I N THE SUPREME COURT OF FLORI DA

CASE NO. SCO05- 1890

I N RE: STANDARD JURY
| NSTRUCTI ON I N CRI M NAL CASES
PENALTY PHASE OF CAPI TAL CASES

COMVENTS TO AMENDVENTS TO FLORI DA
RULE OF CRI M NAL PRCCEDURE

COMES NOW the Ofice of the Attorney GCeneral, by and
t hrough undersi gned counsel and files its coments in the above-
styl ed case, as follows:

PRELI M NARY COMVENTS

The O fice of the Florida Attorney General strongly opposes
any changes or revisions to the current Florida Standard Jury
Instruction (Crim) 7.11, - Penalty Proceedi ngs-Capital Cases.
As explained in nore detail hereinafter, the tw proposals
currently before the Court published in the Decenber 1, 2005,
Florida Bar News, either confuse the state of the law on this
subject, distort the role of each critical player in the
process, misstate the law or create a new or unwarranted process

that will not serve to better the underpinnings of the statute.



To date there has been no explanation as to why either of
the two proposals is necessary or mandated by case authority or
| egi sl ative enact nent.

Moreover, the Ofice of the Attorney GCeneral adopts the
Comments of the Twenty State Attorneys Acting Together Through
the Florida Prosecuting Attorneys Association, filed Decenber
21, 2005, and supports the coments nmade therein. Under si gned
counsel would also join in requesting oral argunent in the
i nstant rul e proposal.

Proposal One

1. The proposed changes to the standard jury instructions
in Proposal One are unnecessary, redundant, msleading and
inconsistent with the law as it now stands and, therefore,
should be rejected by this Court. Any di mi ni shnent or
nodi fication as to the role of the players, to-wit: the tria
court and the jury, is unwarranted. Continually reinforcing the
notion that the jury's “recomendation is given great weight”
does not and will not nake the statute any nore constitutional.

2. M statenments or confusion in the proposed jury
i nstructions abound. For exanple, one of the first recommended
changes is to the instruction--given after the taking of
evi dence and argunent. The proposal reads as foll ows:

The sentence that you recommend to the court

must be based upon the facts as you find
them from the evidence and the law. |If,




after wei ghi ng t he aggr avati ng and
mtigating circunstances, you determ ne that
the aggravating factors found to exist

sufficiently out wei gh t he mtigating
factors; or, in the absence of mtigating
factors, if you find that the aggravating
factors alone are sufficient, you nay

exercise your option to recommend that a
death sentence be inposed rather than a
sentence of |ife in prison wthout the
possibility of parole. However, regardless
of your findings with respect to aggravati ng
and mtigating circunstances you are never
required to recommend a sentence of death.

You—should—weigh— the — aggravating

- : L :
e!|eunstanees’ a%a|nst ﬂ“? mtigating
must be based on these considerations—

The process of weighing aggravating and
mtigating factors to determ ne the proper
puni shment is not a nechanical process. The
| aw contenplates that different factors nay
be given different weight or values by
different jurors. In your decision naking
process, you, and you alone, are to decide
what weight is to be given to a particul ar
factor. In these proceedings it is not
necessary that the advisory sentence of the

jury be unani nous.

The Conmittee recommends that the jury should be instructed
to determ ne--“whether sufficient aggravating circunstances
exist that outweigh any mtigating circunstances found to
exist.” This instruction is not only contrary to Fla.Stat.
8921.141(2)(a), which provides that after hearing all the
evidence, the jury shall deliberate and render an advisory
sentence to the court, based upon whether sufficient mtigating

ci rcunst ances exi st which outwei gh the aggravating circunstances



found to exist, but, it is also “inconsistent” with the standard
jury instruction given to the jury before taking evidence which
instructs the jury to determne whether there are mtigating
ci rcunst ances sufficient to out wei gh t he aggravati ng
ci rcunst ances. This Commttee anendnent, |ike many of the
others, can only serve to confuse and mslead the jury with an
i naccurate instruction.?

Mor eover, |anguage proposed that urges “regardless of your
findings wth respect to aggravating and mtigating circunstances
you are never required to reconmend a sentence of death,” is
totally msplaced and pronotes non-conpliance with the |aw.
Although a jury is “never required to reconmend the death
penalty” regardl ess of whether the aggravating factors outweigh

the mtigating factors, see, e.g., Brooks v. State, 762 So.2d 879

(Fla. 2000); Franqui v. State, 804 So.2d 1185 (Fla. 2001); GCox V.

State, 819 So.2d 705 (Fla. 2002); Floyd v. State, 850 So.2d 383

(Fla. 2002), the Court has also stated that it is proper to refuse

to instruct the jury on “nmere nercy”, or “that |ife could be

! Additionally, portions of the recommended changes in the
sanme paragraph are sinply grammatically incorrect. As anended,
t he sentence reads, however, the law requires that you render an
advi sory sentence what punishnment should be inposed upon the
defendant. At a mninum this sentence needs to be corrected to
read as follows: ...As you have been told, the final decision as
to what punishnment shall be inposed is ny responsibility;
however, the law requires that you render an advisory sentence
as to what punishnment should be inposed upon the defendant.

aggravating circunstances found to exist—




reconmended even though there is no mtigating circunstances”, see

Mendyk v. State, 545 So.2d 846 (Fla. 1989); Dufour v. State, 495

So.2d 154 (Fla. 1986); Kennedy v. State, 455 So.2d 351 (Fla. 1984);

Lenon v. State, 456 So.2d 885 (Fla. 1984), and the trial court is

not required to give an instruction on jury's pardon power. Foster

v. State, 614 So.2d 455 (Fla. 1993). See also Boyde v. California,

494 U.S. 370, 110 S.C. 1190 (1990). Such an institutionalized
instruction potentially pronotes the arbitrariness in the
determ nation of the death penalty that the United States Suprene

Court found was not present in Florida s statute in Proffit wv.

Florida, 428 U.S. 242, 96 S.Ct. 2960 (1976). |In Dougan v. State,

595 So.2d 1, 4 (Fla. 1992), this Court specifically rejected the
gi ving of such an instruction on the basis that it could lead to
arbitrariness in the inposition of the death penalty

3. The conmttee’s recommended changes to the mtigation
instruction is also not supported by the |aw In addition to
the statutory “catch-all” set forth in Fla. Stat. §921.141(6)(h),?
the commttee adds:

“9. Al other evidence presented during the trial

or penalty phase proceeding which you find to be
mtigating.”

2 The existence of any other factors in the defendant's

background that would mitigate against inposition of the death
penalty. Fla.Stat. 8921.141(h).



This instruction invites the jury to consider facts and
factors that are not mtigating in that they may be unrelated to
the defendant's culpability, having nothing to do wth the
defendant's character or record or the circunstances of the

crime, and thus are irrelevant to sentencing. Lockett v. Ohio,

438 U.S. 586 (1978); Franklin v. Lynaugh, 487 U S. 164, 174

(U.S. 1988) (Lingering doubts are not over any aspect of
petitioner's "character,”™ "record,” or a "circunstance of the

of fense); Canpbell v. State, 679 So.2d 720, 725 (Fla. 1996) (The

victims opposition to the death penalty is irrelevant to

sentencing); King v. Dugger, 555 So.2d 355, 359 (Fla. 1990)

(Finding no error in rejecting proposed nmitigating evidence that
King would have to serve at least twenty five years of a life
sentence as it was irrelevant to his character, prior record, or

the circunstances of the crinme.)?

3 For exanple, the jury should not be pernitted to consider
that neither the victim Canpbell v. State, 679 So.2d 720 (Fla.
1996), nor the victims famly want death, Jackson v. State, 498
So.2d 406 (Fla. 1986); Floyd v. State, 497 So.2d 1211 (Fla. 1986);
or defense wtnesses' expression of their personal opinions
concerning the appropriateness of the death penalty, Thonpson V.
State, 619 So.2d 261 (Fla. 1993); the deterrent effect of the
death penalty, the nerits of the cost of the death penalty, or the
description of the manner of the defendant’s death, Shriner wv.
State, 386 So.2d 525 (Fla. 1980); Porter v. State, 429 So.2d 293
(Fla. 1983); Martin v. Wainwight, 770 F.2d 918 (11'" Gr. 1985);
H tchcock v. State, 578 So.2d 685 (Fla. 1990) vacated on other
grounds Hitchcock v. Florida, 505 US. 1215, 112 S. C. 3020
(1992), Htchcock v. State, 614 So.2d 483 (Fla. 1993); Johnson v.
State, 660 So.2d 637 (Fla. 1995); or the State's offer of life
imprisonnent in return for guilty plea, Htchcock v. State, supra




4. The conmittee also recomends the use of special
verdict fornms and requires the jury to perform functions- -such
as making specific findings as to aggravating and mtigating
ci rcunst ances. Under the present schene, juries do not make
such findings and, absent the legislature’s articulation that
they nust do so, it would be inappropriate and unconstitutiona
for this Court to alter the jury's function.

5. Further, this Court, in Steele, infra, has recently

rejected the requirenent of special verdict fornms. This portion
of the proposal is clearly contrary to the law and should be

rej ected. See, State v. Steele, 2005 Fla. LEXIS 2043, 30

Fla.L. Wekly S677 (Fla. 2005) (holding that a trial court
departs from the essential requirenents of law in a death
penalty case by using a penalty phase special verdict formthat
details the jurors' determ nation concerning aggravating factors

found by the jury.)*

or other plea negotiations. Happ v. State, 596 So.2d 991 (Fla.
1992); Donaldson v. State, 722 So.2d 177 (Fla. 1998). Thus to
permt this instruction would inject into the jury deliberations
evidence that is not legally relevant to their consideration of
t he appropriate penalty.

*  The proposal as to the new “verdict forn’ requires jurors

state how many found “preneditation”, how many found “felony
murder”, and, if felony nurder, list the felony. These specia

verdict forms for the penalty phase are unnecessary and serve no
purpose other than to “change the process” and “create

confusion” anong the jurors. The Court, in Steele, and the
United States Suprenme Court have repeatedly rejected the claim
that a special verdict formis necessary. See Brown v. State,




Proposal Two

7. In Proposal Two the committee recomends changing
Florida’s death penalty schene. As the proposed changes are
dependant on either this Court or the United States Suprene
Court finding Florida s statute unconstitutional or the Florida
| egi sl ature changi ng our death penalty schene any suggestions by
commttee are not only premature, but, are also inappropriately
submtted to this Court, rather than the |egislature. Sinms v.
State, 754 So. 2d 657, 668 (Fla. 2000) (No person belonging to
one branch shall exercise any powers appertaining to either of

t he ot her branches unl ess expressly provided herein.)

473 So.2d 1260, Buford v. State, 492 So.2d 355 (Fla. 1985). In
Schad v. Arizona, 501 U S. 624, 645, 111 S.C. 2491 (1991) (the
Court held that the Constitution did not require the jury to
come to a wunaninobus decision on the theory of first-degree
murder and that separate verdict forms for felony and
preneditated nmurder were not required.) This Court has rejected
the claim that the Suprene Court decisions in Ring v. Arizona,
536 U.S. 584, 122 S.Ct 2428 (2002), and Apprendi v. New Jersey
530 U.S. 466, 120 S. Ct. 2348, 147 L.Ed.2d 435 (2000), have
overruled the decision in Schad. Mansfield v. State, 911 So.2d
1160, 1178-1179 (Fla. 2005). There is no purpose in requiring
the jury to specify by a nunber how many found the defendant

guilty of first degree nurder. Such has absolutely no bearing
on whether the death penalty was appropriate. For, in fact, the
trial court still nust exercise its own independent judgnent on

sent enci ng. Al t hough there have been sonme cases where a tria

court has given such a verdict form discouragenent of the
practice by individual courts nust be enforced, just as the use
of “special verdict forns for the penalty phase” was in State v.
Steel e, supra. Li kewi se, rejection of the proposal for a
special verdict form for first degree nurder nust also be
di scour aged.




8. The committee suggests that this Court mght not be
aware of the legislative actions of other states with regard to
satisfying the dictates of R ng. [Commttee letter, dated
Cctober 5, 2005, page 5]. The commttee did not have the

benefit of this Court’s holding in State v. Steele, 2005 Fla

LEXIS 2043 (Fla. 2005), which clearly denonstrates this Court’s
famliarity with the law in other states, as well as that
emanating fromthe United States Suprene Court.

9. Although the Court in Steele inplicitly recognized that
ot her states have changed their statutes because of possible
constitutional issues, it recognized it did not have the power
to change the statute to make it “confornf to the schemes which
other jurisdictions have adopted, hoping that they m ght settle
upon a formula that will withstand any future chall enges.

Since this Court does not have the constitutional power to
make substantive changes to the statute, the comittee’s

recommendations in Proposal Two shoul d be rejected.



CONCLUSI ON

For the foregoing reasons, the undersigned urges this Court
reject the proposals as to any changes to jury instructions in
capi tal cases.

Respectful ly subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CAROCLYN M SNURKOWSKI

Asst. Deputy Attorney General

Fl ori da Bar No. 158541

OFFI CE OF THE ATTORNEY GENERAL
The Capitol

Tal | ahassee, Florida 32399-1050
(850) 414-3300

Certificate of Service

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by US. Mil to Hon. Dedee S
Costello, Conmttee Chair, Bay County Courthouse, P.O Box 1089,
Panama City, FL 32402-1089; to Hon. O A Eaton Jr., Committee
Chair, 101 Bush Boulevard, Sanford, FL 32773; to Arthur I,
Jacobs, CGener al Counsel Fl ori da Prosecuti ng At t or neys
Associ ation, 961687 Gateway Boulevard, Ste. 2011, Fernandina
Beach, FL 32034-9159, and to Christopher White, 101 Bush

Boul evard, Sanford, FL 32773, this 9th day of January, 2006.

CAROLYN M SNURKOWSKI
Asst. Deputy Attorney Ceneral
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Noti ce of Conpliance

Thi s pl eadi ng was produced using Courier New 12 point, a

font which is not proportionally spaced.

CAROLYN M SNURKOWSKI
Assi stant Deputy Attorney Cenera

11



