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All

STATEMENT OF THE CASE AND FACTS

relevant facts were included in the Fifth District

Court’s opinion Corona v. State, 31 Fla. L. Wekly D 1183 (Fl a.

5th DCA April 28, 2006). Included in those facts were

fol |l ow ng:

On January 25, 2002, Sergi o Cor ona
("Corona") and his famly were vacationing
in Ol ando, Fl ori da. The famly was
acconpani ed by relatives of Ms. Corona. The
entire group shared a suite at the Wstgate
Resort near Walt Disney Wrld. Shortly after
m dni ght, Ms. Corona walked into the
bedroom she was sharing wth Corona and
wi t nessed her husband performng oral sex on
the couple's eleven-year-old daughter, A C
Ms. Corona lunged at her husband, who did
not realize soneone had entered the room
and pulled him wup by the  hair. He
imedi ately fled the suite, pursued by Ms.
Corona and her relatives, then got in the
famly van and drove back to Chicago. Ms.
Corona tried to get a security guard to stop
her husband as he drove away. The guard
refused, but he did report the incident to
his supervisor and the police were called.
Ms. Corona was very upset when she spoke
with the police and offered little useful
information. A C., however, was able to give
a statenment describing the crinme in detail.

Ms. Corona and A C returned to Chicago
with other famly nenbers. Serendipitously,
two days later, they <crossed paths wth
Corona on the Ei senhower Expressway. The
famly blocked Corona's van wth their own
SW and refused to allow Corona to drive
away. Wen police arrived, they found a
white van in a traffic |ane blocked by a
bl ack SUV. Corona was sitting in the van.
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More than ten irate people were on the
hi ghway, crying and yelling and trying to
get at Corona. Oficer Mlkowski put M.
Corona in his police car for his own
protection. Corona exclained to him "I
can't believe |I did it," and, "Wiy did I do
it?" Oficer Ml kowski learned from the
famly menbers that they were angry wth
Corona because he had sexually assaul ted the
youngest daught er while they were on
vacation in Florida. They said they had nade
a conplaint to police, but that Corona had
fled the scene, and they had just crossed
paths with himon their way hone to Chicago.
Upon learning this, Oficer Ml kowski took
Corona into custody and read Corona his
rights.

A detective interviewed Ms. Corona and A C
in Spanish. A C. reported that she had been
on the bed with her father, who had pulled
her underwear to one side and put his nouth
on her genital area. Oficer Mal kowski,
j oi ned by State Tr ooper Ewal d, t hen
interviewed Corona for several hours. During
the interview, Corona confessed to placing
his nmouth on A C.'s genital area during the
famly's Florida vacation. He said his wfe
came into the room and saw what he was
doing. At that point, he got up and ran
away.

Based on these facts, Petitioner was charged with capital
sexual battery on a child less than twelve years of age. Ms.
Corona and the victiminitially cooperated with | aw enforcenent;
however, just prior to the trial, it becane apparent neither

woul d voluntarily appear for the trial. The State attenpted to



serve the wi tnesses but was unsuccessful. The trial court held
a hearing imediately prior to the trial, heard testinony from
an investigator with the Cook County State Attorney’s Ofice who
had attenpted service, and found the witnesses to be legally
unavail able. The trial court made additional findings necessary
for the adm ssion of child hearsay at that tinme after which the
defense mde a “non-specific” objection to the wvictins
testinmony violating Petitioner’s right to confrontation. Then

during trial, the follow ng evidence was adm tted:

At trial, Deputy Avilis testified over a
hearsay objection that A C, in reporting
the incident, said that her father had cone
into the bedroom put his hand on A C's
shoul der, and told her she was pretty. Her
father then laid her down on the bed, pulled
her clothing to the side, and put his nouth
on her "toto."™ nl Her nother came into the
bedroom saw what was happeni ng, and started
screamng and hitting the father. No
confrontati on objection was made as required
under Florida law. See Philnore v. State,
820 So. 2d 919, 932-33 (Fla. 2002); Hardw ck
v. Dugger, 648 So. 2d 100, 107 n.5 (Fla.
1994); Sedney v. State, 817 So. 2d 1074,
1075 (Fla. 5th DCA 2002);

The two Chicago police officers who had
taken Corona into custody in [Illinois
testified that Corona had confessed to the
of fense. O ficer Ml kowski testified that
when he first placed Corona in his vehicle,

Corona started saying in English: "I can't
believe | did it. Wiy did | do it? That's ny
daughter." Ml kowski said that he read



Corona his rights, but on the way to the

police station, Cor ona
conversation and said over and
English, "I can't believe | did
did 1l do it? That is ny daughter
famly. | couldn't help nyself.

station, when Corona was interviewed by both

O ficer Ml kowski and Trooper
confessed that he had put his

initiated
over in
that. Wy
This is ny
" At the
Ewal d, he
mout h  on

A.C.'s genital area under her clothing. n2

At trial, Corona denied ever touching his
daughter sexually. He said his wfe mstook
a hug he gave his daughter for inproper
touching. He fled to Chicago because his
wife was so upset. He admitted that while he
was in Oficer Ml kowski's patrol car, he

kept saying, "I <can't believe I
However, he said he meant that he

did it."
coul d not

believe he left his famly in Florida.

nl Deputy Avilis testified that "t
vagi na.

n2 The confession was not taped.

ot 0" neant

Based on this evidence, the jury convicted Corona of

capital sexual battery and he was sentenced to life in prison.

The Fifth District Court of Appeal per

curiam affirned the

j udgnment and sentence in June of 2003. Corona v. State, 853 So.

2d 430 (Fla. 5th DCA 2003). Petitioner sought review in the

United States Supreme Court which granted certiorari review

pursuant to Crawford v. Washington, 541 U S. 36 (2004), and

remanded the case to the Fifth District

reconsi deration. On remand, the judgnent
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again affirnmed, and Petitioner is now seeking review in this

Court.

SUWARY OF ARGUMENT

Wile this Court does have discretion to accept
jurisdiction in this case, it is the position of the State that
this Court should decline to accept jurisdiction in this case.
This case is distinguishable from the cases pending before this

Court.



ARGUMENT

THI S COURT DOES HAVE THE DI SCRETI ON TO ACCEPT

JURI SDI CTION OF THI S CASE; HONEVER, I T IS THE

PCSI TI ON OF THE STATE THAT | T SHOULD DECLI NE

TO DO SO

This Court has jurisdiction to review the decision of a

district court when that decision “expressly and directly
conflicts” with a decision of either this Court or of another
district court. Art. V, 8 3(b)(3), Fla. Const. However, this
Court has repeatedly held that such conflict nmust be express and

direct, that is, “it nust appear within the four corners of the

maj ority decision.” Reaves v. State, 485 So. 2d 829, 830 (Fla.

1986) . Petitioner in this case has failed to show such a
conflict.
Petitioner submts that this Court has jurisdiction because

it has previously accepted review of Blanton v. State, 880 So

2d 798 (Fla. 5th DCA 2004) (This Court had oral argunment on this
case on May 4, 2006). The State admts the issue of whether the

requi rements of Crawford v. Washington, 541 U. S. 36 (2004), are

met by pretrial depositions is addressed in both the instant
case and in Blanton, and Blanton is before this Court based upon
conflict with other district courts of appeal deci sions.

However, the issue in Blanton which is before this Court is

irrelevant if not preserved. In his jurisdictional Drief



Petitioner spends the majority of his argument disagreeing with
the factual findings of the Fifth D strict Court of Appeal.
Petitioner takes issue with the appellate court’s finding that
the Cawford issue was not preserved and the appellate court’s
agreenent wth the trial court that the wtnesses were
unavai | abl e. Petitioner does not disagree with the law relied
upon by the Fifth District Court of Appeal as to these issues;
i nstead, objecting only to the court’s application of the facts
to that |aw Such argunment does not show conflict, only
di sagreenent with the facts.

The case law followed by the Fifth District Court of Appeal
is not in conflict with other district courts of appeal or with
case law from this Court. An objection should be specific and
shoul d be renewed. Neither of those requirenments was net in the
instant case. Therefore, the Crawford i ssue was not preserved.

Additionally, Petitioner cites Lawence v. State, 691 So.

2d 1068 (Fla. 1997), for the position that the instant case is
in conflict as to defining “unavailability.” However,
Petitioner presents no argunent in support of this claim
Revi ew of Lawence shows a very limted effort by the State in
which a witness would only testify if “forced” and the State

made effort to do so. Id. at 1073. In the instant case there



was unrefuted testinmony of numerous attenpts to serve the
W tnesses at several different |ocations. Petitioner, clearly,

has not shown any conflict on this issue.



CONCLUSI ON

Based on the argunents and authorities presented above, the
State respectfully prays this Honorable Court does not accept

jurisdictionin this matter.
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