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STATEMENT OF FACTS

The facts of this case were set forth in the opinion
bel ow as foll ows:

The Defendant was convicted of attenpted first-degree
murder with a weapon and burglary of a conveyance with an

assault or battery with a weapon. Cuervo v. State, 31 Fla. L.

Vkly. D1359 (Fla. 5" DCA May 12, 2006). Testinmony at trial
reveal ed that the Defendant had hidden in the back seat of the
victim s vehicle and energed fromthe back as she was driving.

| d. He held a knife to her throat, told her that “her day had

cone, and continuously stabbed her wuntil she escaped the

vehi cl e. I d. He then exited the vehicle and continued to

stab her. 1 d.

On appeal, the Defendant clainmed the trial court erred in
denying his notion to suppress his confession. The district
court rejected this argunent, finding as follows:

The trial ~court found that Cuervo's
statenents were anbiguous and that the
exchange that followed was only for
clarification, and did not anpunt to a
violation of Cuervo’s constitutional
rights. We agree that Cuervo’s
statenents wer e not subj ect to
suppressi on.

At the very least, the brief exchange
between [the interrogating officer] and

Cuervo, with [ anot her det ecti ve]
translating, was sufficiently uncertain
to allow clarifying questions. The
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| d. at

entire dialogue took only about five
m nutes and arose in the context of a
translation. Cuervo began by respondi ng
t hat he did not want to “declare
anyt hing.” The followup question
elicited fromhiman odd narrative about
his famly that was the opposite of “not
speaki ng” and which conmpounded the
anbi guity about whether he wshed “to
speak” or not. In response to the
guestion about whether he had counsel
the police could talk to, he responded
by volunteering to answer questions put
to him - or not —as he chose. In the
entire exchange, there was manifestly no
coercion of any sort, no effort to
overcone a settled decision to invoke
hi s ri ght to remain sil ent, no
i nterrogation.

*kk k%
Bright lines are valuable tools in this
area of the law, but there is nothing in
this bri ef exchange, as it i's

communi cated back and forth in two
| anguages, for which the protection of

M randa is required. When asked point
blank if he was refusing to speak,
Cuervo could sinply have said, “yes.”
He chose, i nst ead, to hear t he

i nvestigator’s questions and to respond
— or not, as he chose.

D1359- 60.



SUMVARY OF ARGUMENT

This Court should decline to accept jurisdiction of this
case. The district court applied black-letter law to a uni que
factual situation. None of the cases cited by the Petitioner
expressly and directly conflict with the decision of the court

bel ow.



ARGUMENT
THI'S COURT SHOULD DECLINE TO ACCEPT
JURI SDI CTI ON OF THI S CASE.

This Court has jurisdiction under article V, section
(3)(b)(3) of the Florida Constitution where a decision of a
district <court "expressly and directly conflicts" wth a
decision of this Court or another district court. This Court

has repeatedly held that such conflict nust be express and

direct, that is, "it nust appear within the four corners of
the majority decision.” Reaves v. State, 485 So. 2d 829, 830
(Fla. 1986).

In this case, the Petitioner argues that the district
court’s decision conflicts with four decisions, two fromthis
Court, one from the Third District Court of Appeal, and one

fromthe Fourth District Court of Appeal. See G obe v. State,

877 So. 2d 663 (Fla. 2004); Traylor v. State, 596 So. 2d 957,

966 (Fla. 1992); Smth v. Sate, 915 So. 2d 692 (Fla. 3d DCA

2005); Dooley v. State, 743 So. 2d 65, 68 (Fla. 4'" DCA 1999).

This argunment nust be rejected, as all the cases cited are in
fact in harnony.

In Traylor, this Court issued a broad decision addressing
the right to counsel and the right to remain silent under the

Fl ori da Constitution. 596 So. 2d at 961-970. I n pertinent
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part, this Court held that under the Florida Constitution, if
a suspect indicates that he does not want to be interrogated,
interrogation nust inmediately stop. 1d. at 966.

As this Court has subsequently recognized, however, the
Fl orida Constitution does not provide greater protection than
the United States nstitution in this area — that is, under
both federal and state |aw a defendant who has received proper
M randa warnings and validly waived his Mranda rights nust
unequi vocally and wunanbi guously invoke those rights if he

wi shes police to termnate an interview State v. Owmen, 696

So. 2d 715, 719 (Fla.), cert. denied, 522 U S. 1002 (1997).

The district court in the instant case applied that black
letter law, concluding that the Defendant’s responses were not
unambi guous, but rather uncertain enough to allow clarifying
guesti ons. Cuervo, 31 Fla. L. Wkly. at D1359. This decision
does not conflict with this Court’s precedent, but rather
properly applies it.

The Defendant contends that the |ower court’s opinion
conflicts with Smth and Dooley. In each of those cases, the
district court found that the defendant had unequivocally
invoked his right to silence. Smth, 915 So. 2d at 693
(defendant “stated in no uncertain terns that he had ‘nothing

to say’” to detective); Dooley, 743 So. 2d at 68 (defendant
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“clearly stated that he did not wsh to waive” Mranda
rights). In this case, on the other hand, the court found to
the contrary. Cuervo, 31 Fla. L. Wly. at D1359-60 (brief
exchange between Defendant and detective “was sufficiently
uncertain to allow clarifying questions” where Defendant was
“asked point blank if he was refusing to speak” and did not

answer “yes,” but chose to hear questions and respond or not,
as he chose).

Finally, the opinion of the court bel ow does not conflict
with this Court’s opinion in G obe. There, this Court
di scussed various factors to determ ne whether a suspect’s
rights have been properly honored once he has unequivocally
invoked his right to silence. 877 So. 2d at 670. Because the
Def endant never invoked his right to silence here, there was
no occasion for the lower court to discuss the G obe factors
upon a resunption of questioning.

There is no express and direct conflict between the | ower

court’s opinion here and the opinions cited by the Petitioner.

This Court should decline to exercise jurisdiction.



CONCLUSI ON

Based on the argunents and authorities presented herein,
t he Respondent respectfully requests this Honorable Court

decline to accept jurisdiction of this case.
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| HEREBY CERTIFY that a true and correct copy of the
above Jurisdictional Brief has been furnished to Leonard R
Ross, counsel for Petitioner, 444 Seabreeze Boul evard, Suite
210, Daytona Beach, Florida 32118, by hand delivery to the
Public Defender’s Basket at the Fifth District Court of

Appeal , this day of July, 2006.
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