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STATEMENT OF | DENTITY AND | NTEREST

This case is before the Court on a Petition for Review to
resolve a conflict between the Second and Fifth District Courts
regarding the adm ssibility of expert testinony under Frye. The
Florida Defense Lawers’ Association (“FDLA’) is a statew de
organi zation of defense attorneys with over 1,000 nenbers. The
potential admissibility of wunreliable evidence is of great
significance to the nenbers of FDLA and at issue in many cases
handl ed by FDLA nenbers. FDLA has therefore requested | eave to
appear as Amcus Curiae in support of the position of
Respondent s.

This Court has not yet ruled on FDLA' s Mdtion for Leave to
Appear as Am cus. FDLA files this proposed brief in order to

conply with the timng requirenents of Rule 9.370(c).

Vi



SUVWARY OF ARGUMENT

The Fifth District properly concluded that the theory that
fibromyal gia can be traumatically induced has not reach a |eve
of general acceptance sufficient to neet the Frye reliability
requi renments. General acceptance and reliability by definition
nmust first be established wthin the relevant scientific
comuni ty. The scientific community does not generally accept
the prem se that fibronyalgia is traumatically induced — to the
contrary, the scientific community continues to debate the issue
and expressly recognizes that the current research is
i nsufficient.

Furthernore, the only research supporting the theory is
questionable in its nmethods and does not neet Florida s strict

| egal standards for admi ssibility. This and other courts have

al r eady rejected sel f-reporting “syndr one” evi dence as
insufficiently reliable under Frye. The sanme anal ysis applies
her e.

Florida courts have an obligation to keep unreliable expert
testinony froma trial, because juries will give great weight to
an expert’s opinion. The causation theory has sinply not been
proven reliable enough for a jury to hear. The Fifth District
properly fulfilled its gatekeeping function in finding that the
Plaintiffs failed to neet their burden of proving reliability

and general acceptance under Frye.



ARGUMENT

THE FI FTH DI STRI CT PROPERLY EXCLUDED EXPERT TESTI MONY UNDER
THE FRYE STANDARD BY ADHERI NG TO THE TWO PURPOSES OF FRYE

A FLORI DA APPLI ES A STRI CT FRYE RELI ABI LI TY STANDARD.

Frye v. United States, 293 F. 1013 (D.C. G r.1923), mandates

that expert testinony deduced from a scientific principle or
di scovery is only admssible if the principle or discovery is
"sufficiently established to have gained general acceptance in
the particular field in which it belongs." 293 F. at 1014.

VWhile the U S. Supreme Court has adopted a broader standard

for adm ssibility of scientific evidence, see Daubert v. Merrill

Dow Pharmaceuticals, Inc., 509 US 579 (1993), Florida has

declined to apply the nore lenient test announced in Daubert.
The strict Frye test and its "higher standard of reliability"
still control the admssibility of scientific evidence in

Florida. See Brim v. State, 695 So.2d 268, 271-72 (Fla.1997);

Hadden v. State, 690 So.2d 573, 577 (Fla.1997); Flanagan V.

State, 625 So.2d 827, 829 n.2 (Fla.1993); Stokes v. State, 548

So.2d 188, 193 (Fla. 1989).

In Stokes v. State, 548 So.2d 188, 193 (Fla.1989), this

Court expl ained the policy underlying the Frye test:

The underlying theory for this rule is that a
courtroomis not a l|laboratory, and as such it is not
the place to conduct scientific experinents. If the
scientific community considers a procedure or process
unreliable for its own purposes, then the procedure
must be considered less reliable for courtroom use.



1d. at 193-94.

Li kew se, in Hadden . St at e, 690 So.2d 573, 578

(Fla. 1997), this Court observed that "[n] ovel scientific
evidence nust [] be shown to be reliable on sone basis other
than sinply that it is the opinion of the witness who seeks to
offer the opinion."™ This Court further cautioned:

[We firmy hold to the principle that it is the
function of the court to not pernmt cases to be
resolved on the basis of evidence for which a
predicate of reliability has not been established.
Reliability is fundanental to issues involved in the
adm ssibility of evidence. . . . In sum we wll not
permt factual issues to be resolved on the basis of
opi nions which have yet to achieve general acceptance
in the relevant scientific community; to do otherw se
woul d permt resolutions based upon evidence which has
not been denonstrated to be sufficiently reliable and
woul d thereby cast doubt on the reliability of the
factual resol utions.

690 So.2d at 578.

The burden is on the proponent of the evidence to prove the
general acceptance of both the underlying scientific principle
and the testing procedures used to apply that principle to the

facts of the case at hand. Ramrez v. State, 651 So.2d 1164,

1168 (Fl a. 1995) .

B. Fl orida Courts Admit Only Reliabl e Evidence

The evidence rejected by this court in Hadden was based on
all eged scientific support simlar to that offered in this case.
| n Hadden, this court refused to admt testinony on child sexua

abuse acconodation syndrome when such testinony was based on



studies sinply linking sexual abuse with certain synptons. I d.
This court held that both profile and syndrone evidence *“have
not reached the |evel of general acceptance in the relevant
scientific conmunity.” 1d. at 578-79. This Court held that the
proffered syndrone analysis was not a “generally accepted
met hod. ” The Fifth District reached the sanme conclusion in
Marsh, below, in finding that the alleged causal relationship
between traunma and FMS simlarly | acked general acceptance.

The standard of reliability in Florida courts is no |ess
than the standard of reliability wthin the scientific
communi ty. “If the scientific community considers a procedure
or process unreliable for its own purposes, then the procedure
must be considered less reliable for courtroom use.” Sybers v.
State, 841 So. 2d 532, 541-42 (Fla. 1st DCA 2003) (rejecting
scientific evidence purporting to establish causation).

As discussed infra, there is no general acceptance of the
theory that fibronyalgia can be caused by a car accident or
simlar traumatic injury. Researchers are presently urging the
scientific community to further test this hypothesis. Unti l
reliable and replicable tests confirm such causation, the theory
that vehicular trauma causes fibronyalgia syndrone is nerely

hypot heti cal and not adm ssi bl e under Frye.



C. Florida courts nust mnimze the risk of juror
overenphasi s of expert testinony.

“The jury will naturally assunme that the scientific
principles wunderlying the expert’s conclusion are
valid. Accordingly, this type of testinony nust neet
the Frye test, designed to ensure that the jury wll
not be m sled by experinmental scientific nethods which
may ultimately prove to be unsound.”

Hadden v. State, 690 So. 2d 573,578 (1997)(quoting Flanagan

v. State, 625 So. 2d 827, 828 (Fla. 1993) and anal ogi zing
syndrome evidence to profile evidence). The court in Hadden
di stingui shed evidence based on scientific testinmony from
evi dence based on “pure opinion.” Id. at 580. Fi bronyal gi a
syndrome falls under the rubric of “syndrone evidence,” which
“is not made adm ssible by conbining such evidence with pure
opi nion testinony because such a conbination is not pure opinion
evi dence based solely on the expert’s clinical experience.” 1d.
(enmphasi s added). When an expert is placed on the wtness
stand, “the expert’s pure opinion testinmony conmes cloaked with
the expert’s credibility.” I d. If wunreliable scientific
evidence were admtted under the guise of expert opinion
testinony, a jury would |ikely overval ue such testinony.

D. Both the Causation Principle And the Methodol ogy Used

to Support it Miust Qualify as Reliable Under The Frye
Test .

As explained in detail in the  briefs filed by
Def endant s/ Respondents, nunerous courts, both in Florida and

around the country, have held that causation questions are



subject to the Frye and simlar reliability requirenents.
Li kew se, several courts and other authorities have specifically
concluded that the contention that fibronyalgia can be
traumatically induced does not pass the Frye test.

Despite these authorities, or perhaps because of them
Plaintiffs and their Amcus attenpt to reframe the “general
acceptance” issue as applying only to the differential diagnosis

nodel . See e.g. Marsh v. Valyou, Brief of Amcus Curiae,

Acadeny of Florida Trial Lawers (brief filed in the Florida
Suprene Court) at 2 ("AFTL"). However, the burden is on the
proponent of the evidence to prove the general acceptance of

both the wunderlying scientific principle and the testing

procedures used to apply that principle to the facts of the case

at hand. Ranmirez v. State, 651 So.2d 1164, 1168 (Fla. 1995).

Here, neither elenment is net.

AFTL’s amcus brief erroneously inplies that the Frye
standard does not serve a gatekeeping function. AFTL at 15. 1In
fact, gatekeeping is the very purpose of the Frye test. See

e.g. Hadden v. State, 690 So. 2d 573 (Fla. 1997)(hol ding that

syndrone evidence linking sexual abuse to an array of synptons
was both subject to a Frye test and deened inadm ssible due to
|l ack  of gener al acceptance in the relevant scientific

community); Flanagan v. State, 625 So. 2d 827, 828 (holding that

“sexual offender profile evidence is not generally accepted in



the scientific comunity and does not neet the Frye test for

adm ssibility.”); Sybers v. State, 841 So. 2d 532, 542 (Fla. 1st

DCA 2003) (holding inadm ssible the evidence that an unstable
conpound “could conme only from an injection of” a particular
chem cal because the relationship was not generally accepted
wWithin the relevant scientific conmunity). The Fifth District’s
anal ysis properly fulfills this gatekeeping function.

1. WTH N THE MEDI CAL FI ELD, THERE | S NO GENERAL ACCEPTANCE OF
THE THEORY THAT TRAUMA | S ASSCClI ATED W TH FI BROMYALG A
SYNDROME.

Prom nent schol ar and nedi cal doctor Frederick Wlfe' wote
in 2000 that the causal I|ink between trauma and fibronyal gia

syndronme (FMS) is “certainly not agreed upon by the scientific

conmunity.” Frederick Wlfe, For Exanple Is Not Evidence:

Fi bronyalgia and the Law, 27 The Journal of Rheunmatology 1115

(2000). Since then, nunerous articles and studi es have reveal ed
that nedical experts have not yet reached agreenent about the
cause (etiology) of FMs. See e.g. Mshe Tishler, Over Levy,
Il'ya Maslakov, Shunel Bar-Chaim and Mrit Amt-Vazina, Neck

Injury and Fibronyalgia — Are They Really Associated?, 33 The

Jour nal of Rheumat ol ogy 1183 (2006) (“The eti ol ogy and

! Wlfe was “one of the first to coin the term ‘fibronyalgia.’”

CUTTI NG EDGE REPORTS, http://ww. rheuna2lst. coni archi ves/
cutting _edge fibro wlfe.htnl. See also Frederick Wlfe, The
Clinical Syndrone of Fibrositis, 81 THE AVERI CAN JOURNAL OF MEDICNE 7
(1986) (revi ewi ng t hen-t er ned “fibrositis” as a clinical
syndrone) .



pat hophysiology of [FMS5] remain unclear[.]”); AW Al -AIlaf,
K.L. Dunbar, N S. Hallum B. Nosratzadeh, K D. Tenpleton, and T

Pullar, A Case-Control Study Examning the Role of Physical

Trauna in the Onset of Fibronyalgia Syndrone, 41 Rheunatol ogy

450 (2002)(“The aetiology of primary FM5 renmins unclear.”); see

also Neil D. Kodosi, Confronting Experts Wuose Opinions are

Neither Supported nor Directly Contradicted by Scientific

Literature, 80-JUN Fla. B. J. 80 (2006)(stating that the Fifth

District in Marsh properly relied on “the overwhel m ng wealth of
literature, stating that the causes of fibromyalgia were
unknown[.]").

Nor is trauma the only alleged cause of fibronyalgia.
Researchers have extensively studied potential causes such as
di sturbances in non-REM sleep, hornonal factors, infectious
factors, and stressful conditions. Al-Alaf, supra at 450. An
early study hypothesized that genetics was “probably” a factor
in devel opi ng FMS. George W Waylonis, Patrick G Ronan, and

Chrisanne Gordon, A Profile of Fibronyalgia in QOccupational

Environnents, 73 Anmerican Journal of Physical Medicine &

Rehabilitation 112, 114 (1994). Anot her study noted that
“adverse psychosocial factors, aspects of health beliefs and
behavi or, and a history of reporting somatic synptons” have been
predictive factors in the onset of chronic pain. El ai ne F.

Har kness, Gary J. Macfarlane, Elizabeth Nahit, Alan J. Silman,



and John MBeth, Mechanical Injury and Psychosocial Factors in

the Work Place Predict the Onset of Wdespread Body Pain: A Two-

Year Prospective Study Anong Cohorts of Newly Enpl oyed Wbrkers,

50 Arthritis and Rheumati sm 1655 (2004) (exam ning the effect of
work-related risk factors as predictors of new-onset w despread
pai n anong new y enpl oyed workers).

Medi cal authors warn that prematurely accepting an
associ ation between trauma and fibronyalgia syndrone could do
nore harm than good, to both individual patients and society.

J.B. Wnfield, Fibronyalgia: Wat’'s Next? 10 Arthritis Care

Research 219 (1997) and F. Wlfe, T. Aarflot, D. Bruusgaard,
K G Henri ksson, G Littl ej ohn, H. Mol dof sky, et al .

Fi bronyalgia and Disability: Report of the Mss |International

Wrking Goup on Mdico-Legal Aspects of Chronic Wdespread

Muscul oskel etal Pain Conplaints and Fibronyal gia, Scandinavian

Jour nal of Rheumatol ogy 112 (1995).

In short, the scientific community is still debating both
the prem se of whether fibronyalgia can be traumatically caused,
and what nmethod of testing can reliably be used to determ ne
causation. There is no general acceptance.

A. The results of the “Buskila study” are linmted to an

unreplicated correlation, not an established causal
rel ati onshi p.

The AFTL amcus brief attenpts to build a *“general

acceptance” theory of the causal relationship between trauma and



FIVS. AFTL at 9. The authors rely on the assunption that

“epi dem ol ogi cal studies are..generally accepted as a basis for

inferring nedical causation.” | d. AFTL uses this premse to
conclude that the Buskila study effectively proves a causal |ink
between trauma and FMS. Id. (referring to Dan Buskila, Lily

Neurmann, GCenady Vaisberg, Daphna Al kalay, and Frederick Wl fe,

| ncreased Rates of Fibronyalgia Following Cervical Spine Injury:

A Controlled Study of 161 Cases of Traumatic |Injury, 40

Arthritis & Rheumatism 446 (1997)). This theory of causation is
whol | y unsupport ed. The authors thenselves concede that the
significance of the Buskila study is limted to a correlation
between FMS and soft tissue trauma to the neck. Buskila, supra,
at 451. The Buskila “Discussion” section indicates that the
aut hors thensel ves view their study as only the first anong nany
attenpts to discover an alleged causal relationshinp. Id. at
450- 51.

The results of the Buskila study are far from “generally
accepted,” contrary to the AFTL's assertions. See e.g. AFTL
Ami cus Brief at 9. The Buskila study has not only been
criticized by authors of subsequent studies (see Al-Al]|af,
di scussed infra) but has been refuted by contrary results (see
Tishler, discussed infra). Three years after the study, the co-

aut hor of the study, Frederick Wl fe, cautioned readers that the

10



scientific community has not agreed upon the theory that trauma

cases FM5. Wl fe, supra (11), For Exanple is Not Evidence.

The causal |ink between trauma and fibronyal gia syndrone is
thus neither conclusive nor generally accepted. The Fifth
District correctly noted that “the relevant authorities have
hel d that anecdot al evidence or clinical experience is

insufficient to establish a (general) causal connection between

trauma and fibronyalgia wthout further testing.” Marsh v.
Val you, 917 So. 2d 313, 327 (Fla. 5th DCA 2005). The

af orementi oned studies in fact urged further testing.

B. Subsequent authors criticize the Buskila study.

Five years after the Buskila study, the scientific
community concluded that there was still no solid evidence of a
link between physical trauma and fibronyal gia. See e.g. Al-
Al'laf, supra at 451 (“Although an association between
fi bronyal gia and physical trauna has been suspected, there is
limted evidence either to support or to refute this.”). The
Al -Allaf authors wurged, “[f]Jurther prospective studies are
needed to confirm this association and to determ ne whether
trauma has a causal role[.]” Id. at 453. Al -Allaf also
criticized the Buskila study on the grounds that there was
“inherent bias in ascertaining the diagnosis of [fibronyalgia

syndronme] in individuals with neck injuries[.]” Id. at 452.

11



The alleged causal link found in the 1997 Buskila study is
therefore of m nimal significance.

Amicus curiae AFTL tries to mnimze what they dub
“cautious rhetoric often used by scientific researchers.” AFTL
at 17. However, cautionary |anguage should be dism ssed as nere
“rhetoric” only when the theory has otherw se been sufficiently
t est ed. O herw se, cautionary |anguage, such as that contained
in the A-Allaf study (supra), serves the inportant purpose of
guiding future researchers. The Marsh court correctly relied on
the insufficiency of present data and necessity of future

studies to verify the results of Buskila et al. See e.g. Marsh,

917 So. 2d at 316-17.

C. Pr ospecti ve st udi es are nor e reliabl e t han
retrospective studies to establish causation.

In Brimv. State, 695 So. 2d 268, 272 (Fla. 1997), this

Court noted that the quality of wevidence is at |least as
inportant as the quantity of evidence supporting a scientific
theory. Wile many authors have specul ated about a |ink between
trauma and fibronmyalgia, few reliable studies have attenpted to
establish such causation. O these studies, only tw were
prospective, which is widely considered to be nore reliable than
the nore common, |ess expensive retrospective studies.

A prospective (cohort) study conpares two groups over tine,

nmeasuring the incidence rate of a disorder in the group exposed

12



to a variable conpared wth the group not exposed. 3 Expert

Wtness Checklists 8§ 14:70 (3d ed.). The two groups should be

as simlar possible. Young K. Lee, Beyond Gatekeeping: d ass
Certification, Judi ci al Qversi ght and the Pronotion of
Scientific Research in “lmmture” Pharmaceutical Torts, 105

Colum L. Rev. 1905, 1919 (2005). More expensive and conpl ex
than retrospective studies, prospective studies give scientists
greater control over possible confounding variables. Id.
Prospective studies also allow scientists to conpare exposed
individuals to their “pre-exposure” selves. Id. On the other
hand, retrospective studies use data such as self-reports to
“conpare an affected group with an unaffected control group to
di scern a common factor” in attenpt to explain the illness or
di sorder. 3 Expert Wtness Checklists § 14:70 (3d ed.).

O the two types of epidemologic studies, prospective

studies are nore reliable. Lee, supra, at 1920. Ret r ospecti ve

research techni ques such as interview ng subjects and revi ew ng
records are “usually less accurate than prospective studies.”

M chael D. Green, Causation in Pharnaceutical Cases, SL038 ALI-

ABA 139, 212 (2005). See also LeRoy L. Kondo, The Tangl ed Wb:

Conpl exi ti es, Fal | aci es, and M sconceptions Regarding the

Decision to Release Treated Sexual Ofenders from Civil

Commitment to Society, 23 N L. U L. Rev. 195, 211

(“[P]rospective studies are acknow edged as nore powerful

13



statistical tools because researchers have greater control over
the experinental design of prospective studies[.]”). Current
researchers in the field believe that the link between trauma
and FM5 “nust be based on solid epidemologic and controlled
prospective studies.” Mshe Tishler, Oer Levy, Ilya Masl akov,

Shunel Bar-Chaim and Mrit Amt-Vazina, Neck Injury and

Fibronyalgia — Are They Really Associated?, 33 The Journal of

Rheunat ol ogy 1183, 1184 (2006) (enphasi s added).
The problemwth Al-Allaf’s and other retrospective studies
is that the results depend heavily on patient recall. Yor am

Shir, John X  Pereira, Mary-Ann Fitzcharles, Wiplash and

Fi br onyal gi a: An  Ever-Wdening @Gap, 33 The Journal of

Rheumat ol ogy 1045, 1046 (2006). The authors of the Al -Allaf study
conceded that “[oJur own results are, of course, retrospective
and may be influenced by recall bias.” Al -Alaf, supra, at 453.

The Buskila study was a prospective study, and prior to 2006, it

was “the only prospective study of a causative |ink between
trauma and [FMS].” Tishler, supra, at 1183.

D. The results of the 2006 Tishler study refute the
results of the 1997 Buskil a study.

The nost recent relevant study focused on the alleged link
between trauma (specifically, whiplash injury) and fibronyal gia
syndrone. Tishler, supra (“Tishler study”). The driving force

behind the Tishler study was “[t]he absence of simlar studies
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[to Buskila’s] and the increasing nedico-legal 1issues and
ram fications” of the alleged association between FM5 and
trauma. Id. The Tishler study criticized the Buskila study,

noting that “[wje believe our study is nore accurate and its
met hodol ogy nekes our results nore solid.” ld. at 1185. A
maj or distinction in the data set was that the patients in the
Buskila study were attending an occupational injury clinic,

whereas the patients in the Tishler study had been diagnosed

with whiplash injury after a car accident. Id.  The Tishler
study “followed [the participants] prospectively starting
imedi ately after discharge from the energency room” I1d. The
authors noted that this distinction likely yielded |ess bias
because the patients in the Buskila study “were not
representative of the whole injured group.” Id.

Using a less-biased data set than the Buskila study, the
Tishler study failed to replicate the results of the simlarly
prospective Buskila study. Id. at 1185. In the “Discussion”
section, the authors concluded that “[t]he issue of trauma and
FM remai ns controversial,” Id. at 1184, and “well-controlled
mul tinational studies with |large cohorts of patients are needed
to resolve this conplex issue.” 1d. at 1185. The Tishler study
reveals that the debate is far from over. Thus, a causal I|ink
between trauma and FMS has yet to be established, nuch |ess

“generally accepted” by the nedical community.
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E. Establi shing a causal relationship requires replication
of results.

Replication of results is an inportant factor in assessing
the wvalidity of a study, especially a study in which the
participants self-report synptons. Sarah H. Ransey, Robert F.

Kelly, Social Science Knowedge in Famly Law Cases: Judicial

Gate-Keeping in the Daubert Era, 59 U Mav L. Rev. 1, 75

(2004) (“Wthin the scientific comunity, one of the necessary
conditions for w despread acceptance of a finding is that it has
been replicated.”). Replication neans that simlar results can
be produced wusing the same or simlar circunstances in
subsequent studi es. Id. at 74. “As a general rule, peer
reviewers and the scientific community give greater credence to
research findings that have been replicated than to those that

are reported for the first tine.” | d. See also Krista L.

Duncan, “Lies, Dammed Lies, and Statistics”? Psychol ogica

Syndrone Evidence in the Courtroom after Daubert, 71 Ind. L. J.

753 (1996) (noting that replication is a “core elenent.of ‘good
science.’”)

F. Peer acceptance of the recent Tishler study.

In the sane journal issue as the Tishler study, an
editorial affirnmed the conclusions of the study and said “[t]he
debate is.not conpletely settled for an association of a

triggering event and the onset of [fibromyalgia syndrone].”
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Yoram Shir, John X. Pereira, Mry-Ann Fitzcharles, Wiplash and

Fi br onyal gi a: An  Ever-Wdening (@Gap, 33 The Journal of

Rheumat ol ogy 1045, 1046 (2006). The Tishler study and its
affirmation in the Shir editorial are the nost recent
devel opnents in the controversy of whether trauma causes
fibronyal gi a. These recent devel opnents highlight the |ack of
any “general acceptance” of an association, nuch |ess a causa

connection, between fibronyal gia and traum.

[11. COVPENSATI ON AND PERCEPTI ON OF RI SK S| GNI FI CANTLY | NFLUENCE
THE DEVELOPMENT OF FI BROWALG A.

Studies show that factors related to litigation have a
proportional relationship with the devel opnment of fibronyal gia.
Florida courts should take these variables into account because
the public perception of conpensation and risk could quickly
result in the courts being flooded with post-vehicular trauma
cases.

A. Money plays a factor in self-reporting of fibronyalgia
syndr one.

Reports of <chronic pain syndromes such as fibronyalgia

fluctuate depending on a likelihood of conpensation. Sever a
studies in the late 1990s showed a relationship between post-
traumati ¢ devel opnent of chronic pain and I|iberal conpensation

syst ens. R Bellamy, Conpensation Neurosis: Financial Reward

for I1llness as Nocebo, 336 din. Othop. 94 (1997); J.

Rainville, J.B. Sobel, C. Hartigan, and A. Wight, The Effect of
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Conpensation | nvol venent on the Reporting of Pain and Disability

by Patients Referred for Rehabilitation of Chronic Low Back

Pain, 22 Spine 2016 (1997); MH Mller and D.J. Topliss,

Chronic Upper Linb Pain Syndrone (Repetitive Strain Injury) in

the Australian \Wrkforce: A systenatic Cr oss Sect i onal

Rheunmat ol ogi cal Study of 229 Patients, 15 J. Rheunmtol. 1705

(1998). The Buskila study noted that ®“a diagnosis of FM5 may

initiate conpensation clains. In settings where conpensation is
wi dely available, illnesses simlar to FMS have been shown to
increase[.]” Buskila at 451.

B. Perception of risk and ot her psychol ogical factors play

arole in the incidence rate of fibronyal gia syndrone.

A 1999 article by Ferrari and Russell indicated that
perception of a risk of chronic illness, or “increased perceived
threat,” resulted in a higher risk of chronic synptom
devel opnent . R Ferrari, A S. Russell, Epideniology of

Wi plash: An International Dilemm, 58 Ann. Rheum Dis. 1 (1999).

The authors surveyed cross-cultural reporting of chronic
synpt ons. Id. The authors attribute the significant
differences anong FM5 rates in various countries to “social
structural determ nants” and “a host of psychol ogical factors.”

| d. The Ferrari study cites “a route to conpensation” as a
possi ble explanation for a higher incidence of whiplash

reporting in Australia. | d. Even the authors of the Buskila
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study noted a potential social inpact on the reported severity
of FM5. Buskila at 451.

The correlation between conpensation and fibronyalgia is
but one reason that this Court should adhere to the strict Frye
test. This Court should continue to require general acceptance
of the science behind the theory before allowing the theory to

be presented in Florida's courts.
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CONCLUSI ON

The Fifth District correctly applied the Frye standard to
excl ude expert testinmony, in which the expert opined that traum

causes fibronyalgia syndrome (“FMS"). Admi ssibility of expert

testinmony under Frye is a narrow, rather than a |Iiberal,
st andar d. As applied by Florida courts, the two purposes of

Frye are to restrict expert testinmony to reliable evidence and
to prevent a juror from overval uing expert testinony. Because
the alleged causal relationship between trauma and FMS is stil
hypot hetical and |argely untested, such evidence does not neet
the strict “generally accepted’” standard under Frye. The twin
purposes of Frye would thus be thwarted if the court allows a
doctor to testify that traunma causes FMS.
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