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PRELIMINARY STATEMENT

The parties will be referenced by proper name or by their position below.
Amicus curiae, Academy of Florida Trial Lawyers, will be referenced as AFTL.

References to the record on appeal will be made by volume and page number, as
(R2.__ ). Referencesto the supplemental record on appeal will be made by volume and
page number, as (SR1._ ). Referencesto the record in the Fifth District Court of
Apped will be madeas (5D._ ).

Reference to plaintiffzs Initial Brief will be made as (1B__ ). Reference to

AFTL=s Amicus Brief will be madeas (AB.__ )

Vi



STATEMENT OF THE CASE

Plaintiff appealed from afinal judgment entered in favor of Defendants after the
trial court granted Defendants motions in limine to determine admissibility of expert
testimony. (R8.2548) The ordersin limine precluded Plaintiff from introducing evidence
or expert testimony of a causal link between Plaintiff-s alleged trauma and fibromyalgia
syndrome (FMS).! (R4.742-47) Because Plaintiff:s counsel argued that Plaintiff:s
symptoms Adon:t make sense apart from the context of the actual condition themselves,
which give rise to the symptomsi (SR13.4558), the trial judge entertained motions for
summary judgment by the Defendants (SR13.4560-62) and entered the final summary
judgment. (R8.2548-50)

Plaintiff appealed the judgment to the Fifth District Court of Appeal. After
relinquishing jurisdiction to the trial court to conduct a further evidentiary hearing, the
Fifth District affirmed the exclusion of expert opinion testimony on the issue of causation.

(5D.82-108) The court certified conflict with Sate Farm Mutual Automobile Insurance
Co. v. Johnson, 880 So. 2d 721 (Fla. 2d DCA 2004). (5D.108) Plaintiff timely filed a

petition invoking this Court=s discretionary jurisdiction.

"Plaintiff was also precluded from introducing evidence or expert testimony of a
causal link between alleged trauma and myofascia pain syndrome. (R6.1384-88)
Plaintiff has apparently abandoned that issue in this Couirt.



STATEMENT OF THE FACTS

Plaintiff alleged in her Complaint that she had sustained injuries and damagesasa
result of four separate motor vehicle accidents. (R1.1-7) Discovery reveded that
Plaintiff would offer expert testimony that one or more of the accidents caused Plaintiff to
suffer from FMS. (R.563) Prior totrial Avisfiled amotion to determine admissibility of
expert testimony. (R3.562-67) Avis requested the court to determine whether the
underlying concept that FM S could be directly and proximately caused by trauma had
gained general acceptance within the field in which it belongs so as to render causation
opinions admissible under Frye v. United Sates, 293 Fed. 1013 (D.C. Cir. 1923).
(R3.563) The other Defendants joined in this motion. (R4.742)

Defendants motion noted that in 1994 a committee of FM S experts convened in
Vancouver, British Columbiato addressissuesrelating to FMS. (R3.565) Asaresult of
that conference, a special report entitled The Fibromyalgia Syndrome: A Consensus
Report on Fibromyalgia and Disability was published in The Journa of Rheumatol ogy
in 1996. (R3.565) Thisreport (R3.565-66) and others (R3.515-61) all showed that the
guestion of whether trauma could cause FMS was hotly contested within the medical
community.

While there was at that time no reported Florida case in which the theory of post-
traumatic FM S had been Frye-tested, two federal cases held that expert opinion testimony
concerning traumatic causation of FMS was inadmissible. (R3.566) In Black v. Food

Lion, Inc., 171 F.3d 308 (5™ Cir. 1999), the Fifth Circuit held that an expert:s testimony
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that a customer=s fall had caused hormonal damage leading to FMS was not sufficiently
reliable. (R3.566) In Allison v. McGhan Medical Corp., 184 F.3d 1300 (11" Cir.
1999), the Eleventh Circuit affirmed the exclusion of expert testimony regarding alleged
causation of FM S from silicone breast implants. (R3.566) Copies of relevant case law
were filed with the court. (R3.448-514)

Although Defendants requested the trial court to Frye-test the underlying theory
that FMS could be caused by trauma (R3.566), Plaintiff argued that the motion
challenged Plaintiff-s experts conclusions. (R3.576) Plaintiff agreed that Frye gopliedto
the underlying principles on which an expert-s opinion is based (R3.575) but asserted her
experts opinions were not subject to Frye because they were based on examination of the
patient, clinical history, objective findings such as MRI results and palpable muscle
gpasms, and the symptomatology and diagnosisof FMS. (R3.573) Plaintiff did not argue
that this was an Aimpact( case to which Frye did not apply. (R3.568-76)

Plaintiff asserted that the case law relied upon by Aviswas distinguishable and that
there were generally accepted medical criteriafor diagnosing FMS. (R3.620-25) With
respect to causation, Plaintiff quoted from a passage in the Consensus Report in which it
was stated that Athe cause(s) of FM are incompletely understood.i (R3.626) Plaintiff
cited an Israeli study which concluded thereisa 13 times greater risk of developing FMS
following a neck injury than following a broken leg, but Plaintiff conceded the Isradli
study only followed people for up to one year following trauma. (R3.627) Plaintiff aso

relied upon testimony of defense expert, John Russell Rice, M.D., arguing that Dr. Rice
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admitted he has treated a patient whose FMS was believed to have been caused by
trauma. (R3.627)

Judge Sprinkel reviewed a paper to be presented by Plaintiff:s expert Dr. Romano
on November 14, 2001. (R4.9, 11) The court found nothing new that Dr. Romano was
considering. (R4.773) The paper only presented Dr. Romano=s point of view on other
treatises and other studies concerning the causal connection between trauma and FMS.
(R4.773)

Defendants argued that the 1996 Consensus Report was the determinant on the
causation issue. (R4.809) Nothing had changed since that time. A 1997 study by
Buskila stated there was insufficient evidence that trauma could cause FMS. (R4.809-10)

In 2000 Dr. Buskila published a paper in Current Rheumatology Reports in which he
concluded that data were insufficient to establish causal relationships between traumaand
FMS and that further research needed to be done. (R4.811-12) Even a 1997 study by
Plaintiff-s expert Dr. Romano stated that the scientific understanding of FM S was il
very limited. (R4.812)

The Pennsylvania case of Riccio v. S& T Contractors had considered almost
everything that was before the trial court in the instant case in concluding that the Frye
standard had not been met. (R4.814-15) Dr. Ricess materias relied upon by Plaintiff
were of no value because they were anecdotal and dealt with only one patient. (R4.816)

The bottom line was that the issue of traumatic causation of FM Swas highly contentious



within the relevant scientific community of rheumatology and therefore inadmissible
under Frye. (R4.817)

In its written order, the court recognized that the Florida Supreme Court has
adopted the Frye test, under which expert testimony isinadmissible unlessit isbased on a
principle or theory which is sufficiently established to have gained general acceptancein
the particular field in which it belongs. (R4.743) Under this test, the trial court must
determine whether the proponent of the evidence has met the burden of proving Athe
general acceptance of both the underlying scientific principle and the testing procedures
used to apply that principle to the facts at handi before the evidence may be admitted.
(R4.743) This Court had defined Ageneral acceptancef to mean Aacceptance by a clear
majority of the members of the relevant scientific community, with consideration by the
trial court of both the quality and quantity of those opinions.f;f (R4.743) General
acceptance under Frye must be established by a preponderance of the evidence,
considering expert testimony, scientific and legal writings, and judicial opinions. (R4.743-
44)

The trial court=s order reviewed the expert testimony, scientific and legal writings,
and judicia opinions submitted by the parties. (R4.744-47) In granting Defendants
motion in limine, the court ruled that Plaintiff would not be permitted to introduce
evidence or expert testimony of a causal link between her alleged trauma and FMS.

(R4.747) Plaintiff moved for rehearing or clarification of the ruling but did not assert that



this was an Aimpact( case to which Frye did not apply. (R4.736-38) The court denied
Plaintiff-s motion for rehearing or clarification. (R4.740)

The court subsequently scheduled a case management conference to discuss
whether the parties anticipated any additional Frye hearings and other issues, including
whether Plaintiff wished to exclude expert testimony that trauma can not cause FMSand,
If so, whether a Frye hearing was required on that issue. (R4.754-55) At the case
management conference the Court directed the partiesto file memoranda addressing the
effect of the Frye ruling on Plaintiff:s claim for damages due to FMS. (R5.885)
Defendants joint memorandum asserted that the ruling effectively barred Plaintiff-sdam
for damagesfor FM S and entitled Defendants to partial summary judgment on that claim.

(R5.885)

Citing United States Sugar Corp. v. Henson, 2002 W.L. 1208720 (Fla. June 6,
2002), and Poulin v. Fleming, 782 So. 2d 452 (Fla. 5" DCA 2001), Defendants asserted
that the Frye ruling was correct. (R5.886) The proposed testimony of Plaintiff:s experts
was necessarily founded upon a scientific theory that trauma was a potential cause of
FMS, but such testimony was inadmissible unless the underlying theory was Ageneraly
acceptedd within the relevant scientific community. (R5.886) Medica literature showed
there was no such general acceptance. (R5.886) The overwhelming consensus among
FMS experts was that the evidence and data are insufficient to establish causality.

(R5.886)



Plaintiff asserted she had a number of injuries and conditions in addition to FMS,
including herniated disk at C-5, C-6, complex soft tissueinjuries, multiple sprain/strainsto
the spine, depression, post-traumatic headaches, severe multi-regional myofascial pain,
and chronic fatigue. (R5.892, 911) Plaintiff acknowledged it was her burden as the
proponent of the causation evidence to prove the general acceptance of both the
underlying scientific principle and the testing procedures used to apply that principleto the
facts of the case at hand. (R5.895) Maintiff asserted that an experts Apure opinion@
testimony was not subject to a Frye analysis and that, even if Frye was applicable, her
expert=s Apure opinioni testimony was fully admissible. (R5.896-900)

Plaintiff argued that her experts opinions were based on examination of the patient,
the clinical history, objective findings, and the symptomatology and diagnosis of FMS
established by the American College of Rheumatology. (R5.900) Plaintiff claimed her
experts opinions were admissible because they were based on the experts: knowledge and
experience combined with clinical and objectivefindings. (R5.901) Plaintiff did not argue
that this was an Aimpact( case to which Frye did not apply. (R5.891-908)

After receiving these memoranda, the court conducted another hearing on the Frye
issue. (R5.1147-1212) The court adhered to its ruling that there would be no expert
testimony asto a causal connection between traumaand FMS. (R5.1149) Expertscould
testify as to whether particular complaints were caused by the accidents, but Plaintiff
would not be permitted to label her condition as FM S caused by the accidents. (R5.1150)

Because Plaintiff could not put on testimony of FMS being caused by the accidents,
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Defendants would not be permitted to put on evidence of adiagnosis of FM S which they
could then argue was not caused by the accidents. (R5.1162)

Avis subsequently filed a second motion to determine admissibility of expert
testimony under Frye. (R6.1357-66) This motion was based on Plaintiff-s stated intent
to present testimony and evidence that she suffered myofascia pain syndrome (MPS) as
adirect and proximate result of one or more of the subject accidents. (R6.1359) Avis
argued there were no scientific studies which showed that MPS is a separate and distinct
condition from FM S, and that question was unsettled in the relevant scientific community.

(R6.1360-66) Additionally, there were no scientifically valid studies establishing the
criteriafor diagnosing that condition. (R6.1360-66)

The court granted Defendants motion in limineasto MPS. (R6.1387) The order
precluded Plaintiff from introducing evidence or expert testimony of acausal link between
Plaintiff-s alleged trauma and MPS. (R6.1387) Plaintiff has not taken issue with that
ruling in this Court.

After issuing its written order, the court called the parties together to determine
Plaintiff-s position as to whether there were injuries for which she had expert testimony
on causation resulting from the accidents. (SR13.4558) Plaintiff-s counsel stated there
were no other organic injuries that she could argue. (SR13.4558) Counsel took the
position that Plaintiff=s symptoms Adont make senseil apart from the context of the

conditions of FMS and MPS. (SR13.4558)



Based on counsel-s comments, Defendants moved ore tenus for final summary
judgment. (SR13.4560) The parties stipul ated to waive compliance with the procedural
requirements of Rule 1.510(c) of the Florida Rules of Civil Procedure. (R8.2548) On
this basis the court entered the final summary judgment. (R8.2548-50)

Plaintiff appealed the judgment to the Fifth District Court of Appeal. (5D.1-3)
After the answer briefs were submitted, the Second District issued its opinion in Sate
Farm Mutual Automobile Insurance Co. v. Johnson, 880 So. 2d 721 (Fla. 2d DCA
2004), which held that expert opinion on causation of FM S was not subject to the Frye
anaysis. Plaintiff relied on this opinion in her reply brief. (5D.Supp. H)

After briefing was concluded, the Fifth District relinquished jurisdiction to the
Circuit Court for an additiona evidentiary hearing limited to consideration of new
scientific evidence on FMS. (5D.46) On remand the trial court reviewed the previous
materials which had been submitted on the Fryeissue (SR2, Vol. 6.3242-3671) and also
considered new articles submitted by Plaintiff (SR2, Vol. 4.2994-3117) and Defendants
(SR2, Vol. 5.3118-3241). The court conducted evidentiary hearings (SR2, Vol. 1.2846-
2060; SR2, Voal. 3, 2961-2978) and also considered written memoranda of the parties
(SR2, Vol. 1.2656-2681; 2682-2722). After considering all of these materias, the tria
court held there was no new scientific evidence to support a conclusion that it was
generally accepted in the relevant scientific community that traumacauses FMS. (SR2,

Vol. 3.2979-2989; 5D.51-60)



After the case was returned to the Fifth District, both sides submitted supplemental
case law authorities. (5D.62-68, 69-81) The court also heard ora argument. On
December 23, 2005, the court issued its lengthy opinion. (5D.82-108)

In conducting its de novo review of Judge Sprinkel-s decisions, the Fifth District
conducted an exhaustive review of both the scientific writings and judicial opinions.
(5D.82-108) The court also reviewed the expert testimony offered by Plaintiff. (5D.90-
91, 105-06) The Fifth District agreed that no scientifically recognized connection
between trauma and fibromyalgia exists, affirmed thetrial court and certified conflict with

Johnson. (5D.108)

Plantiff timely filed a petition invoking this Court:s discretionary jurisdiction.
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SUMMARY OF THE ARGUMENT

The trial court appropriately applied the Frye test to expert opinions regarding
causation of Plaintiff=sFMS. Plaintiff did not present to thetrial court any argument that
the Frye test was inapplicable because this was an Aimpacti case and thus did properly
preserve that issue for appellate review. If the issue had been preserved, thetrial court=s
ruling was nevertheless correct because there is no general acceptance in the relevant
scientific community of the theory that trauma can cause FMS.

Because thereis no general acceptance in the relevant scientific community of the
theory that trauma can cause FM S, Apure opinion{ testimony on causation of Plaintiff-s
aleged injuries is not admissible in this case. Such opinions assume that trauma can
cause FMS, but there is no reliable evidence to establish genera causation. Generad
causation is a predicate for any opinion on specific causation.

Both the medical literature and judicia opinions support thetrial court=srulingsin
the instant case. Plaintiff had the option to proceed with evidence that her alleged
symptoms were caused by the accidents. However, she elected not to go forward. It
was that election that resulted in entry of the final summary judgment for Defendants.
The judgment should be affirmed.

ARGUMENT

l. THISCOURT SHOULD DECLINE TO EXERCISE ITSDISCRETIONARY
JURISDICTION UNDER FLORIDA
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CONSTITUTION ARTICLE V, " 3(B)(4) BECAUSE THERE IS NO
CONFLICT BETWEEN DECISIONS.

The Fifth District certified conflict between its decision and the Second District-s
decision in Johnson, a careful reading of the two opinions reveals there is no actual
conflict. As discussed hereinafter, the two cases are factually and procedurally
distinguishable. Because thereisno actual conflict, this Court should decline to exercise
Is discretionary jurisdiction to review the instant case.

[I.  STANDARD OF REVIEW.

In the arena of determining the admissibility of novel scientific evidence, it is of
paramount importance that the court Anot permit cases to be resolved on the basis of
evidence for which a predicate of reliability has not been established. Reliability is
fundamental to issues involved in the admissibility of evidence.l United States Sugar
Corp. v. Henson, 823 So. 2d 104, 106 (Fla. 2002). Focusing on the prerequisite of
scientific dependability, this Court has adhered to the use of the admissibility standard
articulated in Frye v. United Sates, 54 App. D.C. 46, 203 F. 1013, 1014 (D.C. Cir.
1923):

Just when a scientific principle or discovery crosses the line
between the experimental and demonstrable statesis difficult
to define. Somewherein thistwilight zone the evidential force
of the principle must be recognized, and while courtswill go a
long way in admitting expert testimony deduced from awell-
recognized scientific principle or discovery, the thing from
which the deduction is made must be sufficiently established

to have gained general acceptance in the particular field in
which it belongs.
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See Castillo v. E.I. Du Pont de Nemours & Co., 854 So. 2d 1264, 1268 (Fla. 2003),
(emphasis supplied.) This test requires that the scientific principles undergirding the
evidence be found by thetrial court to be generally accepted by the relevant members of
its particular field. Hadden v. Sate, 690 So. 2d 573, 576 (Fla. 1997). AGenerd
acceptancel means acceptance by a clear mgority of the members of the relevant
scientific community, with consideration by the tria court of both the quality and quantity
of those opinions. Id. n.2. The proponent of the evidence bears the burden of
establishing by a preponderance of the evidence the general acceptance of the underlying
scientific principles and methodology. Castillo, 854 So. 2d at 1268.

If this Court exercises its discretionary jurisdiction, its review of the Frye
determination is treated as a matter of law. Brim v. Sate, 695 So. 2d 268, 274 (Fla.
1997). An appellate court should consider the issue of general acceptance at the time of
appeal rather than the time of trial. Henson, 823 So. 2d at 109. An appellate court may
examine expert testimony, scientific and legal writings, and judicia opinionsin making its
determination. |d. The Fifth District did just that in the instant case.

This record shows that the lower courts did not err with respect to any of theFrye
rulings in the instant case. Judge Sprinkel thoroughly and painstakingly reviewed al of
the material submitted to him by both sides in an effort to ensure that expert opinions
were scientificaly reliable. He not only read the materials but also alowed virtually

unlimited hearing time for the partiesto argue their positions. The Fifth District smilarly
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undertook a thoughtful review of al the material submitted by the parties. The courts
decisions were supported by expert testimony, scientific literature, and judicial opinions.
[Il.  THE TRIAL COURT APPROPRIATELY APPLIED THE FRYE TEST TO

EXCLUDE EXPERT OPINIONS REGARDING CAUSATION OF

PLAINTIFF-SFIBROMYALGIA.

Section 90.702, Florida Statutes, provides as follows:

If scientific, technical, or other specialized knowledge will

assist the trier of fact in understanding the evidence or in

determining afact in issue, awitness qualified as an expert by

knowledge, skill, experience, training, or education may testify

about it in the form of an opinion; however, the opinion is

admissible only if it can be applied to evidence at tridl.
This provision of the Florida Evidence Code clearly requires ascientific basis for an
expert medical opinion. When the predicate for an expert opinion on causation is new or
novel, it is subject to the Frye test in Florida.

The theory that trauma can cause FMS is new or novel. Diagnostic criteria for
FMS were only adopted in 1990. Neither Plaintiff nor AFTL dispute that the etiology of
FMS is presently unknown to medical science.

Plaintiff argues that Ajust because there is a legitimate controversy within the
medical community on a question does not prevent an expert from proffering testimony
on that question.i (1B.23) AFTL argues the Fifth District Atook sidesi in aAlegitimate
medical controversy.i (AB.3) Clearly, if there is a Alegitimate controversy(l over a

medical issue, it is axiomatic that there is no Ageneral acceptancell in the scientific

community. The very purpose of the Fryetest is to address those issues about which

14



there is a Alegitimate controversy( in the relevant scientific community. Inresolving the
Frye issue B as in al decison making B the Fifth District was not Ataking sidesi but
fulfilling its judicia responghbilities.

Plaintiff baldly asserts that when a medical expert bases his or her opinion on
Aclinical experiences, case reports and epidemiological research,i such evidence is
Asufficient under Florida Law for an expert to infer a medical causation.i (1B.23)
Paintiff failed to support this argument with a single citation to any authority. (1B.23)
Plaintiff has never satisfied her burden of establishing by a preponderance of theevidence
the general acceptance of the underlying scientific theory that trauma causes FMS.

Plaintiff has not favored this Court with any record reference to her experts
opinions. In the Fifth District Plaintiff relied upon testimony of treating physicians Dr.
James Madison (5D.A.4-8) and Dr. Caryn Hasselbring (5D.A.8-10). Neither of these
physicians had participated in any research on the issue of causation of FMS.

Dr. Madison is an orthopedic surgeon and not a specialist in rheumatology. (SR1.
Vol. 4.3060, 3118) He first saw Plaintiff on August 11, 1995. (SR1. Vol. 4.3060) In
1996 the disorder of fibromyalgia was beginning to appear in the literature. (SR1. Val.
4.3106) Dr. Madison referred Plaintiff to Dr. Hasselbring, arheumatologist, in late 1997.

(SR1. Vol. 4.3114)

After Plaintiff returned from seeing Dr. Hasselbring, Dr. Madison noted adiagnosis

of post-traumatic fibromyalgia. (SR1. Vol. 4, 3119) Thiswas not a scientifically-based

diagnosis after evaluation but smply alabel placed by Dr. Madison. (SR1. Vol. 4.3121)
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Dr. Madison was aware that there were differences of opinion among rheumatol ogists as
to the association between trauma and fibromyalgia, but he was not familiar with the
Consensus Report from the Vancouver Conference. (SR1. Vol. 4.3122) He agreed that
fibromyalgia could occur spontaneously. (SR1. Vol. 4.3147) He provided no medical
basis for a conclusion that the fibromyalgia was traumatically induced. (SR1. Val. 4,
3145-47)

Dr. Hasselbring diagnosed fibromyalgia syndrome. (SR1. Vol. 11.4103) Dr.
Hasselbring did not rule out other conditions because no lab testswere done. (SR1. Vol.
11.4104) Although Dr. Hasselbring opined that Plaintiff=s fibromyalgia began as aresult
of the multiple automobile accidents (SR1. Vol. 11.4110), this opinion was based on
anecdotal case reports that patients devel oped symptoms after various kinds of physical
trauma, illness or emotional stress. (SR1. Vol. 11.4121-22)

Dr. Hasselbring agreed there was controversy in the medical community regarding
the causation of fibromyalgia by stress. (SR1. Vol. 11.4124) She agreed that the cause
of fibromyalgia was unknown. (SR1. Vol. 11.4125) She was not aware of the
Consensus Report. (SR1. Vol. 11.4163) She had not even thought about whether
Plaintiff-s fibromyalgiawas traumatically caused until she was asked about it by Plaintiffs
attorney before her deposition. (SR1. Vol. 11.4173)

Plaintiff argues the Frye test is inapplicable to the causation issue because the
testimony of her experts on that issue wasApure opinion.i The Fifth District found it was

Acounterintuitive to permit an expert to ignore scientific literature accepted by the genera
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scientific community in favor of the expert=s persona experience to reach a conclusion not
generaly recognized in the scientific community and then allow testimony about that
conclusion on the basisthat it is>pure opinion.-§ (5D.105) Citing Castillo, 854 So. 2d at
1270, and Henson, 823 So. 2d at 104, for the proposition that epidemiologica studiesare
not always required to show general acceptance in the scientific community, the Fifth
District noted that in this case the experts had agreed that such studies were necessary
before a connection could be recognized. (5D.105) Therefore, thetrial court correctly
decided thisissue. (5D.105)

Plaintiff erroneously contends that in Castillo this Court held the trial court
properly admitted an expert=s Apure opinion testimony(@ under aFrye anaysis. (1B.24-25)
Castillo was not a Apure opinion case. In Castillo the defendants asserted that the
plaintiffs expert=s methodology for determining whether and at what level Benlate could
cause birth defects in humanswas not generally accepted in the scientific community. Id.
at 1267. This Court framed the issue as being whether the scientific principles upon
which the Castillos experts based their opinions were generally accepted in the scientific
community. Id. at 1269.

This Court concluded that the methodol ogies used by the Castillos experts were
generally accepted. Citing Berry v. CSX Transportation, Inc., 709 So. 2d 552, 562 n.9

(Fla. 1 DCA 1998), this Court determined that differential diagnosis is a generally
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accepted methodology for addressing specific medical causation.? 1d. at 1271. The
Cadtillos experts opinions were admissible under Frye, not because they involved Apure
opinioni but because the opinions wereAbased on relevant scientific methods, processes,
and data, and not upon an expert-s mere speculation.f Id.

Apparently concluding that the plaintiff-s doctors offered Apure opinion{ testimony
that was not subject to Frye, the Second District Court of Appeal in Sate Farm Mutual
Automobile Insurance Co. v. Johnson, 830 So. 2d 721 (Fla. 2d DCA 2004), rejected a
Frye challenge to the admissbility of expert opinion testimony that the plaintiff:s
fibromyalgia syndrome was caused by auto accident trauma. The Johnson court noted

that State Farm did not challenge the principles and methodologies relied upon by

’The Berry court recognized the distinction between general and specific
causation:

Epidemiology focuses on the question of genera causation,
that is, whether a substance is capable of causing a
particular disease, rather than specific causation, that is,
whether the substance did cause the disease in a specific
individua.

709 So. 2d at 554 (emphasis supplied).
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Johnsor:s experts. 1d. at 723. Instead, State Farm challenged the opinions reached by
the experts. Id.

As this Court emphasized in Henson, a Frye inquiry Amust focus only on the
general acceptance of the scientific principles and methodol ogies upon which the expert
reliesin rendering hisor her opinion. . .. The opinion of the testifying expert need not
be generally accepted as well.() 823 So. 2d at 110. Because the issue in Johnson was
whether the experts opinions met the Frye standard and not whether the underlying
scientific principle that trauma causes FMS was generally accepted in the relevant
scientific community, the reasoning in Johnson is not applicable to the instant case.

AsPlaintiff notesin her Initia Brief, the Second District in Johnson interpreted this
Court=s decision in Henson as holding that the Frye standard only applies when an expert
opinion is based upon new or novel scientific techniques. (IB.26) That construction of
Henson was incorrect. This Court stated in Henson that the Frye standard requires that
Athe thing from which the [expert=s] deduction is made must be sufficiently established to
have gained general acceptance in the particular field in which it belongs.;' 823 So. 2d at
106, citing Frye, 293 F. at 1014. The purpose of the Frye test isto ensurerdiability of
decisions and results by focusing on the prerequisite of scientific dependability. 823 So.
2d at 106, 107. To achieve that purpose, this Court concluded in Henson that

[Ulnder Frye and its Florida progeny, when the expert:s
opinion is based upon generally accepted scientific
principles and methodology, it is not necessary that the

expert:s deductions based thereon and opinion aso be
generadly accepted as well.
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Id. at 109-10 (emphasis supplied).
Defendantsin the instant case have aways directed their Frye chalengeto whether

the underlying scientific principle that trauma may cause FMS is generally accepted in

the relevant scientific community. Plaintiff concedesin her Initial Brief that Aunder Frye,
it is not the expert=s opinion that must be generally accepted, it isthe underlying principle
B >the thing from which the deduction is made:) (I1B.27) By Plaintiffzs own admission,
the lack of general acceptance in the scientific community of the theory that trauma can
cause FMS renders inadmissible Plaintiff-s expert testimony seeking to show that her
FMS was caused by accident trauma.
To the extent that Johnson may be read as holding that a mere showing of an
Aassociation between trauma and FMS) satisfies Frye so as to permit testimony of a
causal relationship between traumaand FM S, such reasoning is contrary to Floridalaw.
A mere association is not the same as scientific causation.
The First District discussed the distinction between Aassociationi and Acaustiond in
Berry v. CSX Transportation, Inc., 709 So. 2d 552, 558 (Fla. 1 DCA 1998):
AAssociation is not causation.l . . . Association is aterm
used to describe the relationship between exposure to a
chemical agent and disease that occurs more frequently
together than one would expect by chance. . . . Establishing
an associ ation does not necessarily mean that thereisa causa
effect between the exposure and the disease.
Causation, by comparison, constitutes an association between

two events in which one event is a necessary link in achain
of events that results in the effect.
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(Emphasis supplied, citations omitted.)

The First District noted that, if an epidemiological study finds an association
between a particular exposure and a disease, scientists can analyze the study to consider
whether the reported association reflects a cause-and-effect relationship or isa spurious
finding. 709 So. 2d at 558. In so doing, researcherslook for aternative explanations for
the association such as bias or confounding factors. 1d. Information bias may occur
where an interviewer whose Aawareness of the identity of cases and controls . . . may
influence the structure of the questions and the interviewer=s manner, which in turn may
influence the response. 1d.

Even when there isa statistical association and no bias, the association may be the
result of aconfounding factor. 1d. For example, astudy finding that individuals with grey
hair have a higher rate of death than those with another hair color does not establish that
there is a causal association between grey hair and death but might be explained by the
confounding factor of advanced age. 1d. Additionaly, atemporal association aloneisnot
sufficient to establish causation. 1d. at 559 n.6.

The plaintiff in Berry claimed that long term exposure to excessive levels of organic
solvents caused toxic encephalopathy. 1d. at 554. The First District recognized that both
general and specific causation must be established for evidence of causation to be

admissible. The court concluded that the epidemiological science and methodology on
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general causation® was established, reliable, and well-founded. 1d. at 568. For that
reason the court disagreed with the trial court:s rgection of the plaintiff-s expert:s
testimony on specific causation®. 1d. at 571. The expert used differential diagnosisto
eliminate possible causes of the plaintiff:s symptoms other than exposure to the chemicals
at issue. |d.

Consistent with the reasoning in Berry, the medical literature on FM S expressy
recognizes that a mere finding of an association between traumaand FM S is insufficient
to show a causal relationship. For example, although the 1997 Buskila study found an
increased incidence of FMSin Isragli patients who suffered injuriesto the neck and lower
extremities, the study concluded that "[t]he present datain the literature are insufficient to
indicate whether causal relationships exist between trauma and [FMS]." In the 2002
study by A. W. Al-Alldf, et al., the authors acknowledged that their study did not provide
a basis for finding that reliable evidence exists linking trauma to FMS. Rather, they
pointed out that A[f]urther prospective studies are needed to confirm this association and
to determine whether trauma has a causal role...in the development of [FMS].0

As the court observed in Ricciov. S& T Contractors, 2001 W. L. 1334202 (Pa.

Com. PI. June 22, 2001), an inference of causation based on a mere association is Aan

%See n.3, supra.
“See n.3, supra.
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example of the classical logical fallacy of concluding causation from chronology alone
known generally as non causa pro causa and more particularly as post hoc ergo propter
hoc.; The Riccio court agreed with the observation in Black v. Food Lion, Inc., 171 F.
3d 308, 312 (5th Cir. 1999), that this falacy Ais as unacceptable in science asin law.§
Riccio, at *8.

Plaintiff acknowledges at multiple points in her Brief that under Frye it is the
underlying principle B Athe thing from which the deduction is madef B that must be
generdly accepted. (I1B.27, 28) This was precisely the basis of the Fifth District:s
opinion. The Fifth District concluded that an expert:s opinion that the plaintiff=sFMSwas
caused by trauma Arequires. . . an underlying scientific assumption B that trauma can
cause FM S B which isnot involved in pure opinion cases.i (5D.104) Consistent with this
Court=s prior decisions, the Fifth District determined that Athe underlying scientific
principle (sometimes referred to as the issue of >general causation:) would appear to be
subject to the tests established in Frye and/or Daubert.i (5D.104-05)

The concepts of general and specific causation were discussed in In Re Breast
Implant Litigation, 11 F. Supp. 2d 1217 (D. Colo. 1998):

General causation iswhether a substanceis capable of causing
aparticular injury or condition in the general population, while

specific causation is whether a substance caused a particular
individual-s injury.

°This discussion is particularly pertinent to AFTL=s argument at AB.4-7.
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In order to establish their claims, Plaintiffs Amust show both

general and specific causation B that is, that breast implants

are capable of causingi the conditions complained of, and that

Abreast implants were the cause-in-factl of the specific

conditions.
Id. at 1224. Applying these principlesin Breast Implant Litigation, the court determined
that the plaintiffs causation evidence was not scientificaly reliable. No plaintiffs expert
witness report stated an opinion on general causation, and the physician witnesses offered
only specific causation opinions. Id. at 1228. The reports submitted by the plaintiffs
experts failed to present a single peer-reviewed, controlled epidemiologic study that
supported their causation theories. 1d. The substantial body of epidemiologica evidence
did not demonstrate that silicone breast implants more likely than not caused any known
disease. Id.

The court rgjected the plaintiffs argument that their treating physicians should be
able to offer causation opinions based on the process of differential diagnosis. Id. at
1229. Such testimony was not scientifically reliable because it confused the two distinct
burdens of establishing both general and specific causation. |d.

[D]ifferential diagnosis is a patient-specific process of
elimination that medical practitioners useto identify the Amost
likey@ cause of a set of signs and symptoms from a list of
possible causes. However, differential diagnosis does not by
itself prove the cause, even for the particular patient. Nor can
the technique speak to the issue of general causation. Indeed,
differential diagnosis assumes that general causation has been

proven for the list of possible causesit eliminates.

The process of differential diagnosisis undoubtedly important
to the question of Aspecific causation.f) If other possible
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causes of an injury cannot be ruled out, or at least the
probability of their contribution to causation minimized, then
the Amore likely than not( threshold for proving causation may
not be met. But, it is aso important to recognize that a
fundamental assumption underlying this method is that the
final, suspected Acausel remaining after this process of
elimination must actually be capable of causing the injury.
That is, the expert must Arule inf the suspected cause aswell
as Arule out@ other possible causes. And, of course, expert
opinion on thisissue of Ageneral causationf must be derived
from a scientifically valid methodology.

Id. at 1229-30 (emphasis supplied). The court concluded that differential diagnosis may
be utilized by a clinician to determine what recognized disease or symptom the patient
has, but it isincapable of determining whether exposure to a substance caused diseasein
the legal sense. 1d. at 1230.

The court rgjected the plaintiffs reliance on their experts individua clinica
experience as proof of general causation. 1d. Characterizing such experience as the
equivalent of a series of case reports or observations about a particular patient, the court
noted that such reports Auniversally are regarded as an insufficient scientific basis for a
conclusion regarding causation because case reports lack controls.( 1d.

Such case reports are not reliable scientific evidence of
causation, because they simply describe reported phenomena
without comparison to the rate at which the phenomena occur
in the general population or in adefined control group; do not
Isolate and exclude potentially alternative causes, and do not
Investigate or explain the mechanism of causation. Even if
some credibility were given to the study, it does not have the
degree of clarity required for a validation of its results or its

methodology which is sufficient for objective and independent
peer review.
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Id. at 1231. While case reports can be used to generate hypotheses about causation,
scientifically valid cause and effect determinations depend on controlled clinical trialsand
epidemiological studies. 1d. at 1230.

The plaintiffs in Breast Implant Litigation relied on various studies and articles.
Id. at 1231. The court concluded these materials as a whole did not reasonably support
the causation conclusons of plaintiffs experts. 1d. Many of the articles were
inconclusive, merely recommending that further studies be done. 1d. Othersindicated
there was no increased risk associated with silicone breast implants and a particular
condition. Id. at 1231-32 (citing specific studies and results).

Finally, the court rgected the argument that causation may be inferred based upon
the tempora sequence of implantation and the onset of illness. Id. at 1232. The court
noted that atemporal relationship by itself provides no evidence of causation becauseitis
not derived from the scientific method. Id. At best evidence of temporality addressed the
issue of specific causation and thus was inadmissible where there was no admissible
evidence of general causation. 1d.

The foregoing analysisis equally applicable to the instant case. Becauseit is not
generally accepted that traumais apotential cause of FMS, any reliance upon Adifferentid
diagnosisi or Apure opiniong isinvalid. This Court has repeatedly reaffirmed that both the
Aunderlying scientific principlesi and the Amethodology @ used by the expert in forming his
or her opinions must be Agenerally accepted in the relevant scientific community@ to

satisfy Frye. E.g., Castillo, 854 So. 2d at 1268; Henson, 823 So. 2d at 106.
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In Henson the underlying principle that Aorganophosphates are neurotoxicil was
generally accepted in the scientific community. 823 So. 2d at 109. In Castillo it was
generaly accepted that benomyl is a teratogen in rats and that a compound causing an
effect in one mammalian species will cause it in another species. 854 So. 2d at 1270,
1273. Thus, general causation was established in both cases, and the issue in both cases
was whether experts methodology for establishing specific causation was generaly
accepted. This Court explicitly found in both cases that the testimony in question was
founded upon ge