I N THE SUPREME COURT OF FLORI DA

NORVAN MEARLE GRI'M

Appel | ant,

V.

STATE of FLORI DA,

Appel | ee.

CASE NO. SC06-122

ON APPEAL FROM THE ClI RCU T COURT
OF THE FIRST JUDICIAL CIRCU T
N AND FOR SANTA ROSA COUNTY, FLORI DA

ANSVWER BRI EF

CHARLES J. CHRI ST, JR
ATTORNEY GENERAL

RONALD A. LATHAN, JR
ASS| STANT ATTORNEY GENERAL
FLORI DA BAR NO. 0018477

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414- 3300

COUNSEL FOR THE STATE



TABLE OF CONTENTS

PAGE( S
TABLE OF CONTENTS . . . . . . . . . . . . . . . . . . . . .1l
TABLE OF CITATIONS . . . . . . . . . . . . . . . . . . . . v
PRELI M NARY STATEMENT . . . . . . . . . . . . . . . . . . Vviii
STATEMENT OF THE FACTS AND OF THECASE . . . . . . . . . . . 1
SUMVARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . 26
STANDARD OF REVIEW. . . . . . . . . . . . . . . . . . . . 28

l. GRIM WAS NOT DENI ED HI' S CONSTI TUTI ONAL RI GHTS AS
UNDERSTOOD BY THE FI FTH, SI XTH, EI GHTH, AND/ OR
FOURTEENTH AMENDMENTS BECAUSE THE STATE NEVER
W THHELD EXCULPATORY EVI DENCE AND GRI M WAS NEVER
DENI ED EFFECTI VE ASSI STANCE OF COUNSEL . . . . . 29

1. GRIM WAS NOT DEPRI VED EFFECTI VE ASSI STANCE OF
COUNSEL DURING H'S TRI AL AS HE HAS MADE ABSCLUTELY
NO SHOW NG THAT HI S COUNSEL FAI LED TO | NVESTI GATE
AND/ OR PRESENT EXCULPATORY AND | MPEACHVENT
EVI DENCE AND TESTI MONY, OR FAI LED TO ADEQUATELY
PREPARE FOR AND CHALLENGE THE EVI DENCE PRESENTED

BY THESTATE . . . . . . . . . . . . . . . . . . 38

A M Tl GATI ON EVI DENCE WAS NOT PRESENTED AT
GRIMSBEHEST . . . . . . . . . . . . . . . 40

B. JUDGE BELL SHOULD NOT' HAVE BEEN RECUSED . . 47

C. GRIMS TRIAL ATTORNEY’ S COMMENT TO THE
COURT THAT GRI M WOULD NOT BE ARGUI NG
ANY LESSER | NCLUDED OFFENSES WAS NOT
PREJUDICIAL . . . . . . . . . . . . . . . . 052

D. GRIM S ATTORNEY DI D NOT FAI L TO CHALLENGE
STATEES CASE . . . . . . . . 54

11, GRIMWAS NOT DENI ED ADEQUATE ADVERSARI AL TESTI NG

AT THE SENTENCI NG PHASE OF H'S TRI AL I N VI OLATI ON
OF THE SI XTH, ElI GHTH, AND FOURTEENTH ANMENDMENT.



GRIM S SPECI ALLY APPO NTED COUNSEL’ S FI NDI NGS W TH
REGARD TO M Tl GATI ON EVI DENCE WERE CONSI STENT
WTH H' S RESPONSI Bl LI TI ES UNDER FLORI DA LAW. . . 56

V. CGRIMS SPECI ALLY APPO NTED PENALTY PHASE COUNSEL
DI D NOT HAVE AN “ACTUAL” CONFLI CT OF | NTEREST
AND GRI M WAS NOT DENI ED EFFECTI VE ASSI STANCE
G VEN THAT THE ALLEGED CONFLI CT OF | NTEREST
HAD ABSOLUTELY NO BEARI NG ON THE APPO NTED
COUNSEL’ S REPRESENTATI ON OF GRI M DURI NG THE

PENALTY PHASE . . . . . . . . . . . . . . . . . . 59
CERTI FICATE OF SERVICE . . . . . . . . . . . . . . . . 62

CERTI FI CATE OF SERVICE AND TYPE SIZE . . . . . . . . . 62



TABLE OF C TATI ONS

CASES

Asay v. State,
769 So. 2d 974 (Fla. 2000)

Baty v. Balkcom,
661 F.2d 391(5th Cir. 1981) (Unit B)

Blanco v. State,
702 So. 2d 1250 (Fla. 1997)

Boyd v. State,
910 So. 2d 167 (Fla. 2005)

Brady v. Maryland,
373 U.S. 83 (1963)

Brown (George) v. State,
894 So. 2d 137 (Fla. 2004)

Brown (Paul) v. State,
846 So. 2d 1114 (Fla. 2003)

California v. Hall,
718 P. 2d 99 (Cal. 1986)

Cherry v. State,
659 So. 2d 1069 (Fla. 1995)

Cohen v. State,
581 So. 2d 926 (Fla. 3d DCA 1991)

Cuyler v. Sullivan,
446 U.S. 335 (1980)

Davis v. State,

928 So. 2d 1089 (Fla. 2005)

Farr v. State,
656 So. 2d 448 (Fla. 1995)

Grim v. State,
841 So. 2d 455 (Fla. 2003)

41, 52

61

28

53

passim

41, 57

55

50

56

50

60, 61

31, 39

53



Hamblen v. State,
527 So. 2d 800 (Fla. 1988)

Henry v. State,

2006 Fla. LEXIS 943 (Fla. May 25, 2006)

Holland v. State,
916 So. 2d 750 (Fla. 2005)

Hunter v. State,
817 So. 2d 786 (Fla. 2002)

James v. State,
453 So. 2d 786 (Fla. 1984)

Kenon v. State,
855 So. 2d 137 (Fla. 1st DCA 2003)

Koon v. Dugger,
619 So. 2d 246 (Fla. 1993)

Kyles v. Whitley,
514 U. S. 419 (1995

Lamarca v. State,
931 So. 2d 838 (Fla. 2006)

Lewis v. State,
838 So. 2d 1102 (Fla. 2002)

Maxwell v. Wainright,

490 So. 2d 927 (Fla. 1986)

McNeal v. Wainright,
722 F.2d 674 (11th Cr. 1984)

McQueen v. Roye,
785 So. 2d 512 (Fla 3d DCA 2000)

McRae v. State,
510 So. 2d 874 (Fla. 1987)

McWhorter v. City of Birmingham,
906 F.2d 674 (11th Cir. 1990)

Nixon v. Singletary,
758 So. 2d 618 (Fla. 2000)

32,

42, 44, 45, 46,

46,

41,

31,

41,

53

47

41

60

36

55

43

32

42

57

39

54

49

61

52

53



Ochoa v. State,
826 So. 2d 956 (Fla. 2002)

O’dell v. Virginia,

364 S.E. 2d 491 (Va. 1988)

Porter v. Wainright,
805 F. 2d 930 (11th G r. 1986)

Power v. State,
886 So. 2d 952 (Fla. 2004)

Provenzano v. State,

616 So. 2d 428 (Fla. 1993)

Quince v. State,
732 So. 2d 1059 (Fla. 1999)

Ring v. Arizona,

536 U.S. 584 (2002)

Rodgers v. State,
2006 Fla. LEXIS 2542 (Fla. Oct. 26, 2006)

Rodriguez v. State,
919 So. 2d 1252 (Fla. 2006)

Schwab v. State,
814 So. 2d 402 (Fla. 2002)

Stevenson v. Newsome,

774 F.2d 1558 (11th Cr. 1985)

Strickland v. Washington,
466 U.S. 668 (1984)

Strickler v. Greene,
527 U. S. 263 (1999)

Syvertson v. North Dakota,
699 N.W 2d 128 (N. D. 2005)

United States v. Gale,
314 F.3d 1 (D.C. Gr. 2003)

United States v. Garcia,
13 F.3d 1464 (11th G r. 1994)

Vi

35,

6, 27, 39,

31,

58

54

60

58

36

60

38

51

51

61

37

30

38

38



United States v. Griggs,
713 F.2d 672 (11th Cr. 1983)

United States v. Mers,
701 F. 2d 1321 (11th G r. 1983)

wWalls v. State,
926 So. 2d 1156 (Fla. 2006)

Waterhouse v. State,
792 So. 2d 1176 (Fla. 2001)

White v. Missouri,
939 S.W 2d 887 (M. 1997)

Wiley v. Puckett,
969 F. 2d 86 (5th Cr. 1992)

Wiley v. Wainright,
793 F. 2d 1190 (11th G r. 1986)

Wright v. State,
857 So. 2d 861 (Fla. 2003)

OTHER AUTHORI TI ES

RULE OF JUDI Cl AL ADM NI STRATI ON 2. 160 .

SECTI ON 38. 02, FLA. STAT.

37

61

28

51

54

58

49

60

50
50



PRELI M NARY STATEMENT

So as to maintain consistency with the Appellant, references
inthe State’s brief wll denom nated as foll ows:

EHT. - Transcript of Evidentiary Hearing fromApril 14, 2005.

EHT2. - Transcript of Evidentiary Hearing fromApril 15, 2005.

EHT3. - Transcript of Evidentiary Hearing from Septenber 1,
2005.

PC-R - Refers to the post-conviction record on appeal.

TT. - Refers to trial transcript in this nmatter.

viii



STATEMENT OF THE FACTS AND OF THE CASE

Norman Gim was charged with the brutal nurder of Cynthia
Canpbel | . The facts wunderlying Ginms crinme are nore fully
di scussed in the direct appeal opinion:

On July 27, 1998, at approximately 5:08 a.m, Deputy
Sheriff Tinmothy Lynch responded to a call from Cynthia
Campbel |, who conplained of a disturbance behind her
house. Upon Lynch's arrival, Canpbell was standi ng on her
front porch with her next-door nei ghbor Norman G im Jr.,
who was wearing a pair of cut-off jean shorts. Al three
wal ked around the porch to the back of Canpbell's house
where Lynch noticed a broken wi ndow and a chrome | ug nut
I n the surroundi ng bushes. Before returning to his house,
Giminvited Canpbell over for a cup of coffee after
Lynch finished his investigation.

Conni e Kell ey, Campbel | 's  bookkeeper, arrived at
Campbel | ' s house at 7:20 a.m, entered the house, called
Canpbell"s nane, but did not receive an answer. Kelley
became concerned and called the police. Cynthia Mgee,
Campbel | ' s paral egal, went to Canpbell's house later in
the norning, saw her car parked in front of the house,
and went inside to check. Deputy Sheriffs Calvin
Rut herford and Steven MCauley arrived ten to fifteen
m nut es after Magee.

Rut herford obtained permssion fromGimto | ook inside
his home and noted that G im had no shirt on and that
there was a |light pink color on one of his shoulders. nl
Neit her deputy saw any signs that there had been a
struggle in the house.

Corporal Blevin Davis arrived at 11 a.m and talked
briefly wth Gim Davis observed that Gi mwas wearing
a pair of cut-off blue jean shorts with several snal
reddi sh brown stains on them there was anot her reddi sh-
brown stain on his shoulder. Gim explained that the
stains were prinmer paint fromwhere he had been working
on his car. Gimasked for and obt ai ned perm ssion to get
his dogs that were now | oose in the nei ghborhood.

Thomas Rodgers, the manager of the north end of the
Pensacol a Bay fishing bridge, ran a bait and tackl e shop
and conveni ence store at the foot of the fishing bridge,
and he testified that sonmetine early in the afternoon of
July 27, 1998, Gimcane into his store. On the sane day,
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Cynthia Wells, a fornmer coworker of Gim left work
around 1 p.m and was traveling on the Pensacola Bay
bri dge where she saw Gi m wal ki ng besi de his parked car
wi th both doors and the trunk open. She testified that he
was wearing a light-colored shirt and cut-off blue jean
shorts.

In the afternoon of July 27, James Andrews and his son
were fishing fromthe Pensacola Bay bridge. Around 3: 30
p.m, Andrews hooked a human body that was wapped in a
sheet, a shower curtain, and masking tape. Law
enforcenment was called to retrieve the body, which the
parties stipul ated was Cynt hia Canpbel | . After receiving
word that Canpbell's body had been found, Detective
Donnie Wggen went to the convenience store where he
tal ked to Rodgers and retrieved a surveillance vi deot ape
showi ng that Gimhad entered the store just after 2 p.m

Law enforcement officers secured Gims house. Davis
drove to the Pensacol a Bay fi shing bridge and was present
when Canpbell's body was brought to shore. Davis
testified that her body was wapped in striped sheets,
whi ch the police determ ned belonged to Gim and bl ack
gar bage bags. Wen the bags and sheets were renoved at
t he aut opsy, Davis observed that a piece of green car pet
was "w apped up with everything else.” Davis recalled
havi ng seen a simlar piece of green carpet hangi ng over
the rail of Gims back porch. Thereafter, the police
obt ai ned a search warrant for Gims hone and an arrest
war r ant .

Crime scene analyst Janice Johnson from the Florida
Departnent of Law Enforcenent attended Canpbel | ' s aut opsy
conducted by Dr. M chael Ber kI and, a forensic
pat hol ogi st. Johnson testified that wunder the black
gar bage bags, the body was w apped in carpet and sheets.
They had to renove "layers of material,"” including the
gar bage bags, a floral sheet, a blue striped flat sheet
and fitted sheet, a piece of green carpet, nmasking tape,
and rope.

Dr. Berkland testified that Canpbell's face was
covered with deep abrasions and contusions around both
eyes, her forehead, both sides of her chin, and her |ips,
all of which Dr. Berkland described as blunt force
trauma. There was additional blunt force trauma to both
shoulders and to the head. These injuries were all
consistent with having been inflicted by a hamrer. Dr.
Berkl and testified that Canpbell suffered eleven stab
wounds to the chest, seven of which penetrated her heart,



and were consistent with having been caused by a single-
edged weapon like a knife. Dr. Berkland opined that the
bl ows to t he head preceded t he stabbings to the chest and
t hat Canpbell's death was caused by blunt force trauma to
the head and nultiple stab wounds to the chest.

After attending the autopsy, Janice Johnson went to
the victims home where she found no signs of any
struggle. She then went to Grinmis hone where she found
two danp nops in the kitchen that had suspected bl ood
stains. Although the area appeared to have been cl eaned,
Johnson di scovered small areas of blood on the floor of
the kitchen and on the cabinets near the floor. Johnson
collected a coffee nug fromthe kitchen counter and two
bl oody fingerprints on a trash bag box. Inside the
kitchen trash can was a striped pillowcase that appeared
to have blood on it and that had the sane pattern as one
of the sheets found wapped around Canpbell's body. In
t he di ni ng room Johnson col | ected addi ti onal sanpl es of
suspect ed bl ood fromthe wi ndow frane and fromthe fl oor.
In the living room Johnson seized a pair of athletic
shoes and a rope whi ch appeared to be consistent with the
rope found on the victims body. Johnson al so coll ected
a pair of blue-jean shorts with bl oodstains on them

On the back porch, Johnson found a piece of green
carpet draped over the rail which was consistent with the
green carpet wapped around the victims body. Johnson
al so found a cooler in which she found a steak knife, a
piece of terry cloth wth reddi sh-brown stains onit, a
pair of Hanes underwear, a tanmpon wth reddi sh-brown
stains on it, a pair of prescription eyeglasses, a
wristwatch with a broken band, masking tape, a blue and
white striped pill owase, a hanmer with suspected bl ood,
some cloth tissue, and a Bud Lite beer carton.

Gim was arrested in Cklahoma on July 31, 1998.
Detective Davis flew to Cklahoma to pick him up, to
retrieve the clothes he had been wearing, and to arrange
for the return of Ginls car.

The prescription glasses found in the cool er matched
Campbel | 's prescription records, and the roll of masking
tape in the cooler was fracture-nmatched to the tape found
on Canpbell's body. The rope and the green carpet found
on Canpbell's body were conpared to the rope and green
carpet found at Gims home. Although the exam ner was
unabl e to fracture-match t hese pi eces, he determ ned t hat
they were identical in appearance, construction, and
fiber type and could have originated from the sane



source. Fingerprints on the coffee cup found on Ginis
kitchen counter were identified as Cynthia Canpbell's,
and the bloody fingerprints on the trash bag box were
identified as Ginis.

DNA anal ysi s of stains on the cut-off jean shorts Gim
was weari ng when arrested reveal ed twel ve geneti c narkers
consistent with the DNA of Cynthia Canpbell, and the
steak knife found in Ginls cooler yielded six genetic
mar kers consistent with the victim The hanmer found in
the sane cooler also yielded genetic markers consi stent
wth the victim as did swabbings fromthe box of trash
bags. Likew se, stains on a pair of blue-jean shorts and
a pair of shoes found in Gims living roombore genetic
mar kers consistent with those of the victim

After the presentation of evidence during the guilt
phase, the jury returned a verdict of guilty on the
charges of first-degree nurder and sexual battery upon a
person twelve years of age or older with the use of a
deadly weapon. In light of the fact that Gi m continued
to insist on waiving his right to present nmtigating
evi dence during the penalty phase, and, in fact, ordered
his attorneys not to present any mtigation, the trial
court conducted a hearing pursuant to Koon v. Dugger, 619
So. 2d 246 (Fla. 1993). During the hearing, the tria
judge determned that Gim freely, voluntarily, and
knowi ngly entered into his decision to waive mtigation
and announced that he would conduct the penalty phase
before the jury where Gimstill could, if he w shed,
present mtigating evidence. Afterward, the judge stated
that he would conduct a Spencer hearing and order a
presentence investigation report and, if necessary, he
woul d al so appoi nt an i ndependent or special counsel to
present mtigating evidence to the court outside the
presence of the jury.

At the penalty phase, the State introduced certified
copies and testinony relative to Gims prior Florida
convictions: (1) wunarmed robbery; (2) kidnapping and
robbery; (3) armed burglary and aggravated battery; and
(4) arnmed burglary and armed theft. The State's | ast
W tness was the victims nother, Dorothea Canpbell, who
read a short victim inpact statement. Gim did not
present any mitigating evidence, and the jury recommended
the death penalty by a vote of twelve to zero.

At the sentencing hearing, Gims attorneys were
present before the court, along with Spiro Kypreos,
special counsel appointed by the trial court to
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I nvestigate and present mtigation. Giminsisted on not
presenting any mtigation and so instructed his
attorneys. Defense counsel confirnmed Gims waiver of
mtigation, and the trial court found that G im against
t he advi ce of his counsel, freely and voluntarily deci ded
not to present nitigating evidence.

Duri ng sentencing, the State presented its sentencing
menor andumto the court, along with depositions fromthe
foll owi ng persons: Gims nother, stepfather, and sister,
a coworker, a supervisor, and psychologist Dr. Janes
Larson. Defense counsel objected to the attachnent of Dr.
Larson's deposition because it provided mtigation that
Gimdid not want presented.

Before there was any presentation of mtigating
evidence at the sentencing hearing, defense counsel
objected to special counsel Kypreos's presentation,
particularly to Dr. Larson's interview with Gim The
trial court denied the objection. Thereafter Kypreos
offered in mtigation a presentence report and a
psychol ogi cal report fromcourt proceedi ngs occurring in
1982, a 1983 letter fromGims public defender in those
cases, and a witten description of intermttent
expl osive disorder taken from the D agnostic and
Statistical Manual of Mental Disorders (4th ed. 2000).
Kypreos also presented testinony from Ginms sister
relative to his famly life and childhood and two of
Gims work supervisors regarding his work ethic.

In its witten order, the trial court found that the
St at e establi shed three aggravati ng circunstances beyond
a reasonable doubt: (1) the nurder was committed by a
per son under sentence of inprisonnment; (2) the defendant
had prior convictions for violent felonies; and (3) the
murder was committed while the defendant was engaged in
t he comm ssi on of a sexual battery. The trial court found
the follow ng statutory mtigating circunstances pursuant
to section 921.141 (6) (h), Florida Statutes (1997): (1)
di sruptive honme |ife and child abuse (given significant
wei ght); (2) hard-working enployee (given significant
weight); and (3) nental health problens that did not
reach the |level of section 921.141(6) (b), Florida
Statutes (1997) (given great weight). The trial court
al so considered seventeen nonstatutory mtigators.
Because nany were subsumed within the statutory
mtigation and thus already considered, the trial court
consi dered t he fol |l ow ng remai ni ng nonst at ut ory
mtigators: (1) lack of long-term psychiatric care (no
weight); (2) marital problens and situational stresses
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(great weight); (3) errors of judgnment under stress (no
additional weight); (4) nodel prison inmate (sone
wei ght); and (5) entered prison at a young age (given
little weight). The trial court ordered and adj udi cated
Gimaguilty of first-degree nmurder and sentenced himto
death. The court also found Gimguilty of sexual battery
upon a person twelve years of age or older with the use
of a deadly weapon and sentenced himto 390.5 nonths in
Sstate prison to run consecutively to the death sentence.

Grim v. State, 841 So. 2d 455, 456-460 (Fla. 2003) (footnotes
omtted).

__This Court affirmed Ginis death sentence. Thereafter, Gim
brought a post-conviction notion raising several clainms of error.
Gimargued that: (1) the State had viol ated Brady' principles by
wi t hhol di ng i npeachabl e evi dence regarding a witness; (2) his trial
counsel ' s performance viol ated Strickland;? (3) both of his penalty
phase counsels failed to bring forth mtigation evidence; (4) his
speci al | y-appointed mtigation counsel had a conflict of interest;
(5) his death sentence violated Ring;® and (6) cunulative errors
denied hima fair trial.

An evidentiary hearing was convened to address Gims clains.
Following the hearing, the trial court issued an order denying

Gims nmotion to vacate. Gimnow brings this appeal.

EVIDENTIARY HEARING

Dr. James Larson, a licensed psychologist in the State of

' Brady v. Maryland, 373 U.S. 83 (1963).
*Strickland v. Washington, 466 U.S. 668 (1984).

Ring v. Arizona, 536 U.S. 584 (2002).
6



Florida, was called to testify (EHT 6). H's practice enconpassed
forensi c psychol ogy, which involved eval uating the psychol ogi cal
functioning of individuals (EHT 9); noreover, he eval uated i nmates
to assess their conpetency at the time of the conm ssion of their
crime (EHT 10). Dr. Larson first becane involved in Ginis case
when he was contacted by one of Gims attorneys, Mchael Rollo, in
March of 2000 (EHT 12). Larson admi ni stered psychol ogical tests to
Gimin April of 2000 (EHT 13). Larson also reviewed Ginis nental
health records (EHT 14). A review of these records indicated that
Gimsuffered fromIntermttent Explosive D sorder (IED) and an
Antisocial Personality Di sorder (EHT 14-15). Larson testified
that Gimhad previously sought psychiatric assistance because he
was having problenms with: his nmarriage, controlling his anger, and
al cohol abuse (EHT 18). Larson noted that according to Gims
nmedi cal history, he had been prescribed psychotropic drugs to
address his nental issues (EHT 19). Larson’s interview and
eval uation of Gri mreveal ed that he had been copi ng wi th depression
prior to the nurder (EHT 20). Gimhad also detail ed his personal
background to Dr. Larson (EHT 21). During Larson’s interview wth
Gim Gimrevealed that he had had virtually no contact with his
bi ol ogi cal father after his parents divorced when he was el even
(EHT 21). Gim also reported that his biological father was an
al coholic (EHT 21), and had rejected Ginis attenpts to form a

rel ati onship (EHT 22).



Dr. Larson testified that Gim was aware that Larson’s
responsibility was to assist with the presentation of nmitigation
evidence (EHT 23). Giminformed Dr. Larson that he did not want
any mental mtigation evidence brought forth if the jury returned
a verdict of guilty (EHT 24). According to Dr. Larson, Ginis
rational e was that he had previously been incarcerated and based on
his prior experiences, Gimhad no desire to spend the rest of his
l[ife in jail (EHT 24). Dr. Larson believed that there was likely
nore information that could have been gl eaned from Gi mregardi ng
his chil dhood history; but, Gimwas unwilling to el aborate any
further than was necessary (EHT. 24,40). Larson adm nistered the
WAIS-11l to Gim he achieved a score of 109 (EHT 25). Duri ng
the course of Dr. Larson’s interview, Gim suggested he had been
having trouble with his marriage; and that, according to Gim the
nmur der of Canpbell occurred rather suddenly(EHT 28). Dr. Larson
acknowl edged that external stressors, such as marital discord,
coul d exacerbate the synptons of |IED (EHT 29). Larson expl ai ned
that 1ED is not a psychotic disorder, and that Gi mwas cogni zant
of the wongfulness of his conduct (EHT 32-33). In Larson’s
conversations with Gims counsel, there was sone di scussi on of the
viability of raising certain defenses; but, these defenses were
ultimately rejected because the only defense that Gimwanted to
propound was one that woul d have totally excul pated him (EHT 33).

On cross-exam nation, Dr. Larson conceded that while | ED was



a nental inpairment, it does not inplicate psychosis (EHT 39).
Dr. Larson al so provided that Gi mwas adamant that he di d not want
any mental mtigation evidence presented; specifically, he did not
want any evidence presented relating to an insanity defense, his
hi story of taking of Prozac, nor his nental health (EHT 41). Gim
only wanted to pursue a defense that focused on being found not
guilty for the nurder of Cynthia Canpbell (EHT 41). Dr. Larson
al so believed Gimhad been accurately diagnosed with Anti - Soci al
Personal ity Disorder (EHT 41).

Dr. Joseph Lipman, a certified neuropharnmacol ogi st was cal |l ed
to testify. He explained that a neuropharmacol ogist was an
i ndi vi dual who, anong ot her things, devel ops drugs to treat nental
di sorders, and studies the psychol ogical effects of abused drugs
(EHT 49). Dr. Lipman also examned Gim (EHT 58). Gimdetailed
to Dr. Lipman his sonewhat itinerant chil dhood (which was due to
the fact that Gims father was in the mlitary) (EHT 59). Gim
told Dr. Lipman that his biological father was physically abusive
and had problens with alcohol abuse (EHT 59). Li pman al so
testified regarding Gims extensive history of substance abuse,
and observed that Gi mbegan using marijuana on a regul ar basis at
a very young age; noreover, Gimtold Li pman that his problens with
substance abuse becane progressively worse as he got older (EHT
60). Lipman observed that although Gimenlisted in the Navy, he

continued to struggle wth substance abuse issues including



excessive consunption of: marijuana, alcohol, and LSD (EHT 61).

Ginms problens led to him eventually being discharged from the
Navy in 1982 (EHT 61). Dr. Lipman provided that in 1982, Gimwas
charged with a series of crines and was sentenced to eight years in
prison (EHT 62). Lipnman also noted that G i mwas again inprisoned
in 1990 following his attenpt to steal tires froma garage in Texas
(EHT 63). Gim served two and a half years for his subsequent
crime (EHT 63). Dr. Lipman also testified about Ginmis troubled
marriage, including the fact that, Gimwas arrested in 1997 on
Christmas Eve for physically abusing his wife (EHT 64). According
to Dr. Lipman, after the Christmas Eve incident, Gim sought
treatnent for his nental issues (EHT 64). Gim was prescribed
Depakot e and Prozac (EHT 64). Lipman testified that G i mconsuned
| arge quantities of alcohol on a daily basis (EHT 65), and had
accordingly developed a significant tolerance (EHT 69). Li pman
further testified  regarding the effects of prol onged al cohol abuse,
including the fact that it inpairs the functioning of the brain
(EHT 71). Moreover, Dr. Lipman believed Gims al cohol abuse nade
him nmore vulnerable to acting inpulsively (EHT 73). Dr. Lipnman
noted Gim was taking psychotropic nedication for his enotiona
problenms; Gim had also run out of noney at the tine of the
of fense, and had been unable to afford to renew his prescription
(EHT 76). Dr. Lipman believed that because of Ginis al cohol and

drug usage, he had not intentionally killed Cynthia Canpbell; and,

10



Dr. Lipman provided, the murder likely occurred sonmewhat
i mpul sively (EHT 81). Li pman further noted that nost of Ginis
prior crimnal offenses involved alcohol and were inpulsive in
nature (EHT 82). Lipman al so observed that Ginis conduct
foll owi ng the murder of Canpbell evidenced that he was renorseful
for what he had done (EHT 83).

On cross-examnation Dr. Liprman explained that imediately
after the crime Gimdrove around circuitously until he reached
&l ahoma (EHT 84). Li pman testified that Gins trek occurred
after he had dunped Canpbell’s body over a pier in Pensacola (EHT
85). Liprman stated that neuropsychological tests were not
adm nistered to Gim (EHT 87), and conceded that such tests are
i nstructive in determ ni ng whet her an i ndi vi dual suffers frombrain
damage (EHT 88). Li pman conceded there was no indication that
Gim was intoxicated, when police first encountered himin the
early nmorning hours prior to the nmurder(EHT 89). Lipman al so noted
that because Gim was an al coholic, he mght been particularly
adroit at hiding fromlaw enforcenent any indications that he had
I mbi bed al cohol in the hours preceding the nurder (EHT 90-91).

John Mol chan, an assistant state attorney who prosecuted the
Gimcase was called to testify. Ml chan was asked if he was aware
of problenms Dr. Mchael Berkland, a State witness at Ginis trial,
had previously encountered regarding his Mssouri nedical |icense

(EHT 99). Mol chan stated that he likely had discussed Dr.
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Berkl and’ s i ssues (EHT 100). Mbl chan di sagreed with any suggesti on
that Berkland s testinony about whether Canpbell was sexually
battered was dispositive in Gins first degree murder conviction
(EHT 100). Mol chan noted that Gims jury had al so considered
whet her the nurder was preneditated, and given the manner in which
the nmurder was effectuated, Mol chan believed premneditated nurder
had al so been established (EHT 101). Mol chan coul d not specifically
recall providing Ginis defense |awers with discovery related to
Dr. Berkland' s issues in Mssouri; however Mlchan noted that
Gims original attorney, a pubic defender naned Antonia Stitt, was
fully aware Berkl and had been disciplined by Mssouri authorities
— as she had asked Berkland several questions about it during a
deposition (EHT 102-3). Mol chan provided that he was not entirely
sure of the status of Berkland' s M ssouri nedical |icense at the
time Berkland testified at Grinis trial (EHT 105). Mol chan al so
refuted the suggestion that the appointnment by Judge Bell of
“public interest” mtigation counsel, Spiro Kypreos, was i nproper;
even though Kypreos had previously represented Tracy Coffey — an
i nmat e who sought to testify against Gim (EHT 112-13). Ml chan
conceded that in hindsight he probably should have disclosed to
Judge Bell that a conflict existed (EHT 114-5).

On cross-exam nation, Ml chan noted that Ginis defense team
was also aware of Dr. Berkland' s nedical |icense problens in

M ssouri (EHT 120). Further, Ml chan agreed that the substance of
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Berkland’s testinmony sinply involved describing a |l aceration that
was di scovered inside of Canpbell’s vagina (EHT 121).

On redirect examnation, Mlchan stated that he did not
bel i eve Coffey was a credible witness and therefore did not call
himto testify (EHT 123). Mol chan also conceded that Ginis co-
counsels, Richard H Il and Mchael Rollo, did not depose Dr.
Ber kl and; however, Ml chan did observe that they should have been
aware of Berkland s deposition testinony (EHT 124).

Ronal d Swanson was next called to testify. Swanson, prior to
bei ng appointed to the bench, was fornmerly an assistant state
attorney assigned to the Gimcase. Swanson testified that he was
aware Dr. Berkland had lost his nedical license in Mssouri but
also noted that this information was brought out during a
deposition of Berkland that occurred nonths prior Gims trial;
therefore Gims counsel at the tinme of the deposition, Antonia
Stitt, was also cognizant of Berkland s problens (EHT 128-9).
Swanson testified that he had only a vague recollection of Dr.
Berkland’ s i ssues in M ssouri (EHT 135). Swanson al so agreed t hat
Ginms defense had not been not provided with every parcel of
information within the prosecution’s possession relating to the
fact that Berkland did not possess his Mssouri nedical |icense
(EHT 136).

On cross-exam nation, Swanson noted t hat when Dr. Berkl and was

deposed by Gimis original attorney, public defender Antonia Stitt,
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he (Berkland) had been asked several questions pertaining to his
M ssouri nedical |license (EHT 137). Moreover, Swanson noted that
Dr. Berkland’ s license issues were first brought forth by the
Public Defender’'s O fice, and not by the State Attorney’s Ofice
(EHT 138). Swanson further observed that when the Public
Defender’s O fice withdrew from representing Gim because of a
conflict of interest, normal procedures should have called for the
Public Defender’s Ofice to transfer the entire Gimcase file to
his new representatives (EHT 140).

On redirect exam nation, Swanson conceded that he was not
entirely sure if the Public Defender’s Ofice had transferred all
of theinformationinits fileto Gims subsequent representatives
— Richard H Il and Mchael Rollo (EHT 140).

Richard H Il was called to testify. Hi Il provided that he was
first appointed to the Gimcase in Decenber of 1999, and shortly
thereafter, he asked Rollo to serve as his co-counsel (EHT 146-7).
Hi Il stated that he had read the depositions taken by the Public
Defender’'s Ofice (EHT 153-4). HIll stated he had sone
conversations with the Public Defender’'s Ofice regarding Gimnis
case file (EHT 157-8). During Gimis trial, H Il served as first
chair, and Rollo was responsible for handling the penalty phase
(EHT 161-2). Hill recalled that Gimdid not want to present any
mtigation evidence, and did not want to pursue a defense prem sed

on involuntary intoxication (EHT 166). According to Hll, Gim
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wanted either to be found not guilty, or he wanted the death
penalty (EHT 167, 173). Though Gimdid not want any nitigation
evi dence presented, Hill did not interpret this to nmean he (H )
was totally absol ved of his responsibility to investigate potenti al
mtigating evidence (EHT 168). HIll testified that Gim was
adamant about not wanting to pursue nmitigation and signed waivers
prepared by H Il and Rollo to that effect (EHT 171). Hill observed
that G i mwas know edgeabl e about the crimnal justice system and
realized the prospects he faced, and yet still did not want to
pursue a defense that woul d have constituted an adm ssion of guilt
(EHT 175). HIll testified that he was aware: (1) Dr. Larson
believed Gimhad brain damage; (2) Gimhad a history of al cohol
abuse; and (3) that Gimhad been abused as a child (EHT 176-7).

Hll said that his strategy at trial was to establish reasonable
doubt, a strategy that was first broached by Gim (EHT 178). Hil

stated that voluntary intoxication was not presented as a defense
during the guilt phase, nor as mtigation evidence during the
penalty phase per Ginis instructions as to how he wanted to
proceed (EHT 179). Hi Il noted that voluntary intoxication defenses
were rarely successful; and noreover, Giminsisted he did not want
to concede his guilt — as would be required if he presented an
insanity defense (EHT 179-80). Hill testified that he did not
present any evidence to support a statutory nental mtigator (EHT

184). Hill was aware that he would have a difficult tinme defending
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Gim particularly because Judge Bell would not allow H Il to
propound a defense theory that an unrelated third party was
responsi ble for the death of Cynthia Canpbell (EHT 185). Hill
testified that he would have chall enged Dr. Berkland s testinony
nore strenuously if he were aware it coul d have been i npeached (EHT
186) . H 1l conceded that the only testinony at Gims trial
related to the sexual battery aggravator found by the trial court
derived from the testinmony of Dr. Berkland (EHT 186). Hill
admtted that he was sonmewhat aware of the fact that Dr. Berkland
had professional issues in Mssouri, but, H Il asserted that he was
unawar e that Berkland did not have his Mssouri |icense; and had
the full scope of this information been nade available, Hill
testified that he certainly woul d have used it to inpeach Berkl and
(EHT 187, 193). Hill did not believe the State had established
Campbel | s murder had been preneditated; he further agreed that if
the all egation that Canpbell was sexually battered coul d have been
chall enged — the related felony nurder charge against Gimcould
have been called into question (EHT 187). Hill also noted that the
def ense gave no real thought to recusing Judge Bell fromthe case
even though Judge Bell had previously represented Henry Conpany
Hones — the entity Gim sought to inplicate in the nurder of
Campbel | (EHT 194). Hill did not believe that Judge Bell’'s prior
representation of Henry Conpany Honmes woul d inpact his ability to

rule fairly in Gims trial (EHT 195). Hill reiterated that it was
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G imwho asked that no | esser included of fenses be pursued in |lieu
of the first degree nmurder charge (EHT 197). Hill provided that
the reason he placed Gims refusal to propound mtigation
affirmatively on the record was because H Il was aware that, in
post - convi ction proceedi ngs, he woul d certainly be questi oned about
his trial strategy (EHT 198-9). Hill deni ed bei ng provi ded copi es
of various docunents in the possession of the State Attorney’s
Ofice related to the fact that Dr. Berkland did not have his
M ssouri nedical license at the tinme he testified at Gims trial
(EHT 204). Hill stated that the Public Defender’s O fice had never
provi ded himwi th any i nformati on that woul d have hel ped to i npeach
Dr. Berkland (EHT 204). Hill testified that he did not attenpt to
chal | enge the adm ssion of bl ood evidence incul pating Gimand did
not call any wi tnesses(EHT 207-8); nor did the defense present any
evi dence (EHT 209). Wen asked why Hill did not chall enge, anong
other things, the validity of a video purporting to be Gimin a
store proximate to the pier where Canpbell’s body was found, Hil

stated that the individual in the video was unquestionably Gi mand
therefore did not feel the need to contest the video recording (EHT
209 -11). HIll testified that he filed notions to suppress
evi dence found at the crinme scene and certain statements that Gim
made to |law enforcenent (EHT 214). Additionally, Hill filed
notions to waive presenting mtigation evidence (EHT 214-5). Hill

further provi ded that he was not entirely responsible for the

17



presentation of mtigation evidence (EHT 218).

On cross-examnation, H Il was asked about the public
defender’s questioning of Dr. Berkland during an earlier
deposition; wherein the public defender had asked Berkl and sever al
questi ons about hi s performance of autopsies — which had conme under
scrutiny while he was practicing in Mssouri (EHT 221). Hill
acknowl edged that he was aware of Dr. Berkland's issues in
M ssouri; however the only defense theory that Gim wanted to
pursue was that he had not commtted the nurder (EHT 221). Hill
testified that there was evi dence supportive of preneditated nurder
due to the fact, anong other reasons, Canpbell had suffered
mul ti pl e wounds, and that nore than one weapon had been used to
effectuate her nmurder (EHT 222 -3). Hill felt that Dr. Berkland' s
testi nony regardi ng whet her Canpbel | had been sexual |y battered was
not seriously in question, noting that Canpbell’s injuries were
readily obvious (EHT 223). Hill testified that he had secured an
expert to scrutinize the State’s DNA evidence, and the expert
determ ned that there was no basis for challenging the results (EHT
224). H Il acknow edged that Canpbell’s DNA was found in Gims
home; and Ginms fingerprint was also found in Canpbell’s bl ood
(EHT 224). Moreover, H Il agreed that evidence had been presented
at trial indicating that Canpbell’s body had been w apped in a bed
sheet that had belonged to Gimand his ex-wife (EHT 225). Hill

agreed that there was a great deal of evidence that had been
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present ed agai nst Gi m (EHT 225). H Il stated that at notine did
Gimassert he wanted to change course regarding his defense (EHT
225) . Hi Il becane Grinis counsel follow ng the withdrawal of the
public defender’s office — due to a conflict of interest — and
acknowl edged he had received the public defender’'s file, which
i ncluded depositions and police reports (EHT 228). Upon bei ng
transferred the Gimmtter, H Il discussed the case with Gimns
former attorney, public defender Antonia Stitt; and apparently,
G imhad expressed to Stitt (just as he would to Hi Il and Roll o),
that he only wanted to pursue a defense strategy that would not
require himto incul pate hinself; nor did Gimwant any mtigation
evi dence presented if he was found guilty (EHT 228-9).

On redirect exam nation, H Il acknow edged he did not attenpt
to challenge the state’'s assertion that the nurder was
prenedi tated; instead, the defense sought to argue that G im was
not responsible for the nurder (EHT 230). Hill believed that Gim
was knowl edgeabl e about the defense he wanted to present, and that
Gimhad the right to pursue the defense of his choosing provided
he was aware of the consequences of his decisions (EHT 231). Hill
testified that he felt it was possible that Gim could have been
found guilty of second degree nurder (EHT 232).

Julie Edwards, an assistant state attorney, testified(EHT2
241). Her office was responsible for prosecuting Gim but Edwards

di d not have direct involvenent in the case (EHT 242). Edwards was
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asked about a letter an inmate had witten that apparently was
received by the State Attorney’s Ofice relating to the Gimcase
(EHT 243). Edwards could not recall ever seeing the letter but
stated that the state attorney’s office surely woul d have di scl osed
the letter to Ginis defense team (EHT 244).

Thereafter Spiro Kypreos testified. Kypreos was an attorney
appoi nted by Judge Bell to represent the “public interest” in the
Gim case (EHT2 9). Kypreos stated that his job was to raise
potentially mtigating evidence on Ginis behal f, although Gimdid
not personally wi sh to challenge his death sentence and refused to
cooperate with Kypreos (EHT2 9-10). Kypreos believed that it was
his duty to bring forth all possible mtigation evidence that could
be used to spare Gims life (EHT2 11). Kypreos testified that
Gims penalty phase counsel, Mchael Rollo, believed that he
(Roll o) was required to abide by the wishes of his client, Gim
and therefore did not bring forth mtigation evidence; in turn,
the presentation of nmitigation becanme Kypreos’ responsibility (EHT2
12). Kypreos stated that he did not recall presenting his findings
to a penalty phase jury (EHT2 15). Kypreos did not believe he
enjoyed a traditional attorney/client relationship with Gim but
did believe that he was still responsible for representing Gim
interests — specifically related to gathering mtigation (EHT2 16).
Kypreos believed that because he had represented Gims mtigation

interest at the behest of Judge Bell, he did not think that his
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limted role in the Gim matter would expose him to a post-
conviction claimfor ineffective assistance of counsel (EHT2 17).
And al though Kypreos did not believe he enjoyed a traditional
attorney/client relationship with Gim he attenpted to represent
Gimas if he were Kypreos’ own client (EHT2 18, 32). Kypr eos
provi ded that he attenpted to bring forth as nuch i nformati on as he
could regarding Gims nental state at the tinme of the crine, even
t hough he was not given a trenendous anount of tine to pursue
mtigation evidence (he believed that he was gi ven approximately a
week) (EHT2 19). Kypreos did not consider hinself to be a
mtigation specialist (EHT2 21). Kypreos stated that he secured
i nformati on about Gim from anong ot her sources, a psychol ogi st
report given to himby Rollo (EHT2 23, 26). Kypreos did not do any
i ndependent investigation regarding Gims background (EHT2 27).
Because Kypreos was given a relatively short anount of tine to
secure mtigation, he was unable to present as much evi dence as he
woul d have been able to do had he been representing Gimfromthe
out set (EHT2 28). Kypreos did not believe his investigation of
Gims background for mtigation purposes would have satisfied
Sixth Amendnment standards had he been Ginis counsel wunder
traditional circunstances (EHT2 28). Kypreos was al so asked about
his former representation of Tracy Coffey, an inmate not call ed at
Gims trial, but who was apparently willing to testify that Gim

had made incul patory remarks about killing Canpbell (EHT2 35).
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Kypreos was asked whet her he believed he had a conflict of interest
gi ven that he served as “public interest” counsel to Gim but had
previously represented Coffey(EHT2 37). Kypreos stated that in
hi ndsi ght, based on appearances, he probably woul d have di scl osed
that he had represented Coffey in another matter; however, Kypreos
did not believe that the appearance of a conflict automatically
requi red disqualification (EHT2 37). Kypreos testified that he
did not contact Ginms famly nenbers, though had he been
representing Gimin atraditional capital proceedi ng he woul d have
(EHT2 38). Kypreos stated that he had been placed in a very
difficult position given the tinme constraints that he was working
under, his | ack of resources, and that he would not be permtted to
conduct a full borne investigation (EHT2 39-41).

On cross-exam nation, Kypreos acknow edged that it difficult
to garner mitigation evidence given that Gi mwas not cooperative
(EHT2 42). 1In fact, Gimrefused to talk with Kypreos; and Ginis
penal ty phase counsel, M chael Rollo, objected when Kypreos sought
to present mitigation evidence (EHT2 43). Finally, Kypreos did not
believe that his prior representation of Tracy Coffey had affected
Kypreos’ presentation of mtigation evidence on Ginis behal f (EHT2
43).

On redirect exam nation, Kypreos testified that he firnmy
believed that if he was allowed to fully explore Gims background

for potentially mtigating evidence, Gimhad a chance to avoid a
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deat h sentence (EHT2 45).

M chael Rollo was called to testify. Rollo provided that he
was appointed to represent Gim (EHT2 54). Rollo believed that he
was appoi nted subsequent to the appointnent of Ginis guilt phase
counsel, Richard H Il (EHT2 54). Rollo stated he had previously
tried a capital case with Hill (EHT2 54).°

Rollo testified that H Il was responsible for alnbst the
entirety of the guilt phase portion of the proceedings (EHT3 9).
H Il and Rollo did not seek to hire a investigator, at the behest
of &Gim who had advised his attorneys that he did not want to
pursue mtigation evidence (EHT3 9). Roll o noted that Gim had
previ ously been incarcerated in both Florida and Texas, and Rollo
believed Ginms decision regarding his refusal to present
mtigation was based upon Gims famliarity wth the crimnal
justice system (EHT3 9). Rollo stated that he attenpted to
di ssuade Gimfromrefusing to put forth mtigation evidence, but
Gi mrenai ned adanmant (EHT3 11). Rollo testified that he was aware
Gimwas taking nedicine at the tine of the crinme, which had been
prescribed to address his IED (EHT3 12). Roll o acknow edged t hat
Gims drug use at the time of the crime was discussed as a

possi bl e defense (EHT3 13). However, Rollo also noted that an

*Following a dispute related to whether Rollo had disclosed
the entirety of his records to the Ginmis post-conviction
counsel, the proceedi ngs were recessed until Rollo provided the
full scope of his records.
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i ntoxication defense would likely be difficult to pursue because
t he evi dence seened to indicate that G imwas aware of what he was
doi ng as the nurder took place (EHT3 14-15). Rollo testified that,
notwi t hstanding the fact Gimdid not want to present nmitigation
evi dence, based on precedent established by Koon v. Dugger, he
(Roll o) was required to identify for the trial court the evidence
that he would have presented had a penalty phase hearing been
conducted (EHT3 18-19). Rollo stated that he had contacted some of
Gims famly nmenbers (EHT3 20). Rollo explained that one of the
reasons he may not have pursued evidence pertaining to Gims
behavi or while he had previously been incarcerated in Florida and
Texas was because Gim did not want to present any mtigation
evi dence that woul d have gone towards | essening the |ikelihood of
a death sentence (EHT3 21-22). Rollo further asserted that he did
not waive a jury reconmrendati on because the sentencing judge was
still required to nmake an independent review of the underlying
evi dence (EHT3 27); noreover, because Gim actually wanted the
death penalty if found guilty, Rollo believed that it would not
have been prudent to allow the judge to be the sol e determ ner of
Ginms fate without input fromthe jury (EHT3 28).

Rol | o was cross-exanmined. He testified that his role in the
Gimcase was to serve as mitigation counsel during the penalty
phase hearing (EHT3 30). Rollo noted that G imhad been exam ned

by Dr. Larson, who found that Gim had a spate of personality
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di sorders; as such, presenting evidence of these disorders during
the penalty phase would potentially have had a negative inpact on
any mtigation because his disorders could al so have been used to
establish that Gim could not control hinself (EHT3 31). Rol I o
testified that he questioned Gim several tinmes as to whether he
wi shed to change his mnd regarding mtigation; Ginis answer never
wavered (EHT3 32). Rollo insisted that he continued to i nvestigate
mtigation evidence despite the fact Gimhad affirmatively deci ded
that he did not want mtigation presented (EHT3 33). Rol | o
testified that G imdid not want any | esser included of fenses to be
explored, nor any defenses related to either his dimnished
capacity or voluntary intoxication (EHT3 35). Mreover, Gimdid
not want any evi dence presented suggesting he was unaware of what
he was doing at the time of the crime (EHT3 35). Rollo stated that
Gim wanted to argue as a defense that another individual had
committed the crinme; a defense which Rollo believed woul d be very
difficult given that the evidence against Gimwas — in Rollo’s
estimation — “overwhelm ng” (EHT3 36). Rollo testified that he
di d not have any di scussions with Spiro Kypreos, who was appoi nted
by the court to explore potentially mtigating evidence, because
Rol 1l o did not want to discuss privileged conversations that he had
had with Gim(EHT3 38). Rol | o noted that at the Spencer heari ng,
Kypreos provided the court with information related to Gins

famly background and his psychological history; Gim was
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di spl eased that such information was disclosed at all (EHT3 38).
Roll o believed that the anmpunt of physical evidence inplicating
Gimin the death of Canpbell was “overwhelnmng,” and while Hill
and Rollo followed Gins wishes regarding trial strategy (i.e.,
soneone el se was responsible for the crine) — Rollo did not feel
that this strategy would be successful (EHT3 38-9). Roll o' s
preferred tact woul d have been a scenario wherein Gi mwuld have
confessed and thereafter an extensive anount of mtigation
evidence would have been brought forth; instead, because Gim
insisted on going to trial, H Il and Rollo were left to argue, in
Rollo's estimation, an “absurd” defense that sonmeone else was
responsi ble for the nurder (EHT3 39). Rollo observed that Gi mwas
so adamant that he did not want any mtigation evidence presented,
that, during the penalty phase Gim instructed Rollo not to
chal | enge argunents brought forth by the State (EHT3 40).

On redirect exam nation, Rollo acknow edged that Dr. Larson
had di agnosed Gimwi th anti-social personality disorder, whichis
considered a mtigator under Florida |law (EHT3 40-41). Rol | o
observed that Gimdid not want any reports that had been prepared
by Dr. Larson to be presented during the penalty phase (EHT3 43-
44) .

SUMMARY OF ARGUMENT

_ _Gim contends that he has been denied a panoply of

constitutional rights. However, the record in this case establishes
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that Gins assertions of constitutional error are msplaced.
First, Gimasserts that the State wi thheld negative information
regarding the credentials of a nedical exam ner who testified at
his trial. H's contention is untrue, as the record in this case
evi dences that the State never withheld from Gims attorneys the
fact that the nedical exam ner in question had |ost his license in
anot her state; consequently no Brady viol ation obt ains.
Secondarily, Gim argues that he was denied effective
assi stance of counsel at trial. However, nost of the “probl ens”
Gimconplains of were created by his desire not to put forth any
mtigation evidence. As such, Ginms attorneys were slightly
hamst rung t hr oughout the proceedi ngs — i ncl udi ng t he penal ty phase;
neverthel ess the record denonstrates that Ginis attorneys’ actions
were consistent with the dictates of Strickland v. Washington.
Third, Gim suggests that his specially appointed penalty
phase counsel failed to properly investigate potential mtigation
and therefore such representati on cannot w thstand constitutional
scrutiny. However, the difficulties that the specially appointed
counsel encountered in attenpting to gather mtigation evidence
wer e brought about by Gims unwillingness to cooperate or provide
assistance. Gim should not be able to now conplain about the
failings of an attorney whose sol e purpose was to better informthe
trial, and subsequent reviewi ng courts, what, if any, mtigation

evi dence exi st ed.
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Lastly, Gimconplains that his specially appointed mtigation
counsel had a conflict of interest that conprom sed his ability to
adequately represent Gim Apparently, Ginis specially-appointed
mtigation counsel had previously represented an indivi dual who was
seeking to testify against Gim This individual was never called
to testify; nevertheless Gimnow states that the all eged conflict
of interest shoul d have been disclosed to the trial court. As wll
be shown, it was unnecessary for the conflict to have been
di scl osed because there is no suggestion that the specially-
appointed mtigation counsel was conpelled to sinultaneously
represent both Gim and, an individual whose interests were
fundanentally at odds with Gims. Therefore no conflict existed.

STANDARD OF REVIEW

This matter conmes before this Court following the trial
court’s denial of Gins post-conviction clains; accordingly
deference is owed to the trial court’s findings of fact. See walls
v. State, 926 So. 2d 1156, 1165(Fla. 2006). Simlarly, it is well-
understood that, provided “‘the trial court’s findings are
supported by conpetent substantial evidence, this Court will not
substitute its judgnment for that of the trial court on questions of
fact, likewise of the credibility of the witnesses as well as the
wei ght to given the evidence by the trial court.’”” Id. (quoting
Blanco v. State, 702 So. 2d 1250, 1252 (Fla. 1997)) (internal

quotation marks omtted).
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ARGUMENT

I. GRIM WAS NOT DENIED HIS CONSTITUTIONAL RIGHTS AS
UNDERSTOOD BY THE FIFTH, SIXTH, EIGHTH, AND/OR
FOURTEENTH AMENDMENTS BECAUSE THE STATE NEVER WITHHELD
EXCULPATORY EVIDENCE AND GRIM WAS NEVER DENIED
EFFECTIVE ASSISTANCE OF COUNSEL

Gim argues that he has been denied a panoply of
constitutional rights because he was not granted access to
i nformation during discovery which m ght have enabl ed himto have
nor e aggressi vely i npeach the credentials of a nedi cal exam ner who
testified at Gims trial. Specifically, Dr. Mchael Berkland was
called at Gims trial to testify regarding antenortem vagi nal
injuries suffered by Canpbell. Berkland's testified based on a
series of autopsy photographs. These phot ographs outlined the
brutal injuries that Canpbell endured, and in particular, severe
brui ses to Canpbell’s vaginal area. Berkland testified that it
appeared from the autopsy photographs that Canpbell had been
sexual |y battered before she had been nmurdered. Berkl and opi ned
that, based on his evaluation of the photographs, sone type of
blunt instrument had been forcefully inserted into Canpbell’s
vagi na.

In its order sentencing Gimto death, Judge Bell identified
the fact that Canpbell had been sexually battered as an aggravating
sentencing factor; and in turn, the finding that Canpbell was
sexual |y battered was prem sed al nost excl usively on the testinony

of Dr. Berkland. Gimnow argues that Dr. Berkland' s credentials
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as a nedical expert should be seriously called into question
because at the tinme he testified at Gims trial, he had lost his
i cense to practice nedicine in Mssouri due to a series of errors
he comm tted while perform ng autopsies.

Gim suggests that Berkland s testinony at his trial had a
di spositive effect on his sentence. Gimfurther argues that if
his attorneys had been privy to information regarding the fact
Berkl and had lost his nedical license in Mssouri -- ostensibly
because he had perfornmed faulty autopsies -- Gimcould have nore
vi gorously sought to i npeach Berkland' s testinony and credibility.
He argues that information regardi ng Berkl and s background was not
made available to his attorneys during discovery even though the
State had this information at its disposal. As such, Gimbelieves
the State has contravened the basic tenets of Brady v. Maryland
373 U.S. 83 (1963), because evidence that woul d have gone towards
strongly inpeaching the underlying basis of Berkland s expertise

was not provided to the defense.®

Gims Brady claim which is prenised on the fact that he
was not made fully aware that Berkland | acked his M ssour
medi cal |icense, while novel, is not entirely unprecedented.
Cf. generally Syvertson v. North Dakota, 699 N.W2d 128 (N.D.
2005) (dism ssing Brady cl ai mwhich was prem sed on Syvertson’s
contention that the prosecution had failed to disclose the fact
that the physician who had exam ned Syvertson had hinsel f been
disciplined in two States for professional m sconduct; North
Dakota Suprene Court determ ned that no Brady violation occurred
because there had been no determi nation that the prosecution was
I n possession of the alleged Brady material).
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The State respectfully disagrees with Gims all eged ground of
error. His contention gives the false inpression that the State
attenpted to obscure damagi ng evidence that was harnful to the
credibility of an inportant w tness. To the contrary however,
evi dence of the fact that Dr. Berkland | acked his M ssouri nedica
license was wel | -established, and was known (or should have been
known) by all of his attorneys.

The State may be found liable for a Brady violation under
those circunstances where: (1) it was in possession of evidence
that was favorable to G im and the evidence was either excul patory
or inpeachable in nature; (2) either intentionally, or through
i nadvertence, the now chall enged evidence was not disclosed; and
(3) prejudice resulted fromthe State’s failure to disclose the
evi dence in question. See Davis v. State, 928 So. 2d 1089, 1113
(Fla. 2005) (citations omtted). This Court has observed that
consistent with Brady, prejudice exists where the evidence in
guestion was “material,” in that there is a strong |ikelihood that
had the suppressed “‘evidence been disclosed to the defense, the
result of the proceedi ng woul d have been different.’”” 1d. (quoting
Strickler v. Greene, 527 U.S. 263, 280 (1999)); see also Kyles v.
whitley, 514 U.S. 419, 435 (1995)(recogni zing that a determ nation
as to whether alleged Brady evidence is material, requires
reviewi ng courts to assess whether “the favorable evidence could

reasonably be taken to put the whole case in such a light as to
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underm ne confidence in the verdict”).

This Court’s review of Brady clains is consistent with the
standard applied when review ng ineffective assistance of counsel
clainms generally; deference is owed “to the trial court’s findings
of fact but [this Court will] independently determ ne whether the
facts are sufficient to establish the elenents of each claim”
Lamarca v. State, 931 So. 2d 838, 852 (Fla. 2006).

As noted, Gims primary contention is that his attorneys were
not nmade fully aware of Berkland s prior nedical |icense problens,
which stemmed from the fact Berkland had inproperly perforned a
nunber of autopsies while practicing in Mssouri. During the post-
conviction evidentiary hearing, Gim produced several docunents,
i ncludi ng, anong other materials, internal nenoranda, |letters, and
newspaper reports all related to Berkland' s lack of a Mssouri
license. The foregoing docunents were in the possession of the
State Attorney’s O fice which had prosecuted Gim but apparently
were not fully disclosed to Ginis attorneys prior to his trial.
G immintains that the failure to produce these specific docunents
during discovery hanpered Ginis ability to inpeach Berkland s
fi ndi ngs.

The State believes Gim overstates the inpact of Berkland s
testi nony on t he proceedi ngs, and concom tantly, de-enphasizes his
own awar eness of Berkland' s problens in Mssouri. Simlarly, Gim

seens to be arguing that but for the testinony of Berkland, there
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was a significant likelihood that Gim would not have been
convicted of first-degree nurder — as there would have been no
sexual battery aggravator. |In order to reach this conclusion Gim
over | ooks nmuch of the evidence found in the record; and, he fails
to fully explain that the alleged Brady material related to
Berkland’s problenms in Mssouri was actually known to Gims
attorneys prior to the comencenent of his trial.

Gimwas originally represented by Antoinette Stitt, a public
defender. Stitt eventually withdrew as Ginis attorney because a
potential witness at Gims trial had been represented by her
office. Prior to Stitt’s withdrawal as Ginis counsel however she
deposed Dr. Berkland, and probed himto sonme degree regarding his
previ ous problens in Mssouri. Specifically, Stitt asked Berkl and
a rather open-ended question regarding his problens in Mssouri
Ber kl and answered forthrightly; and he fully explained that he no
| onger had a M ssouri nedical |icense because he had erroneously
performed a series of autopsies:

Antoinette Stitt: Ckay. Well, let’s get a little bit
of unpleasantness out of the way to begin wth.

Apparently, there’s some problenms with you as a nedi cal
exam ner in another state?

* * %

Dr. Berkland: The i ncom ng nmedi cal exam ner and ne ran
into sone problens. He elected to termnate ne for
probably a variety of reasons . . . | was sort of causing
[the nedical exam ner] sonme enbarrassnent then in the
court system They had found seven teachi ng brai ns where
the autopsy report had a boilerplate error init, if you
woul d, that the brain had been serially sectioned.
[ Ber kl and continued with a rather invol ved descri ption of
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his probl ens]

The next thing | knew | was getting a notice saying
could no longer performforensic autopsies in the state
of M ssouri.

And so as it presently stands, they have revoked ny
| i cense, and that’s under appeal.

(PC-R 363-366).

As previously referenced, Stitt did not continue as Gims
counsel due to a conflict of interest. She was replaced by M chael
Hill. However, the record nmakes unm stakably clear that Ginis
trial and mtigation counsel were aware that Berkl and had received

a significant adm nistrative sanction while he worked as a nedi cal

examner in Mssouri: loss of the right to practice nedicine in
that state. Simlarly the record evidences that Berkland was
forthcom ng regarding his difficulties in Mssouri, and made it

quite clear to Stitt that he was not |icensed because of problens
of his own creation.

The State respectfully takes the position that the deposition
testi nony provided by Berkland indi cates that there was no attenpt
to obscure the facts regarding his problens in M ssouri. Moreover,
G imhas not established that the State Attorney Ofice’s conduct
inplicated Brady. As this Court has noted in a somewhat simlar
context, a defendant does not establish a Brady violation sinply

because di scoverable information, that was known to a defendant’s
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initial attorney (i.e., a public defender), was not fully discl osed
to any of the defendant’s subsequent attorneys. This is likely
because the origi nal and subsequent attorneys are presuned to have
coordinated with each other regarding substantive matters,
i ncludi ng those germane to putting forth a defense.

In Provenzano v. State, 616 So. 2d 428 (Fla. 1993), the
accused alleged in a 3.850 notion that the State had viol ated the
tenets of Brady because it allegedly failed to disclose: certain
psychiatric reports, jail records, and notes from one of the
State’s expert w tnesses. Id. at 430. This Court conmented that a
defendant fails to establish a Brady viol ati on when the i nformation
at issue was equally obtainable by both sides through reasonably
diligent effort. 1d. Notably, this Court found that the alleged
Brady material could have been gat hered by nmeans ot her than via the
State; for exanple, shortly after commtting his crineg,
Provenzano’'s first attorney (who was |ater replaced) had been
granted a notion which had sought that various nedical records —
i ncluding the rel evant psychiatric report — be sealed to everyone
but Provenzano, his attorney, and any court-appointed nedical
expert. This Court found that even though Provenzano was | ater
represented by another |awyer, based on his original attorney’s
prior notion, the psychiatric report Provenzano sought was not
unavail able to his new | awyer. Consequently, Provenzano’s Brady

clai m was denied since his original attorney clearly knew of the
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psychiatric report, and therefore his subsequent attorney was
charged with being aware of it as well.

In the instant case, Gim argues that he should have been
provided with nore information related to Berkland s problens in
M ssouri. However, the record certainly establishes that Gims
initial attorney, Antoinette Stitt, was aware of Berkland s
medi cal |icense issues, as evidenced by her deposition questioning
of Berkland wherein she propounded questions related to his
M ssouri credentials. See, e.g., James v. State, 453 So. 2d 786,
790 (Fla. 1984) (noting that there is no Brady violation where the
evi dence sought was equally accessible to both parties). The
deposition took place on March 25, 1999, approximtely a year and

hal f before the commencenent of Gims trial. Moreover, during the

post-conviction evidentiary hearing, Richard HIl, Gims trial
counsel, acknow edged that he was cognizant of the fact that
Ber kl and had problens related to his nedical |icense. For exanple,

when asked whether Hi Il had read t he rel evant depositions which had
been taken by the public defender prior to HIl’s representation of
Gim H Il stated, “[y]es, | basically |ooked at what they had -
t he depositions they had taken. I read depositions, read what other
discovery was in the file” (EHT 153-4) (enphasis added).
Therefore, the State respectfully argues that Gim has not
raised an identifiable Brady claim as the allegedly suppressed

evidence was in the possession of Gims counsel. See, e.g.,
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United States v. Griggs, 713 F.2d 672, 674 (11th Cr. 1983) (“Were
defendants, prior to trial, had within their know edge the
i nformati on by which they coul d have ascertained the all eged Brady
material, there is no suppression by the Governnent.”).
Additionally, consistent with Brady and its progeny, this
Court nust also be m ndful that the burden is on Gimto establish
that had the jury been privy to the additional newspaper accounts,
i nternal menoranda, and court records regardi ng Berkl and’ s nedi cal
| icense, a reasonabl e probability existed that the result of Ginis
trial would have been different. See, e.g., Strickler, 527 U. S. at
291. A fair analysis of the record highlights that the evidence
inculpating Gimin the nmurder of Cynthia Canpbell was sinply
over whel m ng. At Gims trial, videotape evidence was produced
showing Gim at a store near the pier where Canpbell body was
eventual |y di scovered (eyew tnesses also testified to seeing Gim
at the pier), Gims fingerprint was discovered in Canpbell’s
bl ood, Canpbell’s body was di scovered w apped up i n a bed sheet and
a carpet belonging to Gim Canpbell’s glasses were |located in
Gims cooler, tape that was used to wap up Canpbell’s body was
torn from a roll belonging to Gim and blood evidence found
t hroughout Ginmis house contai ned Canpbell’s genetic narkers.
Further, Grinmis first degree nurder sentence was not tethered
exclusively to the fact that Canpbell had been sexual ly battered,

as his brief seens to suggest. The sentencing court enunerated

37



several aggravating factors, including the fact that Gim had
previously been convicted of a violent felony. Gims prior
violent felony conviction has not been disclainmed, nor in anyway
been challenged by Gim Thus, even if this Court were to
el i m nate the sexual battery aggravator that was found by the tri al
court, this Court has certainly upheld a death sentence prem sed
only on the prior violent felony aggravator. See, e.g., Rodgers v.
State, 2006 Fla. LEXIS 2542 at *32-33 (Fla. Oct. 26, 2006).°
Therefore, Gin s Brady claimshould be rejected.

II. GRIM WAS NOT DEPRIVED EFFECTIVE ASSISTANCE OF COUNSEL
DURING HIS TRIAL AS HE HAS MADE ABSOLUTELY NO SHOWING
THAT HIS COUNSEL FAILED TO INVESTIGATE AND/OR PRESENT
EXCULPATORY AND IMPEACHMENT EVIDENCE AND TESTIMONY, OR
FAILED TO ADEQUATELY PREPARE FOR AND CHALLENGE THE
EVIDENCE PRESENTED BY THE STATE

Gimfurther asserts that he was deni ed effective assi stance

Moreover, the testinony of Dr. Berkland was highly
circunscribed. He only testified regardi ng autopsy photos
show ng obvi ous tearing al ong Canpbell’s vagi nal area.
Berkland' s testified that a blunt object had been forcefully
i nserted and renoved from Canpbel | ’s vagina. This testinony was
hardly controversial as Gims attorneys conceded that the
phot ogr aphs evi denced the injuries. Had the State desired to have
a different nedical expert, other than Berkland, testify as to
Campbel | ’s injuries, the testinony woul d not have been any
different fromBerkland’ s, therefore no Brady violation should
obtain. See generally United States v. Garcia, 13 F.3d 1464,
1472 (11th Gr. 1994) (determ ning that non-disclosure of the
fact that government w tness was a suspect in an unrel ated nurder
case was not a Brady viol ation because, anbng ot her reasons, the
W t ness/ suspect’s testinony was not essential to attaining
conviction and because his testinony could have easily been
repl aced by another | aw enforcenent official); see also United
States v. Gale, 314 F.3d 1, 6, (D.C. Cr. 2003).
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of counsel because his trial counsel failed to vigorously chall enge
evi dence brought forth by the State. He maintains that his
| awyers’ conduct violated the tenets of Strickland v. Washington,
466 U. S. 668 (1984). Under Strickland, an individual claimngthat
he has been denied effective assistance of counsel nust first
“identify particular acts or om ssions of the | awer that are shown
to be outside the broad range of reasonably conpetent performnmance
under prevailing professional standards.” Maxwell v. Wainright,
490 So. 2d 927, 932 (Fla. 1986). Thereafter, the claimant nust
establish that his | awyer’s all egedly deficient representation “so
affected the proceeding that confidence in the outcone is
underm ned.” 1d. Upon review of an ineffective assistance of
counsel claim this Court presunes that counsel’s representation
conported with professional norms. See Strickland, 466 U.S. at
690. | neffective assistance of counsel clains are construed as
m xed questions of fact and |law wherein this Court independently
reviews “the trial court’s legal conclusions, while giving
deference to the factual findings.” Davis v. Florida, 928 So.
1089, 1105 (Fla. 2005).

Gimraises four subissues: (1) his trial counsel failed to
present nental health mtigation; (2) his trial counsel did not
seek the recusal of Judge Bell; (3) trial counsel nade an all egedly
i nproper conment to the trial court that Gim did not want any

| esser included of fenses argued; and (4) trial counsel failed to
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challenge the state’'s evidence, and did not bring forth any
evidence that would have strengthened Gims reasonable doubt
defense. These argunments will be addressed in turn.

A. MITIGATION EVIDENCE WAS NOT PRESENTED AT GRIM’S BEHEST

Gimclainms that his attorneys erroneously failed to present
mental mtigation evidence; he specifically contends that his
attorneys should have presented evidence relating to Drs. Larson
and Li pman’ s psychol ogi cal evaluations of Gim In his brief, Gim
avers that his attorneys were aware that, within the tinefrane
cont enporaneous to Cynthia Canpbell’s nurder, Gim had: consuned
| arge quantities of al cohol, was under trenmendous stress because of
his tunmultuous relationship with his estranged wfe, had snoked
marij uana, and had ingested psychotropic drugs. Appellant’s Brief
at 50. Gim contends that had his attorneys nore vigorously
expl ored hi s background, a vi abl e def ense coul d have been presented
whi ch, perhaps, would have spared himfrom his death sentence.

For exanple G imnotes that experts should have | ooked to --
and ultimately testified -- regarding the degree to which various
intoxicants in Ginms systemat the tine of the nurder negated his
intent to conmt the crine. See Appellant’s Brief at 51.
According to Gims reasoning, the failure of his attorneys to

present a voluntary intoxication defense constituted ineffective
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assi stance of counsel under Strickland.” Gim takes issue with
H Il and Rollo's testinony at the evidentiary hearing wherein both
attorneys noted that they did not present any evidence regarding
Gims alcohol and drug consunption around the tinme of nurder
because they were acting in accordance with Gims w shes.

This Court has recognized that a capital defendant has the
right not to present mtigation evidence provided his counsel has
conducted a sufficient investigation regarding potentially
mtigating evidence. See Lamarca v. State, 931 So. 2d 838, 850
(Fla. 2006) (citing Koon v. Dugger, 619 So. 2d 246, 249-50 (Fla.
1993)). The burden is on Gim to establish his ineffective
assi stance of counsel claim See, e.g., Holland v. State, 916 So.
2d 750, 757 (Fla. 2005)(quoting Asay v. State, 769 So. 2d 974, 985
(Fla. 2000))(“I'n eval uating clains that counsel was i neffective for
failing to present mtigating evidence, this Court requires that
the defendant bear the burden of establishing that counsel’s
i nef fectiveness ‘deprived the defendant of a reliabl e penalty phase
proceeding.’”).

In accordance with Koon, this Court has nandated that a

determ nation as to whether a capital defendant’s counsel properly

"G ven Ginis insistence on asserting his innocence, an
I neffective assistance of counsel claimbased on failure to
pursue an voluntary intoxication defense is not cognizabl e.
Brown v. State, 894 So. 2d 137, 146 (Fla. 2004) (“Failure to
present intoxication defense cannot constitute an ineffective
assi stance of counsel when defendant asserts his innocence.”).
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investigated potential mtigation evidence first requires the
defendant’s counsel to affirmatively place on the record that the
def endant does not wi sh to have nmitigation presented on his behalf;
concom tantly, counsel mnust inform what, if any, mtigation is
believed to exist. Lamarca, 931 So. 2d at 850.. Thereafter, the
trial court must receive assurances fromthe capital defendant that
he has di scussed the applicability of mtigation with his attorney
and nevertheless still wshes to forego presenting mtigation
during the penalty phase. 1d. at 850-51.

Gimrelies on this Court’s decision in Lewis v. State, 838
So.2d 1102 (Fla. 2002) for the proposition that Rollo and HIl"'s
failure to present mtigation evidence should be deened invalid;
because from Ginis perspective, his attorneys did not conduct a
vigorous investigation regarding the existence of potentially
mtigating evidence. Appellant’s Brief at 53. Accordingly, Gim
argues that HIll and Rollo failed to adequately prepare
mtigation, which ultimtely prejudiced Gim Appellant’s Brief at
54.

The State believes that Ginis argunents are belied by the
transcript of histrial. To recall, when Judge Bell |earned of the
fact that Gimdid not intend to present any mtigation evidence he
engaged Gimin a formalized inquiry regarding whether Gim was
know ngly and voluntarily waiving his rights. The questions asked

by Judge Bell were consonant with the principles articulated by

42



this Court in Koon. Additionally, Gims mtigation counsel,
M chael Rollo, was required, in accordance with the requirenents
of Koon, to place on the record the mtigation evidence that he
woul d have been prepared to produce had Gimbeen willing to all ow
its presentation. Rollo testified that he was prepared to call Dr.
Larson as a witness who would have testified regarding the
applicability of two statutory mitigators: (1) that Gi mwas under
extrene enotional disturbance at the tine of the crine; and (2)
that Gimwas unable to conformhis conduct to the dictates of the
law (TT. V. 841). Moreover, Rollo informed Judge Bell that Dr.
Larson woul d have testified regarding Gims relationship with his
parents including: the abuse Gim suffered at the hands of his
bi ol ogi cal father, the inpact of his parents’ divorce, and the
subsequent econom c difficulties his nother endured raising Gimas
a single nother. Dr. Larson would have also discussed the
significant external stressors that were |likely affecting Gim at
the time of the crinme including the fact that Gim had recently
beconme estranged fromhis wife, had filed for bankruptcy, and had
also learned that his wife had been unfaithful (TT. V. 845).

Roll o further testified about additional mtigation w tnesses
that woul d have been called on Ginis behalf. Rollo was prepared
to call Ginms enployers at Daws Manufacturing Corporation who
woul d have testified that Gim was a diligent and respected

enpl oyee (TT. V. 846). Gims nother, |sabel Flammand, was
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prepared to testify that Gim was a well-behaved child. Ginms
sister was also willing to testify.
Following Rollo’s recitation of the litany of w tnesses and

evidence he was prepared to present in mtigation, Gim was

thereafter asked whether he was still unwilling to present
mtigation evidence. Gim affirmed that he was conpletely
satisfied wwth Rollo as his counsel, but that he still did not want

any mtigation evidence to be brought forth.

Gim now opines that he was denied effective assistance of
counsel because his attorneys never vigorously pursued a defense
involving the fact that Gimwas intoxicated at the tinme of the
comm ssion of the crine. Simlarly, Gimbelieves that H Il and
Rollo inproperly relented to Gims desire not to present
mtigation evidence; and failed to conduct a reasonable
I nvestigation as was found by this Court in Lewis v. State, 838 So.
2d 1102 (Fla. 2002).

In Lewis, this Court confronted whether a capital defendant’s
| awers were constitutionally deficient because they failed to
mar shal substantive mitigation evidence — in reliance on Lewis’'s
instructions to his attorneys that he did not want mtigation
presented. In Lewis, the accused had asserted that he did not want
to present any mtigation evidence that would have, in essence,
i ncul pated him This Court found that his |lawers had failed to

adequately prepare mtigation irrespective of the fact that Lew s
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had asserted he did not want any presented. This Court conpared
the hours that Lewis’ |awers spent in preparation for trial
versus the armount of time that was spent preparing mtigation
evi dence, and found the relative paucity of hours spent preparing
Lewis” mtigation to be telling. In addition, a psychol ogi cal
expert who was to evaluate Lewi s had not been retained until after
the guilt phase had been conpleted; and of equal inportance, the
expert had only a limted tine to evaluate Lewi s and therefore was
unable to render a full diagnosis. Lewis’ mtigation counsel was
also found to be constitutionally inadequate because he was not
prepared to call Lewis famly nenbers as potential mtigation
W tnesses if, per chance, Lewi s changed his m nd and deci ded t hat
he wanted to present mtigation; nor had his counsel |ooked into
Lew s’ background records to determne whether substantive
mtigation evidence could have been present ed.

The circunstances found in Lewis are not anal ogous to those
presented in the instant case. The only simlarities between Lewis
and the present case are the fact that both capital defendants
insisted that they did not want mtigation evidence to be presented
on their behalf. The simlarities end there. Rollo, who served as
Gims mtigation counsel, diligently prepared evidence and
W t nesses who would have testified during the penalty phase had
G imbeen so willing. As noted, Rollo was prepared call Dr. Larson

who woul d have testified regarding Gims background. Larson had
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evaluated Gimin April of 2000, nore than six nonths before the
commencenent of Gims trial. He administered a battery of
psychol ogi cal tests and agreed with previous findings that Gim
suffered fromlinterm ttent Expl osive D sorder. Moreover, unlike in
Lewis, Rollo had been in contact with, and was prepared to cal
Gims famly nenbers -- specifically his nother and his sister --
to testify during the mtigation hearing. Accordingly, it is
i mproper to conflate the circunstances found in Lewis, With those
found in the instant case.

The circunstances found in Gims case are nore akin to those
found relatively recently in Henry v. State, 2006 Fla. LEXIS 943
(Fla. May 25, 2006). In Henry, the accused had affirmatively
stated that he did not want mtigation evidence presented on his
behal f. 1In his subsequent appeals however, Henry argued that his
counsel had failed, anmobng other things, to present mtigation
evi dence during the penalty phase proceedi ngs. This contention was
di sputed by this Court for several reasons. First, this Court
recogni zed that Henry had presented this identical argunment on
direct appeal and it had been rejected . Id. at *21. This Court
al so determ ned that the circunstances presented in Henry' s case
were not simlar to those found in Lewis given, for exanple, in
Henry’ s case a nental eval uati on had been conducted well before the
commencenent of Henry's trial, and Henry's attorneys had also

retained nental conpetency experts. Mor eover, unlike Lewis,

46



Henry’s attorney had subpoenaed several famly nenbers to testify
on his behalf in case Henry changed his m nd. Thus, given the
foregoing, this Court determned — as it had previously held in
ruling on Henry’s direct appeal — his waiver of mitigation was not
constitutionally infirm and his attorneys’ representati on was not
ineffective. Id. at *23-25.

Simlarly, this Court should find that Ginis attorney was
prepared to present anple mtigation evidence on his behalf,
including, inter alia, famly nenbers, fornmer enployers, and
nmedi cal experts. Gimshould not be permtted to have it both ways
wherein on one hand he affirmatively disclained his right to
present mtigation, yet on the other, subsequently challenges his
wai ver as bei ng uni nf orned.

Accordingly, this Court shoul d determ ne that the requirenents
of Koon were fully conplied with, and Gims waiver should be
uphel d.

B. JUDGE BELL SHOULD NOT HAVE BEEN RECUSED

Gim also contends that his counsel should have nobved to
recuse Judge Bell frompresiding over his crimnal trial, averring
that he was not inpartial, and should not have been permtted to be
involved in the case. Gims avernent is prem sed on his somewhat
convoluted theory that a third-party/entity, who had been
previously represented by Judge Bell in an unrelated matter, was

responsi bl e for the nurder of Cynthia Canpbell.
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Gimsought to argue that an individual affiliated with Henry
Conmpany Honmes had actually killed Canpbell. Henry Conpany Hones
is real estate conpany that, according to Gim had an acri noni ous
litigation history with Canpbell. According to Gim Canpbell had
al | egedly confided to an acquai ntance that soneone affiliated with
Henry Conpany Honmes was going to take her life.

Judge Bell inforned the parties that he had previously
represented Henry Conpany Hones while practicing in the private
sector. Gim had sought to argue his theory that soneone
affiliated with Henry Conpany Hones was actually responsible for
Canmpbell’s nmurder, and attenpted to introduce third-party hearsay
statenents to that effect. Judge Bell denied the introduction of
such evidence on the basis that, anong other reasons, a predicate
foundati on had not been established for introduction of the alleged
statenents. However, during the trial Judge Bell did permt Gim
to ask investigators whether they were cogni zant of these alleged
statenents, and whether |aw enforcenent had investigated them

Grimbelieves that Judge Bell’'s prior representation of Henry
Conmpany Hones was evidence, or at |east gave the appearance of
bias. The State in turn believes that nothing in the record
substantiates Ginis claimthat Judge Bell was biased agai nst him
nor does the record suggest that Gims attorneys were i neffective
for failing to file a notion to recuse Judge Bell. Mor eover,

Gims brief does not properly explain the basis for Judge Bell’s
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ruling wherein he did not allow the admssion of third-party
hear say st atements purporting to incul pate sonme unnaned i ndi vi dual .

The basis for an assertion that a judge is biased to such an
extent that he nust be disqualified, nust not derive, or be
exclusively based on the judge's particular rulings; see, e.g.,
Wiley v. Wainwright, 793 F.2d 1190, 1193 (11th G r. 1986); see also
McQueen v. Roye, 785 So. 2d 512, 514 (Fla. 3d DCA 2000) (internal
quotation marks omtted) (noting that recusing a judge nmay,
per haps, be proper only under those circunstances where “a nodi cum
of reason suggests that a judge' s prejudice may bar a party from
having his or her day in court”).

It is somewhat necessary to understand the specifics of Ginis
contentions. Prior to the commencenent of his trial, Gimbrought
forth a notion seeking to introduce hearsay statenents from
Canmpbel | wherein she had all egedly stated sonme weeks prior to her
murder, that if she were ever discovered dead and floating in
Pensacol a Bay, a prinme suspect would be soneone associated with
Henry Conpany Hones. G im had argued that Canpbell’s purported
statenment fell with the anmbit of several hearsay exceptions. The
trial court disagreed and further held that even assum ng arguendo
Canpbel | ' s al l eged statenments fell within a hearsay exception, they
woul d nevertheless be inadmssible as Gim was unable to
denonstrate a causal nexus between the third party he all eged was

responsi ble for nurdering Canpbell and the actual crinme itself.
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See, e.g., California v. Hall, 718 P. 2d 99, 104 (Cal.
1986) (“evi dence of nere notive or opportunity to conmt the crine
[by a third] person, without nore, wll not suffice to raise a
reasonabl e doubt about a defendant’s guilt: there nust be direct or
circunstantial evidence linking the third person to the actual
perpetration of the crime”); see also Cohen v. State, 581 So. 2d
926, 927 (Fla. 3d DCA 1991) (upholding the trial court’s
determi nation prohibiting the defendant fromarguing a third party
was actual ly cul pable for the nurder she was charged with “because
there [was] insufficient evidence on the record to support its
rel evancy”).

Gim now urges this Court to find that Gims attorneys
i mproperly failed to seek the recusal of Judge Bell; which Gim
argues could have been based on the grounds that Judge Bell had
previ ously represented Henry Conpany Hones. Conversely, the State
contends that this ground of error is procedurally barred; but,
even if this Court were permtted to properly consider this claim
It should neverthel ess be deened wi thout nerit.

To recall, during the course of the proceedi ngs, Judge Bel
informed the parties that he had previously represented Henry
Homes. This Court has noted in accordance with Rule of Judicia
Adm ni stration 2.160(e), Gimwas required to seek the recusal of
Judge Bell within 10 days of |earning of the potential grounds of

bi as; concomtantly, under section 38.02, Fla. Stat., Gimhad to
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file anmtionto disqualify within 30 days of | earning of the basis
for disqualification. See, e.g., Rodriguez v. State, 919 So. 2d
1252, 1274 (Fla. 2006); waterhouse v. State, 792 So. 2d 1176, 1193
(Fla. 2001). As the record plainly evidences, no notion was filed
by Gi mseeking the disqualification of Judge Bell. Gimand his
attorneys were clearly aware of the alleged inport of the fact
Judge Bell had previously represented Henry Conpany Hones, but
still chose not to seek the renoval of him as trial judge;
noreover, and nost inportantly, Gim never raised this issue on
di rect appeal, consequently he cannot now claimthat his attorneys
were ineffective for failing to seek the recusal of Judge Bell
See, e.g., Schwab v. State, 814 So. 2d 402, 408 (Fla. 2002)(“We
have held that where the grounds for a judicial bias claim are
known at the time of the original trial, yet are not raised, such
clains are waived and cannot be raised in a postconviction
appeal . ).

Additionally, this Court has recognized that in order “[t]o
warrant recusal, a notion for disqualification nust concretely
al l ege a wel | -founded, reasonable fear on the part of the defendant
that he or she will not receive a fair trial before a particular
judge.” waterhouse, 792 So. 2d at 1194 (citations omtted). The
mere fact that a judge has ruled adversely to the interests of a
particul ar defendant, wll again, not serve as the basis for

di squalification. Id. Moreover, a judge s previous business
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relationship wth a potential wtness or party does not
automatically necessitate that the judge nust be renoved. See,
e.g., McWhorter v. City of Birmingham, 906 F.2d 674, 678 -79 (11th
Cr. 1990) (noting that the trial judge's friendship and forner
busi ness relationship with the Mayor of Bi rm ngham - who was not a
party nor a witness — as well as the fact that the judge had
previously represented the Gty of Birm ngham did not “create the
appearance of inpropriety”).

Accordingly, this Court should hold that Ginis attorney was
not ineffective for failing to seek the recusal of Judge Bell.
See, e.g., Asay v. State, 769 So. 2d at 981 n. 13 (Fla. 2000)
(recogni zing that because Asay’'s basis for seeking the
di squalification of the trial judge was “legally insufficient,” the
summary deni al of his ineffective assistance of counsel claimwas
appropriate).

C. COMMENT TO THE COURT REGARDING LESSER INCLUDED OFFENSES

Gim argues that it was inproper for his attorney, Richard
HI1l to disclose to the trial court that Gim did not wish to
contest any offense less than first degree nurder. Gim now
contends that by affirmatively placing his litigation strategy on
the record, his counsel all but conceded Gims guilt and thereby
prej udi ced him

Gims argunent is specious, as this Court has never receded

fromthe proposition that a capital defendant is fully capable of

52



determning the manner and strategy his counsel wll pursue at
trial. This Court has clearly articulated that “[a]t the trial
| evel, the defendant is entitled to control the overall objectives
of counsel’s argument,” Farr v. State, 656 So. 2d 448, 449 (Fl a.
1995). And the fact that Gims counsel chose to state on the
record that his client did not wish to argue any | esser included
of fenses was entirely consonant with Ginis stated objective that
he did not want to spend the rest of his life in prison and
therefore, only wanted his attorney to contest the first degree
murder charge against him See id. at 450 (“'defendants have a
right to control their own destinies’ when facing the death
penalty”) (quoting Hamblen v. State, 527 So. 2d 800, 804 (Fla.
1988)).

Gim asserts that his trial counsel all but conceded his
guilt; however this is untrue. Gimhas not reasonably suggested
that his attorneys argued he was guilty of first degree nurder, cf.
Nixon v. Singletary, 758 So. 2d 618, 623 (Fla. 2000) (noting that
aclient’s failure to consent to his attorney’s deci sion to concede
his guilt would constitute per se ineffective assistance of
counsel); instead Gimconplains that his attorney stated that he
would not be arguing in favor of any |esser offenses — as was
Gims want. See generally Boyd v. State, 910 So. 2d 167, 189 (Fl a.
2005) (recognizing that a defendant has the right to nmnake

fundanent al deci si ons about how he wi shes to proceed in his case).
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Moreover, had Ginlis counsel made affirmati ve concessions rel ated
to specific offenses, this would not have invariably constituted
i neffective assistance of counsel. See, e.g., McNeal v.
Wainwright, 722 F.2d 674, 676 (11th G r. 1984) (recogni zing that
def ense counsel’s argunment to the jury that his client should at
nost be found gquilty of first degree nanslaughter was a
constitutionally perm ssible tactical decision).?

Accordingly, Ginms claim that he was denied effective
assistance of counsel is entirely without nerit and should be
rej ect ed.

D. GRIM’'S ATTORNEY DID NOT FAIL TO CHALLENGE STATE’S CASE
Gimmai ntains that his attorneys shoul d have nore strenuously
attenpted to challenge the prosecution’s case. Gimrefers to
several specific instances during his trial where his attorney
could have challenged certain wtnesses apparent testinonial

i nconsistencies. Gimclains that the failure to chall enge these

*The State would also further note, even if Gins attorney
stated on the record that Gimonly wanted chal |l enge the first
degree nmurder charge — solely as to insulate said attorney from
a future ineffective assistance of counsel claim- this would not
be per se inproper. See, e.g., White v. Missouri, 939 S.W 2d
887, 894 (Mb. 1997) (“There is no per se rule that prejudice wll
be presunmed when counsel makes a record that has the effect of
refuting subsequent clains of ineffective assistance of
counsel .”); 0’dell v. Virginia, 364 S.E. 2d 491, 500 (Va. 1988)
(recogni zing that even if the defendant’s attorney placed on the
record the fact that his client did not want a psychol ogi cal exam
adm ni stered, solely to insulate hinself froma future
i neffective assistance of counsel claim the attorney’s
statenents to the trial court were not inproper).
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W tnesses’ testinony constituted ineffective assistance of counsel.

The State believes Gimis essentially asking this Court to
reeval uate the quality of his trial counsel’s cross-exam nation of
several prosecution w tnesses. For exanple, Gim notes that a
particular wtness should have been inpeached regarding her
recollection as to whether Gimwas wearing a shirt when he was
seen on the pier near where Canpbell’s body was dunped.
Additionally, Gimbelieves that a police investigator should have
been questioned regarding two different types of tire tracks that
were seen in Gims front yard.

Gimis essentially challenging the efficacy of his attorney’s
trial strategies; but, “absent extraordinary circunstances,
strategic or tactical decisions by trial counsel are not grounds
for ineffective assistance of counsel clains.” Kenon v. State, 855
So. 2d 137, 147(Fla. 1st DCA 2003). This Court has al so observed
that sinply reviewing a cold trial record to determ ne what
questions mght have been asked is an inappropriate basis for a
I neffective assistance of counsel claim for while it is certainly
true that Gims trial counsel, HIl, could have propounded
alternative questions on cross-exam nation, “or nore strenuously
exam ned [witnesses] on certain issues, [this] is essentially
hi ndsi ght anal ysis. ‘ The standard i s not how present counsel would
have proceeded, in hindsight, but rather whether there was

deficient performance and a reasonable probability of a different
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result.”” Brown v. State, 846 So. 2d 1114, 1121 (Fla. 2003)
(quoting Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995)).
Therefore, given the overwhel mi ng forensic evidence directly
inculpating Gim for the nurder of Canpbell, he is unable to
denonstrate a different trial result would have occurred had his

trial counsel asked different questions on cross-exam nation.

III. GRIM WAS NOT DENIED ADEQUATE ADVERSARIAL TESTING AT THE
SENTENCING PHASE OF HIS TRIAL IN VIOLATION OF THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENT. GRIM’S SPECIALLY
APPOINTED COUNSEL’S FINDINGS WITH REGARD TO MITIGATION
EVIDENCE WERE CONSISTENT WITH HIS RESPONSIBILITIES UNDER
FLORIDA LAW

Grimargues that both his mtigation counsel, Mchael Roll o,
and specially appointed mtigation counsel, Spiro Kypreos, did not
adequately render their constitutional responsibilities. Gim
avers that various avenues of mtigation were not explored, and as
a result, his penalty phase hearing cannot withstand this Court’s
scrutiny.

Grimextrapol ates isolated testinony which Rollo and Kypreos
provided during the evidentiary hearing, wherein both attorneys
suggested that they cabined their investigations regarding
potentially mtigating evidence at the behest of Gim Gim
opi nes, without nmuch in the way of context, that his mtigation
hearing was constitutionally infirm because his representatives
failed to devel op substantive mtigation evidence.

Gim believes that the circunstances presented in this case

are simlar to those presented in Lewis v. State, supra. S0 as to
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avoi d needl ess redundancy, the State relies on its above-referenced
argunents distinguishing Lewis from the instant case. However
the State would again note that Gims mtigation counsel, Rollo,
was prepared to present: several of Gins fam |y nmenbers who woul d
have testified on his behalf, favorable testinony from past
enpl oyers, and the testinony of Dr. Larson who had evaluated G im
nore than six nonths before the commencenent of his trial

Gims attenpt to anal ogi ze his case with the facts found in
Lewis 1S inproper — given that this Court found that Lew s’
mtigation counsel had abdicated his responsibilities by not
securing mtigation after learning that Lewis w shed to waive
mtigation altogether. WMreover, the difficulties that Rollo, and
nost assuredly Kypreos encountered in their attenpts to gather
potential mtigating evidence were caused by Ginis patent refusa
to cooperate with them

The argunent Gim appears to be propounding is that he was
deni ed effective assistance of mtigation counsel. Conversely, the
State believes that Gim should not be able to argue that his
mtigation representatives were constitutionally ineffective when
Grim hinmself was responsible for limting their ability to pursue,
and/ or present, mtigation. See, e.g., Brown v. State, 894 So. 2d
at 146 (“Trial counsel’s inability to present further nitigation
cannot be considered ineffectiveinlight of Brown’ s |imtations of

counsel s penalty phase investigation.”). And because the record
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shows that G im would not cooperate with Kypreos, it is indeed
strange that G im now chooses to allege Kypreos' representation
fell below constitutional standards. Cf. Wiley v. Puckett, 969
F.2d 86, 100 (5th Cr. 1992) (“Qur cases, too, have recogni zed t hat
a def endant who does not provide any indication to his attorneys of
mtigating evidence may not | ater assert an ineffective assistance
clain).

Further, recall that Kypreos was not representing Gimin the
traditional sense; rather, Kypreos was appointed to insure, anong
ot her reasons, that this Court had a proper basis to analyze the
propriety of Gimis ultinmate sentence. Cf., e.g., Ochoa v. State,
826 So. 956, 964 (Fla. 2002) (“this Court nust examne [a
def endant’ s] death sentence to ensure uniform application of |aw,
evidentiary support, and proportionality”). Therefore, the State
believes that both Rollo and Kypreos’ preparation of mtigation
evidence readily conported with the requirenents of Florida law. As
this Court has observed, “[w here there is proof counsel spent
substantial effort on the case and was famliar with the mtigation
but [there was] al so evidence that [the accused] hinself interfered
with trial counsel’s ability to obtain and present mtigation
evidence, this Court will not overrule a trial court’s concl usion
t hat counsel’s performance was not deficient.” Power v. State, 886
So. 2d 952, 961 (Fla. 2004).

Accordingly, this Court should determ ne that Gim was not
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denied constitutionally effective representation.

IV. GRIM’S SPECIALLY APPOINTED PENALTY PHASE COUNSEL DID NOT
HAVE AN “ACTUAL” CONFLICT OF INTEREST AND GRIM WAS NOT
DENIED EFFECTIVE ASSISTANCE GIVEN THAT THE ALLEGED
CONFLICT OF INTEREST HAD ABSOLUTELY NO BEARING ON THE
APPOINTED COUNSEL’S REPRESENTATION OF GRIM DURING THE
PENALTY PHASE

Gim also contends that his specially appointed mtigation
counsel, Spiro Kypreos, had a conflict of interest that conprom sed
Kypreos’ ability to bring forth substantive mtigation evidence on
Gims behalf. Gims notes that Kypreos had previously
represented a crim nal defendant named Tracy Coffey in an unrel at ed
matter. Kypreos' representation of Coffey occurred prior to his
serving as Gims specially appointed mtigation counsel. The
record suggests that Coffey was i nterviewed by the State Attorney’s
Ofice regarding the Gim case. Coffey infornmed the State
Attorney’'s Ofice that while they were briefly incarcerated
together, Gim had graphically described killing Canpbell. It
shoul d be noted that Coffey was never called to testify at Ginis
trial because he was deened an incredible wtness.

Gimnow clainms that because Kypreos had represented Coffey;
and because Coffey expressed a willingness to cooperate inthe Gim
case; Gimnms specially appointed mtigation counsel, Kypreos, had
a conflict of interest. This syllogismis sinply unworkabl e.

The State believes that Gimhas grossly overstated the role
that Coffey played in the instant matter. First, as noted, Coffey

was not called as a witness precisely because he was not deened to
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be credible. Secondarily, Gim seens wlling to ignore what is
actually required to denonstrate a conflict of interest clai munder
the Sixth Amendnent and Strickland. “For clainms of ineffective
assi stance of counsel based on a conflict of interest, the
def endant nust denonstrate that counsel actively represented
conflicting interests and that an actual conflict of interest
adversely affected his | awer’s performance.” Wwright v. State, 857
So. 2d 861, 871-72 (Fla. 2003) (citing Hunter v. State, 817 So. 2d
786 So. 2d 786, 792 (Fla. 2002)); see also Cuyler v. Sullivan, 446
U S. 335, 350 (1980) (noting that a defendant is first required to
denonstrate “that his counsel actively represented conflicting
interests, [or] he has not established the constitutional predicate
for his claimof ineffective assistance”).

A defendant’s conflict of interest claim is reviewed in
accordance with Strickland, wherein “[t]he question of whether a
defendant’s counsel |abored under an actual conflict of interest
that adversely affected counsel’s performance is a m xed question
of fact and law.” Quince v. State, 732 So. 2d 1059, 1064 (Fl a.
1999).

This Court has previously articulated the necessary show ng
that nust be nade prior to establishing a conflict of interest
claim

As was stated in Porter v. Wainwright, 805 F.2d 930

(11th Cir. 1986), an "actual" conflict of interest exists

if counsel's course of action is affected by the
conflicting representation, i.e., where there is divided
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loyalty with the result that a course of action
beneficial to one client would be damaging to the
interests of the other client. An actual conflict forces
counsel to choose between alternative courses of action.
Stevenson v. Newsome, 774 F.2d 1558, 1562 (l1l1th Cir.
1985), cert. denied, 475 U.S. 1089, 106 S. Ct. 1476, 89
L. Ed. 2d 731 (1986), Baty v. Balkcom, 661 F.2d 391, 395
(5th Cir. 1981) (Unit B), cert. denied, 456 U.S. 1011, 73
L. Ed. 2d 1308, 102 S. Ct. 2307 (1982). To show act ual
conflict, one nust show that a | awyer not |aboring under
the clainmed conflict could have enployed a different
defense strategy and thereby benefitted the defense.
United States v. Mers, 701 F.2d 1321, 1328-30 (11th Gr),
cert. denied, 464 U.S. 991, 104 S. Ct. 480, 78 L. Ed. 2d
679 (1983). Only when such an actual conflict is shown to
have affected the defense is there shown prejudicial
deni al of the right to counsel. Cuyler v. Sullivan, 446
U.S. 335, 64 L. Ed. 2d 333, 100 S. Ct. 1708 (1980).

McCrae v. State, 510 So. 2d 874, 877 n. 1 (Fla. 1987).

The State believes that given the foregoing standard, Gi mhas
failed to articulate a cogni zable conflict of interest claim For
exanple, Gim has not explained how Kypreos presentation of
mtigation evidence was conpromn sed by the fact that he previously
represented an individual (Coffey), who was never even called as a
witness in Gims trial. At mninum Gimis required to present
sonething nore than nere conjecture as to how Kypreos' forner
representation of Coffey inplicated Gims penalty phase hearing;
and simlarly, to constitute a substantive conflict of interest
claim Gimnust denonstrate that “but for” the alleged conflict,
Kyr peos’ representati on woul d have sonehow been different.

Because Gimis unable to nake these requisite show ngs, his
conflict of interest claimnust be denied.

CONCLUSION
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WHEREFORE, the Appellee respectfully requests that this
Honorabl e Court to affirmthe denial of Nornman Grinis 3.851 notion

seeki ng post-conviction relief.
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