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PRELI M NARY STATEMENT

This appeal is from the denial of Appellantz=s notion for
post -conviction relief by The Honorable Paul Rasnmussen, Circuit
Judge, First Judicial GCrcuit, Santa Rosa County, Florida. This
appeal chal l enges Appell ant:s convi ctions and sent ences,
including his sentence of death. References in this brief are
as foll ows:

“EHT.” refers to the transcript of proceedings held on
April 14, 2005.

“EHT2." refers to the transcript of proceedings held on
April 15, 2005.

“EHT3." refers to the transcript of proceedings held on
Sept ember 1, 2005.

“PGR"” refers to the post-conviction record on appeal.

“TT.” refers to the trial transcript in this matter

“R” refers to the record on appeal of the direct appeal in
this matter.

Al'l other references will be self-explanatory or otherw se

expl ai ned herein.



REQUEST FOR ORAL ARGUMENT

This Court has not hesitated to allow oral argunment in
other capital cases in a simlar procedural posture. A full
opportunity to devel op the issues through oral argunent would be
appropriate in this case, given the seriousness of the clains
invol ved and the stakes at issue. Appel I ant, through counsel

accordingly urges that the Court permt oral argunent.
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MR GRIM WAS DEPRIVED OF HS R GATS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTION AS WELL AS H' S RI GHTS
UNDER THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS
BECAUSE THE STATE WTHHELD EVIDENCE WH CH WAS

MATERI AL  AND EXCULPATORY | N NATURE SUCH



OM SSI ONS RENDERED DEFENSE COUNSEL'" S
REPRESENTATI ON | NEFFECTI VE AND PREVENTED A FULL
ADVERSARI AL TESTI NG THE LOWER COURT ERRED I N

DENYI NG APPELLANT RELIEF ON THI S BASIS. ...........

ARGUMENT 1 |
MR CRIM WAS DEPRIVED OF H'S CONSTI TUTI ONALLY
GUARANTEED RIGHT TO EFFECTIVE ASSI STANCE OF
COUNSEL AT HIS CAPITAL TRIAL WHEN H' S ASSI GNED
ATTORNEY FAI LED TO ADEQUATELY | NVESTI GATE AND/ OR
PRESENT EXCULPATORY AND | MPEACHMENT EVI DENCE AND
TESTI MONY, AND FAILED TO ADEQUATELY PREPARE FOR
AND CHALLENGE THE EVIDENCE PRESENTED BY THE
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AMENDMENTS. EI THER THE STATE FAI LED TO DI SCLOSE

OR TRI AL COUNSEL AND SPECI ALLY APPO NTED COUNSEL
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STATEMENT OF THE CASE AND FACTS

PROCEDURAL HI STORY

On February 16, 1999, M. Gimwas indicted by a Santa Rosa
County Grand Jury for one count each of first-degree nurder and
sexual battery (R 9-12). On Novenber 1, 2000, a jury found M.
Gimaguilty of all charges (R 219). The next day, that sane
jury recommended death by a vote of 12-0 (R 2120). Subsequent
to the jurys recommendation, the trial court sentenced M. Gim
to death on Decenber 21, 2000 (R 235-48).

M. Gimtinely sought direct appeal to this Court. Thi s
Court affirmed M. Ginmis convictions and death sentence. Gim
v. State, 841 So. 2d 455 (Fla. 2003). The United States Suprene

Court denied certiorari. Gim v. Florida, 122 S. C. 230

(2003).

M. Gim filed his initial post-conviction notion on
Oct ober 5, 2004 (PG R. 1-78). A Huff! hearing was held in the
matter on January 31, 2005 (PC-R 85-86). On February 8, 2005
the I ower court entered an order granting an evidentiary hearing
on the factual clainms asserted in M. Gims post-conviction
notion (PC-R 87-88). An evidentiary hearing was held in this

matter on April 14-15, 2005.2 The evidentiary hearing was

'Huf f v. State, 622 So.2d 982 (Fla. 1993)

At the evidentiary hearing, Mcheal Rollo, M. Gims penalty-
phase counsel at trial, was the last witness called to testify.



continued and conpleted on Septenber 1, 2005. After the
hearing, both M. Gim and the state submtted witten cl osing
argunents (PG R 151-85). The |ower court denied all relief on
Decenber 20, 2005 (PG R 186-215). This appeal follows.
1. STATEMENT OF THE EVI DENTI ARY HEARI NG FACTS

Dr. Janmes Larson was admtted as an expert in forensic
psychol ogy (EHT. 11). Dr. Larson stated that he has testified
in over fifty death penalty cases (I1d.). Dr. Larson was
contacted by attorney Mchael Rollo in March 2000, regarding his
potential involvenent in the instant case (EHT. 12). Dr. Larson
interviewed M. Gimon April 4, 2000, and followed that up with
psychol ogical testing on April 11, 2000 (EHT. 13). Dr. Larson
revi ewed “basic discovery” (1d.). Dr. Larson testified that he
reviewed M. Ginms psychological treatnent records from Aval on
Center (1d.). The records revealed that M. Gim voluntarily

sought treatnment at Avalon Center for anger managenent (EHT.

Roll o brought to the stand with himhis files fromthe case.
Roll o asserted that he had recently discovered the files only
one nonth prior to the hearing. Further, Rollo asserted that he
was not conpelled to disclose the files despite being requested
to do so by undersigned counsel. Undersigned counsel noved the
court to conpel disclosure of the files, suspend the hearing,
and allow for anmendnment of M. Gims post-conviction notion
with any clains emanating fromthe previously withheld files.
The | ower court suspended the hearing, ordered the files

di scl osed, and allowed for anendnent. After receiving and
reviewing the files, undersigned counsel notified Judge
Rasmussen that he woul d not be anmending the notion. The | ower
court then set the continuation of the evidentiary hearing.
(PG R 150)



14). The records revealed that M. Gim was evaluated by Dr.
Gushwa whom Dr. Larson considers a “very good evaluator” and
“good with nedications” (1d.). The records also reveal ed that
Dr. Gushwa diagnosed M. Gim wth intermttent explosive
di sorder and anti-social personality disorder (EHT. 14-15).
Intermttent Explosive Disorder is a nental illness and is often
related to brain damage or exposure to violence as a child (EHT.
29, 38). Dr. Larson agreed with Dr. Gushwa’s diagnosis (EHT.
29). Dr. Larson added that, in his opinion, M. Gimwould not
nmeet the criteria for the “extrene” anti-social personality, or
psychopat hic personality (EHT. 15-16). Dr. lLarson indicated in
his testinony that anti-social personalities are the result of
either hereditary or environnmental factors (EHT. 16-17). Dr.
Larson stated that the Avalon records indicated M. Gimentered
Aval on of his own accord because he was “dissatisfied with his
own tenper and the way he treated his wfe” (EHT. 17-18). M.
Gim was prescribed, as part of his Avalon treatnent, the
medi cati ons Depakote and Prozac (EHT. 18). M. Gim was also
abusing al cohol at the tinme (1d.). Wen Dr. Larson interviewed
M. Gim he found himto be depressed, but not psychotic (EHT.
20). Further, M. Gimhad been depressed for sone tine because
of marital and economc stressors in his life (1d.). M. Gim
had a lengthy history of alcohol abuse and experinentation with

substances (I1d.). Dr. Larson learned that M. Gim was a Navy



brat whose parents were divorced when he was eleven (EHT. 21).
M. Gims mny attenpts to contact his father were rebuffed
(1d.). M. Gimstill felt hostile about his father (1d.). M.
Gim described the unhappiness of his unraveling marriage and
the infidelity and di shonesty of his wife (EHT. 22). Dr. Larson
stated that M. Gimunderstood Larson to be a mtigation expert
and was not enthusiastic about this (EHT. 23). Dr. Larson
stated that he felt that M. Gins answers were abbreviated
because of this, especially regarding “deprivations in childhood
and dysfunctional famly” (EHT. 24). M. Gim had been to
pri son before and did not want to go back (EHT. 23). M. Gim
had an adequate wunderstanding of mtigation and aggravation
(EHT. 24-25). There was no evidence that M. Gim was
“malingering” (EHT. 25). M. Gimdid not refuse to answer any
guestions (EHT. 43). Dr. Larson administered an |.Q test, the
WAIS IIl, which revealed the likelihood of organic brain damage
(EHT. 26). Dr. Larson stated his opinion that the |I.Q scores
were valid (EHT. 27). In terns of the incident in question, M.
Gimtold Dr. Larson that he had been drinking heavily the night
before, was very angry at his wife, and that his anger “canme out
at the wong person” (EHT. 27-28). Dr. Larson opined that both
statutory nmental health mtigating factors apply in this case
(EHT. 30). Further, Dr. Larson noted this finding in his file

at the tinme of the Gimtrial and in a letter to M. Gims



trial attorneys (EHT. 31). Dr. Larson testified additionally
that he made recomendations to M. Gims trial attorneys
regarding M. Gins use of the prescribed drugs Prozac and
Depakote, as well as alcohol (1d.). Dr. Larson discussed a
drug-use defense wth M. Ginms attorneys and recomended to
them that they consult with an expert in that field (EHT. 31-
32). Dr. Larson did not recall ever speaking with specially-
appoi nted counsel, Spiro Kypreos, about the Gim case (EHT. 34).
Larson woul d have testified at the Spencer® hearing if had been
asked to do so (Id.). He woul d have testified to the opinions
given at the evidentiary hearing (EHT. 35). Further, Dr. Larson
stated that he would “absolutely” defer to an expert in the
field as to the effect of prescribed drugs on M. Gins
behavi or (EHT. 44).

Dr . Jonat han Li pman testified t hat he S a
Neur ophar nacol ogi st and that Neuropharmacology is a field that
deals with the effects of drugs and chemcals on the brain and
behavi or (EHT. 46). Dr. Lipman is also an Associate Cinical
Prof essor of Psychiatry at East Tennessee State University (EHT.
a47) . Neur ophar macol ogi sts like Dr. Lipman develop drugs to
treat various nental disorders (EHT. 49). Dr. Lipman stated
that he was retained by undersigned counsel to work on the

instant case (EHT. 53). Dr. Lipman reviewed nunerous records

3Spencer v. State, 615 So. 2d 688 (Fla. 1993).




i ncluding court orders, police reports, depositions, the autopsy
report, trial testinony, sentencing nenoranda, the sentencing
order, M. Gims records for prior offenses, the PSI, mlitary
records, work records, Dr. Larson’s deposition, nental-health
records, and crime scene photos (EHT. 55-56). Dr. Lipman
testified that the effects of drugs varies between individuals,
dependi ng on idiosyncracies, biochemstry, nental illness, and
physical illness (EHT. 56). Dr. Lipman stated that the Aval on
records were critical to understanding the effects of drugs on
M. Gim (EHT. 57). Dr. Lipman testified that the diagnosis of
Intermttent Explosive Disorder has an older nane, Episodic

Dyscontrol Syndronme (EHT. 57). Dr. Lipman interviewed M. Gim

at Union Correctional Institution (I1d.). The purpose of the
interview was to explore how drugs, both prescribed and illicit,
affected M. Gim (EHT. 58). M. Gim was not nmalingering

(1d.). Dr. Lipman testified that M. Gimlived the life of a
transient Navy brat with an alcoholic father (Id.). The famly
rel ocated many tinmes (EHT. 59). M. Gims father was violent
towards him kicking himin the testicles and punching him in
the face, causing M. Ginis glasses to be broken (Id.). The
incidents of violence all happened when M. Ginis father was
intoxicated (1d.). M. Gins parents divorced when he was
bet ween the sixth and seventh grades (Id.). M. Gimfirst used

marijuana at twelve years of age and was using it constantly by



age fourteen (EHT. 59-60). M. Gim began using al cohol at age
thirteen and this becane constant by his senior year of high
school (EHT. 60). M. Gimjoined the Navy his senior year of
hi gh school and then attended submarine school and sonar-tech
training (Id.). M. Gimcontinued to use al cohol and narijuana
in the Navy, as well as pharnaceutical anphetam nes (ld.). \V/ g
Gim also used |arge doses of LSD as often as it was avail abl e
(rd.). M. Gimdescribed alcohol-related difficulties while in
the Navy that resulted in his ultimate discharge from the
service (EHT. 60-61). Dr. Lipman reviewed the records of M.

Ginms 1982 offenses in Pensacola and found them “quite
remarkable” in that M. Gim could not explain why he had
comritted the offenses for which he was charged (EHT. 62). M.
Gim served eight years for the 1982 offenses and then violated
work release twice due to alcohol and marijuana use (1d.). M.
Gims nother was able to docunent instances of M. Gims
al cohol -rel ated explosive violence to Dr. Lipnman (EHT. 62-63).
M. Gim was arrested in 1990 in Tenple, Texas, in what was
described as a drunken episode of theft (EHT. 63). After
incarceration in Texas, M. Gim returned to Pensacola (1d.).

M. Gim began working at Daws Manufacturing and net his future
wife, Lynn (1d.). The two were married in 1996 and were married
for two years (EHT. 63-64). In two-and-one-half vyears of

marriage, there were only two days when the couple did not drink



to the point of intoxication (EHT. 64). After a drunken epi sode
of violence toward Lynn on Christnmas Eve, 1997, M. Gim checked
himself into Avalon Center on his own initiative (EHT. 64). The
treating physician, Dr. Qushwa, prescribed the anti-epileptic
drug Depakote (1d.). Depakote is used for grand mal and partia

conpl ex seizures (1d.). Later, M. Gim was prescribed Prozac
(rd.). Dr. Lipman noted that the Depakote seened to work, as
was noted by Dr. Gushwa on July 16, 1998 (l1d.). At the tine of
the offense, M. Ginis alcohol use was “prodigious” (EHT. 65).

M. Gim typically drank ten-to-twelve beers after work on a
typi cal week night and a case of beer and a 1.75 liter bottle of
bourbon on weekend days (1d.). Dr. Lipman calculated M. Ginis
bl ood-al cohol content at the time of the crine as being twice to
four tinmes the legal limt (EHT. 66-68). M. Gim would have
been denonstrably intoxicated at the time of the crine, “his
brain under the influence of |arge anobunts of alcohol” (EHT.
70). Dr. Lipman opined that chronic al cohol use such as engaged
in by M. Gim causes brain injury with numerous denonstrative
synptons (EHT. 71-72). M. Gims decision-making ability,
according to Dr. Lipman, would have been inpaired and, further,

aggravated by Intermttent Explosive Disorder, which acted in
concert with his alcohol inpairnment (EHT. 71-72). M. Gimwas
i mpul sive, by diagnosis of IED, which was exacerbated by al cohol

use (EHT. 72-73). | mpul si ve behavi or, distinct from conpul sive



behavior, is characterized by a |ack of forethought (EHT. 72).
M. Gim was being prescribed Depakote for his IED (EHT. 73).
Prozac was prescribed for depression (EHT. 76). Dr. Lipnman
stated that Depakote “acts on the biochem stry of the brain to
blunt electric-like excitability in those parts of the brain
that are dysfunctional in explosive dyscontrol syndrome” (EHT.
74). The Depakote seenmed to help M. Gim(ld.). Dr. Gushwa's
notes indicate that he did not believe M. Gim had stopped
drinking (1d.). Dr. Liprman stated that it would not have been
good for M. Gimto take Depakote and al cohol together (EHT.
75). M. Gimhad run out of noney at the tine of the crine and
was rationing his doses of Depakote and Prozac (EHT. 75-76).
The effect was that M. Gimwas weaning hinself off of Depakote
and Prozac (EHT. 76). However, the Depakote M. Gimwas taking
still would have exacerbated the effects of alcohol, while not
having a therapeutic effect on the wunderlying Intermttent
Expl osi ve Disorder (EHT. 77). Dr. Lipman described this as a
“sl edge hanmer effect” (EHT. 92). As to Prozac, M. Gimstill
had the drug in his system at the tinme of the crine, although
not at a therapeutic level, with the result being a re-energence
of the wunderlying depressive disorder (EHT. 77-78, 89). Dr
Li ppan opined that there is a biochemcal lesion in M. Ginms
brain that underlies his explosive violence (EHT. 78-79). Dr.

Larson’s psychol ogical testing supports this conclusion (EHT.



80) . Brai n-damaged individuals and anti-social individuals

suffer greater neur ot oxi c i npai r ment t han non- af f ect ed
i ndividuals (EHT. 81). Dr. Lipman stated his opinion that,
given M. Gins use of alcohol, prescribed drugs, underlying

Intermttent Explosive Disorder, and brain damage, M. Gim had
no intent to commt the crine and that it happened inpulsively
and without prior thought (EHT. 82). The sanme is true for M.
Gims 1982 crime (1d.). Dr. Lipman further stated that all of
the crimnal episodes M. Gimhas been involved in were al cohol
related (1d.). Dr. Lipman also stated his opinion that both

statutory nental health mtigating factors apply to M. Gim

(EHT. 83). Dr. Lipman stated that during his interview, M.
Gim was renorseful, tearful, and visibly shaken about the
crime, adding “lI see her every day scream ng for help” (EHT. 83,
85) . Dr. Lipman added on cross-exam nation that his opinion

regarding brain damage is based on Dr. Larson’'s psychonetric
testing and the beneficial effects of Depakote (EHT. 87).
Further, neuropsychological tests wuld have added to the
opi nion (EHT. 88).

John Mol chan, the trial prosecutor in this case, testified
that the Gim case was probably his eighth, capital prosecution
(EHT. 97). Mdlchan identified Defense Exhibit #2 as a series of
docunents from the state-attorney file (EHT. 98-99). The

docunents are a fax transm ssion sheet and docunents indicating

10



Dr. Mchael Berkland’s de-licensure in the state of M ssouri.*
M. Mol chan testified that he received the docunents fromthe 1°
Circuit, State Attorney’s Ofice in Ft. Walton Beach (EHT. 99).
Further, he faxed the docunents to the Pensacola office because
he believed that the docunents needed to be seen by Curtis
Gol den, the elected State Attorney (1d.). M. Ml chan stated
that he may have been aware of Ir. Berkland s troubles prior to
recei ving docunents fromthe Ft. Walton satellite office, but he
could not say so with certainty (Id.). M. Mol chan recalled
di scussing the facts of the Mssouri troubles with Dr. Berkland
(EHT. 100). M. Ml chan agreed that Dr. Berkland s testinony
was inportant in proving the sexual -battery charge against M.
Gim (EHT. 101) M. Ml chan agreed that, other than the
physi cal manner effectuating the homicide, there was no
indication that M. Gim planned the homcide in question (1d.).
M. Mlchan did not have a recollection of providing the
docunents in Defense Exhibit #2 to M. Gins trial counsel
(EHT. 102). M. Mlchan testified that he recalled Dr. Berkland
bei ng questi oned about these facts in his deposition (1d.). The
deposition was taken by Assistant Public Defender Toni Stitt who
represented M. Gim prior to Richard HIl and Mchael Rollo

(rd.). M. Mlchan agreed that the information in Defense

“Dr. Mcheal Berkland, at the time of M. Ginis trial, was a
medi cal examiner in the 1% Judicial Grcuit and performed an
autopsy of the victimin this matter.
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Exhibit #2 is nore detailed than that in the deposition (EHT.
103) . M. WMl chan testified that in hindsight, the information
in Defense Exhibit #2 “probably should have been turned over”
(rd.). M. Mlchan did not recall M. Gims trial counsel
i npeaching Dr. Berkland wth the information contained in
Def ense Exhibit #2 (EHT. 105). M. Ml chan did not recall M.
Gims trial attorneys seeking to exclude any testinmony from Dr.
Berkland (1d.).

M. Mlchan identified a letter from Donald Ransey to
Assi stant State Attorney Julie Edwards (EHT. 107). The docunent
was admtted as Defense Exhibit #4 (EHT. 108). M. Mol chan
stated that the letter is a docunent that he would normally
di scl ose to defense counsel (l1d.).

M. Mlchan also identified a docunent from the state-
attorney file that was adnitted as Defense Exhibit #5 (EHT. 110-
11). The docunent is a nenorandum sent by Judge Ronald
Swanson’s office with an attached letter from an innmate naned
Tracy Coffey. The letter, in essence, requests help from Judge
Swanson as to Coffey’s sentencing based on Coffey’s assistance
to the Gim prosecution.® The menmp was sent to M. Ml chan and
Spiro Kypreos (EHT. 111). M. Mlchan stated that the letter

was likely sent to him because of the reference in the letter to

°To be clear, Tracy Coffey did not testify against M. Gim at
ei ther phase of trial. Apparently, was prepared to provide
j ail house snitch testinony against M. Gim
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the Gimecase (1d.). M. Kypreos was appointed by Judge Bell in
this matter to represent the public interest in devel oping
mtigation as to M. Gim (ld.). M. WMl chan did not recall
advising M. Kypreos of Coffey’'s status as a potential wtness
against M. Gim (EHT. 112). M. Mdlchan testified that he
probably did not advise Judge Bell that M. Kypreos represented
Coffey, a potential witness against M. Gim (EHT. 113). M.
Mol chan did not make M. Ginmis trial attorneys aware of this
fact (1d.). M. Mol chan stated that in hindsight he probably
should have infornmed the parties of the arguable conflict, but
he did not make the connection between Coffey and M. Kypreos
(EHT. 114).

Judge Ronal d Swanson testified and recall ed being assigned
as the Assistant State Attorney on the Gim case (EHT. 126).
Judge Swanson recognized the Berkland docunents in Defense
Exhibit #2 and had reviewed them prior to the hearing (EHT.
127). Judge Swanson testified that he was aware of the Berkland
i ssue while prosecuting the Gimcase (EHT. 128). Judge Swanson
recalled the issue being discussed at Berkland s deposition
(rd.). Judge Swanson stated his belief that Toni Stitt was
representing M. Gim at Berkland s deposition (EHT. 128-29).
Judge Swanson testified that he has no recollection of
disclosing the docunents in Exhibit #2 to M. Gims trial

counsel (EHT. 129). Further, he has no know edge that M.
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Gims trial attorneys were ever nade aware of the information
in Exhibit #2 (EHT. 140). Judge Swanson stated his belief that
t he docunents woul d be sonething that should be disclosed to the
def ense (EHT. 130, 136).

Judge Swanson also identified Defense Exhibit #5 and
testified that the witer of the nmenmorandum was his judicial
assistant, Joni Wiite (EHT. 131). Judge Swanson testified that
he believes the meno woul d have been sent to M. Ml chan and M.

Kypreos because they “would have an interest in the
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correspondence of sone nature” (EHT. 132). Further, the
menor andum would have been sent by M. Wite wthout any
specific direction from Judge Swanson hinself (EHT. 132).
Judge Swanson did state that he recalled the nane Tracy Coffey,

but was not sure if the recollection was from working as an

Assistant State Attorney or as a judge (EHT. 133). Judge
Swanson did not recall informng Judge Bell of the facts
surroundi ng the nenorandum (EHT. 134). Judge Swanson stated

t hat had he known about the alleged conflict, he thinks he would
have i nformed Judge Bell (I1d.).

Richard H Il testified that he was appointed by the trial
court to represent M. Gim (EHT. 147). Hill had been with the
State Attorney’s Ofice from 1986, until he began his private
practice in March, 1997 (EHT. 141). Hill began crim nal - def ense
work in 1997 (EHT. 143). HIll testified that M. Gim had his
own ideas of how he wanted the case handled and that M. Gim
“basically dictated what we did” (EHT. 159). H Il did what M.
Gimtold himto do (1d.). Mchael Rollo was primarily handling
the penalty phase (EHT. 161). H Il and Rollo were not partners
and had no informal agreenment to work together (EHT. 146). Hill
had never defended a capital case prior to being appointed in
M. Gims case (EHT. 148). Hll's first actions on the case
were to review discovery and visit M. Gim (EHT. 152). Hill

testified that he and Rollo kept their case nmaterials separate
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(EHT. 154). The Public Defender’'s Ofice had the case prior to
H Il and turned their files over to him upon his appointnent
(EHT. 155-56). H Il did not recall discussing with the Public
Def ender what their strategy in the case had been and received
no nmenos from them in that regard (EHT. 157-58). HiIl stated
that he talked with M. Rollo and Dr. Larson as part of the
penal ty-phase devel opnent of the case (EHT. 162). He al so spoke
with M. Gim(ld.). As to Dr. Larson’s recommendation that a
consul tation be done with a drug expert, Hill stated that he did
not do so because *“he [M. Gin] did not want any mtigation
presented” and, as a result, “everything pretty well stopped, we
didn't go nmuch further based on his w shes” (EHT. 166) (enphasis
added). Hill further stated that “we investigated mtigation up
to a certain point, but based on his wishes, that’'s as far as it
went” (EHT. 167). However, Hill added that he and M. Rollo
were “concerned with having the case prepared for trial” (EHT.
169) . Further, H Il did not believe that the waiver filed by
himand M. Rollo absolved them of the duty to investigate (EHT.
215) . Hll stated his opinion that the witten waivers would
have been filed at M. Gins request (EHT. 171). Hi |

testified that he had used a drug expert in a prior capital case
that he defended (EHT. 172). The expert testified in both guilt
and penalty phases (l1d.). Hll testified that he is unsure why

t he penalty-phase jury-recommendati on was not waived (EHT. 174).
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HIl testified that he did not investigate M. Ginms prior
incarceration history (EHT. 176). HIll stated that he did
beconme aware that Dr. Larson believed that M. Gim was brain
damaged (EHT. 177). HIl was aware of M. Gims history of
al cohol and substance abuse, as well as his being abused as a
child (EHT. 178). HIll testified that M. Gimwas primarily,
to the exclusion of other itens, interested in pursuing the
evi dence of Henry Hones’' possible involvenmrent (EHT. 178). Hill
knew several nonths in advance of trial that the Henry Hones
evi dence was not going to be allowed (EHT. 185). Hill testified
that M. Gim did not want to use an intoxication defense
because he would have to admt guilt (EHT. 179). H Il stated
that he, hinself, rejected an intoxication defense (EHT. 180).
Hill testified that he would have chall enged and attacked
the nedical examner’s testinony, if he had inpeachnment evidence
to do so (EHT. 186). Hill agreed that the nedical-examner’s
testinony was the sole evidence of sexual battery (1d.). Hill
agreed that the nedical-examner’s testinony regarding sexua
battery was the sole basis for felony-nurder (1d.). H 1l was
not aware of Berkland s problenms in Mssouri that are reflected
in Defense Exhibit #2 (EHT. 187). No one from the public
defender’s office told Hill about the information (EHT. 204).
H 1l did not become aware of the information until after trial

(EHT. 188). If Hill had the information, he “certainly would
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have used it” (EHT. 187). Hill added that there was no evidence
of preneditation (1d.). H 1l testified that he would have
received the public-defender’s file which would have included,
ostensibly, all depositions (EHT. 228). Hll testified that
he had discussions with M. Rollo about waiving the penalty
phase jury (EHT. 192). He did not have simlar conversations
with M. Gim(ld.). HIll did not recall he and Rollo making a
decision on the issue (1d.).

Hll testified that he recalls discussing with M. Gim
nmoving to disqualify Judge Bell (EHT. 194). According to Hill
M. Gim*®“was fine with Judge Bell staying on the case” (1d.).
Hill recalled discussing the issue, but was not clear that he
informed M. Gim of the legal standard for disqualification
(EHT. 196).

H 1l stated that M. Gimtold himnot to argue for |esser
i ncluded offenses (EHT. 197). HiIl further stated that he put
this request on the record to protect hinself from an
i neffective assistance claim (EHT. 198).

Hll testified that he did not recall anyone from the
defense actually looking for mitigation that could be presented
(EHT. 200). Hi |l exam ned Defense Exhibit #5 regarding Tracy
Coffey and stated that he had never seen the docunent (EHT.
204). Hill added that he was not aware of the conflict between

M. Kypreos, M. Gim and Tracy Coffey (EHT. 219). Hill added
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that he is sure he would have nentioned it, if he had known
about it (1d.).

CGenerally, M. Hill could not state a reason why he did not
i npeach witness Cynthia Wells, who identified M. Gim as being
at the pier with a shirt on, with the fact that there was
allegedly a video showing him with his shirt off (EHT. 209,
211). H 1l essentially testified that Wells identification was
irrelevant given that the video placed M. Gim at the pier
(1d.).

H Il testified that the fact that there were two sets of
tire tracks leading from M. Gims back yard was not
“significant” given the other facts of the case (EHT. 214).
Also, H Il did not find it significant that the victim had on
socks when her body was discovered, but was reported by |aw
enforcement to have been in bare feet when seen with M. Gim
earlier in the norning (EHT. 216).

HI1l testified that if he had heard the “Amen” coment
during the penalty phase, he would have objected to it.

Julie Edwards testified that she is an Assistant State
Attorney in the MIlton office and has been since 1995 (EHT.

241). Ms. Edwards examined Defense Exhibit #4, a letter

addressed to her (EHT. 242). Edwards did not renenber
receiving the letter (1d.). Edwards did not recognize the nane
of the letter witer, Donald Ransey (ld.). Edwards recalled her
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office prosecuting the Gim case, but she was not directly
involved with it (1d.). Edwards testified that she would have
forwarded the letter to the prosecutor on the Gim case (EHT.
243). Edwards woul d not have independently disclosed the letter
to defense counsel (1d.).

Spiro Kypreos testified at the evidentiary hearing and
stated that he was appointed by the trial court as public
counsel (EHT2. 9). Further, Kypreos stated that M. Rollo would
not comunicate with him about the case because “his client did
not want to contest the death penalty” (1d.). Kypreos al so
stated that Rollo was “opposing ne” (EHT2. 10). Kypreos felt
that M. Gims interests and the public’s interest coincided
(EHT2. 10). Kypreos testified that he felt his job was to
represent M. Gim “as if he were nmy client” (1d.). Kypr eos
stated that he was attenpting to get as nuch information about
M. Ginms nental health as he could (EHT2. 18). Regarding M.
Gims nental health, Kypreos stated that he felt M. Gim “was
a time bonmb waiting to go off, and | think it was for
ci rcunstances beyond his control” (1d.). Kypreos believes that
he had Dr. Larson’s report or deposition (EHT2. 22-23).
Kypreos stated that he did not do an independent investigation
into mtigation (EHT2. 27). Rat her, he took the information
that was available from M. Rollo and did the best he could

(EHT2. 28). There was not enough tine for an independent
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i nvestigation (EHT2. 27-28). Kypreos testified the investigation
he was able to do under the circunmstances would not satisfy the
criteria for effective assistance of counsel (EHT2. 28).
Kypreos was not able to do a full-mtigation investigation
(EHT2. 39). Kypreos made it clear that his investigation of the
case as public ~counsel wuld not satisfy constitutional
standards for effective assistance of counsel (EHT2. 38-39).
Kypreos understood that he would not be able to consult wth
experts given the scope of his representation (EHT2. 40-41).
Kypreos did not have a budget with resources to call on (EHT2.
40). Kypreos added that based on the limted-mtigation records
he was able to see, he felt that a case could have been made to
save M. Ginms life (EHT2. 41, 45). Kypreos opined that the
mtigating factor he felt was nost conpelling was M. Ginis
proneness to violent outbursts which were beyond his control
(EHT2. 47).

Kypreos testified that he was unaware of Tracy Coffey’s
status as a witness in the Gim case and did not divulge the
arguabl e conflict of interest (EHT2. 35). Kypreos stated that
the arguable conflict did not affect the work he did in the Gim
case (EHT2. 36). Kypreos stated that he would have disclosed
the arguable conflict if he had realized it existed (EHT2. 37).

Attorney Mchael Rollo testified that he was appointed to

the Gimcase (EHT2. 54). Rollo was called by Richard H Il and
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Hill asked himif he would take on “second-chair representation”
of M. Gim (EHT3. 8). Rollo stated that H Il was responsible
for the guilt phase of the case and Rollo “was to handle the
penalty phase” (EHT3. 9). Rollo did not recall having an
i nvestigator on the case (ld.). This was because M. Gim “was
not interested in developing any mtigation evidence” (1d.).
Rollo also stated that the reason he did not develop mitigation
regarding M. Ginmis behavior while previously incarcerated was
because M. Gim wanted to waive mtigation (EHT3. 22). Rol | o
testified that he advised M. Gim against waiving the
presentation of mtigating evidence (EHT3. 11). Rollo testified
that he was aware that M. Gim was using prescribed drugs at
the time of the crime (EHT3. 12). Rollo was also aware that M.
Gimwas using illicit drugs and al cohol at the tinme (EHT3. 13).
Rollo stated that he has no specific recollection of discussing
a guilt phase defense based on M. Gims drug and al cohol use,
but he believes it was discussed (Id.). Roll o generally
recalled Dr. Larson advising in his deposition that an expert in
pharmacol ogy or toxicology should be consulted (EHT3. 14).
Rollo’ s recollection is that this was not followed up on (1d.).
Roll o agreed that this suggested consultation could have opened
up a line of defense (1d.). Rollo did not recall having a
conversation with M. Gim about this type of consultation

(EHT3. 19). Rollo testified that the reason for not
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investigating this type of consultation was because of M.
Gims wshes (EHT3. 41-42). Further, Rollo felt that it would
be a waste of time and resources (EHT3. 44). Rol |l o descri bed
his efforts at developing mtigation as reading the public-
defender file, doing research on “volunteers,” and identifying
from the file possible mtigating circunstances (EHT3. 15-16).
Roll o al so spoke with M. Gims nother, sister, and step-father
(EHT3. 20). Rollo identified a research nmenorandum witten by
Li sa Queen (EHT3. 17). Queen was a paralegal that Rollo used at
the time of the Gimtrial (1d.). Rollo stated that Queen did
the research on the Me, or mtigation waiver requirenents
(rd.). Rollo stated that he also did some independent research
(EHT3. 18).

Wth regard to the failure to waive the jury sentencing
recommendation, Rollo testified that he is not sure he ever had
a direct conversation with M. Gim about the possibility (EHT3.
23). Roll o asserted his own awareness of case law allow ng a

capital defendant to waive a jury-sentencing reconmendation

(EHT3. 24). Rollo also stated that at the tinme of the Gim
trial, he felt like a “passive presentation to the jury was
going to required” (EHT3. 26). Roll o added that he felt it

woul d not meke any difference to a man who wants to be sentenced

to death anyway (EHT3. 28).

®°Koon v. State, 619 So.2d 246 (Fla. 1993).

23



SUMVARY OF THE ARGUMENTS

(1) The state wthheld valuable, excul patory and/or
i mpeachnment evidence which prejudiced M. Ginis right to a fair
trial. The state possessed information concerning nedical
exam ner Dr. Mchael Berkland which was not disclosed to M.
Gim or his trial counsel. Specifically, the state possessed
information that Dr. Berkland had been stripped of his license
to practice in Mssouri based on allegations that he had
falsified autopsies, sonme of them in homcide cases. Thi s
evi dence  was especially critical, and its wi t hhol di ng
prejudicial, given that Dr. Berkland gave essential testinony
that the victim was sexually battered, the only basis for
felony-nurder in a case where felony-nmurder was the only theory
of first-degree nurder. Additionally, the state possessed
evidence that a wtness had cone forward wth information
regarding M. Gims use of drugs and al cohol. Thi s evidence
was relevant to a potential guilt-phase defense and mtigation
W t hhol di ng such informati on was prejudicial.

(rr) Trial counsel provided ineffective assistance of
counsel to M. Gimat the guilt phase of trial. Trial counsel
had know edge that there was a viable guilt phase defense of M.
Gim related to his poly-use of drugs in concert with his
suffering fromlintermttent Explosive Disorder and brain damage.

Counsel, despite being on notice of this viable defense, never
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investigated it and never discussed its potential with M. Gim
In addition, trial counsel failed to provide adequate advice,
counsel, and guidance by failing to nove to disqualify the trial
judge. The trial judge had previously represented the alternate
suspect in t he case and failure to nove for hi s
di squalification, as evidenced by the judge's failure to allow
evidence of the alternate suspect’s possible guilt, was
prej udicial . Further, trial counsel needlessly advised the
court and the state that M. Gim did not desire for him to
argue for lesser included offenses to first-degree nmurder. Such
action by trial counsel was, as he admtted, sinply an effort to
defend against future post-conviction clainm when he should have
been defending M. Gim Such action was unethical and
prej udi ci al . Finally, trial counsel was ineffective in failing
to identify evidence for and argue to the jury reasonabl e doubt
as to M. Gims guilt. Specifically, trial counsel failed to
challenge identification of M. Gim at the site where the
victims body was recovered, failed to raise and argue evidence
indicating that the victim had been sonewhere other than M.
Ginms house the nmorning of the crinme based on the fact that she
was found with socks on, and failed to point out that there were
multiple sets of tire tracks in M. Gims back yard. Thi s
evi dence of reasonable doubt should have been raised and argued.

Not doing so was prejudicially ineffective.
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(ren) Trial counsel provided ineffective assistance of
counsel at the penalty-phase of trial. M. Gims ostensible
wai ver of the right to present nmitigating evidence to the jury
was invalid. Trial counsel failed to adequately investigate
mtigating evidence, especially regarding M. Gims poly-use of
drugs and its affect in <concert wth his diagnosis of
Intermttent Explosive Disorder and brain damage. Despite
counsel clearly being on notice that powerful mtigating

information in this regard, and otherwi se, existed, counsel

failed to follow-up and advise M. Gim of its value. As a
result, M. Gims waiver and the total lack of mtigation
presented to the jury was invalid. Had this information been

presented, there is a reasonable probability of a different
result. Addi tional ly, trial counsel was prejudicially
ineffective in failing to adequately advise M. Gim of his
right to request waiver of the jury' s sentencing recomrendation.
Counsel s advice was clearly wong and prejudiced M. Gim

(1'V) Special ly-appointed counsel, appointed by the court to
present mtigation on behalf of the “public interest” operated
under a conflict of interest which was not disclosed to M.
Gim his trial counsel, or the trial judge. Speci al | y-
appoi nted counsel represented M. Gim and the jail house snitch
who was prepared to testify against him Speci al | y-appoi nt ed

counsel failed to divulge this conflict. Additionally, the
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Assistant State Attorney was aware of the conflict and failed to
divulge its existence to M. Gimor the court. Such a conflict

presented per se prejudice to M. Gim
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ARGUMENT |

MR GRIM WAS DEPRIVED OF H S R GHATS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDMENT TO
THE UNI TED STATES CONSTITUTION AS WELL AS
HS RGATS UNDER THE FIFTH  SI XTH, AND
El GHTH AMENDMENTS BECAUSE THE STATE W THHELD
EVI DENCE WH CH WAS MATERI AL AND EXCULPATORY
| N NATURE. SUCH OM SSI ONS RENDERED DEFENSE
COUNSEL' S  REPRESENTATI ON | NEFFECTI VE ~ AND
PREVENTED A FULL ADVERSARI AL TESTI NG THE
LONER COURT ERRED |IN DENYING APPELLANT
RELI EF ON THI S BASI S.

A DR BERKLAND
John Mol chan, the trial prosecutor in this case, identified

Defense Exhibit #2 as a series of docunents from the state

attorney file (EHT. 98-99). The docunents are a fax
transm ssion sheet and docunents related to Dr. M chael
Berkl and’s de-licensure in the state of M ssouri. M. Mbl chan

testified that he received the documents from the 1% Circuit
State Attorney’s Ofice in Ft. Walton Beach (EHT. 99). Further,
he faxed the docunents to the Pensacola State Attorney’'s Ofice
because he believed that the docunents needed to be seen by
Curtis CGolden, the elected State Attorney (1d.). M. Ml chan
stated that he may have been aware of Dr. Berkland' s troubles
prior to receiving docunents from the Ft. Walton satellite
office, but he could not say so with certainty (rd.). M.
Mol chan recalled discussing the facts of the M ssouri troubles
with Dr. Berkland (EHT. 100). M. Ml chan agreed that Dr.
Berkland’ s testinony was inportant in proving the sexual battery

charge aainst M. Gim (EHT. 101). M. Mol chan agreed that,
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other than the physical manner of the honmicide, there was no
indication that M. Gimplanned the victinmis death (1d.). M.
Mol chan did not have a recollection of providing the docunents
in Defense Exhibit #2 to M. Gims trial counsel (EHT. 102).

M. Mlchan testified that he recalled Dr. Berkland being
questioned about these facts in his deposition (1d.). The
deposition was taken by Assistant Public Defender Toni Stitt who
represented M. Gim prior to Richard H Il and Mchael Rollo
(rd.). M. Ml chan agreed that the information in Defense
Exhibit #2 is nore detailed than that in the deposition (EHT.

103). M. Ml chan testified that in hindsight, the information

in Defense Exhibit #2 “probably should have been turned over”

(rd.). M. Mlchan did not recall M. Gims trial counsel
i npeaching Dr. Berkland wth the information contained in
Def ense Exhibit #2 (EHT. 105). Mol chan did not recall M.

Ginms trial attorneys seeking to exclude any testinony from Dr.
Berkland (1d.).

Judge Ronal d Swanson testified and recall ed being assigned
as an Assistant State Attorney on the Gim case (EHT. 126).
Judge Swanson recognized the Berkland docunents in Defense
Exhibit #2 and had reviewed them prior to the hearing (EHT.
127). Judge Swanson testified that he was aware of the Berkland
i ssue while prosecuting the Gimcase (EHT. 128). Judge Swanson

recalled the issue being discussed at Berkland' s deposition
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(rd.). Judge Swanson stated his belief that Toni Stitt was
representing M. Gim at Berkland s deposition (EHT. 128-29).
Judge Swanson testified that he has no recollection of
disclosing the documents in Exhibit #2 to M. Gims ¢trial
counsel (EHT. 129). Further, he has no know edge that M.
Gims trial attorneys were ever nmade aware of the information
in Exhibit #2 (EHT. 140). Judge Swanson stated his belief that
t he docunents woul d be sonething that should be disclosed to the
def ense (EHT. 130, 136).

Richard Hill testified that he would have chall enged and
attacked the nedical examner’s testinony if he had inpeachnent
evidence to do so (EHT. 186). Hi Il agreed that the nedical
examner’s testinony was the sole evidence of sexual battery
(rd.) H Il agreed that the nedical examner’s testinony
regarding sexual battery was the sole basis for felony-nurder
(rd.). H 1l was not aware of Berkland s problens in M ssouri

that are reflected in Defense Exhibit #2 (EHT. 187). No one

from the public defender’'s office told Hill about the
information (EHT. 204). HI1l did not beconme aware of the
information until after trial (EHT. 188). If HIl had the

information, he “certainly would have used it” (EHT. 187). Hil
added that there was no evidence of preneditation (1d.). Hil

testified that he would have received the public defender’s file
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whi ch would have included, ostensibly, all depositions (EHT
228).
The issue presented here is whether or not the state

conmtted a violation of Brady v. Maryland, 373 U S. 83 (1963).

In order to prove a violation of Brady, a claimnt nust
establish +that the governnment possessed evidence that was
suppressed, that the evidence was "exculpatory" and/or had
"i npeachnent” value, and that this evidence was "material."

United States v. Bagley, 473 U S. 667 (1985); Kyles v. Witley

514 U.S. 419 (1995); Strickler v. Geene, 527 U S. 263 (1999).

Evidence is "material® and a new trial or sentencing is
warranted "if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the
proceedi ng woul d have been different.” Kyles, 514 U S. at 433-

434; Mordenti v. State, 894 So. 2d 161 (Fla. 2004); Hoffman v.

State, 800 So. 2d 174 (Fla. 2001); Rogers v. State, 782 So. 2d

373 (Fla. 2001); Young v. State, 739 So. 2d 553 (Fla. 1999). On

the other hand, if M. Ginls counsel was or should have been
aware of the information, his counsel was ineffective in failing

to discover and utilize it, Strickland.v Washington, 466 U. S

668 (1984), and this Court nust still weigh the prejudice to M.

Gimdue to counsel’s failure. See Cardona v. State, 826 So. 2d

968, 917 (Fla. 2002); Trepal v. State, 836 So. 2d 405 (Fla.

2003) (same test used for prejudice or materiality in Brady and
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Strickland clains). A proper materiality analysis under

Brady also nust contenplate the cunulative effect of all
suppressed information. Further, the materiality inquiry is not
a "sufficiency of the evidence" test. |d at 434. The burden of
proof for establishing materiality is |Iess than a preponderance.

Wlliams v. Taylor, 120 S. C. 1495 (2000); Kyles, 514 U S. at

434. O, in other words, "A defendant need not denonstrate that
after discounting the inculpatory evidence in |light of the
undi scl osed evidence, there would not have been enough left to
convict." Id. Rat her, the suppressed information nust be
evaluated in light of the effect on the prosecution's case as a
whole and the "inportance and specificity®" of the wtness’

testinmony. United States v. Scheer, 168 F. 3d 445, 452-453 (11'"

Cr. 1999).

Brady requires disclosure of evidence which inpeaches the
prosecution's case or which nay excul pate the accused "where the
evidence is material to either guilt or punishnment.” The
evi dence at issue here certainly neets that test.

A crimnal defendant is entitled to a fair trial. As the
United States Suprene Court has expl ai ned:

a fair trial is one in which evidence
subject to adversarial testing is presented
to an inpartial tribunal for resolution of

i ssues defined in advance of the proceedi ng.

Strickland v. Washington, 466 U. S. 668, 685 (1984). 1In order to

ensure that an adversarial testing and fair trial occur, certain
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obligations are inposed upon both the prosecutor and defense
counsel. The prosecutor is required to disclose to the defense
evidence "that is both favorable to the accused and 'materi al

either to guilt or punishnment."'" United States v. Bagley, 473

U S 667 , 674 (1985), quoting Brady at 87. Defense counsel is
obligated "to bring to bear such skill and know edge as wll
render the trial a reliable adversarial testing process.”

Strickland These allegations raise a reasonable |ikelihood of a

different result. M. Gim was denied a reliable adversarial
testing. The jury never heard the considerable and conpelling
evi dence that was obviously exculpatory as to M. Gim I n
order "to ensure that a mscarriage of justice [did] not occur,”
Bagl ey, 473 U S. at 675, it was essential for the jury to hear
t he evidence. The state failed to disclose exculpatory and
i npeachnment evidence that was in their possession at the tine of
M. Gims trial. This failure underm nes confidence in the
reliability of M. Gims convictions, as well as the

reliability of his death sentence. Berger v. United States, 295

U S 78, 88 (1935).

The |ower court found that the evidence denonstrated that
nei t her pr osecut or assigned to the case disclosed the
information regarding Dr. Berkland (PG R 188-89). However, the
| ower court additionally found that the information was in fact

di scl osed based on a pre-trial deposition taken by the Assistant

33



Public Defender (PG R 189). The lower court further points to
Richard Hll’'s testinony on cross-examnation stating that “I'm
sure | did” factor in the deposition when preparing for trial
(1d.). This holding by the | ower court conpletely ignores anple
and thoroughly nore convincing testinony from H Il that he did
not have the information that Dr. Berkland had been stripped of
his license in Mssouri. On direct examnation, Hill testified
that he was not aware of the Berkland information (EHT. 187),
that no one fromthe Public Defender’'s Ofice told himabout the
information (EHT. 204), that he only becane aware of the
information post-trial (EHT. 188), and that he would have used

the information to inpeach Dr. Berkland if he had it (EHT. 187).

This far nore enphatic testinony from Hll belies the |ower
court’s finding that H |l knew of the information. Frankl y,
Hll's testinony on cross-examnation, after being confronted

with the deposition formhis file, seens to be an after-the-fact
construction. The lower court’s finding is unreasonabl e. In a
conclusory fashion, the lower court finds no prejudice (PC-R
189). The lower court’s analysis seens to be that if the
defense knows of the information, there can be no prejudice
under Brady or ineffective assistance of counsel analysis. The
court’s finding in this regard is legally inaccurate. There is
no syllogistic relationship between know edge and a concl usion

of lack of prejudice. Not ably, Richard H Il testified that if
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he had the information, he certainly would have used it. Any
effective lawer would have tried to use it. Not doing so was
prej udi ci al . The lower court’s analysis, taken to its | ogical
extrenme, would hold that if a defense attorney had indisputable
knowl edge that someone other than his client conmtted the
charged crinme and did not use it, there could be no prejudice
because defense counsel had know edge of it. This is
nonsensical. The |lower court erred in this regard.

Dr. Mchael Berkland was the state’s pathologist in this
case and testified to various issues regarding the victims
death (TT. 566-93). In addition to giving opinion testinony
about the victinis cause of death, Berkland also testified that
the victim was sexually battered by her killer (l1d.). The
testinony regarding sexual battery was dubious, but crucial.

The state had a tenuous, at best, case for preneditated nurder

in this nmatter. There sinply was no real evidence of
preneditation and none was presented. Both prosecutors and
trial counsel effectively acknow edged this. The evi dence of

sexual battery was exclusively the opinion of Dr. Berkland that
the victim had been vaginally penetrated wth an object.
Because the state had no case for preneditated nurder, in order
to secure a first-degree mnmurder conviction, they had to have a
basis for felony-nurder. Dr. Berkl and’s sexual battery

testimony was that basis. Wthout that basis, this case is
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second- degree nurder at nost, and possibly |ess. Thus, Dr.
Berkl and’ s testinony was extra-critical.

As the evidentiary hearing evidence denonstrated, the state
possessed valuable, detailed exculpatory and/or inpeachnent
evidence regarding Dr. Berkland s background and suspension
while in the state of M ssouri. Dr. Berkland was, follow ng
fairly extensive legal proceedings, suspended from nedical
practice (Defense Exhibit #2, PCR 270-71). Thi s suspension
was based on the testinony of nore than one fell ow pathol ogi st,
one of which was his supervisor (l1d.). In an order from Judge
Thomas C ark of Jackson County, Mssouri, it was found that Dr.
Berkl and deliberately falsified eight different autopsies and
“poses a substantial probability of serious danger to the
heal th, safety, and welfare of his patients, clients, and/or the
residents of this state” (1d.). In a letter dated Novenber 22,
1996, Dr. Thomas Young, Berkland’ s M ssouri supervisor, wites
to the prosecuting attorney that Berkland falsified twelve
autopsies, two of which were hom cides (Defense Exhibit #2, PG
R 274). Additionally, Berkland was fired by Dr. Young in a

menor andum dated January 10, 1996 (Defense Exhibit #2, PC-R

277) .

The state was in possession of this obviously crucial
i nformati on. Dr. Berkland's arguably crimnal activities in
M ssouri shoul d have been disclosed to defense counsel. As M.
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Mol chan, Judge Swanson, and trial counsel testified, and the
| ower court found, they were not. Further, even if counsel was
in possession of this information, he, apparently, failed to
even read Dr. Berkland s deposition. This conclusion is based
on the fact that M. Hill's testinmony was clearly that he did
not know of the information and that if he had it, he would have
used it. Had counsel possessed and wutilized this crucial
information, the result of M. Gins proceedings would have
been different.

B. DONALD RAMSEY LETTER

Prosecutor John Ml chan identified a letter from Donald
Ransey to Assistant State Attorney Julie Edwards (EHT. 107).
The docunent was admtted as Defense Exhibit #4 (EHT. 108). M.
Mol chan stated that the letter is a document that he would
normal |y disclose to defense counsel (1d.).

Julie Edwards testified that she is an Assistant State
Attorney in the MIton office and has been since 1995 (EHT.
241). Ms. Edwards exami ned Defense Exhibit #4, a letter
addressed to her (EHT. 242). Edwards did not renmenber receiving
the letter (1d.). Edwards did not recognize the nanme of the
letter witer, Donald Ransey (ld.). Edwards recalled her office
prosecuting the Gim case, but she was not directly involved
with it (1d.). Edwards testified that she would have forwarded

the letter to the prosecutor on the Gim case (EHT. 243).
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Edwards would not have independently disclosed the letter to
def ense counsel (1d.).
The issue presented here is whether or not the state

conmtted a violation of Brady v. Maryland, 373 U S. 83 (1963).

The precedent and applicable |law regarding the claimas to Dr.
Berkland is equally applicable here.

The |ower court erroneously found that because M. Gim
hi nsel f had know edge that he was a drug addict, this precludes
the possibility of a Brady violation (PCR 191-92). As the
court <correctly noted, neither M. Mlchan or M. Edwards
di scl osed the information to defense counsel (PC-R 191).

The letter in question states that Donald Ransey worked and
was friends with M. Gimand his forner wife (Defense Exhibit #
4, PG R 318-19). Apparently, Ransey knew M. Gim and his ex-
wfe from their respective jobs at Daws Manufacturing (1d.).
The letter outlines Ransey’s knowedge of M. Gim (1d.).
Specifically, Ransey details his knowedge of M. Gims
excessive drug and al cohol use (I1d.). Ransey states that M.
Gimtook so nuch L.S.D. and drank so nuch al cohol that it was
causing him[Gim to lose his honme (1d.).

As argued infra, M. Gim had viable defenses, both as to
conviction and sentence, predicated on his poly-use of drugs,
their interaction, and their effect on his behavior. The

information is crucial in that it conmes from an independent
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source, sonmeone who did not necessarily paint a glaring portrait
of M. Gim The lower court sinply msses this point in
holding that M. Ginis know edge of the information precludes a
Brady violation. Further, drug and al cohol related defenses are
comon, especially in nurder cases. The state knew, or should
have known, that this information was at |east potentially
excul pat ory. As it turns out, the information was crucially
excul patory. Despite the state’s know edge of this information

it was not turned over to defense counsel. As a result, the

provi sions of Brady were viol ated.
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ARGUMENT | |
VR. GRI M WAS DEPRI VED OF H S
CONSTI TUTI ONALLY GUARANTEED Rl GHT TO
EFFECTI VE ASSI STANCE OF COUNSEL AT H'S
CAPI TAL TRIAL VWHEN H'S ASSI GNED ATTORNEY
FAILED TO ADEQUATELY | NVESTI GATE AND/ OR
PRESENT EXCULPATORY AND | MPEACHVENT EVI DENCE
AND TESTI MONY, AND FAILED TO ADEQUATELY
PREPARE FOR AND CHALLENGE THE EVI DENCE

PRESENTED BY THE STATE. AS A RESULT,
CONFIDENCE IN THE JURY'S VERDICT IS
UNDERM NED. THE LOWER COURT ERRED [N
DENYING THIS CLAIM AFTER AN EVI DENTI ARY
HEARI NG._

A. FAI LURE TO PRESENT A VI ABLE MENTAL HEALTH DEFENSE

Dr. Janes Larson was admtted as an expert in forensic
psychol ogy (EHT. 11). Dr. Larson was contacted by attorney
M chael Rollo in March, 2000 regarding his potential involvenent
in the instant case (EHT. 12). Dr. Larson interviewed M. Gim
on April 4, 2000 and followed that up with psychol ogi cal testing
on April 11, 2000 (EHT. 13). Dr. Larson reviewed “basic
di scovery” (I1d.). Dr. Larson testified that he reviewed M.
Ginms psychol ogical treatnment records from Aval on Center (1d.).
The records revealed that M. Gim voluntarily sought treatnent
at Avalon Center for anger managenent (EHT. 14). The records
revealed that M. Gim was evaluated by Dr. Gushwa who Dr.
Larson considers a “very good evaluator” and “good wth
medi cations” (1d.). The records also revealed that Dr. Gushwa
diagnosed M. Gim wth intermttent explosive disorder and
anti -social personality disorder (EHT. 14-15). Intermttent

Expl osive Disorder is a nental illness and is often related to
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brai n damage or exposure to violence as a child (EHT. 29, 38).
Dr. Larson agreed wth Dr. Gushwa's diagnosis (EHT. 29). Dr.
Larson added that in his opinion M. Gim would not neet the
criteria for the “extrene” anti -soci al personality, or
psychopat hic personality (EHT. 15-16). Dr. Larson indicated in
his testinony that anti-social personalities are the result of
either hereditary or environnental factors (EHT. 16-17). Dr.
Larson stated that the Avalon records indicated M. Gimentered
Aval on of his own accord because he was “dissatisfied with his
own tenper and the way he treated his wfe” (EHT. 17-18). M.
Gim was prescribed, as part of his Avalon treatnent, the
medi cati ons Depakote and Prozac (EHT. 18). M. Gim was also
abusing alcohol at the tine (1d.). \Wen Dr. Larson interviewed
M. Gim he found himto be depressed, but not psychotic (EHT.
20). Further, M. Gimhad been depressed for sone tine because
of nmarital and economic stressors in his life (1d.). M. Gim
had a I engthy history of alcohol abuse and experinentation wth
substances (1d.). Dr. Larson learned that M. Gim was a Navy
brat whose parents were divorced when he was eleven (EHT. 21).
M. Gins mny attenpts to contact his father were rebuffed
(1d.). M. Gimstill felt hostile about his father (1d.). M.
G im described the unhappiness of his unraveling marriage and
the infidelity and di shonesty of his wife (EHT. 22). Dr. Larson

stated that M. Gi munderstood Larson to be a nmitigation expert
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and was not enthusiastic about this (EHT. 23). Dr. Larson
stated that he felt that M. Gins answers were abbreviated
because of this, especially regarding “deprivations in chil dhood
and dysfunctional famly” (EHT. 24). There was no evidence that
M. Gimwas “malingering” (EHT. 25). M. Gimdid not refuse
to answer any questions (EHT. 43). Dr. Larson adm nistered an
|.Q test, the WAIS II1l, which revealed the |ikelihood of
organi ¢ brain damage (EHT. 26). Dr. Larson stated his opinion
that the 1.Q scores were valid (EHT. 27). In ternms of the
incident in question, M. Gimtold Dr. Larson that he had been
drinking heavily the night before, was very angry at his wfe,
and that his anger “cane out at the wong person” (EHT. 27-28).
Dr. Larson opined that both statutory nental health mtigating
factors apply in this case (EHT. 30). Further, Dr. Larson wote
such in his file at the tine of the Gimtrial and in a letter
to M. Ginms trial attorneys (EHT. 31). Dr. Larson testified
additionally that he nmade recommendations to M. Ginis trial
attorneys regarding M. Gims use of the prescribed drugs
Prozac and Depakote, as well as alcohol (I1d.). Dr. Larson
di scussed a drug use defense with M. Gins attorneys and
recommended to them that they consult with an expert in that
field (EHT. 31-32). Dr. Larson would have testified, at trial,
to the opinions he gave at the evidentiary hearing (EHT. 35).

Further, Dr. Larson stated that he would “absolutely” defer to
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an expert in the field as to the effect of prescribed drugs on
M. Gims behavior (EHT. 44). Dr. Jonathan Lipman testified
that he is a Neuropharnacol ogi st and that Neuropharnmacology is a
field that deals with the effects of drugs and chemcals on the
brain and behavior (EHT. 46). Dr. Lipman is also an Associate
Clinical Professor of Psychiatry at East Tennessee State
University (EHT. 47). Neur ophar macol ogi sts |like Dr. Lipman
devel op drugs to treat various nmental disorders (EHT. 49). Dr.
Lipman stated that he was retained by undersigned counsel to
work on the instant case (EHT. 53). Dr. Lipman reviewed
nunmerous records including court orders, police reports,
depositions, the autopsy report, trial testinony, sentencing
menor anda, the sentencing order, M. Ginms records for prior
of fenses, the PSI, mlitary records, work records, Dr. Larson’s
deposition, nmental health records, and crine scene photos (EHT.
55-56). Dr. Lipman testified that the effects of drugs varies
bet ween i ndividuals, depending on idiosyncracies, biochemstry,
mental illness, and physical illness (EHT. 56). Dr. Lipman
stated that the Avalon records were critical to understanding
the effects of drugs on M. Gim (EHT. 57). Dr. Lipman
testified that the diagnosis of Intermttent Explosive D sorder
has an ol der nane, Episodic Dyscontrol Syndrome (EHT. 57). Dr.
Lipman interviewed M. Gim at Union Correctional Institution

(rd.). The purpose of the interview was to explore how drugs,
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both prescribed and illicit, affected M. Gim (EHT. 58). M .
Gim was not malingering (1d.). Dr. Liprman testified that M.
Gimlived the life of a transient Navy brat with an al coholic
father (1d.). The famly relocated many tinmes (EHT. 59). M.
Gims father was violent towards him kicking him in the
testicles and punching him in the face, causing M. Gins
gl asses to be broken (I1d.). The incidents of violence all
happened when M. Ginms father was intoxicated (1d.). M.
Gins parents divorced when he was between the sixth and
seventh grades (1d.). M. Gimfirst used marijuana at twelve
years of age and was using it constantly by age fourteen (EHT.
59-60). M. Gim began using alcohol at age thirteen and this
becane constant by his senior year of high school (EHT. 60).
M. Gimjoined the Navy his senior year of high school and then
attended submarine school and sonar-tech training (1d.). M.
Gimcontinued to use al cohol and marijuana in the Navy, as well
as pharmaceutical anphetamnes (l1d.). M. Gimalso used |large
doses of LSD as often as it was available (1d.). M. Gim
descri bed alcohol-related difficulties while in the Navy that
resulted in his ultinmate discharge from the service (EHT. 60-
61) . Dr. Lipman reviewed the records of M. Ginms 1982
of fenses in Pensacola and found them “quite remarkable” in that
M. Gimcould not explain why he had commtted the offenses for

whi ch he was charged (EHT. 62). M. Gimserved eight years for
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the 1982 offenses and then violated work release twice due to

al cohol and marijuana use (1d.). M. Gims nother was able to
docunent instances of M. Gims alcohol-related explosive
violence to Dr. Lipman (EHT. 62-63). M. Gimwas arrested in
1990 in Tenple, Texas, in what was described as a drunken

epi sode of theft (EHT. 63). After incarceration in Texas, M.
Gim returned to Pensacola (1d.). M. Gim began working at
Daws Manufacturing and nmet his future wife, Lynn (l1d.). The two
were nmarried in 1996 and were married for two years (EHT. 63-
64). In two and one-half years of nmarriage, there were only two
days when the couple did not drink to the point of intoxication
(EHT. 64). After a drunken episode of violence toward Lynn on
Christrmas Eve, 1997, M. Gim checked hinself into Avalon Center
on his own initiative (EHT. 64). The treating physician, Dr.
Gushwa, prescribed the anti-epileptic drug Depakote (1d.).
Depakote is wused for grand mal and partial conplex seizures
(ld.). Later, M. Gimwas prescribed Prozac (1d.). Dr. Lipman
noted that the Depakote seenmed to work, as was noted by Dr.
Gushwa on July 16, 1998 (l1d.). At the tine of the offense, M.
Gims alcohol wuse was *“prodigious” (EHT. 65). M. Gim
typically drank ten to twelve beers after work on a typical week
night and a case of beer and a 1.75 liter bottle of bourbon on
weekend days (1d.). Dr. Lipman calculated M. Ginis blood-

al cohol content at the tinme of the crine as being twice to four
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times the legal |imt (EHT. 66-68). M. Gim would have been
denonstrably intoxicated at the tinme of the crime, “his brain
under the influence of |arge anmounts of al cohol” (EHT. 70). Dr.
Li pman opi ned that chronic al cohol use such as engaged in by M.
Gim causes brain injury with nunmerous denonstrative synptons
(EHT. 71-72). M. Gims decision nmaking ability, according to
Dr. Liprman, woul d have been inpaired and, further, aggravated by
Intermttent Explosive Disorder, which acted in concert with his
al cohol inpairment (EHT. 71-72). M. Gim was inpulsive, by
di agnosi s of |ED, which was exacerbated by al cohol use (EHT. 72-
73). | mpul si ve behavior, distinct from conpul sive behavior, is
characterized by a lack of forethought (EHT. 72). M. Gim was
being prescribed Depakote for his IED (EHT. 73). Prozac was
prescribed for depression (EHT. 76). Dr. Lipman stated that
Depakote *“acts on the biochemstry of the brain to blunt
electric-like excitability in those parts of the brain that are
dysfunctional in explosive dyscontrol syndrone” (EHT. 74). The
Depakote seened to help M. Gim (I1d.). Dr. QGushwa's notes
indicate that he did not believe M. Gim had stopped drinking
(rd.). Dr. Lipman stated that it would not have been good for
M. Gimto take Depakote and al cohol together (EHT. 75). M .
Gim had run out of nobney at the time of the crinme and was
rationing his doses of Depakote and Prozac (EHT. 75-76). The

effect was that M. Gimwas weaning hinself off of Depakote and
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Prozac (EHT. 76). However, the Depakote M. Gim was taking
still would have exacerbated the effects of alcohol, while not

having a therapeutic effect on the wunderlying Intermttent
Expl osi ve Disorder (EHT. 77). Dr. Lipman described this as a
“sl edge hanmmer effect” (EHT. 92). As to Prozac, M. Gimstill

had the drug in his system at the tinme of the crinme, although
not at a therapeutic level, with the result being a re-energence
of the wunderlying depressive disorder (EHT. 77-78, 89). Dr .

Li ppan opined that there is a biochenmical lesion in M. Ginms
brain that underlies his explosive violence (EHT. 78-79). Dr.

Larson’s psychol ogical testing supports this conclusion. ( EHT.

80) . Brai n-damaged individuals and anti-social individuals
suffer greater neur ot oxi c i npai r ment t han non- af f ect ed
i ndividuals (EHT. 81). Dr. Lipman stated his opinion, given
\V/ g Gims wuse of alcohol, prescri bed drugs, under | yi ng
Interm ttent Explosive Disorder, and brain damage, that M. Gim
had no intent to commt the crine and that it happened

i mpul sively and without prior thought (EHT. 82). The sanme is

true for M. Gims 1982 crine (rd.). Dr. Lipman further
stated that all of the crimnal episodes M. Gim has been
involved in were alcohol-related (Id.). Dr. Lipman also stated

his opinion that both statutory nental health mtigating factors
apply to M. Gim (EHT. 83). Dr. Lipman stated that during his

interview, M. Gimwas renorseful, tearful, and visibly shaken
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about the crinme, adding “lI see her every day scream ng for help”
(EHT. 83, 85). Dr. Lipman added on cross-examnation that his
opinion regarding brain damage is based on Dr. Larson’s
psychonetric testing and the beneficial effects of Depakote
(EHT. 87). Furt her, neuropsychol ogical tests would have added
to the opinion (EHT. 88).

Richard Hill stated that he talked with M. Rollo and Dr.
Larson as part of the penalty phase devel opnent of the case
(EHT. 162). He also spoke with M. Gim (Id.). As to Dr.
Larson’s recommendati on that a consultation be done with a drug
expert, Hill stated that he did not do so because “he [M. Gin
did not want any mnmitigation presented” and, as a result,
“everything pretty well stopped, we didn’'t go nmuch further based
on his w shes” (EHT. 166) (enphasis added). Hill further stated
that “we investigated mtigation up to a certain point, but
based on his w shes, that’'s as far as it went” (EHT. 167).
However, Hi Il added that he and M. FRollo were “concerned wth
havi ng the case prepared for trial” (EHT. 169). Further, Hi Il
did not believe that the waiver filed by he and M. Rollo
absol ved them of the duty to investigate (EHT. 215). Hill
stated his opinion that the witten waivers would have been
filed at M. Gims request (EHT. 171). Hill testified that he
had used a drug expert in a prior capital case that he defended

(EHT. 172). The expert testified in both guilt and penalty
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phases (1d.). Hill was aware of M. Ginis history of alcohol
and substance abuse, as well as his being abused as a child
(EHT. 178). Hll stated that he, hinself, rejected an
i nt oxi cati on defense (EHT. 180).

M chael Rollo testified that he was aware that M. Gim was
using prescribed drugs at the time of the crime (EHT3. 12).
Rollo was also aware that M. Giimwas using illicit drugs and
al cohol at the tinme (EHT3. 13). Rollo stated that he has no
specific recollection of discussing a guilt phase defense based
on M. Ginms drug and alcohol wuse, but he believes it was
di scussed (1d.). Roll o generally recalled Dr. Larson advising
in his deposition that an expert in pharmacol ogy or toxicol ogy
should be consulted (EHT3. 14). Rollo's recollection is that
this was not followed up on (Id.). Rollo agreed that this
suggested consultation could have opened up a line of defense
(ld.). Rollo did not recall having a conversation with M. Gim
about this type of consultation (EHT3. 19). Rollo testified
that the reason for not investigating this type of consultation
was because of M. Gims wishes (EHT3. 41-42). Further, Rollo
felt that it would be a waste of tinme and resources (EHT3. 44).

At trial, defense counsel presented a defense of reasonable
doubt . Al t hough defense counsel presented no w tnesses, it is
clear from the cross-examnation that the defense was one of

reasonabl e doubt. However, a viable defense based on M. Gims
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voluntary intoxication and poly-use of prescribed drugs was
viable and would have been effective in securing an acquittal
or, at the least, a less than first-degree conviction.

As the testinony at the evidentiary hearing denonstrated,
prior to trial, defense counsel becane aware that M. Gim was
exposed to various drugs, both elicit and prescribed, in the
time period leading up to the victinis death. Speci fically,
trial counsel was aware that M. Gim was drinking excessively,
in part due to an acrinonious divorce, snoking narijuana, and
taking the prescribed drugs Prozac and Depakote. Prior to
trial, M. Gimand defense counsel discussed the possibility of
a quasi-intoxication defense. Counsel s response was one of
indifference if not hostility, as M. Hill’ s testinony showed.
Counsel believed, as M. Rollo stated, that it was not worth
| ooking into. This, of course, was w thout ever exam ning the
potential of such a defense. Trial counsel conceded this. Had
counsel sinply investigated the issue, even to a nmarginal

extent, they would have discovered a powerful and viable

def ense. Trial counsel should have investigated the issue by
consulting wth an expert in neuropharmacol ogical issues,
including drug interaction and intoxication. Dr. Lipman was
such an expert. Such an expert was essential to determ ne the

viability of any drug-related defense and to develop those

i ssues for the jury and the court. Had counsel consulted with
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such an expert, he would have been able to develop a multi-
faceted defense based on M. Gins intoxication, use of
prescribed and illicit drugs, brain danmage, and intermttent
Expl osi ve Disorder, a disorder akin to epilepsy. The effect of
these factors made M. Gim psychotic and unable to preneditate
the alleged crine. Had that evidence been presented, M. Gim
woul d have been able to show that he was psychotic and unable to
preneditate any alleged nurder. I nexplicably, trial counsel
failed to even investigate the potential of this defense. This
action was not tactical, but sinply a failure to investigate.

In Strickland v. Wshington, 466 U S. 668 (1984), the

United States Suprene Court explained that wunder the Sixth

Amendnent :
: a fair trial is one which evidence
subject to adversarial testing is presented
to an inpartial tribunal for resolution of
i ssues defined in advance of the proceeding.
466 U.S. 668, 685 (1984). In order to insure that a

constitutionally adequate adversarial testing, and hence a fair
trial, occur, defense counsel nust provide the accused wth

effective assistance. Accordingly, defense counsel is obligated

"to bring to bear such skill and know edge as will render the
trial a reliable adversarial testing process.” Strickland, 466
u. S at  685. Where defense counsel renders deficient

performance, a new trial is required if confidence is underm ned

in the outcone. Therefore, Strickland requires a defendant to
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pl ead and denonstrate: 1) unreasonable attorney performance,

and 2) prejudice.’

The lower court’s order denying relief as to this claimis
grounded in the notion that M. Gim prevented his tria
attorneys from presenting such a defense (PC-R 196-97). Such a
notion is, as the testimony at the evidentiary hearing
denonstrated, inconplete and inaccurate. Wile M. Gims
attorneys did testify that in general M. Gim wanted an
acquittal def ense, they also testified that they never
i nvestigated the possible defense suggested by Dr. Larson and
that M. G im never rejected such a defense. The |ower court’s
broad statenent that “defense counsel did not neglect his duty
to investigate” (PC-R 197), is in direct contrast to both
Hll's and Rollo’ s testinony. As M. Rollo testified, he felt
that an investigation of this defense was a waste of tinme and
resources (EHT3. 44). H Il hinmself stated that he personally
rejected an intoxication defense. Further, it is apparent from
Hll's testinony that he viewed a drug expert as mtigating
evidence and that because M. Gim “did not want any mtigation

presented. . . everything pretty nuch stopped. . .” (EHT. 166).

"Various types of state interference with counsel's performance
may al so violate the Sixth Anendnent and give rise to a
presunption of prejudice. Strickland v. Washi ngton, 466 U S. at
686, 692 . See United States v. Cronic, 466 U S. 648, 659-660
(1984). M. Gimwuld argue that the state m sconduct detail ed
in Argunment |, supra, qualifies for the presunption of prejudice
enunci ated by the United States Suprene Court in these cases.
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Neither attorney recalled any conversation wth M. Gim
regarding such a defense. There is no evidence that M. Gim
ever rejected such a defense. Counsel’s decision not to
i nvestigate this def ense was nei t her “sufficient” or
“reasonabl e” as the court found (PC-R 197). The fact is that
there was no investigation in this regard. Trial counsel
rejected Dr. Larson’s suggestion conpletely and testified that
they did so. The lower court’s finding is not supported by the
testinmony or the evidence.

The instant case, on this point, is simlar to Lewis V.
State, 838 So. 2d 1102 (Fla. 2002). Lewis, like the instant
case, dealt with a defendant’s ostensible waiver of mtigation
On appeal, Lewis asserted that his waiver of the presentation of
evidence was invalid because counsel failed to conduct an
adequate investigation and thus did not properly advise him of
the evidence that could be presented on his behalf. Like tria
counsel for M. Gim counsel for Lewms, as found by this court,
“was not diligent” in contacting wtnesses and discovering
potential evidence. 1d at 1109. Further, this Court found, in
Lewi s, based on the evidentiary hearing testinony, that there
was viable evidence that could have been presented at trial
Like M. Gim in the instant case, Lewis “had his own ideas
about what should be presented. . . .” Id at 1110. Lews “did

not want any testinony that would inplicate him in the
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conmi ssion of this crime.” 1d However, in spite of the waiver
and apparent steadfastness of the same, this Court, citing a

simlar factual scenario in Deaton v. Dugger, 635 So. 2d 4 (Fla.

1993), found that trial counsel’s failure to adequately
investigate and prepare prejudiced Lew s. Not ably, this Court
rejected, in Lews, an argunent nmade by the state and accepted
by the lower court in the instant nmatter that the defendant was
to blame for the failure to present viable evidence. Lew s at
1113.

In Wggins v. Smith, 123 S.C. 2527 (2003), the United

States Suprenme Court expanded on the duties of counsel to
conduct a “reasonable investigation.” Wggins involved a
decision by trial counsel to |[imt the scope of investigation.

Id. at 2533. In rejecting counsel’s decision in Wggins not to
present significant evidence, the Court, citing its opinion in

Wlliams v. Taylor, 529 US. 362 (2000), held that before

counsel may |limt the presentation of evidence, counsel nust
fulfill the obligation to conduct a thorough investigation 1d.
at 2535. Wgqggins further held that a limtation on the scope of
i nvestigation nust be reasonable in order to be considered

legitimately strategic. |d at 2536.
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Subsequent to Wggins the Court held that:

‘It is the duty of the lawer to conduct a
pronmpt investigation of the circunstances of
the case and to explore all avenues | eading
to facts relevant to the nmerits of the case
and the penalty in the event of conviction
The investigation should always include

efforts to secure information in the
possessi on  of the prosecution and |aw
enf or cenent aut horities. The duty to

i nvestigate exi sts regardl ess of t he
accused's admi ssions or statements to the
| awyer of facts constituting gquilt or the
accused's stated desire to plead guilty.” 1
ABA Standards for Crimnal Justice 4-4.1 (2d
ed. 1982 Supp.).

Ronpilla v. Beard, 125 S. C. 2456, 2466 (2005)(enphasis added).

Here, trial <counsels’ role was to challenge the inculpatory
evidence by investigation and preparation. They failed in this
regard.

Simlar to the defendants in Lewis and Deaton, M. Gim
cannot be blanmed for his attorneys’ failure to investigate and
adequately informhimof a viable avenue of defense. M. Gims
attorneys sinply never investigated the possibility of a nulti-
faceted drug intoxication defense. Rat her, they rejected the
def ense out of hand. Rat her than the hanstringing by M. Gim
that is inplied in the lower court’s order, the failure to
present this valid defense was the result of the failure of M.
Ginms trial attorneys. Had they investigated and presented
such a defense, there is a reasonable probability of a different

out cone.
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B. FAI LURE TO MOVE FOR DI SQUALI FI CATI ON OF TRI AL JUDGE

Richard Hill testified that he recalls dscussing with M.

Gimnoving to disqualify Judge Bell (EHT. 194). According to

HIl, M. Gim*“was fine with Judge Bell staying on the case”
(rd.). H Il recalled discussing the issue, but was not clear
t hat he infornmed M. Gim of the |egal standard for

di squalification (EHT. 196).

Judge Kenneth Bell presi ded over M. Gims trial
proceedi ngs from beginning to end.® Judge Bell sentenced M.
Gimto death (R 235-48). Prior to trial, and in fact fairly
early in their investigation, |aw enforcenent authorities were
advised of an alternate suspect to M. Gim That alternate
suspect was Henry and Conpany Honmes and its President and CEQ,
Edwi n Henry. The basis for the suspicion of Henry Hones were
statements the victim nmade to friends and associates. The
victim was an attorney and had instituted various litigation,
both personal and as a representative of clients, against Henry
Honmes based on all eged negligence in the construction of hones.
Several friends, clients, and associates of the victiminforned
| aw enforcenent that the victinmis interaction with Henry Hones
was acrinoni ous, at best. Further, the victim stated on nore
than one occasion that if she were killed, Henry Honmes shoul d be

the prine suspect. Beyond that, she even stated to one

8Justice Bell is now a menber of this Court.
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associate that if she “were found in the Bay, l|look to Henry
Hones.” As M. Gim argued at trial, the victims statenents
were, according to wtnesses, based on actual threats, not
specul ation or inference. Qoviously, the victimwas, and felt,

threatened by Edwin Henry or sonme representative of his
corporate entity. Prior to trial, the defense made its intent
to use this information in M. Gims defense clear (R 132).

The state objected to the use of the statements (R 137). At a
notion hearing on July 20, 2000, Judge Bell disclosed to the
state and defense that he, prior to taking the Dbench,
represented Henry Honmes in real-estate cases (R  449-50).
Further, Judge Bell disclosed that he had recused hinself from
several cases because of that prior relationship with Henry
Hones. Judge Bell’s tinely and appropriate disclosure arose in
the context of ar gunent regarding the admssibility of
statenments by the victim about Henry Hones and their possible
i nvol venent in her death. Thus, counsel was on notice that
Judge Bell had a possible preexisting bias in favor of the
interests of Henry Hones. At a mninum the relationship Judge
Bel | disclosed created a fear in M. Gimthat Judge Bell could
not be fair. Counsel continued to allow Judge Bell to sit on
the case when a Mdttion to Disqualify was obviously warranted.

On Cctober 23, 2000, Judge Bell issued an order disallow ng the

statenents inplicating Henry Homes, bringing M. Ginis fears to
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fruition. In a decision that was obviously discretionary, Judge
Bel | disallowed any evidence inplicating Henry Homes, crippling
M. Gins defense. M. Gimhad an absolute right to nove for

disqualification under Florida Rule of Judicial Adm nistration

2.160. Trial counsel denied M. Gim this right wth
detrinmental consequences. Had counsel filed a notion for
di squalification, Judge Bell, under the rule, would have been

obligated to recuse hinself wthout ruling on the existence vel
non of any actual bias or prejudice. There is a greater than
“reasonabl e probability” that another judge would have all owed
the Henry Hones’ statenents, changing the conplexion of the case
to such an extent as to place the outconme of M. Ginis trial in
doubt .

The issue presented here is whether or not the dictates of

Strickland v. Washington were conplied with. The precedent and

applicable law regarding the sub-claim A equally applicable
her e.

The lower court’s finding that “there was no direct
rel ati onshi p” between then Judge Bell and Henry Honmes (PC-R
196), is belied by Judge Bell’'s statenent on the record that he
handl ed real estate closings for Edwi n Henry. Qovi ously, Judge
Bell felt there was a significant enough relationship to
disclose it on the record to Appellant and his counsel. The

| oner court’s order is factually unsupportable on that point.
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Florida Rule of Judicial Adm nistration 2.160, which deals
with the disqualification of trial judges, states that if the
notion “is legally sufficient, the judge shall inmediately enter
an order granting disqualification and proceed no further in the
action.” Fla. R Jud. Admin. 2.160 (f). The aforenentioned
circunstances of this case are of such a nature that they were
"sufficient to warrant fear on [M. Ginms] part that he would
not receive a fair hearing by the assigned judge." Suarez v
Dugger, 527 So. 2d 191, 192 (Fla. 1988). The proper focus of
this inquiry is on "matters fromwhich a litigant may reasonably
question a judge's inpartiality rather than the judge's
perception of his [or her] ability to act fairly and

inpartially.” Chastine v. Broone, 629 So. 2d 293, 294 (Fla. 4'"

DCA 1993). In capital cases, the trial judge "should be
especially sensitive to the basis for the fear, as the
defendant's I|ife 1is literally at stake, and the judge's
sentencing decision is in fact a life or death matter."” I d.
Canon 3E, Fla. Code Jud. Conduct, and Rule 2.160, Fla. R Jud.
Adm n., mandate that a judge disqualify hinself in a proceeding
“in which +the judge's inpartiality mght reasonably be
guestioned,"” including, but not limted to, instances where the
judge has a personal bias or prejudice concerning a party, has

personal know edge of disputed evidentiary facts concerning the

proceeding, or where the judge has been a material wtness
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concerning the matter in controversy. Canon 3E(1)(a) & (b),
Rule 2.160(d)(1) & (2). To establish a basis for relief, a
nmovant on a notion to disqualify:

need only show "a well grounded fear that he
will not receive a fair trial at the hands
of the judge. It is not a question of how
the judge feels; it is a question of what
feeling resides in the affiant's mnd and

the basis for such feeling." State ex rel
Brown v. Dewell, 131 Fla. 566, 573, 179 So.
695, 697-98 (1938). See also Hayslip .

Dougl as, 400 So. 2d 553 (Fla. 4" DCA 1981).
The question of disqualification focuses on
those matters from which a litigant may
reasonably question a judge's inpartiality
rather than the judge's perception of his
ability to act fairly and inpartially.

Li vi ngston, 441 So. 2d at 1086.

Clearly, in the instant natter, contrary to the |ower
court’s finding, Judge Bell had a conflict of interest in the
mnd of M. Gim \Wether Judge Bell had an actual conflict is
irrelevant to an initial notion to disqualify. Under the above-
cited precedent, Judge Bell would have had to recuse hinself on
a notion fromM. Gim |In fact, Judge Bell’ s candid disclosure
suggests he woul d have done so.

Trial counsel for M. Gim should have noved to disqualify
Judge Bell based on the appearance of a conflict of interest.
The failure to do so arguably brought the fear of conflict to
fruition when evidence of Henry Honmes possible involvenent in
the victims nurder was disallowed by Judge Bell. M. Gimwas

prejudi ced by counsel’s failure.
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C. COMVENT TO COURT REGARDI NG LESSER | NCLUDED OFFENSES

At the evidentiary hearing, H Il stated that M. Gim asked
him not to argue for offenses less than first-degree nurder
(EHT. 197). Hi Il further stated, unequivocally, that he put
this request on the record to protect hinmself from an
i neffective assistance claim (EHT. 198).

Prior to trial, counsel told the trial court on the record
that M. Gim had advised him not to argue for |esser charges
than the highest charged, first-degree nurder. This conment to
the court was unnecessary and detrinental. If that was M.
Gims ostensible wish, certainly there was no need to advise
the court and the state of this. There is no doubt that this
comment breached attorney-client privilege. As to opposing
counsel, it sinply allowed the state to concentrate on proving
first-degree nurder wthout accounting for any of the |esser
i ncl uded charges. As to the court, Judge Bell was an alternate
trier of fact in the case. Conceding the lack of any
possibility of | esser-incl uded of f enses was conpl etely
unnecessary. Also, it nust be renenbered that Judge Bell was
truly the ultinate sentencer in the case. Al t hough certainly
bound by the jury’s recomrendati on, Judge Bell nade the ultimte
deci si on. To abandon the possibility of a lesser included on
the record, explicitly, nakes no sense and has no strategic

val ue. Counsel achieved nothing in his advocacy of M. Gim by
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explicitly waiving |esser-included offenses. There is nothing
in the record denonstrating that M. Gim asked counsel to put
this curious exchange on the record. Doing so was an
unaut hori zed breach of attorney-client privilege and
prejudicially deficient perfornance.

The issue presented here is whether or not the dictates of

Strickland v. Washington were conplied with. The precedent and

applicable law regarding the sub-claim A equally applicable
her e.

The lower court’s holding is that because M. Gim did not
want his trial counsel to argue for lesser included offenses,
there was no prejudice (PGR 198-99). The |ower court’s
anal ysis msses the point. Sinply because M. Gimdid not want
certain argunments made gave M. Hill no reason to disclose this
fact to the trial court and the state. \Whether or not M. Gim
did or did not ask his trial counsel not to argue for |esser
included offenses is nostly irrelevant. Counsel s breach of
attorney-privilege, disclosing the information to the court and
the state, was unnecessary and prejudicial. The lower court’s
order erroneously m sses this point.

M. Hill"s disclosure was a breach of the attorney-client
privil ege. Hll's efforts to place on the record conversations
between he and M. Gimwas an effort to defend hinself against

anticipated ineffective assistance of counsel clains. However ,
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Hill was defending hinself, obvi ously, while he still
represented M. Gim i.e. in the mddle of the trial.
Attorney-client privilege, for purposes of responding to
i neffective-assi stance-of - counsel clains is not waived until

such clainms have been fil ed. Reed v. State, 640 So. 2d 1094

(1994); Turner v. State, 530 So. 2d 45 (Fla. 1987). Hll, by

pl acing his conversations with M. Gimon the record, breached
the attorney-client privilege and, in the process of doing so,

prejudiced his client. Strickland.

D. FAI LURE TO CHALLENGE STATE' S EVIDENCE AND TO PRESENT
REASONABLE DOUBT EVI DENCE

The state relied on various itens of evidence to theorize
that M. Gimdisposed of the victinis body on the Pensacol a Bay
bri dge. Those itens included a surveillance tape from a bait
shop, testinmony from witnesses in the bait shop, and an alleged
eyew tness, Cynthia Wells. This evidence was critical in making
the case against M. Gim Beyond dispute was that the victims
body was found in the Bay by two fishernen on the afternoon of
July 28, 1998. By using evidence to link M. Gimto the Bay
bridge, the state was able to argue M. Ginis opportunity to
di spose of the wvictinis body. However, there was anple
opportunity for defense counsel to neutralize this evidence.
Qbvi ously, defense counsel could have suggested that M. Wells
m sidentified the person she saw as M. Gim and thus, the

person with their trunk open on the bridge was not him Al so,
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defense counsel failed to point out critical aspects of the
surveillance tape. The state's theory was that M. Gim drove

his car onto the Bay fishing bridge and dunped the body of the

victim into Pensacola Bay. However, the tape shows M. Gim
arriving and exiting the bait shop on foot. The tape shows the
parking lot and entry and exit points for the bridge. M.

Ginms car is never seen in the lot, entering the bridge, or
exiting the bridge. Although the jury may have seen this aspect
of the tape, trial counsel never nade this point of evidence
clear to them It was crucial in that, quite obviously, it
shows that M. Gim never took his car onto the bridge. Thi s
not only calls Cynthia Wlls alleged identification into
question, but also it directly refutes the notion that M. Gim

drove his car onto the bridge with the victims body in the

trunk and disposed of the body in the Bay. Trial counsel
certainly should have nade this point. There was no reason not
do so.

Agai n, on t he i ssue of Cynt hi a wel s’ al | eged
identification, trial counsel mssed a crucial point. At M.
Ginms house on the norning of July 28, 1998, |aw enforcenent
of ficers who had contact with M. Gim described him as having

on a pair of cutoff denim shorts and no shirt. Gimyv. State,

841 So. 2d 455, 457 (Fla. 2003). Further, that when he left the

house (to dispose of the body on the bridge under the state’s
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theory), he still did not have a shirt on. Id. None of the
officers who searched M. Ginis car that norning stated that
there was a shirt in M. Gims car. |In Cynthia Wlls alleged
identification, she describes the person she saw as having a
shirt on. 1d. Trial counsel never pointed out or argued this
di screpancy to the jury. Again, there was no conceivabl e reason
not to do so.

Additionally, on the norning of July 28, 1998, the victim
called law enforcenent and reported a potential attenpted
burglary to the Santa Rosa County Sheriff’ Ofice. Id Deputy
Lynch responded to the scene and took a statenent from the
victimand M. Gim Id In his report and testinmony, Lynch
described the victimas having on shorts and a night shirt. The
victimdid not, according to Lynch, have shoes or socks on (TT.
284) . Al so, according to Deputy Lynch’s report and testinony,

the victimwas invited by M. Gimto conme over for coffee and

the wvictim stated she mght as well do so (TT. 276) .
Apparently, the victim went to M. Gins house. When the
victims body was found, she had socks on. This places sone

doubt on the state’s theory that the victimwent to M. Ginis
house and was nurdered there. |If she went there w thout shoes
and socks and was ultimately found with socks on, she arguably
left M. Gins house unharned. Counsel should have, but did

not, nake this argunent to the jury.
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Further, one of the Deputies investigating the victins
di sappearance, Deputy MCauley, reported that he found two
different sets of tire tracks going into M. Ginms back yard.
The state argued that it was M. Gim who backed his car into
the yard which, according to neighbors, they had not seen M.
Gim do, and placed the victims body in the trunk. Counsel
shoul d have brought forth the information from Deputy MCaul ey
indicating the presence of another vehicle. This would have
pl aced doubt on M. Gins guilt and lent credence to a defense
theory that the crinme scene was unsecured and conprom sed.
Counsel shoul d have, but did not, nake this argunent.

Cenerally, Richard HlIl, at the evidentiary hearing, could
not state a reason why he did not inpeach witness Cynthia Wlls,
who identified M. Gim as being at the pier with a shirt on,
with the fact that there was a video showng himwth his shirt
off (EHT. 209, 211). Hll essentially testified that Wlls’
identification was irrelevant given that the video placed M.
Gim at the pier (1d.). H Il stated no strategic reason for
failing to challenge Wells’ identification or the general fact
that M. Gim was allegedly on the pier disposing of the
victims body. Hill testified that the fact that there were two
sets of tire tracks leading from M. Gims back yard was not
“significant” given the other facts of the case (EHT. 214).

Also, H Il did not find it significant that the victim had on
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socks when her body was discovered, but was reported by |aw
enforcenent to have been in bare feet when seen with M. Gim
earlier in the norning (EHT. 216). Essentially, M. Hll’'s
testinmony was that these points of potential, reasonable doubt,
his stated defense in the case, were of no val ue.

The issue presented here is whether or not the dictates of

Strickland v. Washington were conplied with. The precedent and

applicable law regarding the sub-claim A equally applicable
her e.

The | ower court’s ruling on t he al | eged Wl ls’
identification notes, and gives weight to, M. Hill's erroneous
assertion that nore than one witness identified M. Gimon the
pier and that Wlls’ identification was, thus, not very
significant (PCR 201). The fact is that Cynthia Wlls was the
only witness to identify M. Gim on the bridge. The entire
basis of the lower <court’s ruling is founded on erroneous
testinmony by M. HIl. The lower court’s order fails to address
M. Gims claim that trial counsel should have used the
surveillance tape to dispute the allegation that M. Gim went
onto the bridge. As to the socks and tire tracks, the |ower
court found that Hill's assessnment of the socks and the tire
tracks as insignificant was an exercise of sound, professional
judgnment (PC-R. 203). The lower court’s ruling |acks any real

analysis that would, for instance, take into consideration that
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HIll's stated defense was one of reasonable doubt and that,
further, H |l believed the case, from a defense standpoint, was
an uphill battle. Even by HIl’s own assessnent, he needed all
the evidence he could attacking and challenging the state’s
case. The points related to the socks and tire tracks, while
individually of limted significance, could have added to what
needed to be a critical nmass of reasonabl e-doubt evidence. Hill
provided no reasonable explanation, and the lower court cites
none, for not using this evidence.

Counsel’s stated defense of M. Gim was, by his own
testi nony, one of reasonable doubt. Counsel stated that he
believed M. Gim had a difficult case in which to prevail.
G ven these circunstances, counsel’s failure to present and
argue the foregoing evidence and argunment is inexplicable. 1In a
case as difficult as trial counsel believed this to be, he
shoul d have expended all efforts to make the case for reasonable
doubt as to M. Ginms guilt. The evidence and argunent
suggested herein would have resulted in a different outcone.
Counsel’s failure to present such to the jury resulted in a

prejudice to M. Gims trial proceedings.
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ARGUMENT | |1

MR GRIM WAS DENI ED AN ADEQUATE ADVERSARI AL
TESTING AT THE SENTENCING PHASE OF H'S
TRIAL, IN VIOLATION OF THE SIXTH, EI GHTH,
AND FOURTEENTH AMENDMENTS. EI THER THE STATE
FAILED TO DISCLOSE OR TRIAL COUNSEL AND
SPECI ALLY APPO NTED COUNSEL WERE RENDERED
| NEFFECTI VE BY THE TRI AL COURT'S AND STATE' S
ACTI ONS. TRIAL COUNSEL AND SPECI ALLY
APPO NTED COUNSEL FAILED TO  ADEQUATELY
| NVESTI GATE AND PREPARE M TI GATI NG EVI DENCE
AND TO ADEQUATELY CHALLENGE THE STATE' S
CASE. AS A RESULT, THE DEATH SENTENCE IS
UNRELI ABLE.

A FAI LURE TO PRESENT AVAI LABLE M TI GATI ON

First, counsel <clearly failed to fully investigate the
extent of M. Gins use of drugs, both legal and illicit. As
stated supra, there was not only mtigating evidence to be
gained from an investigation into M. Gins use of drugs, but
there was a viable guilt phase defense. M. Gim hinself
inquired of counsel the ramfications of his drug use, but
counsel ignored the possibility of such a defense. This aspect
of mtigation was never investigated. One note to point out is
that Dr. Larson, who evaluated M. Gimat trial, testified that
he felt M. Gim my have been suffering from intermttent
expl osi ve disorder. A neuropharmal ogi cal expert could have
explained how M. Gins use of Depakote, Prozac, LSD, and
excessive amunts of alcohol affected that condition. Furt her,
a drug expert, like Dr. Lipman, could have explained that

intermttent explosive disorder is a form of epilepsy and that

69



wi t hdrawal from Depakote may have prevented the effects from
bei ng hel d at bay.

Additionally, trial counsel failed to fully investigate
non-statutory mtigation and advise M. Gimand the court fully
of what that mtigation would be. M. Gim suffered not only
enotional, but physical abuse at the hands of his father when he
was a child. M. Gimwas in the throes of an enotionally
wenching divorce at the tinme of his arrest. Counsel never
explained to M. Gim that this was valuable mtigation that
could be presented. M. Gim had been incarcerated prior to
this arrest He had an exenplary discipline record in prison and
at the county jail while awaiting trial. Counsel never
investigated or explained this to either M. Gimor the court.
M. Gim served in the United States Navy. Apparently, the
court was never infornmed of this and counsel never explained to
M. Gimthat it was mtigating evidence that could have been
presented to the jury. Dr. Lipman and Dr. Larson were able to
present all of this evidence at the evidentiary hearing.

In sum counsel had the responsibility to fully investigate
mtigation, to inform M. Gim what mtigation was avail able,
and further, inform the court of what mtigation was avail able.

In order to conply with Koon v. Dugger, 619 So. 2d 246 (Fla.

1993), and make M. Gims waiver of mtigation valid, this

responsibility had to be fulfilled. It was not. Had it been,
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there would not have been a waiver of mnmtigating evidence.
Further, the jury would have heard the powerful mtigation
avai lable and there is a reasonable probability that the jury’s
reconmendati on woul d have been different.

Richard H Il testified that M. Gim “had his own ideas” of
how he wanted the case handled and that M. Gim “basically
di ctated what we did” (EHT. 159). HIll did what M. Gimtold
him to do (1d.) Mchael Rollo was primarily handling the
penalty phase (EHT. 161). Hll stated that he talked with M.
Rollo and Dr. Larson as part of the penalty phase devel opnent of
the case (EHT. 162). He also spoke with M. Gim(ld.). As to
Dr. Larson’s recommendation that a consultation be done with a
drug expert, H |l stated that he did not do so because “he [M.
Ginm did not want any mitigation presented” and, as a result,
“everything pretty well stopped, we didn’t go nuch further based
on his w shes” (EHT. 166) (enphasis added). Hill further stated
that “we investigated mtigation up to a certain point, but
based on his w shes, that’'s as far as it went” (EHT. 167).
However, Hi Il added that he and M. Rollo were “concerned with
having the case prepared for trial” (EHT. 169). Further, Hi Il
did not believe that the waiver filed by he and M. Rollo
absol ved them of the duty to investigate (EHT. 215). Hill
stated his opinion that the witten waivers would have been

filed at M. Gins request (EHT. 171). Hill testified that he
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had used a drug expert in a prior capital case that he defended
(EHT. 172). The expert testified in both guilt and penalty
phases (1d.). Hll stated that he did becone aware that Dr.
Larson believed that M. Gim was brain danmaged (EHT. 177).
HIll was aware of M. Gins history of alcohol and substance
abuse, as well as his being abused as a child (EHT. 178). Hill
testified that M. Gim did not want to use an intoxication
def ense because he would have to admt gquilt (EHT. 179). Hill
stated that he, hinself, rejected an intoxication defense (EHT.
180) . HIll testified that he did not recall anyone from the
defense actually looking for mtigation that could be presented
(EHT. 200).

Attorney Mchael Rollo testified that he was appointed to
the Gimcase (EHT2. 54). Rollo was called by Richard H Il and
H Il asked himif he would take on “second chair representation”
of M. Gim (EHT3. 8). Rollo stated that Hi Il was responsible
for the guilt phase of the case and Rollo “was to handle the
penalty phase” (EHT3. 9). Rollo did not recall having an
i nvestigator on the case (ld.). This was because M. Gim “was
not interested in developing any mnmtigation evidence” (I1d.).
Rollo also stated that the reason he did not develop mtigation
regarding M. Gims behavior while previously incarcerated was
because M. Gim wanted to waive mtigation (EHT3. 22). Rol | o

testified that he was aware that M. Gim was using prescribed
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drugs at the tine of the crinme (EHT3. 12). Rollo was also aware
that M. Gimwas using illicit drugs and alcohol at the tine
(EHT3. 13). Rollo generally recalled Dr. Larson advising in his

deposition that an expert in pharmacol ogy or toxicology should

be consulted (EHT3. 14). Rollo’s recollection is that this was
not followed up on (Id.). Rollo agreed that this suggested
consultation could have opened up a line of defense (rd.).

Rollo did not recall having a conversation with M. Gim about
this type of consultation (EHT3. 19). Rollo testified that the
reason for not investigating this type of consultation was
because of M. Gims wshes (EHT3. 41-42). Further, Rollo felt
that it would be a waste of tinme and resources (EHT3. 44).
Roll o described his efforts at developing mtigation as reading
the public defender file, doing research on “volunteers,” and
identifying from the file possible mtigating circunstances
(EHT3. 15-16). Rollo also spoke with M. Ginmis nother, sister,
and step-father (EHT3. 20).

Spiro Kypreos testified at the evidentiary hearing and
stated that he was appointed by the trial court as public
counsel (EHT2. 9). Further, Kypreos stated that M. Rollo would
not conmmunicate wth him about the case because “his client did
not want to contest the death penalty” (ld.). Kypreos felt that
M. Ginms interests and the public interest coincided (EHT2.

10). Kypreos testified that he felt his job was to represent
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M. Gim*©“as if he were ny client” (I1d.; EHT2. 22-23). Kypreos
stated that he did not do an independent investigation into
mtigation (EHT2. 27). Rather, he took the information that was
available from M. Rollo and did the best he could (EHT2. 28).
There was not enough time for an independent investigation
(EHT2. 27-28). Kypreos testified the investigation he was able
to do under the circunstances would not satisfy the criteria for
effective assistance of counsel (EHT2. 28). Kypreos was not
able to do a full mtigation investigation (EHT2. 39). Kypreos
made it clear that his investigation of the case as public
counsel would not satisfy constitutional standards for effective
assi stance of counsel (EHT2. 38-39). Kypreos understood that he
woul d not be able to consult with experts given the scope of his
representation (EHT2. 40-41). Kypreos did not have a budget
with resources to call on (EHT2. 40). Kypreos added that based
on the limted mtigation records he was able to see, he felt
that a case could have been made to save M. Gims life (EHT2.
41, 45). Kypreos opined that the mitigating factor he felt was
nost conpelling was M. Ginis proneness to violent outbursts
whi ch were beyond his control (EHT2. 47).

The lower court’s disposition of the claim as to the

failure to present evidence of M. Ginms drug use, illicit and
prescribed, is a re-statement of the court’s holding as to
Argurment |1 (PG R 206). As stated supra, the lower court’s
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order denying relief as to this claimis grounded in the notion
that M. Gim prevented his trial attorneys from investigating
such evidence (PC-R 196-97). Such a notion is, as the
testinony at the evidentiary hearing denonstrated, inconplete
and inaccurate. Wile M. Ginms attorneys did testify that in
general M. Gim did not want mtigation presented, they also
testified that they never investigated viable nental health
mtigation (the affect of drugs and alcohol on M. Gims
behavior), suggested by Dr. Larson and that M. Gim never
rejected such. The lower court’s broad statenent that “defense
counsel did not neglect his duty to investigate” (PC-R 197), is
in direct contrast to both Hll’s and Rollo’ s testinony. As M.
Rollo testified, he felt that an investigation of this defense
was a waste of time and resources (EHT3. 44). Counsel ' s
decision not to investigate this mtigation was neither
“sufficient” or “reasonable” as the court found (PGR 197).
The fact is that there was no investigation in this regard.
Trial counsel rejected Dr. Larson’s suggestion conpletely and
testified that they did so. The lower court’s finding is not
supported by the testinony or the evidence.

The lower court also makes nuch of Hill's and Rollo’'s

testimony that M. Gim instructed them “not to present
mtigation” (PC-R 208). The court finds that it would be

“contradictory” to deem M. Ginls attorneys ineffective for
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failing to investigate when M. Gim had effectively waived
mtigation. This finding is not in accord with precedent on the
i ssue. Florida law has clearly established that effective
assi stance of counsel and the duty to investigate are nutually
excl usi ve subjects. To the extent that the |ower court rested
its finding on this principle, the court erred.

When the |lower court points out that M. Ginis waiver, and
the colloquy that ostensibly verified that waiver, were sound,
the court ignores the requirenent that such waiver be inforned
(rd.). Thus, the lower court sinply does not account for the
fact that trial counsel never fully investigated mtigation,
especially concerning the conmbined effect of drugs and al cohol
on M. Gims behavior. The |lower court erred.

In order to prevail on his claimof ineffective assistance
of counsel, M. Gim nust prove two elenents, deficient

performance by counsel and prejudice. Strickland v. Washi ngton,

466 U.S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674 (1984). In
order to establish that counsel’s performance was deficient, M.
Gim “nmust show that counsel’s representation fell below an
objective standard of reasonableness” based on “prevailing
professional nornms.” [|d. at 688. To establish prejudice, M.
Gim “must show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the

proceedi ng woul d have been different. A reasonable probability
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is a probability sufficient to wundermne confidence in the
outcone.” |d at 694. Based on the evidence presented at the
evidentiary hearing below, M. Gim has proven both elenents of

Strickl and.

Further, a crimnal defendant 1is entitled to expert
psychiatric assistance when the state nmakes his or her nental

state relevant to the proceeding. Ake v. lahoma, 105 S. Ct.

1087 (1985). What is required is an “adequate psychiatric
eval uation of [the defendant’s] state of nmind.” Blake v. Kenp,
F. 2d 523, 529 (11'" CGir. 1985). In this regard, there exists a

“particularly critical interrelation between expert psychiatric
assistance and mninmally effective representation of counsel.”

United States v. Fessell, 531 F. 2d 1278, 1279 (5" Cir. 1979).

When nental health is at issue, counsel has a duty to conduct
proper investigation into his or her client’s nental-health
background and to ensure that the <client is not denied a
pr of essi onal and prof essi onal | y- conduct ed nment al - heal th

eval uati on. See Fessell; O Callaghan v. State, 461 So. 2d 1354

(Fla. 1984); Cow ey v. Stricklin, 929 F. 2d 640 (11'" Gr. 1991);

Mason v. State, 489 So.2d 734 (Fla. 1986); Maudlin .

Wai nwright, 723 F.2d 799 (11'" Gir. 1984).

The aforenentioned testinony verifies that M. Gims
penalty phase proceedings did not serve to individualize himin

the eyes of the jury, the very purpose of mtigation evidence
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and essence of a reliable penalty phase. See Hildw n v. Dugger,

654 So. 2d 107 (Fla. 1995). In its order denying relief, the
| ower court found that the deficient performance and prejudice

prongs of Strickland had not been net. However, the |ower court

erred in failing to follow this Court’s Strickland precedent.

Rather than a valid waiver of mtigation, such as that

found in this Court’s opinion in Koon v. Dugger, 619 So. 2d 246

(Fla. 1993), the “waiver” in this case was bogus. The instant

case is simlar to Blanco v. Singletary, 943 F. 2d 1477 (11'"

Cir. 1991). In Blanco, the 11'" Gircuit found counsel’s
representation “objectively deficient” and prejudicial where
counsel failed, wth his client’s acquiescence, to present
W tnesses at the penalty phase of trial. Id. at 1499. I n
further rejecting Blanco’'s waiver of mtigation as valid, the
11" Circuit noted that “‘the | awer nust first evaluate
potential avenues and advise the client of +those offering

potential nerit.”” 1d. (quoting Thonpson v. Wainwight, 787 F.

2d 1447, 1451 (11'" Cir. 1986)). dearly, counsel in the instant
matter, by their own adm ssion, did not fully investigate the
avenue  of defense/mtigation presented by Dr. Larson’s
reconmendat i on.

Again, the instant case is simlar to that of Lewis v.
State, 838 So. 2d 1102 (Fla. 2002), a case in which this Court

found a waiver of mitigation not valid where counsel failed to
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adequately investigate and fully informhis client. Lews, |ike
the instant case, dealt wth a defendant’s ostensible waiver of
mtigation. On appeal, Lewis asserted that his waiver of the
presentation of mtigation was invalid because counsel failed to
conduct an adequate investigation and thus did not properly
advise himof mtigating evidence that could be presented on his
behalf. Like trial counsel for M. Gim counsel for Lew s, as
found by this court, “was not diligent” in discovering potenti al
mtigation. 1d at 1109. Further, this Court found, in Lews
based on the evidentiary hearing testinony, that there was
viable mtigation that could have been presented at trial. Like
M. Gimin the instant case, Lewis “had his own ideas about
what should be presented. . . .” |Id at 1110. However, in spite
of the waiver, this Court, citing a simlar factual scenario in

Deaton v. Dugger, 635 So. 2d 4 (Fla. 1993), found that tria

counsel’s failure to adequately investigate and prepare
prejudiced Lew s. In Deaton, as in this case, trial counsel
acknow edged that he had not investigated the avenues suggested
by post-conviction counsel. Deat on at 9. Not ably, this Court
rejected, in Lewis, an argunent nade by the state and accepted
by the lower court in the instant matter that the defendant was
to blame for the failure to present viable evidence. Lew s at
1113. The instant case is virtually indistinguishable from

Lewis and Deaton. This conclusion is inescapable despite tria
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counsel’s assertion, and the lower court’s acceptance of the
assertion, that M. Gim was to blanme for viable evidence not
bei ng presented.

In Wggins v. Smth, 123 S. C. 2527 (2003), the United

States Suprene Court expanded on the duties of counsel to

conduct a “reasonable investigation.” Wggins involved a
decision by trial counsel to |imt the scope of mnitigation
investigation. |d at 2533. In rejecting counsel’s decision in

Wggins not to present significant mtigating evidence, the

Court, citing its opinion in WIlliams v. Taylor, 529 U S. 362

(2000), held that before counsel may |limt the presentation of
mtigating evidence, counsel nust fulfill the obligation to
conduct a thorough investigation of the defendant’s background.
Id at 2535. Wggins further held that a limtation on the scope
of mtigation investigation nust be reasonable in order to be
considered legitimtely strategic. Id at 2536. Al t hough
Wggins did not involve a waiver, counsel’s duty to investigate
fully is certainly applicable, wunder both Wggins and this
Court’s established precedent regarding the validity of waivers.

See Ronpilla v. Beard, 125 S. C. 2456, 2466 (2005).

M. Gins ostensible waiver of the presentation of
mtigation was invalid. Nei ther trial counsel nor M. Kypreos
adequately investigated mtigating evidence. Rat her, counsel

simply took M. Gims unknowing desire to waive as a stopping

80



poi nt . Had the case for mtigation been adequately
investigated, especially regarding M. Ginms use of drugs and
al cohol, conbined with the effect of Intermttent Explosive
di sorder, there would have been no waiver. Further, the result
of the jury s recommendation regardi ng sentence, and the judge s
sentenci ng determ nation, would have been different. Prej udi ce
is the result.

B. FAILURE TO PROPERLY ADVISE MR GRIM AS TO WAIVER OF
JURY SENTENCI NG RECOMMENDATI ON

A defendant in a capital nurder trial has the right to
request waiver of a penalty phase jury and the effect of that

jury’s recommendati on. Muhammad v. State, 782 So.2d 343 (Fla.

2001); State v. Hernandez, 645 So.2d 432 (Fla. 1994); Palnes v.

State, 397 So.2d 648 (Fla. 1981); Holnmes v. State, 374 So. 2d

944 (Fla. 1979); State v. Carr, 336 So. 2d 358 (Fla. 1976).

Although within the court’s discretion to deny a defendant’s
wai ver of a penalty phase jury, there is nothing else, legally
or otherwise, which would prevent such a waiver. Furt her,
Florida case |aw abounds wth defendants who have waived a
penal ty phase jury recommendati on.

M. Gimdid not, based on what he knew, want to present
mtigating evidence in his case. At a pre-trial hearing,
penal ty phase counsel for M. Gim advised the trial court that
M. Gimwanted to waive the right to a penalty phase jury, but

that the law did not allow for it (TT. 5). Cearly, counsel was
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wrong in his assessnent of the |aw Failing to understand the
state of the law thwarted M. Gims w shes and anchored himto
the recomendation of a jury he essentially asked to sentence
him to death. Such advice from counsel was clearly incorrect
and ultimately prejudicial in this case. In its sentencing
order, the trial court gave, as required, great weight to the
jury recommendation in this case (R 227). However, had counsel
given M. Gim the appropriate |egal advi ce, the jury
recormendation would have been waived altogether and not

influenced, as it clearly did, the trial court’s decision as to

sent enci ng. The jury recommendation in this case was
essentially a fraud. It should never have been rendered, given
the circunstances. That reconmmendation was prejudicial to M.

Gim and was the result of counsel’s deficient performance in
advising M. Gim that a jury recomendation could not be
wai ved.

Wth regard to the failure to waive the jury sentencing
recomrendati on, Mchael Rollo testified that he is not sure he
ever had a direct conversation wth M. Gim about the
possibility (EHT3. 23). Roll o asserted his own awareness of
case law allowing a capital defendant to waive a jury sentencing
recommendat i on (EHT3. 24). Rollo also stated, in seening
contradiction, that at the tinme of the Gimtrial, he felt like

a “passive presentation to the jury was going to required’
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(EHT3. 26). Roll o added that he felt it would not make any
difference to a man who wants to be sentenced to death anyway
(EHT3. 28). Richard H Il testified that he had di scussions with
M. Rollo about waiving the penalty phase jury (EHT. 192). He
did not have simlar conversations with M. Gim (1d.). Hill
did not recall Rollo and hinself making a decision on the issue
(1d.).

The | ower court correctly found that Florida law allows a
defendant to waive the sentencing recommendation of the jury in
a capital case (PGR 210). Although the |lower court found that
the trial <court’s sentencing was done, in the alternative,
wi t hout considering the jury's recommendation and thus
neutralizing the prejudice asserted, such a deficient action is
nore akin to a per se error. M. Gimhad a constitutionally
founded right that he wanted to assert. Trial counsel, through
their deficient performance, caused M. Gim to waive that
right. The lower court’s failure to recognize the magnitude of
such a right was error.

Stated sinply, there is no way of know ng what the trial
court’s sentencing recomendation would have been wthout the
jury’s unani nous death recomrendati on. Clearly, counsel gave
M. Giminaccurate |egal advice regarding the ability vel non
to waive the jury's reconmendation. By doing so, counsel

tethered M. Gimto a recommendation that was, in fact, a sham
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No mtigation was presented and the waiver that precipitated
this enpty presentation was uninformed and illegitinmate.

Prejudice is the result. Strickland.
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ARGUMENT |V

SPECI ALLY- APPO NTED  PENALTY- PHASE  COUNSEL
HAD A CONFLICT OF | NTEREST WH CH HE FAILED
TO DI SCLOSE AND VWHICH VIOLATED MR GRIMS
RI GHT TO EFFECTI VE ASSI STANCE OF COUNSEL AS
GUARANTEED BY THE SIXTH AND FOURTEENTH
AMENDVENTS TO THE UNI TED STATES
CONSTI TUTI ON. FURTHER, THE STATE WAS AWARE
OF THE CONFLICT AND FAILED TO DI SCLOSE THAT
CONFLI CT EI THER TO MR. GRIM OR THE COURT.

Prior to trial and the sentencing proceedings in this
matter, M. Gimindicated to his trial counsel, and ultimtely
the trial court, that he wished to waive the presentation of
mtigation evidence to a jury. As a result of that decision,
the trial court appointed Spyro Kypreos as special counsel to
present mtigating evidence at the Spencer hearing (R 221-22).
Thi s appoi nt nent was made on Novenber 2, 2000, after the jury’'s
death recommendati on. Al though the order of appointnent states
that Kypreos was to represent “the public interest”, clearly he
was representing the interests of M. Gimas well.

In or about the first week of Decenber, 1999, Detective
Sandra de la Cruz interviewed an inmate in the Santa Rosa County
Jail by the nanme of Tracy Coffey. Detective de l|la Cruz
conducted this interview with Assistant State Attorney Ronald
Swanson. In the interview, Coffey, told de la Cruz and Swanson
that M. Gim wth sone detail, admtted conplicity in the
murder of the victim Not ably, Coffey never testified at M.
Ginms trial. Apparently, Coffey, according to a Notice of

Deposition filed by M. Gins counsel, gave a deposition on
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April 6, 2000. The deposition was given at the Santa Rosa
County Jail. Tracey Coffey was represented by Spyro Kypreos.
In a nenorandum dated June 2000, and sent by the judicial
assi stant of Judge Ronald Swanson to ASA John Ml chan and Spyro
Kypreos, a letter from Coffey to Judge Swanson is attached. 1In
the letter, Coffey asks Judge Swanson to give him sone sort of
assistance with his sentencing. It nust be noted that the
menor andum from Judge Swanson’s judicial assistant indicates
that the letter was unread by Judge Swanson. Also in the
letter, Coffey wites, “lI have already witten ny attorney
(Spiro T. Kypreos) and asked him to file the notion for a
Sentence Modification and told himto speak with you.” It is
clear that Kypreos knew of Coffey’'s relationship to the Gim
case. It is clear that the State Attorney’'s Ofice, M.
Mol chan, and former ASA now Judge Swanson, knew of the Kypreos-
Coffey-Gim rel ationshi p. The nenorandum and attached letter
were admtted at the evidentiary hearing as Defense Exhibit #5.
Also clear is that none of these parties to the Gim case
ever disclosed to M. Ginmis trial counsel, or Judge Bell, that
a blatant conflict of interest existed. The failure to disclose
this relationship was a violation of M. Ginls constitutional
right to conflict-free counsel, due process, and effective
representation. Kypreos never should have taken the appoi ntnent

from Judge Bell. Certainly M. Ml chan should have disclosed
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the conflict when he realized it existed. It was obvi ous that
an inherent conflict existed and M. G im should have at | east
been informed of the conflict. Further, Judge Bell should have

been infornmed of the conflict to determne if appointing Kypreos

was appropriate, which it certainly was not. Kypreos’ inherent
conflict of interest is underscored by his failure to
investigate the existing mtigation in M. Gims case. As
denonstrated in Argument IIl supra, M. Kypreos provided

i nadequate representation to M. Gim and inadequate guidance to
the Court. The inherent conflict of interest in this case
deprived M. Gim of constitutional rights. He was deprived of
those rights due to the nature of the conflict and his counsel’s
and the state’'s failure to disclose the conflict.

Prosecutor John Mdlchan identified the aforenentioned
docunent from the state attorney file that was admtted as
Def ense Exhibit #5 (EHT. 110-11). The docunment is a nenorandum
sent by Judge Ronald Swanson’s office with an attached letter
frominmate Tracy Coffey. The letter, in essence, requests help
from Judge Swanson as to Coffey’'s sentencing based on Coffey’s
assistance to the Gim prosecution. The nenb was sent to M.
Mol chan and Spyro Kypreos (EHT. 111). M. Ml chan stated that
the letter was likely sent to him because of the reference in
the letter to the Gim case. (1d.) M. Kypreos was appointed

by Judge Bell in this matter to represent “the public interest”
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in developing mtigation as to M. Gim (ld.). M. Mlchan did
not recall advising M. Kypreos of Coffey’s status as a
potential wtness against M. Gim (EHT. 112). M. Mol chan
testified that he probably did not advise Judge Bell that M.
Kypreos represented Coffey, a potential wi tness against M. Gim
(EHT. 113). M. Mol chan did not make M. Ginis trial attorneys
aware of this fact (1d.). M. Mlchan stated that in hindsight
he probably should have inforned the parties of the arguable
conflict, but he did not nake the connection between Coffey and
M. Kypreos (EHT. 114).

Judge Ronal d Swanson al so identified Defense Exhibit #5 and
testified that the witer of the nenorandum was his judicial
assi stant, Joni Wite (EHT. 131). Judge Swanson testified that
he believes the meno woul d have been sent to M. Ml chan and M.
Kypreos because they *“would have an interest in the
correspondence of some nature” (EHT. 132). Further, the
menor andum would have been sent by M. Wite wthout any
specific direction from Judge Swanson hinsel f (EHT. 132). Judge
Swanson did state that he recalled the name Tracy Coffey, but
was not sure if the recollection was from working as an
Assistant State Attorney or as a judge (EHT. 133). Judge
Swanson did not recall informng Judge Bell of the facts

surroundi ng the nenorandum (EHT. 134) Judge Swanson stated
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t hat had he known about the alleged conflict, he thinks he would
have i nformed Judge Bell (I1d.).

Richard Hi Il exam ned Defense Exhibit #5 regarding Tracy
Coffey and stated that he had never seen the docunent (EHT. 204)

H Il added that he was not aware of the conflict between M.
Kypreos, M. Gim and Tracy Coffey (EHT. 219). Hill added that
he is sure he would have nentioned it if he had known about it
(1d.).

Kypreos testified that he was unaware of Tracy Coffey’s
status as a witness in the Gim case and did not divulge the
arguable conflict of interest (EHT2. 35). Kypreos stated that
the arguable conflict did not affect the work he did in the Gim
case (EHT2. 36). Kypreos stated that he would have discl osed
the arguable conflict if he had realized it existed (EHT2. 37).

A defendant is deprived of the sixth anmendnment right to
counsel where (i) counsel faced an actual conflict of interest,
and (i) t hat conflict "actual ly af fect ed” counsel's

representation of the defendant. Strickland v. Washi ngton, 466

US 668, 692 (1984)(quoting Cuyler v. Sullivan, 446 U.S. 335

350 (1980)); LoConte v. Dugger, 847 F. 2d 745, 754 (8" dr.),

cert. denied, 488 U S. 958 (1988).

Because the right to counsel's undivided loyalty "is anobng
those constitutional rights so basic to a fair trial . . .,

[its] infraction can never be treated as harmess error.”
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Hol |l oway v. Arkansas, 435 U S. 475, 489 (1978). Al t hough the

general rule is that a crimnal defendant who clains ineffective
assi stance of counsel nust show both a |ack of professional
conpetence and prejudice, the prejudice test is relaxed where
counsel is shown to have had an actual conflict of interest.

Strickland, 466 U S. at 693; Kimelman v. Morrison, 477 U. S

365, 381 n.6 (1986); Cuyler v. Sullivan, 446 U S. 335, 345-50

(1980). Were an actual conflict is present, the defendant need
not show that the lack of effective representation "probably

changed the outcone of his trial.” Wlberg v. Isreal, 766 F.2d

1071, 1075 (7th GCir.), cert. denied, 474 U S. 1013 (1985).

Rat her, the defendant need only show that the conflict had "sone

adverse effect on counsel's performance.” MConico v. Al abama

919 F.2d 1543, 1548-49 (11'" Cir. 1980): Buenoano v. Dugger, 559

So. 2d 1116, 1120 (Fla. 1990).

Sonme conflicts are so invariably pernicious, so wthout the
possibility of any redeemng virtue that they are "always real
not sinply possible, and . . . by [their] nature, [are] so
threatening as to justify a presunption that the adequacy of

representation was affected.” United States v. Cancilla, 725

F.2d 867, 870 (2™ Cir. 1984). In those kinds of conflicts,
courts refrain from searching the record to determ ne what could

or should have been done differently, and instead invoke a rule
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of per se illegality. See United States v. Cronic, 466 U S. 648

(1984).

Murphy further notes that in cases of actual conflict,
there is no need to go into the issue of prejudice. 349 F. Supp
at 823-24. The conpronise of the |lawer is too significant in
our system The cases involving an attorney’s representati on of

co-defendants in a crimnal trial nake this point. See United

States v. Mers, 701 F. 2d 1321, 1328 (11'" Cir.), cert. denied,

52 U.S.L.W 3422 (Nov. 29, 1983); United States v. Benavidez,

664 F. 2d 1255, 1259 (5" Cir.), cert. denied, 457 U S. 1135

(1982); Baty v. Bal kcom 661 F.2d 391, 395 (5'" Gir. 1981), cert.

deni ed, 456 U. S. 1011 (1982). The defendant need only show t hat

there is an “actual conflict.” To prove this, he nust show.
(1) “inconsistent interests” and (2) that the atorney “nmade a
choi ce between possible alternative courses of action.” United

States v. Mers, 701 F. 2d at 1328. Then, prejudice is presuned.

Id. at 1327, accord Baty v. Bal kcom 661 F. 2d at 395.

In Guzman v. State, 644 So.2d 996 (Fla. 1994), this Court,

in finding a reversible conflict of interest, found that there
are “few instances where a conflict is nore prejudicial than
when one client is being called to testify against another.” |Id
at 999. Additionally, this Court cited in GQuzman R Regul ati ng
Fla. Bar 4-1.7(a) which states that “[a] |awer shall not

represent a client if the representation of that client will be
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directly adverse to the interests of another client.” dearly,
the facts of this case bring it within the analysis of Guzman.
The Jlower court’s order is grounded on the erroneous
conclusion that M. Gim was not entitled to conflict-free
representation by M. Kypreos (PC-R 213). As argued supra,

Kypreos, as he explained hinself, was representing M. Gins

i nterests. Any semantic distinction is just that, nere
t echni cal differentiation wi t hout substanti ve di fference.
Furt her nor e, in the lower court’s alternative substantive

analysis, the court requires a showing by M. Gim of actual
prejudi ce, a requirenment which the |egal precedent on the issue,
as denonstrated herein, does not require (1d.)

M. Gimwas denied the right to conflict-free counsel in
this case. Wen the trial court made the decision to assign M.
Kypreos to the case, the appointnment had to be free of conflict.
As the facts denonstrate, a clear conflict was present and

prejudice to M. Gimis presuned.
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CONCLUSI ON  AND RELI EF SOUGHT

Based upon the foregoing, M. Gimrespectfully urges this
Court to reverse the Order of the Lower Court and to grant him
relief on the arguments as this Court deens proper, including

vacating his convictions and sentences.

Respectfully subm tted,

Jeffrey M Hazen
Fla. Bar No. 0153060
Attorney for Appellant

Harry Brody

Fla. Bar No. 0977860
Attorney for Appell ant
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