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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crimnal Division of the Circuit Court of the
Fifteenth Judicial Circuit, in and for Palm Beach County,
Florida. Petitioner was the Appellee and Respondent was the
Appellant in the Fourth District Court of Appeal. In this
brief, the parties shall be referred to as they appear before
this Honorabl e Court except that Respondent may al so be referred
to as the State.

In this brief, the synbol "A" will be used to denote the
appendi x attached hereto.

STATEMENT OF THE CASE AND FACTS

Petitioner was charged via indictnent with one count of
First Degree Murder with a Firearm arising from an incident
whi ch occurred on Novenber 6, 2004 (Energency Petition, Exhibit
1). On January 31, 2006 the Petitioner filed a witten request
for a Jury Instruction that stated as foll ows:

A person who is not engaged in an unl awf ul
activity and who is attacked in any other
pl ace where he or she has a right to be has
no duty to retreat and has the right to
stand his or her ground and neet force with
force, including deadly force if he
reasonabl e believes it is necessary to do so
to prevent death or great bodily harm to
himself or to prevent the comm ssion of a
forci ble felony.



A person who unlawfully and by force enters
or attenpts to enter a person’s occupied
vehicle is presunmed to be doing so with the
intent to commt an unlawful act involving
force or violence.

(Emergency Petition, Exhibit 2).

On February 2, 2006, prior to trial, the trial court in this
case heard various notions in limne (Emergency Petition,
Exhi bit 6). At the hearing, the trial <court heard the
Petitioner’s request for the instruction pursuant to newy
enacted F.S. 8 776.013. The State argued that F.S. 8§ 776.
013(2005) was inapplicable as the crinme occurred before the
| egi sl ati on was enacted on October 1, 2005, and that the statute
was not intended to be applied retroactively as it is a
substantive change in the | aw (Enmergency Petition, Exhibit 6 pp.
20-22, 25-26). The trial court noted that his question is that
usually when a statute is created to prohibit sonmething it is
prospectively applied, but when there is a statute that grants
additional rights, it may very well be renmedial in nature
(Emergency Petition, Exhibit 6 p. 26). The Petitioner argued
that the new law is renedial in nature (Exhibit 6 p. 29).
Petitioner stated that |ooking at the Bill itself, the whereas
cl ause specifically recognizes the right to | aw abi ding people
protecting thensel ves, and that the constitution guarantees them

the right to bear arms in defense of thenselves (Enmergency
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Petition, Exhibit 6 p. 29). Petitioner reasoned that in |ight
of these clauses in the law, it is clear that the legislature’ s
conpl ete abrogation of the conmon law duty to retreat is sinply
remedial in that it clarifies the existing |law on the protection
of persons and property (Emergency Petition, Exhibit 6 pp. 29-
31). Petitioner also pointed out that before October 1, 2005
the old statutes did not have any | anguage regarding a duty to
retreat, (Enmergency Petition, Exhibit 6, p.31). After hearing
argument, the trial court found that the change in the |aw was
remedial in nature, hence it could be applied retroactively and
granted the defendant’s requested instruction. Speci fically,
the court found as foll ows:

The question before the court is, is whether

this is remedial in nature or changes, which

woul d make it applicable prospective—-excuse

me, retrospectively, or is it substantive in

nature which would make it inapplicable to

apply to this case. While the Court is

i nfl uenced by the decisional law, the court
finds that the findings of the |egislature

is the, is the npst inportant part or
influential part of -- as to the court’s
ruling. And I’'Ill quote them

“\Whereas the legislature finds
that it is proper for |aw abiding
people to protect t hensel ves,
their famlies and others from
intruders and attackers wthout
fear and prosecution or civil
action or acting in defense of
t hensel ves and ot hers.”



That’s a very powerful statement it goes on
to state: Wereas the Castle Doctrine is a
common | aw doctrine of ancient origins which
decl ares that a person’s honme ,and | think
we can also read a vehicle because it is
specifically stated thereafter, is his or
her castle, and whereas section 8 of article
1 of the State Constitution guarantees the
ri ght of people to bear arns in defense of
t hensel ves, and whereas the persons residing
in or visiting this state have a right to
expect to remain unnolested within their
homes or vehicl es, and whereas no person or
victim of a crime should be required to
surrender his or her safety to a crimnal
Nor should a person or victimbe required to
needl essly retreat in the face of intrusion
or attack, Now. Therefore, and it goes on to
nodi fy the statute.

It does not delineate who is the victim and
who is the crimnal. It just says everyone.
Thus this is equally applicable to M.
Morningstar as it is to the defendant, M.
Smley. And the court finds this verbiage
is, if not persuasive--excuse ne, is if not
bi ndi ng, certainly exceedingly persuasive.
This is the |legislature, the representatives
of the people making the |aw. And it is
clearly their i nt ent t hat t hey are
essentially not making new | aw. They are
recogni zing the law that has existed since

anci ent tines.

And the court finds that it is absolutely--
that it essentially has no choice but to
grant the defendant’s notion in |ight of the
-- these, very strong assertions on behalf
of the people; recogni zing of course the
| egislature as the direct representatives of
t he people under our checks and bal ances.

And accordingly the defense’s notion is
gr ant ed.

(Emergency Petition, Exhibit 6 pp. 40-42).
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On February 3, 2006, the trial court entered a witten order
finding as follows:
This Court is Convinced by the Committee
Substitute for Senate Bill #436 (Exhibit 8),
and ot her argunment of Counsel that Florida
Statute 8§ 776.013 was intended to be
remedial in nature and consequently Florida
Statute 8§ 776.013 should have retrospective
application, as it recognizes and codifies
exi sting rights.
(Emergency Petition, Exhibit 3). On February 3, 2006 the State
filed a motion for stay and extension of speedy trial pending
final disposition of the petition for wit of certiorari
(Emergency Petition, Exhibit 4), which was deni ed on February 3,
2006 (Energency Petition, Exhibit 5).
On February 8, 2006 the Fourth District Court of Appea
i ssued an order to show cause requiring a response and a reply
(R 106). On February 13, 2006 Petitioner filed a response
arguing that Article X, Section 9 of the Florida Constitution
does not prevent the retroactive application of F.S. 8§ 776.013
(2005) (R 107-103). Petitioner further argued that F.S. 8
776.013 (2005) was renedial in nature and nust be applied
retroactively. 1d.
The State filed a Reply on February 16, 2006 (R 124-134).
On April 12, 2006 the Fourth District Court of Appeal issued an
opinion granting the State’'s enmergency petition (R 135-139).

Petitioner filed a motion for rehearing and request for
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certification of question of great public inportance on Apri
26, 2006 (R 140-147). The State filed a reply on May 8, 2006
(R 148-154). On June 1, 2006 the Fourth District Court of
Appeal denied rehearing but certified the follow ng question as
one of great public inportance:

DOES SECTION 776.013, FLORI DA STATUTES

(2005), APPLY TO CASES PENDI NG AT THE TI ME

THE STATUTE BECAME EFFECTI VE?

(R 342). Mandate issued on June 1, 2006 (R 340).



SUMVARY OF THE ARGUMENT

This Court should answer the certified question in the
negative because Article X, Section 9 of the Florida
Constitution provides that repeal or anmendment of a crimna
statute shall not affect prosecution or punishment for any crine
previously commtted. Additionally, Petitioner’s clainms that
the statute in question is renedial in nature are sinply wong.

In this case, the enactnent of F.S. " 776.013 (2005) abrogated
the common |law duty to retreat, thereby conpletely changing the
| aw regarding a persons’ duty. Petitioner asserts that the
newly enacted statute is renmedial in nature because it was
intended to vindicate and/or enforce the substantive rights of
sel f defense, which were already in existence under the Florida
Constitution. Although the Florida Constitution guarantees the
right of the people to bear arnms in defense of thenselves, said
right is not furthered by the abrogation of a common |aw duty to
retreat. The new |l egislation clearly states that a person no
| onger has a duty to retreat before using deadly force. Such a
change in the | aw does not further the right to self defense, it
provides a new affirmative defense to justify use of deadly

f orce.



ARGUMENT
F.S. 8§ 776.013 (2005) DOES NOT APPLY TO
CASES PENDI NG AT THE TI ME THE STATUTE BECAME
EFFECTI VE ( RESTATED) .

Petitioner argues that the legislature intended that F.S. -
776.013 (2005) be applied retroactively. Petitioner also argues
that Article X, Section 9 of the Florida Constitution does not
apply because F.S. " 776.013 (2005) is not a crimnal statute.
The Fourth District Court of Appeal properly ruled that the
trial court departed fromthe essential requirenments of the | aw
when it found that the |legislature expressly intended F.S. °
776.013, which was enacted on October 1, 2005, to apply
retroactively. Additionally, the Fourth District Court of
Appeal properly reasoned that even if the legislature had
indicated an intent to apply the abrogation of the comon | aw
duty to retreat retroactively, such an intent would run afoul of
Article X, Section 9 of the Florida Constitution. On June 1
2006, the Fourth District Court of Appeal issued an order
denying Petitioner’s rehearing but certifying the follow ng
guestion of great public inportance:

Does Section 776.103, Florida Statutes
(2005), apply to cases pending at the tine
the statute becanme effective?

This Court should answer the certified question in the

negative because Article X, Section 9 of the Florida



Constitution provides that repeal or amendment of a crimna
statute shall not affect prosecution or punishnment for any crine
previously commtted. Additionally, Petitioner’s clains that
the statute in question is remedial in nature are sinply wong.
Legal questions are reviewed de novo. Under the de novo
standard of review, the appellate court pays no deference to the
trial court’s ruling; rather, the appellate court nakes its own
determ nation of the |legal issue. Under the de novo standard of
review, an appellate court freely considers the matter anew as
if no decision had been rendered below. The reason for de novo
review of | egal questions is obvious enough: appellate courts
are in a better position than trial courts to resolve |ega
guestions because appellate courts are not encunbered by the
vital, but time consumng, process of hearing evidence.
Mor eover, appellate courts see many |egal issues repeatedly,
giving them a greater famliarity wth these issues.
Addi tionally, appellate courts have the advantage of sitting in
panel s which allows the appellate judges to discuss issues with
each other which the trial court must decide al one. |[|ndeed, an
appellate court’s principal mssion is to resolve questions of
| aw and to refine, clarify, and devel op | egal doctrines. Hder

V. Holloway, 984 F.2d 991 (9th Cir. 1993) (Kozinski, J.,

di ssenting from the denial of a suggestion for rehearing en



banc), adopted by Elder v. Holloway, 510 U.S. 510, 516, 114

S.Ct. 1019, 1023, 127 L.Ed.2d 344 (1994) (holding the issue is a
question of law, not one of legal facts, which is reviewed de
novo on appeal).

Article X, Section 9 of the Florida Constitution provides
t hat repeal or amendnent of a crimnal statute shall not affect
prosecution or punishnent for any crinme previously conmtted
(emphasi s added). “The effect of this constitutional provision
is to give to all crim nal | egislation a prospective
effectiveness; that is to say, the repeal or anendnent, by
subsequent | egislation, of a pre-existing crimnal statute does
not beconme effective, either as a repeal or as an anendnment of
such pre-existing statute, in so far as offenses are concerned
t hat have been already commtted prior to the taking effect of

such repealing or anending law.” Raines v. State, 42 Fla. 141,

28 So. 57, 58 (1900). See Plummer v. State, 83 Fla. 689, 92 So.

222, 223 (1922) (dicta); Bradley v. State, 385 So. 2d 1122, 1123

(Fla. 1st DCA 1980); State v. Pizarro, 383 So. 2d 762, 763 (Fla.

4th DCA 1980) ("In fact, retroactive application of an anended
or repealed statute affecting prosecution or punishnent is
unconstitutional. Article X, Section 9, Florida Constitution.").

Petitioner asserts that this argument was never properly
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rai sed below by the State and has been waived * It is well
established that for an issue to be preserved for appeal, it
must be presented to the |ower court and "the specific |egal
argument or ground to be argued on appeal nust be part of that
presentation if it is to be considered preserved." Archer v.

State, 613 So. 2d 446 (Fla. 1993), quoting Tillman v. State, 471

So. 2d 32, 35 (Fla. 1985).

Article X, Section 9 of the Florida Constitution has been
interpreted as neaning that a substantive change to a crimn na
statute nust be applied prospectively. Below, the State
specifically argued to the trial court that the newy enacted
F.S. 8 776.013 affected substantive rights, hence it nust be
appl i ed prospectively (Energency Petition, Exhibit 6, p. 23).
Moreover, in rebuttal, the Petitioner in fact argued that,
Article X, Section 9 of the Florida Constitution did not apply
to this case (Enmergency Petition, Exhibit 6 p. 30). Hence, it is
clear that the applicability of Article X, Section 9 of the
Florida Constitution was in fact brought to the attention of the
trial court and the claimhas not been waived.

Alternatively, the error in this case was fundanental

1 Petitioner also argues that this claimis waived as it was
not raised by the State in the enmergency petition, however it
is noteworthy that the Fourth District Court of Appeal
specifically requested that the parties address the
constitutional inplications of Article X, Section 9 in the

11



Fundanmental error “is error which goes to the foundation of the
case or goes to the nerits of the cause of action.” an v.

State, 457 So. 2d 1084, 1091 (Fla. 4th DCA 1984) quoting Clark

v. State, 363 So. 2d 331, 333 (Fla. 1978). It has been held
that "issuance of an inconplete and inaccurate instruction on
the law is fundanental error where the error relates to the

el ements of the crim nal offense.” Hubbard v. State, 751 So. 2d

771, 772 (Fla. 5th DCA 2000). To constitute fundanmental error,
a jury instruction om ssion or msstatenent nust concern a
critical and disputed jury issue in the case. 1In this case, the
jury instruction at issue would have been an inaccurate
expl anation of the law as it pertained to the justifiable use of
deadly force, as it was not the law in effect at the time the
def endant commtted the crinme thereby conpletely undermning the
very foundation of the State’s case. Hence, this Court nay
properly review this claim

Turning to the nerits, Petitioner argues that the el ements
of first degree nurder are not affected by newly enacted
776.013, thereby the enactnent does not constitute a substantive
change to the law regarding nurder and is not a crimnal
statute. However, this is clearly a msinterpretati on because

F.S. 8 776.013 provides an affirmtive defense to the crinme of

response and the reply (R 106).
12



first degree nurder and the affirmative defense has been
substantively changed by the enactnent.
Crimnal statutes are acts dealing with crinme or its

puni shment (enphasis added). Washington v. Dowing, 92 Fla. 601,

109 So. 588 (1926). The Fourth District Court of Appeal has
stated that a nunmber of crimnal statutes afford a defendant an

affirmati ve defense (enphasis added). Habie v. Krischer, 642

So. 2d 138 (Fla. 4th DCA 1994). Not ably, in Habie, this court
cited F.S. 8 776.012, justifiable use of force, as an exanple of
one such crimnal statute (enphasis added). 1d. at 140. Here,
exactly as in Habie, F.S. 8 776.013, regarding the justifiable
use of force, is a crimnal statute affording the Petitioner an
affirmati ve defense.

Unli ke the previous statute regarding justifiable use of
deadly force, the relevant portions F.S. 8§ 776.013, specifically
st at es:

(3) A person who is not engaged in an
unl awful activity and who is attacked in any
ot her place where he or she has a right to
be has no duty to retreat and has the right
to stand his or her ground and neet force
with force, including deadly force if he or
she reasonably believes it is necessary to
do so to prevent death or great bodily harm
to hinself or herself or another or to
prevent the comm ssion of a forcible felony.

The enactnment substantively changed the affirmati ve defense

13



of justifiable use of deadly force by abrogating a person’s
common |aw duty to retreat. This substantive change in the |aw
af fects the prosecution for the crine of first degree nurder and
al so changes the defense to such a crime. This is exactly the
type of amendnent that nmust be applied prospectively pursuant to
Florida Constitution Article X, Section 9.

Not wi t hst andi ng the af orenmentioned argunent that the Florida
Constitution prohibits the retroactive application of F. S~
776. 013, the undersigned will also address Petitioner’s claim
that the newly enacted statute 1is renedial in nature.
Petitioner asserts that the newmy enacted statute is renmedial in
nature because it was intended to vindicate and/or enforce the
substantive rights of self defense, which were already in
exi stence wunder the Florida Constitution. The undersigned
recogni zes that although it is <clear that the Florida
Constitution guarantees the right of the people to bear arns in
def ense of thenselves, said right is not furthered by the
abrogation of a comon law duty to retreat. The new
| egislation clearly states that a person no |onger has a duty to
retreat before using deadly force. Such a change in the |aw
does not further the right to self defense, it provides a new
affirmati ve defense to justify use of deadly force.

F.S. 8 776.013(2005) as enacted states as foll ows:

14



(1) A person is presuned to have held a
reasonabl e fear of inmmnent peril of death
or great bodily harm to hinmself or herself
or another when using defensive force that
is intended or likely to cause death or
great bodily harmto another if:

(a) The person against whom the
def ensive force was used was in the process
of unlawfully and forcefully entering, or
had unlawfully and forcibly entered, a
dwel I i ng, residence, or occupied vehicle, or
if that person had renpved or was attenpting
to renove anot her against that person's wll
from the dwelling, residence, or occupied
vehi cl e; and

(b) The person who uses defensive
force knew or had reason to believe that an
unl awful and forcible entry or unlawful and
forci ble act was occurring or had occurred.

(2) The presunption set forth in
subsection (1) does not apply if:

(a) The person against whom the
defensive force is used has the right to be
in or is a lawful resident of the dwelling,
resi dence, or vehicle, such as an owner,
| essee, or titleholder, and there is not an
injunction for protection from donmestic
violence or a witten pretrial supervision
order of no contact against that person; or

(b) The person or persons sought to
be removed is a child or grandchild, or is
otherwise in the | awful custody or under the
| awf ul guardi anship of, the person agai nst
whom t he defensive force is used; or

(c) The person who uses defensive
force is engaged in an unlawful activity or
is using the dwelling, resi dence, or
occupied vehicle to further an unlawf ul
activity; or

15



(d) The person against whom the
defensive force is used is a | aw enf orcenent
officer, as defined in s. 943.10(14), who
enters or attenpts to enter a dwelling,
resi dence, or vehicle in the performance of
his or her official duties and the officer
identified hinself or herself in accordance
with any applicable |aw or the person using
force knew or reasonably should have known
that the person entering or attenpting to
enter was a | aw enforcement officer.

(3) A person who is not engaged in an
unl awful activity and who is attacked in any
ot her place where he or she has a right to
be has no duty to retreat and has the right
to stand his or her ground and nmeet force
with force, including deadly force if he or
she reasonably believes it is necessary to
do so to prevent death or great bodily harm
to hinself or herself or another or to
prevent the conm ssion of a forcible felony.

(4) A person who unlawfully and by force
enters or attenpts to enter a person's
dwel I i ng, residence, or occupied vehicle is
presuned to be doing so with the intent to
commt an unlawful act involving force or
vi ol ence.

(5) As used in this section, the term

(a) "Dwelling" neans a buil ding or
conveyance of any kind, I ncludi ng any
attached porch, whether the building or
conveyance i s tenporary or permanent, nobile
or immmobile, which has a roof over it,
including a tent, and is designed to be
occupi ed by people |lodging therein at night.

(b) "Residence" neans a dwelling in
whi ch a person resides either tenporarily or
permanently or is visiting as an invited
guest .

(c) "Vehicle" neans a conveyance

16



of any kind, whether or not notorized, which
is designed to transport people or property.
(Enmphasi s added) .

Nothing in the | aw as enacted indicates that it was intended
to be applied retroactively. Rather, the Legislature provided
for a specific effective date of October 1, 2005. State v.
Sm |l ey, 927 So. 2d 1000, 1002 (Fla. 4'" DCA 2006).

It is a well established rule of statutory construction
that, in the absence of an express legislative statement to the
contrary, an enactnent that affects substantive rights or
creates new obligations or liabilities is presumed to apply

prospectively. Arrow Air, Inc. v. Wilsh, 645 So. 2d 422, 425

(Fla. 1994). Florida courts have made a distinction between
statutes affecting substantial rights and statutes affecting
procedure, those affecting procedure in some instances being

permtted to have retrospective operation. Lee v. State, 128

Fla. 319, 174 So. 589 (1937); Lovett v. State, 33 Fla. 389, 14

So. 837 (1894): Mathis v. State, 31 Fla. 291, 12 So. 681 (1893);

State v. Pizarro, 383 So.2d 762 (Fla. 4th DCA 1980).

In Metropolitan Dade County v. Chase Fed. Hous. Corp., 737

So. 2d 494, 499 (Fla. 1999), this Court has stated that the
presunption in favor of prospective application generally does
not apply to "renedial"” |egislation; rather, whenever possible,
such | egislation should be applied to pending cases in order to

17



fully effectuate the legislation' s intended purpose. Arrow Air
645 So. 2d at 425. However, this Court further found that if a
statute acconplishes a renedial purpose by creating new
substantive rights or inmposing new | egal bur dens, t he
presunption against retroactivity would still apply. This Court
has previously questioned this substantive-renedi al di chotony:

Despite formulations hinging on categories
such as "vested rights" or "renedies," it
has been suggested that the wei ghing process
by which courts in fact decide whether to
sustain the retroactive application of a
statute involves three considerations: the
strength of the public interest served by
the statute, the extent to which the right
affected i s abrogated, and the nature of the
ri ght affected.

State Dep't of Transp. v. Know es, 402 So. 2d 1155, 1158 (Fl a.

1981), quoted in Departnent of Agric. & Consuner Servs. V.

Bonanno, 568 So. 2d 24, 30 (Fla. 1990).
A renedial statute is one which confers a remedy and the
means enployed in enforcing a right or in redressing an injury.

Gammar  v. Roman, 174 So. 2d 443, 446 (Fla. 2d DCA 1965).

Because renedi al statutes "do not create new or take away vested
rights, but only operate in furtherance of the renedy or
confirmation of rights already existing, [they] do not cone
within the legal conception of a retrospective law, or the
general rul e against retrospective operation of statutes.” Gty

of Lakeland v. Catinella, 129 So. 2d 133, 136 (Fla. 1961); State

18



v, Kelley, 588 So. 2nd 595 (Fla. 1st DCA 1991). The policy
rationale behind this rule of construction is that the
retroactive operation of statutes can be harsh and inplicate due

process concerns. See, e.g., Arrow Air, 645 So. 2d at 425

Know es, 402 So. 2d at 1158. The presunption against
retroactivity 1is an established principle of statutory
construction founded on notions of fairness and separation of

powers concerns. See Landgraf v. USI Film Prods., 511 U S. 244,

266-68, 128 L. Ed. 2d 229, 114 S. Ct. 1483 (1994); Arrow Air,

Inc. v. Walsh, 645 So. 2d 422, 425 (Fla. 1994).

In this case, a review of the February 25, 2005 Senate Staff
anal ysis of Senate Bill #436 (Enmergency Petition, Exhibit 7),
establishes that the |legislature intended to abrogate the comon
law duty to retreat, thereby conpletely changing the |[|aw
regardi ng a persons duty. Specifically, the Senate Judiciary
Comm ttee stated as fol |l ows:

Abrogation of Florida Common Law Duty to

Ret r eat
Under Florida common law, a person has a
duty to retreat, if outside his or her hone

or place of business, before resorting to
deadly force reasonably believed necessary
to prevent inmnent death or great bodily
harm A person attacked within his or her
home by a co-occupant or invitee nmust also
retreat, if possible, within the honme, but
not from the honme, before resorting to
deadl y force. Under t he comm ttee
substitute, a person will no | onger have any
duty to retreat, unless the person is not in
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a place where he or she is lawmfully entitled
to be.

(Emergency Petition, Exhibit 7). Since here the new | egislation
was clearly intended to abrogate the common |aw duty to retreat,
rather than confer a neans to enforce a right or redress an
injury, F.S. 8 776.013 nust be applied prospectively in the
absence of express legislative intent to the contrary.
Additionally, the abrogation of the duty to retreat as it
relates to the justifiable use of deadly force, as set out in
F.S. 8 776.013, is conparable to the abrogation of the
affirmati ve defense of voluntary intoxication in chapter |aw 99-
174, F.S. 8 775.051 (1999). Commttee Substitute for House Bill
421, Chapter 99-174, regarding voluntary intoxication states as

foll ows:

Be It Enacted by the Legislature of the
State of Florida:

Section 1. VOLUNTARY | NTOXI CATION; NOT A
DEFENSE; EVI DENCE NOT ADM SSI BLE FOR CERTAIN
PURPGOSES; EXCEPTI ON. - - VOLUNTARY | NTOXI CATI ON
RESULTI NG FROM THE CONSUMPTI ON, | NJECTI ON

OR OTHER USE OF ALCOHOL OR OTHER CONTROLLED
SUBSTANCE AS DESCRIBED |IN CHAPTER 893,
FLORI DA STATUTES, IS NOT A DEFENSE TO ANY
OFFENSE PROSCRI BED BY LAW EVIDENCE OF A
DEFENDANT' S VOLUNTARY | NTOXI CATION IS NOT
ADM SSI BLE TO SHOW THAT THE DEFENDANT LACKED
THE SPECI FI C | NTENT TO COM T AN OFFENSE AND
| S NOT ADM SSI BLE TO SHOW THAT THE DEFENDANT
WAS |INSANE AT THE TIME OF THE OFFENSE,
EXCEPT WHEN THE CONSUMPTI ON, | NJECTION, OR
USE OF A CONTROLLED SUBSTANCE UNDER CHAPTER
893, FLORI DA STATUTES, WAS PURSUANT TO A
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LAWFUL PRESCRI PTI ON | SSUED TO THE DEFENDANT
BY A PRACTI TIONER AS DEFINED IN S. 893. 02,
FLORI DA STATUTES.

Section 2. This act shall take effect
Oct ober 1, 1999.

(Emergency Petition, Exhibit 9).

It is apparent fromthe | anguage of the chapter |aw that ch.
99-174, conpletely abrogated the defense of vol unt ary
i ntoxi cation, thus under the rules of construction the statute

must be, and has been applied prospectively. See Rudolf v.

State, 851 So. 2d 839(Fla. 2nd DCA 2003)(reasoning that 99-174

abrogates the voluntary intoxication as a defense); See MCann

v. State, 854 So. 2d 788 (Fla. 2nd DCA 2003) (we note that

section 775.051, Florida Statutes (1999), abolished the
voluntary intoxication defense in Florida effective COctober 1

1999. Ch. 99-174, § 2, at 968, Laws of Fla. This statute was not
in effect at the time of the subject crinmes and is not
applicable in this case.). Such an abrogation is conparable to
t he abrogation of the common |aw duty to retreat under F.S. 8§
776. 013.

Mor eover, Petitioner relies upon Wiand v. State, 732 So. 2d

1044 (Fla. 1999), which is decisional law that applies the
castle doctrine, it does not discuss the retroactivity of
statutory changes in the law. Such reliance is m splaced, as
there is a clear difference between decisional changes in the
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| aw versus statutory changes. Any decision of the Florida
Supreme Court announcing a new rule of law, or nerely applying
an established rule of law to a new or different factual
situation, nust be given retrospective application by the courts
of this state in every case pending on direct review or not yet

final. Smth v. State, 598 So. 2d 1063 (Fla. 1992). The

retroactivity of decisional |aw does nothing to show whet her or
not F.S. 8 776.013 should be retrospectively applied.

Lastly, Petitioner has suggested that because this Court
approved instructions on May 25, 2006, the specially requested
instructions should be given below. Petitioner suggests that he
coul d have argued a rise in carjacking dictates that there is a
policy ground to extend the castle doctrine to petitioner’s taxi
cab (enphasis added). Petitioner again cites to Wiand and
argues that in that case, this Court |ooked at a grow ng
awar eness of the need to alter the rules of self defense and
adopted an interiminstruction to be applied to all pending and
future cases. Again Wiand is a decisional application of the
castle doctrine, not a response to a statutory change in the
| aw. Moreover, Petitioner hinself recognizes that prior to the
enactnent of F.S. " 776.013 the castle doctrine has not been

extended to the autonpbile. See Baker v. State, 506 So. 2d 1056

(Fla. 2d DCA 1987) rev. denied, 515 So. 2d 229 (Fla. 1987).
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Hence, the rationale sinmply does not apply in this case.
Furthernore, Petitioner has never raised this policy argunent
below and it is therefore not properly before this Court.
Hence, this Court nust answer the certified question in the
negative and affirmthe decision of the Fourth Dstrict Court of
Appeal that F.S. * 776.013(2005) does not apply retroactively.

CONCLUSI ON

WHEREFORE, based on the foregoing argunents and the
authorities cited therein, Respondent respectfully requests this
Court answer the certified question in the negative and affirm
t he decision of the Fourth District Court of Appeals.

Respectfully subm tted,
CHARLES J. CRI ST, JR

Attorney Genera
Tal | ahassee, Florida

Mel ani e Dal e Surber

Assi stant Attorney General
Fl ori da Bar No. 0168556
1515 North Flagler Drive
Suite 900

West Pal m Beach, FL 33401
(561) 837-5000

Counsel for Respondent

CELI A TERENZI O

Assi stant Attorney Ceneral
Bureau Chief, West Pal m Beach
Fl ori da Bar No. 656879

23



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing Brief has been furnished to: Paul E. Petillo,
Assi stant Public Defender, 421 Third Street, 6'" Floor, Wst Pal m

Beach, Florida 33401 this___ day of , 2006

MELANI E DALE SURBER

CERTI FI CATE OF TYPE SI ZE AND STYLE

I n accordance with Fla. R App. P. 9.210, the undersigned
hereby certifies that the instant brief has been prepared with

12 point Courier New Type.

MELANI E DALE SURBER

24



APPENDI X

25



