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ARGUMENT

1. VWHETHER THE COURT ERRED | N DENYlI NG THE DEFENSE

MOTI ON FOR M STRI AL DURI NG THE STATE' S FI NAL ARGUMENT

VWHEN THE STATE TOLD JURORS THAT | T HAD MADE A DEAL

W TH HATCHER SO THAT APPELLANT WOULD NOT “WALK" LEST

THERE BE ANOTHER ATTEMPT ON RONZE CUWMM NGS' LI FE.

Before addressing in detail the argunents in the answer
brief (AB), appellant notes that the AB does not refute that:

Appel lee told the jury Cumm ngs’ |ife was in danger.

The judge found the argunment inproper, but did not
correct the error in the jury's presence.

Appellee did not withdraw its claimthat Cunm ngs

life was in danger.

A At the bench, out of the jury's hearing, the judge dis-
approved the state’s argunment. The jury did not know about this
ruling. Thus, the jury heard an inproper argunment and the error
was not corrected. In such a case, an appellate court will | ook
to the effect of the error on the jury. It will reverse unl ess

t he appellee can show that its argunent could not reasonably

have affected the jury under Parker v. State, 873 So. 2d 270,

284, n. 10 (Fla. 2004), and State v. DiGuilio, 491 So. 2d 1129

(Fla. 1986).

Accordingly, appellant cannot agree with the statenent of
the standard of review at AB (answer brief) 17-18. The AB gives
no reason that this Court should ignore Parker. It does not

even address Parker despite appellant’s reliance on it in the



initial brief. Instead, it relies mainly on Ibar v. State, 938

So. 2d 451, 470-71 (Fla. 2006), which does not affect the case
at bar.

| bar did not object to testinmony that the first |ead canme
fromthe M am -Dade hom cide unit, and did not nmention the tes-

tinony until a |l ater bench conference about another matter, when

he said he had no objection. Only later still did he object and
ask for a mstrial. Thus, he did not preserve the issue for ap-
peal. Further, the evidence could not have affected the verdict

since it did not go to any issue in the case.' |bar does not af-
fect the rule set out in Parker.
The other cases at AB 17-18 al so do not help appellee. In

Smth v. State, 866 So. 2d 51, 58-59 (Fla. 2004), Smth said im

medi ately after the nurder that “that was the 13th or 14th peo-

pl e that had been-that he had shot.” This Court discussed the

! Pages 471-72 of |bar also refer to some other evidentiary
issues, as to which this Court either explicitly or inplicitly
found no error and which in any event were so trivial as not to
require a mstrial: (1) Ibar had fought with a w tness over
money and drugs. This Court noted that the evidence was too un-
clear to prejudice |bar, and, though it did not say so, such
evidence was relevant to the witness’'s notives as to his re-

tracted identification of Ibar. (2) An officer “sensed” that
| bar did not want to talk. I|bar argued the officer nade a com
ment on silence. This Court ruled on the nerits that the offi-
cer did not coment on silence, and noted that, in any event,
| bar did not take up an offered curative instruction. (3) Evi-
dence of co-defendant Penal ver’s gang affiliation, crimnal ac-
tivity and consciousness of guilt. | bar did not object unti

“well after” this testinony was admtted, so there was no “op-
portunity to rule on the adnissibility of the evidence,” and he
did not request a curative instruction.



issue at length, id. at 56-63, and concluded the evidence was
adm ssi ble as being “inextricably intertwined” with the evidence

of the crinme. [d. at 62-63. In Anderson v. State, 841 So. 2d

390, 402-03 (Fla. 2002), the court did not abuse its discretion

in denying a mstrial because it took corrective action and “in-

structed the jury to disregard the coment.” [d. at 403. This
Court wote (id.; e.s.):

A ruling on a nmotion for mstrial is within the trial
court’s discretion. See Hamlton v. State, 703 So. 2d
1038, 1041 (Fla. 1997). The use of a harm ess error
anal ysis under State v. DiGuilio, 491 So.2d 1129
(Fla.1986), is not necessary where the trial court
recogni zes the error, sustains the objection, and
gives a curative instruction. See Goodwin v. State,
751 So. 2d 537, 547 (Fla. 1999). Rather, the correct
appellate standard of review is whether the trial
court abused its discretion in its denial of a ms-
trial. See id. A mstrial is appropriate only where
the error is so prejudicial as to vitiate the entire
trial. See Ham lton, 703 So. 2d at 1041.

Li kewi se, Smithers v. State, 826 So. 2d 916, 930 (Fla. 2002)

said harm ess error analysis was not necessary where the court

“gave a curative instruction.” 1d.

Ferguson v. State, 417 So. 2d 639, 641-42 (Fla. 1982),

Sal vatore v. State, 366 So. 2d 745, 750 (Fla. 1978), and Duest

v. State, 462 So. 2d 446, 448 (Fla. 1985) were decided before
this Court clarified the standard of review in Parker and CGood-

win v. State, 751 So. 2d 537 (Fla. 1999). I n Ferguson, this

Court found no basis for a mstrial because Ferguson did not

preserve the issue for appeal with a specific objection and the



state’s argument responded directly to defense argunent. I n
Sal vatore, this Court found the evidence in question adm ssible.
The discussion in Duest is too brief to provide guidance, and
the defense did not ask for a curative instruction. None of
t hese cases affect the rule set out in Parker.

B. AB 18 says “the scope of a prosecutor’s argunment” |ies
in the judge s discretion, judges give prosecutors “wide lati-
tude,” and prosecutors may make argunents “within the limts of
their forensic talents in order to effectuate their enforcenment
of the crimnal laws.” At bar, the judge found the state ex-
ceeded that scope or wide latitude: he said its argunent failed
the stink test. R18 1972-73. Appellee has not cross-appeal ed
this ruling.

C. Appel l ant agrees with AB 18-19 that inproper argunment
is harmess if an appellee can prove that it could not reasona-
bly have affected the verdict. As said at pages 32-34 of the
initial brief, and as appell ee does not seemto dispute, the vi-
tiated-the-trial standard requires that the state show beyond a
reasonabl e doubt that its argunment could not have affected the

jury. See State v. Miurray, 443 So. 2d 955, 956 (Fla. 1984);

King v. State, 623 So. 2d 486, 488 (Fla. 1993); State .

DiGuilio, 491 So. 2d at 1136-37.
D. AB 19-22 contain a long quote fromthe state s final

argunment, with the six page bench conference renoved. A casual



reader mght not notice that the jury was l|left to consider
whet her “there could be another attenpt on Ronze's life, attenpt
to finish hinf while the parties argued the issue at |ength at
t he bench.

E. Appel | ant di sagrees with the discussion of the bench
conference at AB 22.

First, AB 22 contends the judge was talking about the
state’s “insurance policy” argunment at the bench when he said
its argunent failed the stink test. This contention is not sup-
ported by the transcript. At the bench conference, the state
tried to defend what it had said to the jury: it said it had
been “explaining to the jury at this point” that “in the m nds
of all of us is a legitimte concern” about Ronze. R18 1970-71
(e.s.). It said it would phrase the issue as one of an insur-
ance policy on Ronze's life. R18 1971. Def ense counsel ob-
jected to such argunment, and the state reverted to justifying
its argunment to the jury, saying it had the right to say “there
were policy considerations that anyone would have taken into
consideration in doing this.” R18 1971-72. The judge said,
“Wthout case law telling me that that’s permtted, it’'s failing
the stink test.” R18 1972 (e.s.). Both parties treated the
ruling as disapproving the state’s argunent to the jury: the
def ense asked for a curative instruction to the jury, and the

state did not argue that the ruling went only to its discussion



at the bench so that a curative instruction would be pointless
R18 1972-73.% Thus, while the judge di sapproved of the state's
overall line of argunment about policy considerations for the
deal, the parties understood that he specifically disapproved
the argunent the jury did hear.

Second, the footnote at AB 22 runs together different parts
of the discussion about a curative instruction. Appellant asked
for an instruction wthout qualification at R18 1973: “W'd ask
for a curative instruction that that’'s inproper argunent.” The
judge replied that an instruction m ght highlight the inpropri-
ety. (Note that the judge did not say he had di sapproved only
t he argunent at the bench: he was concerned about what the jury
had al ready heard.) Defense counsel acknow edged this concern,
but noted the legal significance of the requirenment of a cura-
tive instruction: “I think | amrequired -- to perfect the re-
cord, I'mrequired to ask for the curative instruction.” Id.
The judge then denied the curative instruction based on his own
view that it would highlight the inproper argunent: “Il’ m going
to deny it on the basis that | think it would just highlight it
t hat nmuch nore. You ve requested it, you’' ve preserved that you

asked for it, but | think in the -- it mkes nore sense not to

2 Later in the bench conference, the state ask the judge to

rule on other potential argunments the state planned to neke
starting with “Do you have a problemw th ny saying . at R18
1974. This discussion occurred well the judge di sapproved of the
argunment the state had made to the jury.



say anything at this point.” 1d. Only then did defense counse
express disapproval for the rule requiring, as he sawit, a re-
guest for an instruction even if he thought it would be detri-
ment al . R18 1973. No one could consider such a remark as a
wai ver since the judge had just said that counsel had preserved
his request. The judge seened to take the remark as an attenpt
by counsel not to irritate himwith his requests: “Ckay. | --
| appreciate that.” R18 1974. Further, if the state thought
the request for an instruction was inadequate, it could have
said so at the time, but it did not do so.

F. AB 22 and 24 contend that the state retracted its arqgu-
ment when the bench conference ended. Appellant disagrees. The
state did not recant and disavow its argunent as it did in
Par ker .

First, appellee began with the incorrect statenent that
Hat cher’s deal was irrelevant: “Ladies and Gentlenmen, the fact
the State made a deal with the nurderer is not an issue in this
case and it is not sonething that you should be concerned with.”
R18 1976. Such argunment hardly cured the error. Appellee had
sought to mnimze the injurious effect of the deal on its case
by inproperly claimng that it protected Ronze's life. It now
sought to mnimze its effect by saying it was irrelevant, even
t hough a defendant is entitled to inpeach a witness’ s testinony

with such evidence as a matter of constitutional | aw



Second, it told the jurors they could “specul ate” or “won-
der” why the state made the deal. R18 1976. O course it had
already laid out the idea that it made the deal to protect Cum
mngs' |life. Appellee in no way retracted that idea. It left
the jurors free to draw the easy and straight line leading to
point A (we nade the deal to save Ronze from being killed by ap-
pellant) from point B (you can wonder why we nade the deal).

Third, it said the jury should consider the deal only if it
made Hatcher “so unreliable that we cannot believe him” Id.
This argunment reversed the state’s burden. It had the burden to
prove that things happened according to Hatcher’ s testinony, but
it told the jury to ignore Hatcher’s notive unless it nade him
conpl etely unbelievabl e.

G Appel | ee says at AB 23 that the evidence agai nst appel -
| ant, without Hatcher’s testinony, was overwhel m ng. Appellee
does not elaborate this statenment, which ignores the |ack of
physi cal , objective evidence and ignores that, w thout Hatcher,
the state’'s case rested on the doubtful testinmny of Cunm ngs.
Appel | ee does not address the nunerous problens with Cumm ngs’
testinmony set out at pages 38-41 of the initial brief. Further,
the State of Florida knows perfectly well that the test is not
one of overwhel m ng evidence. This Court held nmore than 20
years ago:

The test is not a sufficiency of the evidence, a cor-
rect result, a not clearly wong, a substantial evi-



dence, a nore probable than not, a clear and convinc-
ing, or even an overwhel m ng evidence test. Harm ess
error is not a device for the appellate court to sub-
stitute itself for the trier of fact by sinply weigh-
ing the evidence. The focus is on the effect of the
error on the trier of fact. The question is whether
there is a reasonable possibility that the error af-
fected the verdict. The burden to show the error was
harm ess nust remain on the state. |If the appellate
court cannot say beyond a reasonabl e doubt that the
error did not affect the verdict, then the error is by
definition harmful. This rather truncated summary is
not conprehensive but it does serve to warn of the
nore conmon errors which nust be avoi ded.

State v. DiGuilio, 491 So. 2d at 1139 (e.s.).

W may assune that the experienced prosecutor weighed out in
his m nd how best to handle his problenms with Cunm ngs’ credi-
bility and the effect of the deal with Hatcher for his testi-
nmony. And we nmay assune that he determ ned on the approach nost
likely to influence the jury in reaching its verdict. It makes
no sense for the state now to claimthat its argument on this
crucial issue could not have affected the verdict.

H. AB 23 al so says the jury was to consider Hatcher’s tes-
ti nony based on his July 2000 statenment “given after Ronze had
given his statenments.” In general, the state never clearly
showed the exact timng of Ronze Cumm ngs’ various conflicting
assertions, as discussed at T16 1724-26.° Further, little is

proved by the fact that Hatcher’s testi nony and statenents con-

¥ Also, Cunmmings denied having made various prior state-
nments, so that one cannot neke any reliable timline of his
statenments.



formed to some extent with sone of Cumm ngs’ statenments. After
all, there was no dispute about the fact that Hatcher was pre-
sent at the shooting and in fact fired the shots. Hence, one
cannot be surprised that they agreed on many of the facts. The
i nportant issue was whet her appellant participated in the crine.

Further, Cousin Fred Cumm ngs could have acted as a go-
between in co-ordinating their stories. Fred spoke with Hatcher
before Hatcher’s police statement, telling him “Don’t worry, |
got your back, everything is going to be okay,” Rl6 1735-36, and
Fred was close to Ronze Cunm ngs. Ronze did not initially nen-
tion Fred because he thought Fred was involved in the shooting.
R14 1514. Ronze admtted that he testified at Shirleen Baker’s
trial that he thought that he heard Fred's voice behind the
door, R14 1514, but his testinmony at that trial was typically
confused and increasingly contradictory as the questioning at
the Baker trial continued. See the discussion out of the jury’'s
presence at R14 1515- 34.

l. AB 24 says the state did not suggest there had been a
second attempt on Cumm ngs’ life by appellant. O course! The
state told the jury there could be a future attack on him
“there could be another attenpt on Ronze's life”. R18 1970. To
avoid this future attack, it nade its deal with Hatcher |est ap-
pellant “wal k.” During the |ong bench conference, jurors were

left to draw the obvious conclusion that it had to convict ap-

10



pellant to rescue Cummings fromthis future attack.

J. At AB 26-27, appellee makes a claimof harm ess error.
Appel | ee’ s cases do not support the argunent. The state does
not enjoy a rule giving it one free error. Contrary to appel-
lee’s claim the evidence at bar was not overwhel ning, and, in
any event, a claimof overwhel m ng evidence does not bar rever-
sal .

The state’s cases do not give it a rule of one free error.

Kearse v. State, 770 So. 2d 1119, 1129-30 (Fla. 2000), involved

an opening statenment at resentencing. The state said “Kearse
‘“wants to live, even though he denied that right to Oficer Par-
rish” and urged the jury to show ‘this Defendant the same nercy
he showed O ficer Parrish.”” 1d. at 1129. Kearse noved for a
mstrial w thout asking for a curative instruction. 1d. This
Court wrote that such error did not “automatically” require re-
versal, and that reversal was not required in “light of the re-
cord in this case”. 1d. at 1130 (e.s.). From Kearse appell ee
seens to conclude that its inproper argunent automatically re-
quires affirmance unl ess conpounded. Kear se does not support
t hat conclusion. The prosecutor said the obvious about the case
on resentencing: Kearse had been convicted of killing soneone,
but did not want to be killed hinself, and the state sought to
i npose on himthe same fate as he inmposed on his victim (that

is, no nercy). At bar, by contrast, the state told the jury

11



that the state was concerned that Cumm ngs could be killed in
the future if appell ant wal ked.

Ri chardson v. State, 604 So. 2d 1107, 1009 (Fla. 1992) and

Rhodes v. State, 547 So. 2d 1201, 1206 (Fla. 1989) also do not

hel p appell ee. Ri chardson’s harm ess error discussion is so

brief as to give no guidance as precedent. Rhodes reversed the
sentence, but commented that the inproper coments standing
al one “may” not have required reversal. These cases sinply re-
quire review of the entire record, and do not support a rule of
automatic affirmance.

AB 26 also cites Wal ker v. State, 473 So. 2d 694, 697 (Fla

15" DCA 1985) and Broonfield v. State, 436 So. 2d 435 (Fla. 4'

DCA 1983). Both preceded State v. Di Guilio, and used the “over-

whel m ng evidence” standard di sapproved in State v. DiGuilio

Wal ker also affirmed because defense counsel did not preserve
the issue by nmoving for a mstrial: “Mre inmportantly, defense
counsel failed to nove for a mstrial when the objections were
made, so we are conpelled to affirm” 1d. at 697.* Thus, it ac-

tually used a standard of fundanental error, which does not ap-

* Walker was wong to require a mistrial notion after the

obj ection was overruled. This Court has held that one need not
nove for a mstrial when a judge has overrul ed one’s objection.
See Sinpson v. State, 418 So. 2d 984, 986 (Fla. 1982); Holton v.
State, 573 So. 2d 284, 288 (Fla. 1991); Rodriguez v. State, 906
So. 2d 1082, 1090 (Fla. 3d DCA 2004). Neverthel ess, however er-
roneously, Wal ker found the issue unpreserved, so that its harm
| ess error discussion does not affect the case at bar in which

appel  ant preserved the issue for review.

12



ply at bar.

AB 26 m sreads Blanco v. State, 158 Fla. 98, 7 So.2d 333,

339 (1942). At Blanco’'s trial for robbing the Royal Theatre,
the jury heard that three co-defendants were questioned in
Bl anco’ s presence. They inplicated thenselves and Blanco in
various crimes, and Blanco admtted involvenent in the Royal
Theatre “job” but not in the others. 1d. 7 So. 2d at 335-36.
This Court ruled this evidence adm ssible. [1d. In final argu-
ment, the state said the three others had been convicted and the
fourth should stand with them before the judge, and that the
j udge woul d not have allowed witten confessions into evidence.
Id. at 336-37. The judge sustained Blanco's objections in the
jury’s presence, rebuked the state, and gave a detailed curative
instruction. 1d. This Court ruled that reversal would be re-
quired “unless the error was cured by the pronpt rulings of the
trial court and his instructions thereon to the jury.” 1d. at
337. The subsequent discussion, including the discussion at
page 339, concerned other cases in which this Court had reversed
because of inproper argunments, and noted the trial court’s inde-
pendent duty to restrain inproper argunent. Mst of this dis-

cussion focused on Smth v. State, 147 Fla. 191, 3 So. 2d 516

(1941), which reversed because of various inproper argunents
even though they “were not objected to or brought to the atten-

tion of the trial court and an opportunity to rule on the pro-
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priety thereof was not allowed.” 1d. at 338. This Court then
affirmed Bl anco’ s conviction, apparently because of the detail ed
curative instruction. Thus, AB 26 confused the holding in
Bl anco (brief comments on matters outside the record did not re-
quire reversal because judge rebuked prosecutor and gave de-
tailed curative instruction) with its discussion of the Smth
case (which held that a | ong inproper argunent required reversa
even wi thout objection). Fromthe foregoing the state’'s cases
do not set out a rule of automatic affirmance or a rule of one
free error.

The state bears a heavy burden to show the error could not

reasonably have affected the verdict. See State v. DiGuilio

(reversing for single isolated remark where state coul d not sus-
tain burden to disprove prejudice beyond a reasonabl e doubt).
It cannot just say an error is harnmless or that the evidence was
overwhel m ng, it nmust show this Court that there was no preju-
dice, and it nmust show this beyond a reasonabl e doubt based on a
t horough review of the record as a whole. At bar, appellee has
not presented such a thorough review of the record, it has not
made the required showing, and it has not sustained its heavy
burden. This Court should order a new trial.

K. AB 27 makes a brief argunent as to prejudice at pen-
alty. This argunment ignores that (1) the sanme aggravating cir-

cunst ances would apply to Hatcher as to appellant, and (2) the
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state told the jury at penalty that the “real issue” in the case
was the difference between the treatnent of appellant and
Hat cher. R19 2189. The inproper argunent at bar affected this
“real issue” because it presented the disparate treatnment of
Hat cher as necessary to save the |life of Ronze Cunmm ngs from a
future murderous attack by appellant. Appellee has failed to

meet its burden as to prejudice at penalty.
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lI. WHETHER THE COURT ERRED IN LETTING THE STATE

PRESENT DET. BROCK' S TESTI MONY THAT HE WAS “TRYI NG TO

FIND THE TRUTH" I N H' S | NVESTI GATI ON.

A. Appel | ant agrees with AB 28-29 that this Court reviews
for an abuse of discretion, but adds that the Evi dence Code and

case law narrow the judge’'s discretion. See Johnston v. State

863 So. 2d 271, 278 (Fla. 2003), Johnson v. State, So. 2d

., 32 Fla. L. Weekly S445, 2007 W 1933048, *6 (Fla. July 5,

2007), and MDuffie v. State, So.2d _, 2007 WL 4124241,

*11 (Fla. Nov. 21, 2007).

B. AB 29 suggests that appellee presented Det. Brock’'s
testimony that he was seeking the truth in order to neet: (1)
appellant’ s general challenge to the state’ s evidence, and (2)
hi s cross-exam nation of Mjor Stephens about the |ack of foren-
sic evidence developed at the house. These clainms |ack |ega
subst ance.

(1) The defense chall enges the evidence in all civil
and crimnal trials. This basic fact of litigation does not au-
thorize inproper self-bolstering evidence. At bar, appellant
chal l enged the conflicting testinmny of Cumm ngs and Hatcher
whi ch was not supported by objective forensic evidence. The
claimthat Brock sought the truth served only to divert the jury
fromits duty of evaluating the state’s evidence for guilt.

(2) As for Stephens’ cross-exam nation, the only nen-

tion of Brock came when Stephens said he did not consult Brock
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at the crime scene because “I| tried to stay away fromthat so it
doesn’'t taint ny ideas so | can let this crine scene show ne,
tell a story as to what or how it happened.” R14 1442. On re-
cross, Stephens again briefly said his information about the
crime came from the crime scene rather than from Brock. R14
1453-54. Stephens had zero involvement in Brock’s |ater inves-
tigations in Mam and other areas. Brock’s self-serving testi -
nony that he sought the truth had nothing to do with the cross-
exam nati on of Stephens.

C. Appel | ee presents no authority supporting Brock’s self-
bol stering testinony, and instead argues that the cases in the
initial brief did not involve testinony factually identical to
the testinmony bel ow Al t hough no case shows strict factua
identity with the case at bar, the rul e against self-bolstering
is well established.

For instance, Wobel v. State, 410 So. 2d 950 (Fla. 5'" DCA

1982) held that defendants cannot bolster their own credibility
by showi ng a | ack of felony convictions. Wobel cited nunerous
out-of-state cases and has been consistently followed in Flor-
ida. The sane rule applies to the prosecution: it may not bol -
ster a witness’s credibility by asking about a lack of a crim -

nal record. See Welch v. State, 940 So. 2d 1244 (Fla. 2d DCA

2006). Welch followed Wobel and surveyed the case | aw forbid-

ding self-bolstering testinony, such as occurred in Jacob v.
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State, 546 So. 2d 113, 115 (Fla. 3d DCA 1989). Jacob reversed a
conviction because the state bolstered an officer’s testinony by
having him testify about his lack of disciplinary conplaints.

Li kewi se, Hall v. State, 634 So. 2d 1124 (Fla. 5" DCA 1994)

found error when a deputy testified to his own good conduct re-

cord. Error occurred in Sinpson v. State, 824 So. 2d 280 (Fla

4'" DCA 2002) when officers bolstered their own credibility by
saying that they did not receive bonuses or salary incentives
for arrests or seizures of guns. It “is inproper on direct ex-
am nation to introduce evidence to support the credibility of a

witness.” Linn v. Fossum 946 So. 2d 1032, 1039 (Fla. 2006).

Thus settled case | aw forbids self-bolstering testinony, and
the judge had no discretion to allow it at bar. Neverthel ess,
with no citation of authority, AB 34 suggests that no error oc-
curred because “there was no direct comrent on the truthful ness
of any evidence or w tness account nor any comrent on facts not
in evidence.” (E.s.) The foregoing cases refute such a narrow
readi ng of the rule against self-bolstering. Further, the tes-
tinmony did comment on facts not in evidence — the book of evi-
dence that Brock showed the jurors, and his interviews of many
persons throughout South Florida.

D. At AB 34-35, appellee relies on blood evidence on the
wal |l as corroborating Cunm ngs’ account and the presence of

Nutter’s car “in South Florida” as supporting the testinony of
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Cumm ngs and Hatcher. But there was no di spute about the fact
that Hatcher killed Nutter and stole her car, and neither the
bl ood evidence nor the car’s presence “in South Florida” in-
crim nated appel |l ant.

E. AB 35 briefly clainms harm ess error, but does not neet
appel l ee’s heavy burden to show beyond a reasonabl e doubt t hat
t he evidence could not have affected the verdict. In effect,
Brock vouched for the integrity of the investigation, with the
obvi ous purpose of convincing the jury that they could trust the
state’s evidence. Wiy else did the state introduce his self-
bol stering testinmony? It said it wanted to show why the inves-
tigation was ongoing. T17 1870. But Brock established no el e-
ment by his testinony that he engaged in an ongoi ng w de-ranging
i nvestigation, interviewed many people, and devel oped a book of
evidence in his search for the truth. Such evidence only served
to divert attention from the weakness in the state’'s case and
vouch for the credibility of the police investigation.

On direct examnation, a party lays out the evidence it
thinks will nost |ikely produce a favorable verdict. Qur | aw
presunmes that the state presents evidence in order to obtain a
conviction, and it presunes prejudice from inmproper evidence.
Appel l ee has failed to neet its heavy burden to di sprove preju-

di ce. This Court should order a new trial.
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I11. WHETHER THE COURT ERRED |IN FINDI NG THE COLD
CALCULATED AND PREMEDI TATED ( CCP) Cl RCUMSTANCE.

A. Appel | ee’ s argunent consists mainly of reciting severa
times the evidence on which the judge relied in finding CCP. AB
38-39 (quoting from judge's order), 39-40 (repeating sane
facts),>® 42-44 (repeating same facts). Neither these facts nor
the state’s cases support CCP at bar.

1. The judge cited actions leading up to the entry in the
house, but these actions show only a plan to confront Nutter and
get information. First, driving from Mam to Okeechobee only
showed an intent to confront Nutter. Appel | ant and Hat cher
lived in Mam and Nutter lived in Okeechobee, so that sinple

geography dictated the length of the drive. Arriving late at

> Appellee also relies on evidence that neither the state

nor the judge relied on bel ow t hat Hatcher said on cross-
exam nation that he was bound and inprisoned under a bed up-
stairs at the honme of Fred Cunm ngs and Shirl een Baker and then

abducted fromthe home by Baker and appellant while still bound.
AB 39, 42-43. It says this evidence shows that appellant
“prime[d]” Hatcher to conmt the crinmes. 1d. This evidence was

presented by the defense to show the absurdity of Hatcher’s ac-
count, and the state and the judge did not rely on it. No doubt
they did not rely on it because the record contains the deposi-
tion of Baker refuting Hatcher’'s story. R3 456-536. She said
appel l ant, Hatcher and Fred were tal king downstairs. R3 487.
Fred | eft and appellant and Hatcher tal ked together outside. R3
489-90. Although she was not sure, she believed it was Hatcher
who asked to use her car, and Hatcher said he wanted to go to
Okeechobee. R3 495-97. She was sure that Hatcher said, “Let’s
go to Okeechobee,” and appellant paid her a hundred dollars. R3
526. Hatcher was not bound: he “wal ked out the door just |ike
we did.” R3 500. While she drove, Hatcher sat in the front and
appellant in the back, and she did not see any firearns. R3
499.
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ni ght assured that Nutter would be at the house. Second, bring-
i ng Hatcher helped in the confrontation because he could and did
hel p secure Nutter and Cunm ngs. Third, unscrewi ng the porch
i ght showed not hing about an intent to kill. In this regard,
appellee’s brief, but not the trial judge, cited to the fact
that Green’s car was parked far from the house, which fact re-
futes CCP, as it shows a desire to keep the victins from seeing
the men escape.

2. Most of the cited actions inside the house showlittle
or nothing about preneditation, |let alone CCP. First, discon-
necting the telephone once inside refuted an intent to kill
since there would be no need to disconnect the phone at that
point if the plan was to kill. Second, having two firearnms did
not indicate whether the intent was to kill or nerely to subdue.
Appel lant’s hol ding both guns did not show an intent to kill.
It served to prevent Cunm ngs or Nutter from snatching at a gun
whi | e Hatcher bound themup. Third and fourth, the use of duct
tape and plastic bags did not indicate whether the intent was to
kill or to subdue. Fifth, supposedly arranging to have only
Hat cher do acts that m ght | eave forensic evidence does not show
an intent to kill rather than a sinple desire not to | eave evi-
dence even if the intent was only to subdue and extract i nforna-
tion. Further, the facts show only that appellant held the guns

whi | e Hat cher bound and gagged the victins, and they do not show
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any nore sophisticated plan regarding forensic evidence. Be-
cause of the lack of significant forensic work, one cannot tel
if the intruders left evidence all over the place. For in-
stance, Mjor Stephens did not process the phone in the house
for prints, R14 1437, and, if appellant was there and unpl ugged
t he phone, he could have left prints or trace evidence, refuting
the claimthat he carefully avoided |eaving forensic evidence.
Sixth, the fact that only the car was stolen shows |ack of an
intent to rob, a fact that does not affect the question of
whet her there was an intent to get information rather than to
Kill

3. Thus, we are left with the judge s finding that appel-
| ant planned to cause a slow death by use of duct tape and the
bags, then told Hatcher to cut their throats, then had Hatcher
shoot Nutter and Cunm ngs. R4 659.

Before addressing this finding, we nay consider Quardado v.

State, 965 So. 2d 108, 117 (Fla. 2007). As quoted at AB 41,
Guardado requires that the state show “that the defendant had a
careful plan or prearranged design to commt nurder before the

fatal incident (calculated)”. (E.s.) Li kewi se, Philnore v.

State, 820 So. 2d 919, 933 (Fla. 2002), as quoted at AB 40, says
the state nust prove “that the defendant had a careful plan or

prearranged design to commt nurder before the fatal incident
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(calculated)”. (E.s.)® The state net this element in Guardado
because Guardado told the officer he planned to kill the victim
before he went to her house. 965 So.2d at 117. It nmet the ele-
ment in Philnore because Philnore told the officers that, before
setting out to rob a car, he and his codefendant “di scussed
killing the person.” 820 So. 2d at 934 (e.s.).

In light of this well-established rule, the judge s finding
does not establish CCP. the state did not prove an intent to
kill before the fatal incident. Rather, the evidence is consis-
tent with intending to extort infornmation out of Nutter, and de-
ciding to kill only when that plan fail ed.

The case at bar may be conpared with Thonpson v. State, 619

So. 2d 261 (Fla. 1993), in which a girl was nethodically tor-
tured to death. AB 45 seeks to avoid Thonpson by saying the
evi dence there showed an intent to extort noney before the first
blows. This fact hardly distinguishes Thonpson fromthe case at
bar: appel l ant sought to extort information, and Thonpson
sought to extort noney. The subsequent acts, however torturous
and purposeful, did not establish CCP.

We may conpare the facts of Watt v. State, 641 So. 2d 1336

(Fla. 1994) with the judge’'s finding that appellant had Hatcher

try to asphyxiate Nutter and Cumm ngs, then told him to cut

® Accord Wllians v. State, So.2d __ , 2007 W 1774389
*24 (Fla. June 21, 2007).
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their throats, then told himto shoot them AB 46 says that in
Watt the evidence did not show “prior planning to kill” before
Watt slowy tortured and nurdered three persons with a gun he
brought to the pizza parlor. The facts at bar do not show any
nore prior planning to kill than in Watt.

The AB makes nmuch of the statenent that “sonebody dies to-
night.” But as AB 43 concedes, the statenent was made during
the interrogation. Thus, it was used as a threat to extort in-
formation, just as Thonpson sought to extort noney from the
girls in his case in which this Court struck CCP.

Al t hough AB 43 says appellant had an intent to kill “as is

evident from his early statenents,” the sane could be said of
Thonpson: the opinion in the first appeal showed that “at the
time of the initial beating of the victim the appellant |eft
t he bedroom and told the witness, Barbara Savage, that he (ap-

pellant) was so angry he ‘felt like killing Sally (the vic-

tim.’” Thonpson v. State, 389 So. 2d 197, 200 (Fla. 1980)

(e.s.). See also Douglas v. State, 575 So. 2d 165 (Fla. 1991)

(Dougl as ki dnapped couple at gunpoint, saying he “felt I|ike
bl owi ng our ... brains out,” later forced them to perform sex
acts, fired gun into air, bludgeoned man and then shot him.
AB 43 also relies on the fact that “several different neth-
ods were used to acconmplish the killing.” But the same can be

said for Thonpson. See al so Spencer v. State, 645 So. 2d 377
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(Fla. 1994) (Spencer repeatedly beat victims head with a brick
st abbed her repeatedly, bashed her head agai nst concrete wall);

Ceralds v. State, 601 So. 2d 1157 (Fla. 1992) (bound victim

beaten and stabbed to death); Bedford v. State, 589 So. 2d 245

(Fla. 1991) (bound victim anally raped, beaten, strangled);
Dougl as (Dougl as ki dnapped couple, saying he wanted to Kkill
them hit man so hard in the head with the rifle that the stock

shattered, shot him; Castro v. State, 644 So. 2d 987 (Fla

1994) (Castro choked victimuntil blood came from his nouth,

then got knife and stabbed him repeatedly). Cf. Farinas v.

State, 569 So. 2d 425, 431 (Fla. 1990) (striking CCP even though
“Farinas had to unjam his gun three tinmes before firing the fa-

tal shots”). Also, Watt, Power v. State, 605 So. 2d 856 (Fla.

1992), Green v. State, 583 So. 2d 647 (Fla. 1991), and Hanbl en

v. State, 527 So. 2d 800 (Fla. 1988) show a simlar purposeful-
ness once the crimnal episode began, and they show actions no
| ess relentless than the actions at bar.

B. We now turn to the other cases at AB 40-47 which were

not already discussed in the initial brief. |In Farinav. State

801 So. 2d 44, 53-54 (Fla. 2001), and Thonpson v. State, 648 So

2d 692, 696 (Fla. 1994), the evidence showed CCP because the de-
fendant’s initial intent was not thwarted, unlike at bar. In

Bell v. State, 699 So. 2d 674 (Fla. 1997), Bell “told severa

peopl e that he planned to kill Theodore Wight, and he purchased
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a gun for that purpose,” and he killed two other persons in an
act of transferred intent. Wornos lured the victimto a renote

| ocation as part of a deliberate plan to kill. Wior nos v.

State, 644 So. 2d 1000, 1008 (Fla. 1994). At bar, the location

was sinmply where the victins lived. In WIlianmson v. State, 511

So. 2d 289, 293 (Fla. 1987), the defendant decided to nurder the
victim before going to neet him and he argued only that he had
a pretense of a justification. The discussion in Eutzy v.
State, 458 So. 2d 755, 757 (Fla. 1984), is so brief as to give
no gui dance, but it appears that Eutzy decided to conmt the
mur der before he left with the taxi driver. Further, and nost
importantly, this Court |ater held that the 1984 Eutzy decision

had used an i nproper definition of CCP. See Eutzy v. State, 541

So. 2d 1143, 1147 (Fla. 1989) (holding that Rogers v. State, 511

So. 2d 526 (Fla. 1987) had changed definition of CCP).

Argunent at AB 47 shows the fallacy of appellee’ s argunents.
It says: “for hours before the killing, Salazar was contenpl at-
ing the killing by primng Hatcher, even threatening to kill him
for the sane reason Nutter was killed, i.e., talking to the
FBI.” Once we accept the AB' s clains equating appellant’s sup-

posed treatnment of Hatcher with his treatnment of Nutter, we see

that the record shows that appellant did not plan to kill Nutter
any nmore than he planned to kill Hatcher. He threatened Hatcher
and got his cooperation, and, just as he did not kill Hatcher
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and even let himgo, so was he not going to threaten Nutter go
get her cooperation. The AB s argunent refutes a careful plan
or prearranged design to conmt murder before the fatal inci-

dent. Cf. Randall v. State, 760 So. 2d 892, 901-02 (Fla. 2000)

(evidence did not prove preneditation in case in which defendant
abduct ed, assaulted and strangl ed wonan to death, despite Ran-
dall’s prior simlar crines: “I'n view of the fact that the
ot her wonmen that Randall choked during sexual activity did not
die, it is reasonable to infer that Randall intended for his
choki ng behavior to lead only to sexual gratification, not to

the deaths of his sexual partners.”); Hoefert v. State, 617 So.

2d 1046, 1048-49 (Fla. 1993) (evidence did not prove prenedita-
tion where Hoefert abducted, assaulted and strangled woman to
deat h, and evidence showed history of simlar crimes against
wonmen who survived attacks).

AB 48-50 m sunderstand appellant’s argunment about the
state’s presentation of CCP in the trial court. As appellant
poi nted out at pages 85-86 of the initial brief, the state told
the jury that CCP would apply even if appellant did not intend
to kill before arriving at the house. R19 2188-89. Such a the-
ory is contrary to the well-settled rule that the state nust
prove a careful plan or prearranged design to commt nurder be-

fore the fatal incident under Guardado, Philmre, WIIians,
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Rogers, and many ot her cases. The |aw does not support appel -
|l ee’s theory of CCP.

C. The initial brief argued that CCP needs the narrow ng
definition of Rogers in order to be constitutional. Appellee
makes a cursory response at AB 50-51, relying mainly on

Donal dson v. State, 722 So. 2d 177, 187 n. 12 (Fla. 1998) in ar-

gui ng that CCP has survived constitutional challenge. The dis-
cussion in Donaldson is so brief that one cannot tell the nature
of Donal dson’s argunent, but Donal dson cited to, and relied on,

a line of cases arising from Jackson v. State, 648 So. 2d 85

(Fla. 1994), which clearly established to that the narrow ng
construction is necessary to make CCP constitutional (id. at 89-
90 (e.s.)):

Thus, in order to find the CCP aggravating factor un-
der our case law, the jury nust determ ne that the
killing was the product of cool and calm reflection
and not an act pronpted by enotional frenzy, panic, or
a fit of rage (cold), Richardson, 604 So.2d at 1109;
and that the defendant had a careful plan or prear-
ranged design to commt nurder before the fatal inci-
dent (cal cul ated), Rogers, 511 So.2d at 533; and that
t he defendant exhi bited hei ghtened preneditation (pre-
meditated), 1d.; and that the defendant had no pre-
tense of noral or legal justification. Banda v. State,
536 So. 2d 221, 224-25 (Fla.1988), cert. denied, 489
U S 1087, 109 S.Ct. 1548, 103 L.Ed.2d 852 (1989).
Certainly these requirenents call for nore expansive
instructions to give content to the CCP statutory fac-
tor. [FN omtted.] Owherwise, the jury is likely to
apply CCP in an arbitrary manner, which is the defect
cited by the United States Supreme Court in striking
down HAC instructions. See, e.qg., Godfrey, 446 U S at
428-29, 100 S.Ct. at 1764-65. We do not suggest that
every court construction of an aggravating factor nust
be incorporated into a jury instruction defining that
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aggravat or. However, because the CCP factor is so sus-
ceptible of msinterpretati on and has been the subject
of so many explanatory decisions, we cannot say that
the current instruction sufficiently informs the jury
of the nature of this aggravator.

AB 51 also cites Walker v. State, 707 So. 2d 300, 316 (Fla

1997), but Wal ker chall enged the col dness el enent and not the

cal cul ation elenment, which requires the intent to kill before
the fatal incident. Further, Walker also relied on Jackson,
which held that the state nust establish the intent to kill be-

fore the fatal incident.
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V. WHETHER THE COURT ERRED |IN ALLOW NG APPELLEE TO
ARGUE TO THE JURY THAT CUMM NGS AND HATCHER WERE
TERRORI ZED DURI NG THE BURGLARY.

A. AB 51 says a judge has discretion as to final argunent
and that the judge' s rulings are reviewed for an abuse of dis-
cretion. To review a judge’'s discretionary ruling one nust re-
view the decision the judge actually nmade. Here, the judge
voi ced no agreenent with the claimbelow that the argunent went
to a theory of kidnapping, and he did not say he found that the

jury argunent properly addressed the felony nurder circunstance.

The judge ruled that the state’'s argunent went to the heinous-

ness circunstance:

THE COURT: You want -- | thought you were -- all
right, I"’mgoing to -- I’Il overrule the objection. |
t hi nk that given the fact that heinous, atrocious and
cruel is to be argued probably in the next five m n-
utes or so, and one of the words used for that is tor-

turous, terrorized -- they don’t use “terrorize,” they

use “torturous,” but | think given the facts and cir-

cunst ances and the future instructions they |l receive

that it is permtted. So I'Il overrule the objection
R19 2180.

Thus, the question is whether the court abused its discre-
tion in ruling that the argunent properly went to HAC. A court
abuses its discretion if it bases its ruling on an erroneous

view of either the law or the facts. Cf. Johnson, MDuffie. At

bar, the judge based his ruling on a m sapprehension of the cir-
cunst ances concerning the state’s argunent and the | aw governing

HAC.
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First, the judge factually erred because he apparently
t hought the state was about to argue that HAC applied because
Nutter and Cunm ngs were terrorized. |In fact, the state never
used any formof the word “terrorize” in its HAC argunment, RI19
2182-87, and it used it only regarding felony nurder. R19 2177-
78, 2182. Manifestly, the state addressed the argunent in ques-
tion to the felony nurder circumstance.’

Second, the judge erred on the lawin that he ruled that HAC
could be supported by argunent that both Nutter and Cumm ngs
were terrorized. Cunm ngs’ terror is irrelevant to HAC under

Clark v. State, 443 So. 2d 973, 977 (Fla. 1983) and Riley v.

State, 366 So. 2d 19, 21 (Fla. 1979). The AB says those cases
do not apply because the judge did not carry the error into the
sentencing order. The sentencing order was witten in chanbers
two nonths after the jury sentencing proceedi ng. Appel | ee does
not explain how the sentencing order could affect the questions

of whether the judge erred in his ruling at the bench during the

" Thus, it is irrelevant whether the state could have nade
such argunent as to HAC. The question here is not whether the
evi dence supported HAC, but whether the judge erred in ruling
that the state’s argunent was directed to HAC. Neverthel ess,
appel l ant notes that nuch of the argunent at AB 55 addresses
facts not pressed by the state bel ow regarding HAC. AB 55 says
Nutter heard appellant order Hatcher to slit her throat and
shoot her. When the state argued HAC based on these clains, ap-
pel | ant objected that such argunent was “specul ating as to what
Evel yn Nutter was able to hear,” the judge sustained the objec-
tion, and the state abandoned its argunent as to what Nutter may
have heard. R19 2185- 86.
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sent enci ng proceedi ngs and whether the jury could have been af-
fected by the state’s argunent.

From the foregoing, the judge abused his discretion in find-
ing that the state’s argunment properly addressed HAC.

B. The AB al so says the judge did not abuse his discretion
because the argunent properly addressed the felony nurder cir-
cunstance. Review for an abuse of discretion involves deference
to the judge’ s decision, yet the state urges deference to a de-
cision that the judge never actually made.

As al ready noted, the judge did not accept the state’s con-
tention that the argunent supported a claimof kidnapping. One
cannot know if he would have all owed such argunent in the exer-
cise of his discretion. Review for an abuse of discretion de-
fers to the trial judge, it does not substitute the appellate

court’s judgnment for the judge’s. Cf. Chodorow v. More, 947

So. 2d 577, 581 (Fla. 4'" DCA 2007) (assessnent of fees; “the ap-
pellate court should not substitute its judgnment for that of the
trial court”). Regardl ess whether the nmenbers of this Court
woul d have exercised their discretion at trial to allow the
state’s argunent, its appellate reviewis limted to considera-
tion of whether the judge properly exercised his discretion in
ruling that the argunment went to HAC. Further, the judge could
hardly have agreed with the state’s contention that the argunent

went to kidnapping, since the jury was never instructed on Kkid-
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nappi ng.

Appel | ee argues at AB 56-57 that it directed the argunent to
the crine of burglary with assault, of which the jury found ap-
pellant guilty. Appellee did not make this argunment to the jury
or the judge, so that the judge hardly could have exercised his
di scretion in allow ng such argunment. Further, under the jury
instructions, jurors could have based the conviction for bur-
glary with assault by finding either an assault or a battery.
R18 2030, 2028.

AB 57 briefly clains that the argunent could not have af-
fected the verdict. (AB 52 also refers in passing to the viti-
ated-the-trial standard, but as already noted, that standard is
identical the standard requiring that the state prove that the

error could not reasonably have affected the jury. See State v.

Murray; King v. State; State v. D Guilio.) It says the error

coul d not have affected the jury because the evidence supported
t he aggravating circunstances. Such argunent ignores that the
state directed its argunment to the weight of the circunstance.
G ven Hatcher’s life sentence, the state had to urge the jury to
give as nmuch wei ght as possible to all of the aggravators. It
made its argunent, and persisted in its argunent despite the ob-
jection, because it considered it would affect the jury. The
jurors would surely be amazed to hear that the state nade such a

dramatic argunent in order to influence its verdict and then
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| ater clainmed that the argunent had no effect on the verdict.
Appel | ee says the argunent did not affect the judge's sen-
tencing order. AB 58-59 |t does not matter whether judges or
| awyers, who are trained to read the evidence in the |ight nost
favorable to the verdict, mght not have been affected by the
argunment, the question is whether jurors could reasonably have
relied on it when the judge let the state continue with it. Un-
der the circunmstances at bar, appellee has failed to neet its
hi gh burden as to prejudice, and this Court should order resen-

t enci ng.
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V. VWHETHER THE COURT ERRED | N OVERRULI NG APPELLANT’ S
OBJECTION TO THE JURY |INSTRUCTION ON THE COLD,
CALCULATED AND PREMEDI TATED ( CCP) Cl RCUMSTANCE ON THE
GROUND THAT I T FAI LED TO REQUI RE THAT THE STATE PROVE
THAT APPELLANT |INTENDED TO KILL BEFORE THE CRI ME
BEGAN.
Appel | ee makes a very brief argunment on this point at AB 50-
51. Bef ore addressing appellee’ s specific clains, appellant
notes that its argunment does not refute that:
The jury nmust find an intent to kill before the fa-
tal incident.
The jury cannot make this finding without an instruction.
The judge overrul ed appellant’s objection to the

standard instruction on this ground.

A. Appel | ant agrees with appell ee that Stephens v. State,

787 So. 2d 747 (Fla. 2001) applies to the related issue of re-
quested jury instructions. Under Stephens, a judge has discre-
tion as to but a defendant is entitled to a special instruction
if (1) the evidence supports it, (2) the standard instruction
does not adequately cover the issue, and (3) the special in-
struction correctly states the law and is not m sl eading or con-
fusing. 1d. at 756. These criteria were net at bar:

(1) The evidence supported appellant’s objection to
the instruction. The jury could have concluded from the evi-
dence that appellant did not intend to kill before the fata
epi sode began. |In fact, the state could only argue to the jury

regarding CCP that “the evidence would certainly suggest ...that
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the intent was there to kill all along.” R19 2187-88 (e.s.).

Further, the state argued to the jury in the first phase: “Neil

Sal azar says ‘If | don’t get answers tonight, somebody is going
to die.” Mybe -- | nmean, you can interpret that as he made up
his mnd after he got in there to kill, or he cane in and neant
to kill fromthe very beginning.’”” R18 1945 (e.s.).

(2) The standard instruction does not adequately cover
the issue. The instruction given at bar did not tell the jury
that it needed to find an intent to kill before the fatal epi-
sode began.?®

(3) Appellant’s objection correctly states the |aw.
Appel | ee does not dispute that the “jury nust first determ ne ..
that the defendant had a careful plan or prearranged design to
commt nurder before the fatal incident (calculated).” See,

e.g., Foster v. State, 778 So. 2d 906, 921 (Fla. 2000) (e.s.);

WIlliams. Likew se, appellee does not dispute that appellant’s
obj ection covered this issue, and nmakes no argunent that it was

m sl eadi ng or confusing.

8 This omi ssion in the standard instruction seens to have

arisen from an historical accident at the time of Jackson.
Jackson’s defense to CCP seens to have been based on nental
heal th issues which would have refuted the *“col dness” el enent.
Al t hough this Court held that “the jury nust determ ne” an in-
tent to kill “before fatal incident,” 648 So. 2d at 89, it ap-
proved a tenporary instruction (apparently adapted to Jackson’'s
specific issue) which did not address the requirement of proof
of an intent before the fatal episode. 1d., n. 8 This oms-
sion in the tenporary instruction addressed to Jackson’s argu-
ment has carried over into the now standard instruction.
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B. Appel l ee’s other cases do not help its argunent.

First, Janmes v. State, 695 So. 2d 1229, 1236 (Fla. 1997), ap-

proved giving a special instruction on the prior violent felony
circunstance because the special instruction was “consistent
with our caselaw.” Appellant’s objection is |ikew se consistent
with this Court’s caselaw. Second, Parker involved an instruc-
tion on circunstantial evidence, which this Court has put en-
tirely in the discretion of the trial court. Third, Elledge v.
State, 706 So. 2d 1340 (Fla. 1997) involved instructions con-

trary to this Court’s caselaw. Fourth, Trease v. State, 768 So

2d 1050, 1053, n.2 (Fla. 2000) involved a ruling on whether to
appoi nt co-counsel, a matter entirely within the judge s discre-
tion. Fifth, as already noted, the discussion in Donal dson shed
no |ight on the nature of Donal dson’s chall enge, and it does not
address the issue now at bar. Donal dson should not be read to
mean that approval of a standard instruction bars any |ater
chall enges to the instruction. Such a reading would be contrary

to cases such as Yohn v. State, 476 So. 2d 123, 126 (Fla. 1985),

in which this Court disapproved of the standard jury instruction
on insanity. “The standard instructions are ‘a guideline to be
modi fied or anplified depending upon the facts of each case.’”

Cruse v. State, 588 So. 2d 983, 989 (Fla. 1991) (quoting Yohn).

Sixth and finally, Walker v. State, 707 So. 2d 300, 316 (Fl a.

1997), addressed the “col dness” el enment, and hence does not af-
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fect the issue at

bar .
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CONCLUSI ON
Appel l ant respectfully submts this Court should vacate the
convictions and sentences, and remand to the trial court for
further proceedi ngs, or grant such other relief as may be appro-
priate.
Respectfully subm tted,

CAROL STAFFORD HAUGHWOUT
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