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PRELI M NARY STATEMENT

Appel | ant, James Armando Card, Sr., was the defendant in
the trial court; this brief will refer to appellant as such,
def endant, or by proper nane. Appellee, the State of Florida,
was the prosecution below, the brief will refer to Appellee as
such, the prosecution, or the State.

The 2003- 2006 postconviction record on appeal consists of
ni ne vol unes, nunbered | though I X, which will be referenced as
"PC/" followed by the respective nunber designated in the Index
to the Record on Appeal, followed by any appropriate page
nunber. For exanple, "PCO 111 417-26" references the trial
court's Order Denying Motion for Postconviction Relief” found on
pages 417 through 426 of volune Il of the postconviction record
on appeal .

The 2003- 2006 postconviction record on appeal also includes
four volumes of exhibits, nunmbered | through IV, which will be
referenced as "PC/ Ex/", followed by the respective Roman nuner al
designated in the Index to the Record on Appeal, followed by any
appropri ate page nunber. For exanple, "PC Ex/1 732" references
the first page of Dr. Way's January 27, 1982, report found on
page 732 of volunme |I of the Exhibit volunes of the record on

appeal .



By Order dated January 11, 2007, this Court authorized the
use of the record of the penalty phase proceedings in Card v.
State, Florida Supreme Court case #SCO0-182. That record wll be
referenced as "P1999/", followed by the respective Roman nuneral
designated in that Index to the Record on Appeal, followed by
any appropriate page nunber, such as "P1999/ XXl X 10-14"
references a portion of the 1999 penalty-phase testinony of
Vi cky Elrod concerning Card's confession to her.

"IB" will designate Appellant's Initial Brief, followed by
any appropriate page nunber.

Al'l bol d-type enphasis is supplied, and all other enphasis
is contained within original quotations unless the contrary is

i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

This is an appeal froma trial-court Order (PC/ 111 417-35)1
denying Card relief after conducting an April 21, 2006,
postconvi cti on evidentiary hearing (PCIX 511-637). The trial
court provided an evidentiary hearing on clains V and | X of
Card's Anended Mdtion to Vacate Judgnent and Sentence (PC/ 1 92-
170. G aimV alleged ineffective assistance of counsel

concerning Card not testifying in the 1999 penalty proceedi ngs

1 Attached to this brief is the Order without its attachnents.
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(PC/'1 133-36), and Claim | X all eged ineffective assistance of
counsel related to nental mtigation that was and was not
presented at the 1999 penalty proceedings (PC/ |1 145-48, 163-70).
Here in the instant appeal, Card's two issues relate to claim
I X.

This Court, in its opinion on direct appeal, sunmmarized the
core facts of the guilt-phase evidence:

On the afternoon of June 3, 1981, the Panama City
Western Union office was robbed of approxi mately

$1, 100. Blood was found in the office and the clerk,
Jani s Franklin, was m ssing. The foll ow ng day, Ms.
Franklin's body was di scovered beside a dirt road in
a secluded area approximately eight mles fromthe
Western Union office. Her blouse was torn, her
fingers severely cut to the point of being al nost
severed and her throat had been cut.

As early as 6:30 on the norning of June 3, 1981, the
appel I ant tel ephoned an acquai ntance, Vicky Elrod,
in Pensacola, Florida, and told her that he m ght be
coming to see her to repay the $50 or $60 he owed
her. At approximately 9:30 that night Vicky Elrod
met with the appellant. He took out a stack of
twenty and one-hundred dollar bills and she asked if
he had robbed a 7-El even store. He told her that he
had robbed a Western Union station and killed the

| ady who worked there. He described scuffling with
the victim tearing her blouse and cutting her with
his knife. He said he then took her in his car to a
wooded area and cut her throat saying, 'Die, die,
die.' Several days after their neeting, M cky Elrod
went to the police with this information.

Card v. State, 453 So. 2d 17, 18-19 (Fla. 1984).

After Card (Fla. 1984), this case has had a | ong history

| eading up to this appeal. Card v. State, 652 So.2d 344, 344

(Fla. 1995), summari zed the history of this case up to 1995



In 1982, Card was convicted of first-degree mnurder
and sentenced to death before the Honorable W Fred
Turner. On direct appeal, this Court affirmed Card's
conviction and sentence. Card v. State, 453 So.2d
17, 24 (Fla.), cert. denied, 469 U S. 989, 105 S. C.
396, 83 L. Ed. 2d 330 (1984). Card subsequently
filed a notion for postconviction relief under
Florida Rule of Crimnal Procedure 3.850 which was
denied. W affirned. Card v. State, 497 So. 2d 1169,
1177 (Fla. 1986), cert. denied, 481 U. S. 1059, 107
S.Ct. 2203, 95 L. Ed.2d 858 (1987).

Card (Fla. 1995) reversed the trial court's "denial of a second
nmotion for postconviction relief,” 652 So.2d at 344, remandi ng
the case to the trial court for proceedi ngs concerning the
preparati on of the sentencing order:

We believe that the allegations of the petition are
sufficient to require an evidentiary hearing on the
guestion of whether Card was deprived of an

i ndependent wei ghi ng of the aggravators and the
mtigators. Anong the matters that can be devel oped
at the hearing are the nature of the contact between
Judge Turner and the prosecutors, when the judge was
given the formof the sentencing order, and at what
stage of the sentencing proceedi ng he gave copies to
def ense counsel. Further, an evidentiary hearing
will permt a full exploration of the facts bearing
upon the State's contention that all of the matters
relating to Judge Turner's sentencing practices in
death penalty cases were known or shoul d have been
known nore than two years before this petition was
filed. See Adans v. State, 543 So. 2d 1244, 1247
(Fla. 1989).

652 So. 2d at 345- 346.

As a result of Card (Fla. 1995), the trial court provided
Card a new penalty phase, which transpired in 1999. (P1999/I1 to
P1999/ XXXI') (The performance of defense counsel at the 1999

penalty proceedings is contested in the instant proceedings.) At



the 1999 penalty proceedings, after the jury was sel ected
(P1999/ XXI'V 2806 - P1999/ XXV 2966), evidence, argunent, and
instructions were presented (P1999/ XXVII1 1-100; P1999/ XXI X 1-
65, 1-35; P1999/ XXX 1-85; P1999/ XXXl 1-154), resulting in the
jury's 11-1 vote reconmendi ng death (P1999/ XXXl 156-58).

At the 1999 penalty phase, the State called the foll ow ng
W t nesses: George Dobos (P1999/ XXVII1I 31-45), David Sl usser
(P1999/ XXVI'l1 46-63), Dr. Kielman (prior testinony read at
P1999/ XXVI 11 66-78), Edward Franklin (P1999/ XXVIIIl 79-90), G ndy
Bri mmer (P1999/XXVI1I 91-100), and Vicky Elrod (P1999/ XXl X 3-
55). Because the State will argue that defense counsel's
performance was not ineffective given his options in the face of
t he aggravati ng evidence and that, arguendo, Card suffered no

Strickland prejudice, the State summarizes its evidence

presented at the 1999 penalty phase.

The respondi ng uni formed officer, Commander Dobos, then
patrol man Dobos with the Panama City Police Departnent,
testified that he responded to a call to the Western Union
office at 32 OGak Avenue on June 3, 1981, at 3:14 p.m
(P1999/ XXVI 1l 31-34). There was a "quantity of blood" on the
floor and furniture and the office was in "general disarray."”
(P1999/ XXVIIl 34-35). A cash drawer was renoved fromits slot,
broken, and found on the floor. The clerk, Ms. Franklin, was

m ssing fromthe office. (P1999/ XXVIII 35). Her car was still
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parked outside in the parking | ot across fromthe office.
(P1999/ XXVI'1I 35). The officer described and used vari ous
phot ographs in his testinony. (P1999/ XXVII I 36-44)

An investigator with the Panama City Police Departnent,
David Slusser, testified that the victimwas di scovered the
following day at 4:00 p.m; it was 8.4 mles fromthe Western
Union office to the dirt road and the victim s body was
approxi mately another 1/4 mle fromthe road. (P1999/ XXVII1l 49-
50). The investigator discussed several photographs of the
victimand of the area where the victimwas found (P1999/ XXVI I I
52-62). The victimwas not wearing a blouse or top when she was
found. (P1999/ XXVII1 60). A photograph showed that one of the
finger’s of her right hand had been "al nost severed”

(P1999/ XXVI'I1 61). There were also cuts on the victims |eft
hand. (P1999/XXVII1I 61-62). Slusser was present during the
autopsy of the victim (P1999/XXVII1l 51)

The doctor who perforned the autopsy, Dr. Kielnman, had
died, so his prior testinony was read to the jury. (P1999/ XXVII I
55, 65-78). He testified that he perforned the autopsy on the
victim Janice Franklin. (P1999/XXVIIl 71). She had a "very deep
cut over the front of her throat." (P1999/XXVIII1 72). A sharp
instrunment was used, and the cut was six to seven inches |ong.
(P1999/ XXVI 11 74) The wound was 2 %2 inches deep and left a mark

on the bone. (P1999/XXVIII 74-75). The doctor described the
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injuries on the victims hands, which were cl assic defense
wounds caused by a person protecting herself froman attack.
(P1999/ XXVI'I | 76-77).

The victim s husband, Edward Franklin, testified about the
last tinme he saw his wife and about noney mssing fromtheir
busi ness. (P1999/ XXVIl1 79, 85-88) Cindy Brinmmer, daughter of
the victim testified about her attenpt to reach her nother the
day of the nurder and about m ssing property; she al so provided
a victiminpact statenent. (P1999/ XXVII1Il 93-100)

Vicky Elrod, who lived in Pensacola in June 1981, testified
that, on June 3, 1981, Card called in the norning and told her
that "he would have the noney and he could repay nme then." She
had | oaned himor his wife sone noney for gas. (P1999/ XXl X 7)
That sanme day, at about 5:30p.m, Card called her again and said
he was definitely comng to Pensacola to talk with her about
sonmet hing "very urgent." (P1999/ XXl X 8) That night she went to
see himat his notel in Pensacola, and he pulled out a "big wad
of noney," and she joking asked himif he had "knocked over a 7-
11." (P1999/ XXI X 9-10). Card replied that he had robbed a
Western Union and killed the woman there using a knife
(P1999/ XXI X 10-11). He told her that when he first entered the
Western Union office there was soneone else in the office, so he
left telling the victimthat he would return and wanted to talk

with her. (P1999/ XXI X 11). Wen Card returned, he was wearing



rubber gl oves and he had a Bowi e knife. (P1999/ XXI X 11, 13). He
went over to the safe and scuffled with the victim (P1999/XXI X
11) He pulled out the knife, cut her "a little bit" in the back
area, and tore her blouse. (P1999/XXlI X 11-12). He took around
$1, 000. (P1999/ XXI X 12). He forced the victimout of the
busi ness at knife point. (P1999/ XXI X 13). He took her five or
six mles into a wooded area. He then told her that he was not
going to hurt her and that all he wanted was the noney and asked
her to get out of the car. (P1999/XXlI X 13). As the victimwas
wal ki ng away, he got out of the car and quietly went behind her.
(P1999/ XXI X 13). He said he "grabs her by the back of, by her
hair and pulls her neck back and cuts her throat." (P1999/ XXl X
13) After he slit her throat, he told the victimto "die, die,
die." (P1999/XXI X 13). Afterwards, Card threw away the knife
where no one would find it. (P1999/ XXl X 14)

Def ense counsel's opening statenent at the 1999 penalty
phase, included the follow ng topics

It's been said that aggravating circunstances are

about the crinme and that mtigating circunstances
are about the person. *** (P1999/ XXVIII| 26)

In mtigation we're going to talk to you at great
| engt h about how someone goes from being an i nnocent
l[ittle baby that couldn't hurt anyone to sitting
here contenplating death in the electric chair. ***
(P1999/ XXVI 1| 27)

You will hear a story of a famly in conplete
chaos. *** (P1999/ XXVIII 27)



You will hear then that nother married and didn't
marry well. She married a man that was horribly
abusive. *** repeated beatings *** enotional abuse
*¥Ex (P1999/ XXVI I 27)

You' ve got a young man then that's reaching
adol escent years, his formative years, where you're
trying to decide just what you are and who you're
going to beinlife, with none of the tools to nake
that kind of decision in the way we woul d expect.
(P1999/ XXVI 11 28)

You' re hear about the flashes of good in him as
he matured. *** good friend *** good friend *** he
wanted to be a good man. *** He didn't know how. ***
(P1999/ XXVI 11 28)

*** gradually M. Card's |ife cones together as a
pri soner, and he's a good prisoner. H s disciplinary
record is outstanding. Hi's contributions to society
*Rx (P1999/ XXVI 1 29)

*** religious inmprovement *** (P1999/ XXVII1 29)

*** correspondence that M. Card has, has had
with the school children in California. ***
(P1999/ XXVI I | 29)

*** interesting artwork that M. Card' s been able
to perform *** (P1999/ XXVII1 29)

*** Things have jelled slowy for himto where he
is a good prisoner. *** you wll see sone famly
menbers that will testify and set the history where
you will see how the siblings, his brother and
sister wll testify about abuse and the inpact that
they saw on, on Jim[Card] as he grew up. And then
you'll, you'll see what's happened over the course
of the last 15 or 16 years. And it's remarkable. And
at the end of it you will hear, | anticipate, froma
psychol ogy professor fromCalifornia that can rel ate
all this for you, explain how these factors
contribute, pull together to create the man that's
sitting here with you today. (P1999/ XXVIIIl 30)

When it's done, we'll be asking you to |ook into
your hearts and not to avoid punishnment but to | ook
for conpassion. The Judge will tell you that

mtigation is virtually anything about the



Def endant' s character, background, or circunstances
that in your conscience as a citizen would call for
conpassion for mtigation in this case of what is

i ndi sputably a horrible crinme. And, you know, |
woul d not want anyone to think for a mnute that we
are suggesting that anything we say in any sense

| essens the, the crine itself. But what we want to
do is explain to you how it got there, and then we
want to give you sone, sone |ook at the future,
maybe, to see this, if this, if there really is any,
any need to kill this man. (P1999/ XXVil1 30)

At the 1999 jury penalty phase, defense counsel presented
the testinony of the foll ow ng w tnesses:

? Card's nother (P1999/ XXl X 21-55);

? A Catholic priest (P1999/ XXI X 56, transcript of
vi deo as attachnent at end of volune 1-22);

? Card's brother-in-law (P1999/ XXX 4-11);

? The Director of Catholic Charities (P1999/ XXX 11-
18);

? A Catholic nun (P1999/ XXX 19-30);
? Card's ex-wife (P1999/ XXX 31-43)

? Card's daughter (P1999/ XXX 43-46);
? Card's friend (P1999/ XXX 47-51)

? Card's niece (P1999/ XXX 52-60);

? Card's brother (P1999/ XXXl 5-25);

? Dr. Craig Haney, a Stanford University Ph.D. in
psychol ogy who al so earned a | aw degree from
Stanford (P1999/ XXXl 30-86).

Def ense counsel began his closing argunment to the jury with
the follow ng thene:
*** ] told you the first day of trial that the
State's case woul d be about a crinme and our case

woul d be about a man. If it was sinply a matter of
| ooking at a crinme and runni ng down a checklist we

10



woul dn't need a jury. As [the prosecutor] has
suggested list of factors and nunbers coul d be used.
| f that approach could be used, if it nade any sense
at all we would have repl aced each and every one of
you with a personal conputer years ago. And that is
not what this is about. It is really not what this
case has been about from the beginning.

Mercy, pity, those are human qualities. Qualities
that every one of us ought to have and those are
unquantifiabl e things. Those are what jurors in a
case like this, and | don't envy your job, that is
what you have to | ook and decide if it applies.

We have tried to tell you sonme story of how man
goes from baby, an innocent baby to sitting over
there contenpl ati ng these choices. And you get there
by a hard life. By a truly pathetic set of
ci rcumst ances.

| liked Ms. Card when she was up there. But what
a famly she raised. A famly that couldn't catch a
break. ***

(P1999/ XXXI 130-31) Defense counsel continued by discussing the
testi nony of the defense wi tnesses and how they support a jury
recommendation of a life sentence. (See P1999/ XXXl 132-46) The
follow ng excerpt illustrates the thene:

[Clhildren rai sed under these conditions, poverty,

abandonnent, instability, neglect, abuse, abuse
agai n, abuse again, have probl ens.

(P1999/ XXXI 132-33)

Def ense counsel argued to the jury that in 6,300 days, in
18 years in which Card has been in prison, he has had only five
bad days. (P1999/ XXXl 131-32) Defense counsel stressed how
pri son has provided an environnent for Card to turn things

around sone, for exanple, for himto get his GE D. and wite to

11



school children "about the choices you make in life."

(P1999/ XXXI 139-40) He discussed Card's art work, which the nuns
display in their office. (P1999/ XXXl 140-41) He highlighted the
testinmony of the "administrator of all of Catholic charities,”
who found Card "to be a sincere and genui ne man." (P1999/ XXXI
141- 42) Defense counsel tal ked about Card's m nister who thought
that Card's artwork was beautiful and that Card's faith was
genui ne. (P1999/ XXXI 142-43)

Def ense counsel then argued to the jury that their role is
to consider the totality of Card's background, including "famly
background, abusive upbringing, neglected upbringing” and how
wel | he has done in prison. (P1999/ XXXl 143-44) He stressed that
Card is "nore than the worst thing he did." He is not the "worst
of the worst”; he is not the person for whomthe death penalty
was i ntended; and, when everything about Card, the person, is
wei ghed, the jury should recomrend life in prison. (P1999/ XXXl
144- 46)

On April 1, 1999, the jury recommended a death sentence by
a vote of 11 to 1. (P1999/ Xl 2005; P1999/ XXXI 156-58) On Apri l
19, 1999, the trial court conducted a Spencer hearing.

(P1999/ XXVI 2994- 3016) On June 21, 1999, the trial court
sentenced Card to death. (P1999/ X1 2248-53; P1999/ XXVl 3018-

30)

12



Card v. State, 803 So.2d 613 (Fla. 2001), affirned the 1999

deat h sentence.
Card (Fla. 2001) sunmarized the trial judge's findings of
aggravating and mtigating circunstances:

[T]he trial court found five aggravators: (1) CCP;
(2) HAC, (3) avoiding or preventing a |lawful arrest;
(4) pecuniary gain; and (5) nmurder commtted during
t he comm ssion of a kidnapping. In mtigation, the
trial court did not find any statutory mtigation
but found and weighed Card's difficult famly
background, good prison record, his religious
bel i efs, chil dhood abuse, good mlitary record,
artistic abilities, and correspondence wth school
chil dren.

803 So.2d at 627. The weight given to each of the seven
mtigating circunstances was as foll ows:

(a) The defendant's upbringing was "harsh and
brutal” and his fam |y background included a brutal
step-father; sone weight;

(b) The defendant has a good prison record;
slight weight;

(c) The defendant is a practicing Catholic and
made efforts for other inmates to obtain religious
servi ces; some weight;

(d) The defendant was abused as a child, which
was al so involved in the famly background factor
sone wei ght;

(e) The defendant served in the Arny Nationa
Guard and recei ved an honorabl e di scharge; sone
wei ght ;

(f) The defendant has artistic ability; little
wei ght ;

(g) The defendant has corresponded with school
children to deter them from being involved in crineg;
sonme wei ght.

13



(P1999/ XI'I 2251-2252).

Subsequently, Card, through counsel filed the anmended
post conviction notion (PC I 92-170) on which the instant appeal
is based. The State responded in witing. (PC1 175-96) The
Circuit Court conducted a Huff hearing. (PC/ VIl 488-96)

On January 31, 2006, Card filed a pro se, handwitten
wai ver of his right to be present, in person, at the evidentiary
heari ng scheduled for April 21, 2006, and indicated that he
would be willing to participate electronically. (PC/11 339-40)
The State responded. (PC/ Il 341-43) On March 13, 2006, the trial
court informed Card of his right to be present to testify at the
postconvi ction evidentiary hearing, and Card indicated that he
did not want to attend. (PC/ VIII 505-508)

On April 21, 2006, the Circuit Court conducted the
evidentiary hearing, at which Card's postconviction counsel
called Bill Mdsman to testify (PC/1X 514-86) and the State
called Jeffrey Wiitton (PC/ I X 588-630), the attorney for Card
during the 1999 penalty proceedings. The parties agreed that the
circuit court could consider the record fromthe prior
proceedi ngs in the case. (PC/1X 529)

Bill Mosman indicated that he is a psychol ogi st and Fl orida
attorney and provided his biography. (PC/I1X 515-24) He testified
that in postconviction death penalty cases he has testified 15

tinmes, "always at the request of the defense" (PC/IX 521-22),
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and in non-capital cases he has also testified for the State
(PC/I X 524) The trial court accepted Mosman as an expert
allowing himto give "his opinion in the field." (PCI1X 524)

Mosman testified that, in response to a request by Card's
post convi ction counsel, he reviewed "quite a few docunents" and
attenpted to interview Card in person, but Card refused to see
him (PC/1X 525-26) Msman said that nmeeting wwth Card woul d
have provided "a nore robust or richer data pool," but he still
has enough data to follow through "with what he was asked to
do." (PC/1X 526) Mosman descri bed his preparation for the
postconviction evidentiary hearing, including docunents. (PC/1X
526-44) Mosnman read the transcript of the 1999 penalty
proceedi ngs but not the transcript fromthe trial. (PC/1X 532)

Mosman testified that, in his opinion, at the time of the
crime "there was an extrene enotional disturbance.” (PC/1X 535-
36, 555-56) Mosman |isted various docunents related to Card's
hi story on which he relied for his opinion. (PCIX 539-44)

Mosnman di scussed Card's 1Q scores of 78, 83, 92, 102, and
96. He stated that the definition of nental retardation has

changed and that about the tinme of Card's highest score, "we

changed that instrunent ...because it was inflating scores about

five to ten points.” Mdsman then subtracted five to ten points
fromCard's scores, resulting in a full-scale 1Q of "about 91,
perhaps 86." (PC/1X 549-50) He concluded: "Now, that's where
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his, nentally, we have that already set in." He continued that
Card has sone serious problenms with his analysis and judgnent.
(PC/1 X 550) He also testified about "brain damage." (PC | X 550)
He clarified that he is "not saying” that Card is retarded but
rather, Card has a "nental deficit." (PC/1X 552)

When Card's postconviction counsel asked about the age
mtigator, Dr. Mdsman began to opine about Card's intellectual,
mental age, and the State objected. During the discussion, the
Judge observed that Mosman has "[n]ever interviewed him never
did any testing, done nothing" other than "review ng records.”
Utimately, the State agreed to allow Mosman to continue but
subject to the State's objection. (PC1X 556-60) Msman
continued with his age testinony. (PC/IX 560-62)

Mosman spoke with Dr. Haney, the nental health expert who
testified for Card at the 1999 penalty phase. (PC/I X 552) Dr.
Haney cannot di agnose, treat, or test. (PC|X 553)

Dr. Mosman opi ned concerning a nunber of non-statutory
mtigators that he said "were not brought up" in the 1999
penalty phase. (PC/ 1 X 565-67)

On cross-exam nation, Msman testified concerning his | aw

practice, that he "won't touch crimnal lawwith a 20 foot

pole." (PC/1X 568)
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Mosman acknowl edged that his only experience "dealing with
death penalty cases [is] as a witness simlar to what [ he was]
doing" at the evidentiary hearing. (PC1X 569)

When asked if he ever had a case in which he gathered data
and interviewed and he still did not think he had enough to give
an opinion, Msnman said "no" because of the "boxes and boxes
that are worked up." (PC/1X 569)

Mosman reiterated that he has not interviewed or tested
Card and stated that he "could not pick himout of a group of
two guys." (PO I X 570)

He said that he did have access to Dr. Carbonell's data.
(PC/I X 570-71 Mosman had not spoken with either Carbonell or Dr.
McCl aren. He said that Carbonell did not return his calls and
that McC aren does not have a recorder on his machine. (PC/IX
570- 71)

Mosman thought that Dr. McCaren is a "real straight
shooter” and he said that McCl aren "does test and di agnose."
(PC/ I X 572)

Mosman stated that Dr. Haney consi dered many of the sane
docunents and records he did, but Haney di scussed themonly in
"risk factor analysis" rather than "mtigation.” (PC/1X 573)

Mosman said he had read Card's Arny nedi cal record, which

indicated that he was free from nental di sease or defect, able
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to distinguish right fromwong and "to understand and cooperate
in Court proceedings."” (PCIX 575)
Concerning Morelli’s report discussing the knot over Card's

| eft tenporal, Mosnman testified:

Q .I"mjust saying so we really don't know,
ot her than what's witten on here that Janes Card
told R J. Mrelli, we're accepting that as truth?

A Well, | accepted it as truth because it was

witten by a professional in the course of the
di agnosti c and treat nent.

Q And he did report that as the history?
A And he did report that that was reported to
hi mand | have absolutely no reason to disbelieve
hi m
(PC/ 1 X 577-78)
Mosman was asked about the anti-social personality disorder
that a forensic psychiatrist, Dr. Way, found in 1982, and a
psychol ogi st, Dr. Cartwight, found in 1981. (PC/IX 575-81. See
PC/ Ex/1 732, 741) He responded that "sociopathy” is an "ugly
wor d" and should not be used in law or in diagnosis. (PCIX 578-
80)
Jeffrey Wiitton, Card' s 1999 penalty phase | ead counsel,
testified. John O Brian helped himw th the 1999 penalty phase

on a pro bono basis. (PC/IX 589)2

2 VWhitton al so indicated that there were | engthy discussions

with Card as to whether he should testify, and Card foll owed his
counsel s' recommendati on that he not testify. (PC/IX 590) On
cross-exam nation, Wiitton also testified that Card "has
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VWi tton has been practicing |law for 25 years. He had tried
bet ween a dozen and two dozen jury trials to verdict, ranging
"froma m sdeneanor battery to another nurder case" to "contract
actions to wongful death tort case.” He said it seenms that he
"always drawfs] the really weird" cases. "It's an interesting
m xed practice."” (PC1X 598)

Whitton said that, to his know edge, Card has al ways deni ed
doing the crinme. (PC/1X 592)

VWhitton said that it is inportant to be consistent in the
theme that is presented to the jury. (PCI1X 597)

Dr. Haney was referred by Wiitton's mtigation
i nvestigator, who "highly recoomended him" (PC/ I X 591) Whitton
expl ai ned how Haney fit into his strategy:

The whol e course of doing a trial like this, if I
can maybe be a little bit fanatic and | apol ogi ze
for that, is that you have to humani ze your

def endant. The jury has got this preconception that
they' re dealing with Hanni bal Lector and it's a
monster and you have to humani ze the defendant. But
you than have to explain how these very human

probl ens play together to create the person that
sitting in front of them Dr. Haney was to conme and
to run, help us with his famly background and to
explain to the jury how t hose background factors,
M. Card' s history of abuse, his school history,
various problens over the years, pretty exhaustive

i mpul sivity problens"” and he believed that on cross-exam nation
he woul d "expl ode on the stand,” which woul d underm ne the
effort to humani ze Card. (PC/ I X 611-12) Not testifying was
Card's final decision after vacillating. (PC/1X 612) There was
"[a] bsolutely no doubt"” that Crad understood that it was
ultimately his decision whether to testify. (PC1X 629)
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background check, the research that was done, al

pl ayed together to create soneone, not that a nurder
could be justified or excused, but that it could

per haps be understood for what it was and be seen as
a nore human act than the act of a nonster that
deserved to be put to death.

(PC/ 1 X 591-92)

Whitton testified that in preparation for the 1999 penalty
phase, he "spent a lot of tine" review ng volum nous nental
health records. He also reviewed Card's mlitary records. (PO X
592-93) He relayed what he |learned fromCard's mlitary records.
(PC1X 591. See also PC/1I X 609-610)

Whitton and Dr. Haney personally interviewed Dr. Joyce
Carbonell in Tallahassee for hours. He and Dr. Haney felt that
she "displayed all sorts of nervous habits" and woul d change the
subj ect during their discussions. They thought she woul d not
"survive cross-exam nation in any meaningful fashion” and woul d

not "present well as a witness." Therefore, Carbonell was not
called as a defense witness. (PC/1X 594-95)

Whitton did not call Dr. McClaren as a witness in 1999
because "his report was just too inconclusive" and he "did not
fit intothe ...theme | was trying to put to this jury of
humani zing Jim"™ He continued: "It was going to make him | ook

like he was a crazed killer ..." He also said that he had no

ot her evidence to support "organic inpairnment."” (PC/1X 596-97)
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On cross-exam nation, Wiitton testified that McC aren put
Card's 1Q at about 100. (PC/IX 611) Whitton could no recoll ect
preci sely which records were provided to McC aren. (PC/1X 613)

Dr. El zahary, a neurol ogist, was appoi nted, but regarding
their MRI and EEG tests on Card, "all the results cane back
normal ." (PC/1X 599) On cross-exam nation, Witton said he did
not have additional physical workup done on Card because of the
results of the prelimnary tests that were conducted. (PC/1X
617- 18)

Wi tton expl ai ned why he did not call Dr. Hord in 1999 even
t hough he had testified in the first sentencing proceedi ngs:

Dr. Hord actually was, seened a little of fended that
| didn't use him | went back and | | ooked at his
testinony and | | ooked at a subsequent report he did
and it seened to ne that Dr. Hord was sinply making
up facts. He seened to have a very poor
under st andi ng of the case, the history of the case,
he assumed there had been a rape charge that the
been brought and proven, which when | told himthat
just wasn't there, he said that doesn't nmake any
difference to ny diagnosis, | found that note, it
doesn't make any difference to ny opinion even

t hough he had just spent ten m nutes tal king about
how it all fit in. I just, you know, | didn't think
Dr. Hord had a handl e on what was going on, that was
the first problem The second one was he was com ng
up with, you know, again, the crazed killer
approach, sociopathic personality and that wasn't
the thenme that | was trying to present to this jury
of humani zing this man, bringing fam |y menbers,
expl ai ni ng his background, explaining how that can

| ead to where you are. And so | just didn't think he
would, if |I were going to use anyone to bring in his
psychi atric background it woul d have been Dr.

McCl aren as opposed to Dr. Hord.
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(PC/1 X 599-600)
Wi tton concluded his direct-exam nation testinony:

Q Did you, did you think that you presented of
best case that you could for Janes Card in 19, at
the time of this sentencing phase?

A Wl l, you can do a would a, could a, should
a any tinme and we spent hours afterwards doing
postnmortem | could have done things differently
but I don't know if | could have done anything
better. | tried it as hard as | knew how.

Q Maybe | asked it wong. D d you try the
case that you intended to try?

A Yes. Like |l say, | tried that case just as
hard as | knew how. At fifty dollars an hour | was
$40, 000 fee on the thing which tells you how rmuch |
did, | took personally. | nean, we worked it hard.

(PC/1 X 600-601)
On cross-exam nation, Wiitton said that Card' s 1999 penalty
phase was the only death-penalty case he has handl ed. He
i ndi cated that he had participated in a four-day CLE course when
it becane apparent that he would be continuing the
representation to trial. Part of Whitton's representation was
wi nning the 3.850. As a result, Judge Costello asked himto
continue with the appointnent. (PC/IX 602-603. See al so
Whitton's sumary of the surroundi ng case history at PC/ 1 X 626)
John O Brien sat with himduring the trial. He is a good

friend. (PC/IX 603)
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To prepare for the 1999 penalty proceedi ngs, Witton read
boxes of material, including the transcript of the first trial,
di scovery material, and CCR nmaterial. (PC1X 604-605)

Contrary to the Initial Brief (1B 32), Witton said he was
not sure if he renenbers any information about Card saving his
baby sister's life. Mre specifically, he testified:

Q Do you recall having any information about
at a time when M. Card, hinself, intervened to save

his baby sister froma life threatening situation
wi th another famly nenber?

A | renenber |ots of stories about what went
on inside that famly but I'mnot sure if | renenber
that intervention or not. | renenber a |ot of the
i npact on the famly when that sister, | believe it

was that sister, passed away. A sister did, was
killed in a car accident and that was sonething that
we tal ked about.

Q That was one sister, how about another
younger sister that M. Card saved?

A | can't tell you I renmenber that story. |
can | ook, again, | have extensive files if you want
me to | ook at sone point.

Q If, in fact, you had that information woul d
you agree with ne that that would be inportant to
present to a jury in this humani zi ng process of M.
Car d?

A. If I had that kind of information |

certainly woul d have gotten his nother to have told
us the story.

(PC/1 X 606-607)
He said that he had difficulty getting Card's famly
menbers to cooperate with himdue to their strong, brittle

personalities. (PCIX 607-608) He el aborat ed:

23



There were strong-willed and they didn't necessarily
do everything | asked but we spent a ot of tinme and
Ms. Rogers spent even nore tinme and Ms. Husbands, ny
paral egal spent a lot of time trying to keep these

W t nesses, answer every question these w tnesses
had, get them prepared, get all the story we could
out of them | spent a lot of tine with them we put
a lot of effort intoit. Now |l don't renenber
particular antidotes fromhis childhood, | renenber
sonet hi ng about a pet cow getting killed or
sonething like that, that's about the only one that
sticks in ny mnd today.

Q kay. And so were you, at the tine you were
getting ready to present your witnesses in this case
on M. Card's behalf, were you happy with the |line-
up you had fromthe famly?

A It could have been better but | was | osing
themas fast as | was gaining themat the tinme we
went to trial. The Court had given nme a couple of
continuances to get nore but by the tinme I would get
to the next day | would have | ost sone of the ones |
had. W& found a daughter in, or a sister in Ol ando,
she didn't cone to trial, she wouldn't cone. W had
others. W dealt with the wife that was, or ex-wife
that was here, children that were here, | nean, it
was on effort to, and it was as good a line up as we
were going to get. Now, could you have had a perfect
line-up, yeah, but there weren't a lot of saints in
this famly.

(PC/ 1 X 608-609)
VWi tton considered the statutory mtigators for the penalty

phase. Concerning extreme enotional disturbance, he testified
t hat background for it would be limted by Card's insistence
that he did not commt the crinme. (PC/1X 614) Witton el aborat ed
concerning his efforts to pursue extrene enotional disturbance:

| think that was the whole point in having him

exam ned and havi ng those nedi cal records revi ewed.

My problemis that the evidence that came back from

nmy experts was inconclusive. So, Dr. Md aren, that
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was part of what | wanted himto evaluate for ne and
it just didn't conme back strong enough to present.

(PC 1 X 615)

Whitton said that Dr. Haney was a "consulting expert."”
Haney was not a clinical psychol ogist. Haney did not tel
Whitton that his (Haney's) experience was extrenmely limted. He
expl ai ned that Haney's role was to explain "how Ji mended up
bei ng what he was and who he was here.” (PC/|X 615-16) Later on
cross-exam nation, he again reiterated Haney's role in the thene
of the defense. (PO I X 624)

Concerning age as a statutory mtigator, he explained that
t he concept is nebulous, Card was about 35 at the tine of the
crime, and that Card was "slow maturing." For exanple:

The truth is | didn't know what in the world it

meant. Everybody has an age and everybody has an

enotional age. | didn't, at that time I don't

remenber whether there was |aw saying it was the

enotional age that mattered although I know that's

come out since. It kind of blurs together in ny

m nd.
(PC/'1 X 619. See also PCIX 622) He said that there were "sone
hints that he showed signs of immturity,” but, he continued,
di scussing Dr. Hord, "I don't recall anything in there that
showed that Jimwas enotionally imature or age at the tine of
the offense and, or is now for that matter." (PC/1X 619-20) He

said he | ooked at it and concluded that it does not help. (PCI1X

620)
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He said that he did not understand that his role was to
present as many mtigators as possible. (PC1X 625) In his
preparation he enunerated specific mtigators to which his
wi tnesses woul d testify and that he could argue in closing.
(PC/ 1 X 625)

On redirect exam nation, Wiitton testified further about
his consideration of age at the Spencer hearing:

[A]Jt that point I"mcertain what | was trying to
convi nce the Judge of was there's very little point
in putting this man to death, society's need, or for
what ever soci etal purposes are served by the death
penalty, that particular one wasn't served by
putting himto death.

(PCII X 627)
Whitton el aborated on nmaintaining a consistent theme in his
penal ty phase presentation:

[ T here was sonme conversation with M. Paulk [the
prosecut or] about previous record and things |ike
that and | wasn't sure | wanted a history of gunshot
wounds, nultiple gunshot wounds in Nevada comng in
over several years. |I'mnot sure that put himin
the light that I wanted himin. | also know that, |
don't believe M. Paul k ever realized that his
second mlitary discharge was | ess than honorabl e
and | wasn't particularly interested in tipping him
off to that fact since | had already told the jury
he was honorably discharged fromthe Guard. |
expected himto come back with that pretty quickly
but when | realized he didn't have that information
or it hadn't dawned on him cause he had all the
information | had, that it seemed to nme too that
that mght an issue best left on the table and so |
left some of that alone. But it didn't fit the

t heme anyway so there wasn't a lot of point in ne
bringing sone of that stuff up. It was all just, it
was a swirling ness of factors at every tine and so,
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no, | didn't, you know, | did not bring VA nedical
records fromthe '60's and '70's in.

(PO I X 628-29) He continued by explaining his tactics concerning
whet her Card served in Vietnamand that, in a mlitary town, he
had no interest in exploring in front of the jury that Card was
unsui table for taking orders. (PCIX 629)

Whitton said that Card was smart enough to understand his
(Card's) own weaknesses and therefore ultinately agreed with his
attorneys not to testify at the 1999 penalty proceedings. (PCIX
629- 330)

Counsel for Card (PC/ 111 405-15) and the State (PC 356-91)
submitted witten postconviction closing argunents. The
def ense' s nmenorandum argued claimlIX

On June 8, 2006, the Honorable Dedee Costell o denied Card’'s
Motion for Postconviction Relief. The Order Denying Mtion for
Postconviction Relief (POI11 417-26) is attached, wthout its

attachnents, to this brief.

SUWARY OF ARGUMENT

The State respectfully submts this is a classic case of
post convi cti on second-guessing trial counsel. Trial counsel's
handl ing of Card's 1999 penalty phase was inm nently reasonable.
| ndeed, it is undisputed that he devoted hundreds of hours to

Card's cause. He reviewed reports and boxes of materials and
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explored various nental nmitigation possibilities. And after
carefully weighing the options, he decided to humani ze the
Defendant by calling famly, friends, and clerics to testify,
and to use an expert to integrate their humani zati on thene.

Post convi cti on counsel has found one expert who woul d
testify that trial counsel should have done nore. However, there
is a danger that the path the new expert advocated woul d open
t he door to evidence of the Defendant's anti-social personality
di sorder and mani pul ativeness. The flinmsy foundation for the new
expert's hindsighted opinions belie the attack on trial counsel
and support the trial court's well-reasoned and extensive order.

The trial court's findings of no deficient perfornmance and

no prejudice nerit affirmance.

ARGUMENT

| SSUE |
DD THE TRIAL COURT ERR I N FI NDI NG THAT DEFENSE COUNSEL
AT THE 1999 PENALTY PHASE PROCEEDI NGS WAS NOT
CONSTI TUTI ONALLY | NEFFECTI VE? ( RESTATED)

A. The order and its entitlenent to deference concerning factual
matters.

The trial court's well -reasoned and wel | -grounded order at
issue is attached. (PC/ 111 417-26) The only claimon appeal is
claiml X of Card' s Anended Motion to Vacate Judgnent and

Sentence (PC/1 92-170. CaimlX alleged ineffective assi stance
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of counsel related to nental mtigation that supposedly should
have been presented at the 1999 penalty proceedings (PC/ | 145-
48, 163-70).

Since the trial court conducted an evidentiary hearing on
this matter, the trial court's factual determ nations are
entitled to special deference on appeal:

CGenerally, this Court's standard of review fol |l ow ng
the denial of a postconviction claimwhere the trial
court has conducted an evidentiary hearing affords
deference to the trial court's factual findings.
McLin v. State, 827 So. 2d 948, 954 n.4 (Fla. 2002).
"As long as the trial court's findings are supported
by conpetent substantial evidence, "this Court wll
not substitute its judgnment for that of the trial
court on questions of fact, |ikew se of the
credibility of the witnesses as well as the weight
to be given to the evidence by the trial court.”

Bl anco v. State, 702 So. 2d 1250, 1252 (Fla. 1997)
(quoting Denps v. State, 462 So. 2d 1074, 1075 (Fl a.
1984)).

Walls v. State, 926 So. 2d 1156, 1165 (Fla. 2006).

Because of its entitlenent to deference on factual matter
and its extensive anal yses and findings, the State quotes, at
| ength, the portion of the trial court's Order pertaining to
Claim|X of the postconviction nmotion:?

... Defendant clains that penalty phase counsel
provi ded ineffective assistance in that counsel
utilized the services of an unlicensed psychol ogi st

as opposed to a clinical psychologist, and failed to
obtain the services of a neuropsychol ogi st.

3 It is interesting to note that the Initial Brief is devoi
of any detailed discussion of the Order itself even though it
the Order that is being appeal ed.
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Def endant clains that Dr. Craig Haney, a Ph.D. and
prof essor of psychology at University of California,
Santa Cruz, the defense expert who testified at the
penalty phase trial, was not qualified to reviewthe
extensi ve nedi cal evidence in the case. Dr. Bill
Mosman, a forensic psychol ogi st and nenber of the
Florida Bar, testified on Defendant’s behalf at the
April 21, 2006 evidentiary hearing held on this

i ssue.

Def endant has not established that penalty phase
counsel was ineffective in his investigation of
Def endant’'s nental health mtigation. Counsel had
access to the entire circuit court file, and
revi ewed vol um nous evi dence i ncl udi ng nedi cal,
mlitary, and school records, affidavits of famly
menbers, and previ ous psychol ogi cal eval uation
reports. Counsel hired Dr. Haney to present expert
testi nony, who was recommended to himby his
mtigation expert and who he independently
researched through the internet. Defendant did not
present any evidence or testinony to establish that
penal ty phase counsel failed to perform a thorough
investigation in preparing Defendant’s nental health
mtigation. Furthernore, the fact that Defendant’s
new counsel would have hired a different expert
W tness or presented the evidence differently does
not show that previous counsel’s perfornmance was
ineffective. See State v. Coney, 845 So.2d 120, 136
(Fla. 2003); MIls v. More, 786 So.2d 532, 535
(Fla. 2001). Nor is counsel’s reasonabl e nental
heal th investigation and presentati on of evidence
rendered ineffective sinply because Def endant has
now obt ai ned the testinony of a nore favorable
expert. See R vera v. State, 859 So.2d 495, 504
(Fla. 2003); Cooper v. State, 856 So.2d 969, 976 n.5
(Fla. 2003). Finally, the Court notes that Defendant
refused to be evaluated by his own expert for these
proceedi ngs. Therefore, to the extent that he raises
a claimthat counsel was ineffective for failing to
secure additional psychol ogical testing or
eval uati on beyond that contained in the record, he
has not shown prejudi ce because [he] has not
established that he woul d have cooperated in any
such new testing.

To the extent that Defendant chall enges the
conpetency of Dr. Haney to have appeared as an

30



expert mental health witness, the Court first notes
that any claimof an inconpetent nmental health

eval uation is procedurally barred because Defendant
did not raise such clains on direct appeal. See
Rodriguez v. State, 919 So.2d 1252, 1267 (Fla.
2005). Furthernore, Defendant does not have a
federal constitutional right to an effective nental
health expert, and there is no constitutional rule
regardi ng i neffective assistance of an expert

w tness. See WIlson v. Geene, 155 F. 3d 396, 401
(4th Gr. 1998); Silagy v. Peters, 905 F.2d 986,
1013 n. 22 (7th Gr. 1990).

The U.S. Suprene Court case of Ake v. klahoma
470 U. S. 68 (1985), "requires that a defendant have
access to a 'conpetent psychiatrist who will conduct
an appropriate exam nation and assist in evaluation,
preparation, and presentation of the defense.'" See
Walls v. State, — So.2d-, 2006 W. 300665 (February 9,
2006) [ 926 So.2d 1156]. However, defendant failed to
provide the Court with any authority for his
contention that the nmental health expert nust hold a
particul ar degree or conduct a certain type of
eval uation. Although Dr. Haney was not a |licensed
psychol ogi st, he held a Ph.D., studied
" psychol ogi cal issues and their relation to the
| egal system' and specialized in the area of
appl yi ng psychol ogical principals to various |aw
rel ated questions. He was provided with and revi ewed
vol um nous docunentation incl udi ng nedi cal,
mlitary, and school records of Defendant (including
eval uations conducted close in time to the nurders)
and affidavits, and he interviewed others who knew
Def endant. Considering the totality of the
ci rcunst ances, including Defendant’s apparent
reluctance to assist expert nental health wtnesses,
Dr. Haney’s eval uation 'was conpetent because it
certainly was not so grossly insufficient as to
ignore clear indications of either nental
retardation or organic brain damge.' Gorby v.

State, 819 So.2d 664, 680 (Fla. 2002) (interna
guotation omtted).

*%x x4

The trial court also addressed Card's | Q scores:
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Def endant argues that Dr. Msnman showed that the
medi cal records available to penalty phase counsel
contained information sufficient to establish two
statutory mtigators. First, Defendant clains there
was i nformation to show that Defendant commtted the
hom ci de whil e under extrene enotional disturbance,
FI. Stat. 8§ 921.141(6)(b). It appears Defendant is
argui ng that counsel/Dr. Haney shoul d have presented
evi dence to show that Defendant had a neurol ogi ca

The Defendant conplains that Dr. Haney did not
present to the jury Dr. Mosman’s finding that
Def endant received an 1 Q score of 83 in Cctober 1959
and of 78 in 1961 which, Dr. Msnan felt, m ght
support a diagnosis of nental retardation by today’s
standards. However, |1Q score is not the only factor
in nmental retardation, and Dr. Mosman di d not
address any of the factors concerning adaptive
functioning set forth in Fla. R Crim P. 3.203(b)
and Fla. Stat. 8§921.137. Further, this argunent
ignores the fact that Defendant’s nedical records
cont ai ned evi dence to show that Defendant was not
mentally retarded, including higher IQtest scores.
See Defense Exhibit 10, at p. 15 (“M. Card achi eved
a verbal 1Q of 92 and a Performance 1Q of 102. His
full scale IQis 96...These scores are within the
average range...”); Defense Exhibit 12 at p. 1 (“M.
Card is functioning in the average range of
intellectual ability, therefore any past or present
t hi nki ng processes or behavior patterns cannot be
attributed to retardation”); Defense Exhibit 26 at
p. 4 (“Card conpleted his high school education
whil e incarcerated at the Susanville, California,
forestry canp. He also has two years of coll ege at
Modest o Juni or Col | ege, which he obtained while
incarcerated”); Defense Exhibit 11 at p. 1 (“He did
not finish high school, but has a GED Degree.
Surprisingly, he has also had three and a half years
of college, magjoring in architecture and pre-law ").
Finally, the Court notes that Dr. Mosnman hi nsel f
testified that he was not opining that Defendant was
mental ly retarded. Defendant has never before
clainmed nental retardation or filed a notion
pursuant to Fla. R CrimP. 3. 203.
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di sorder or head injury, that he suffered from
personal ity disorders, specifically schizophrenia,
and that he suffered from al cohol abuse. The record
does not support Defendant’s contention that the
extrenme enotional disturbance mtigator was present.
See Defense Exhibit 11 at p. 2 (' There is no

evi dence that [Defendant] was under the influence of
extrenme mental or enotional disturbance.'). Wth
regard to the neurol ogical disorder/head injury,
there was information in the record that refutes
this assertion. Dr. Mosman cited affidavits
submitted by Dr. Haney and Dr. Md aren; however,
these affidavits sinply stated that brain damge was
possi bl e and asked for nore tinme to conduct
additional testing. Medical records in the file
supported the conclusion that Defendant did not have
a brain injury. See Defense Exhibit 21 at p. 1

9("' Neur ol ogi cal exam nation is essentially normal,"’
"No intracranial abnormalities are seen,’' see also
"brain scan' in this exhibit (negative)). As for
personality disorders, the record contained evidence
t hat Defendant did not suffer from schi zophrenia,

but rather, had anti-social personality disorder

See Defense Exhibit 11 at p. 1 ('[N o indication of
paranoi d schi zophreni a, only anti-social personality
di sorder'); Defense Exhibit 12 at p. 1 ("It is ny
opinion M. Card denonstrates a sociopathic

personal ity and behavior pattern.'). This

i nformati on woul d not have hel ped Defendant, as the
Courts have held that there is a significant

di fference between a nental disease and a nenta

di sorder. Patton v. State, 878 So.2d 368, 375-76
(Fla. 2004) (collecting cases); see also Elledge v.
State, 706 So.2d 1340, 1346 (Fla. 1997) (affirmng
deat h sentence where trial court denied statutory
mental health mtigator based on the expert
testinmony that defendant had antisocial personality
di sorder and found that such disorder is not a
mental illness, but a life long history of a person
who nmekes bad choices in life, and that these

choi ces are conscious and volitional). Finally, with
regard to al cohol abuse, the record contai ned an
eval uation report wherein a doctor wote, 'Parti al
VA records indicate that the Defendant has had

al cohol bl ackouts in the past. | initially thought
this was very inportant since he may |ater allege
ammesi a during the nurder. M. Card however
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continues to deny any nental aberration and sticks
to his alibi defense; he specifically continues to
deny he had nore than two beers and several joints
the norning of the alleged nurder.' See Defense
Exhibit 11 at p. 1. Additionally, Defendant cl ai nmed
that he was not involved in the nurder, and any
argunment regarding the effects of al cohol on

Def endant’'s conmmi ssion of nurder woul d have been
contrary to the theory presented by the defense at
trail.

The second statutory mtigator that Defendant
cl ai ms counsel /Dr. Haney shoul d have been able to
show t hrough his nmedical records is that his
enotional age at the tinme of the hom cide was | ess
t han his chronol ogi cal age, FI. Stat. §
921.141(6)(g). However, Defendant was 34 years old
at the tinme of the offense. The Florida Suprene
Court has held that trial courts may reject age as a
mtigating factor where the defendants 'were twenty
to twenty-five years old at the time their offenses
were comritted and there is no showing of immaturity
or a conparatively |ow enotional age.' Brown v.
State, 721 So.2d 274, 281 (Fla. 1998)(internal
gquotation omtted) (citing Scull v. State, 533 So.2d
1137, 1143 (Fla. 1988) (noting that defendant's age
of twenty-four will not establish mtigator absent
ot her evidence indicating defendant’s | ow enotiona
age). Defendant clains, and Dr. Mdsman testified,
t hat Defendant was socially, enotionally, and
intellectually immature and that his nental age was
therefore | ess that his chronol ogi cal age. However,
Dr. Mosman did not test Defendant, and, as outlined
above, sone tests showed Defendant had an average
| Q@ Defendant had conpleted a GED and three and one-
hal f years of college, and there was no evi dence
that he suffered froma head injury or neurol ogi ca
probl enms. Further, Dr. Mosman did not testify as to
what he believed Defendant’ s nental age to be, and
the Florida Suprene Court has upheld a death
sentence on a person with a nental age as young as
13. Alston v. State, 723 So.2d 148 (Fla. 1998)
(citing Reneta v. State, 522 So.2d 825 (Fla. 1988)).

Finally, the Court finds that, even if these
mtigating factors had been shown to be present,
Def endant cannot show prejudice from counsel’s
failure to establish them as the Court found five
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statutory aggravating factors, including the

hei nous, atrocious, or cruel ("HAC') aggravator and
t he cool, calcul ated, and preneditated aggravat or
("CCP"). See Alston, 723 So.2d at 148 (uphol di ng

death sentence where trail court found five
aggravators, including HAC and CCP, despite its
finding of several non-statutory mtigators).

In light of the foregoing, Defendant’s claim of
i neffective assistance of counsel regarding his
nmental health mtigation evidence is due to be
deni ed.

(PC/ 111 417-25)

B. Deference to trial counsel's reasoned judgnent.

In addition to the deference attached to the trial court's
factual determ nations, trial counsel's judgnent is entitled to
def erence, rather than hindsi ghted second-guessing. As Card
correctly concedes (IB 38), his burden is "heavy."

Recently, Dillbeck v. State, No. FSC# SC05- 1561 (Fla. My

10, 2007), summarized the standard of appellate review
concerning clainms of ineffective assistance of counsel:

We review clains of ineffective assistance of
counsel under the standard set forth in Strickland
v. Washington, 466 U.S. 668 (1984). As we stated in
Wke v. State, 813 So. 2d 12, 17 (Fla. 2002), this
standard requires a defendant to establish..

First, the defendant nust show that counsel's
performance was deficient. This requires show ng
t hat counsel made errors so serious that counse
was not functioning as the 'counsel' guaranteed
t he defendant by the Sixth Amendnent.

ld. (quoting Strickland, 466 U S. at 687); see al so
Rut herford v. State, 727 So. 2d 216 (Fla. 1998).

* % %
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To establish deficient performance under Strickl and,
'the defendant nust show that counsel’s
representation fell below an objective standard of
reasonabl eness' based on 'prevailing professional
norms.' 466 U. S. at 688; Wke, 813 So. 2d at 17. 'A
fair assessnent of attorney perfornmance requires
that every effort be nmade to elimnate the
distorting effects of hindsight, to reconstruct the
ci rcunst ances of counsel’s chal |l enged conduct, and
to eval uate the conduct fromcounsel’s perspective
at the tinme." Strickland, 466 U.S. at 689.

Here, not only was the trial court's Oder solidly grounded on
the record and I aw, but also, trial counsel's performance was

i mm nently reasonable. Even arnmed with "distorting effects of

hi ndsi ght ," Card's postconviction notion and this appeal fail to
establish that any course of action would have been better than
t he one counsel chose. Indeed, one mght ask if, instead of
humani zi ng the Defendant, trial counsel had chosen to put Card's
di sturbed psyche at issue in the penalty phase, as Dr. Mysnan
advocat ed, the postconviction issue would be second-guessi ng

t hat deci si on.

C. Applying the standards of reviewto trial counsel's
deci sions, was there conpetent evidence to support the trial
court's finding of "counsel’s reasonabl e nental health
i nvestigation and presentation of evidence" at the 1999 penalty
phase (PC/ 111 423)7?

I n evaluating the reasonabl eness of trial counsel's
per formance vi s-a-vis the postconviction second-guessi ng of Dr.
Mosman, perhaps the nost telling aspect of Mosman's testinony is

hi s characterization of "sociopathy”" as an "ugly word" (PC/ 1 X
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578-80).° More specifically, Msman was asked about the anti-
soci al personality disorder that a forensic psychiatrist, Dr.
Way, found in 1982, and a psychologist, Dr. Cartwight found in

1981. (PC/I X 575-81. See PC/Ex/| 732, 741) He responded that

> Patton v. State, 878 So. 2d 368, 375-376 (Fla. 2004),

col | ected cases concerning the negative inpact of a diagnhosis of

anti soci al personality disorder:
The di fference between a disorder and a disease is
not insignificant. See Elledge v. State, 706 So. 2d
1340, 1346 (Fla. 1997) (affirm ng death sentence
where trial court denied statutory nental health
mtigator based on the expert testinony that
def endant had antisocial personality disorder and
that such disorder is not a nental illness, but a
life long history of a person who nmakes bad choices
inlife and that these choices are conscious and
volitional); Rose v. State, 617 So. 2d 291, 294
(Fla. 1993) (finding that trial court properly
denied relief on claimof ineffective assistance of
counsel where counsel conducted a sufficient
i nvestigation of nmental health mtigation but nmade a
strategi c decision not to present such evidence
because psychol ogi st determ ned def endant had an
antisocial personality di sorder but not an organic
brain disorder); see also Long v. State, 610 So. 2d
1268, 1272 (Fla. 1992) (affirm ng death sentence,
noting that state's nental health expert testified
during guilt phase in regard to defendant's insanity
def ense, that although defendant "did suffer froma
severe antisocial personality disorder, it was his
opi nion that Long did not suffer froma nental
illness or disease"); Jennings v. State, 453 So. 2d
1109, 1112 (Fla. 1984) (affirm ng death sentence,
noting that state's psychiatric expert in penalty
phase testified that although appellant "had a
character or personality disorder which is not
easily cured, appellant did not suffer from any
ment al di sease or defect"), vacated on ot her
grounds, 470 U.S. 1002 (1985).
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"soci opathy” is an "ugly word" and should not be used in |aw or
in diagnosis. (PC/IX 578-80) However, as the trial court's order
pointed out (PC/ 111 424), anti-social personality disorder is an
integral part of prior psychol ogi cal evaluations of Card. In
addition to "sociopathy" being an "ugly word", it is also a
concept that is totally incongruous to trial counsel's thematic
strategy to hunmani ze the Defendant. In humani zing Card, trial
counsel wi shed to avoid such ugliness, as well as the ugliness
of sonmeone who is extrenely disturbed (1B 45-49).

Mosman's testinony ignores the entirety of information that
trial counsel had before him For exanple, Msman partially
relies upon an affidavit of Dr. McCaren (PC/IX 548), yet, as
the trial court points out (PC 111 424), that affidavit was
submtted only for the purpose of obtaining additional testing
prior to trial. (PC/1X 595-97, PC/Ex/1 778-79) Thus, M aren
only said it was possible that Card had organi c brai n danage.
Further, when a neurologist tested Card, the results were
"normal ." (PC/1X 598-99)

Mosman’ s reliance upon the report of Dr. Carbonell (PC1X
547-50), fails to address the fact that penalty phase counsel
met with and interviewed Dr. Carbonell for several hours, and
she "di splayed all sorts of nervous habits" and would change the
subj ect during their discussions. Trial counsel thought she

woul d not "survive cross-exam nation in any neani ngful fashion"
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and woul d not "present well as a witness." Therefore, Carbonel
was not called as a defense witness. (PC/1X 594-95) Dr. Msnman
testified that he was unable to nmake contact with Dr. Carbonel
yet he relied on her report.

Mosman' s rel i ance upon the Washoe Medical Center records
(PC/'1 X 547-48) overlooks that in June 1972 Card's
"[n] eurol ogi cal exam nation was normal" (PC/Ex/11 859). In
Novenber 1975, Dr. Montgonery's di scharge summary stated that
Card "conpl ai ned about everything" and that he "was very
mani pul ati ve, demandi ng things ...basically characteristically
mani pul ati ve personality.." (PC/Ex/1l 881) Accordingly, the
trial court reasonably relied on this exhibit (#21) and ot her
evidence in rejecting Mosman's testinony as show ng extrene
enoti onal disturbance that could have been presented in the
penal ty phase. (PO 111 424)

Simlarly, Card at postconviction (1B 49-54) second-guesses
trial counsel's failure to pursue immturity as an age
mtigator. Card overlooks trial counsel's assessnent that,
al t hough there were "hints" of inmaturity, counsel saw nothing
indicating that Card was "enotionally immuature." (See PC/IX 619-
20) At one point trial counsel highlighted Card' s nental acuity
to understand his own weaknesses in deciding not to testify in
1999 (See PC/ I X 629-30). Moreover, Card now tenders evidence in

purported support of this mtigator that woul d have had the sane
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di scordant inpact as Card's hindsighted proposed enotionally
di sturbed evi dence: juvenile delinquency (1B 50-51);
schi zophrenic personality (IB 51); "Card's extensive juvenile
crimnal record" (1B 51). Further, as the trial court
enphasi zed, Card "was 34 years old at the tine of the offense,”
and, as the trial court summari zed:
Dr. Mosman did not test Defendant, and, as outlined
above, sone tests showed Defendant had an average
| Q@ Defendant had conpleted a GED and three and one-
hal f years of college, and there was no evi dence
that he suffered froma head injury or neurol ogica

probl ens. Further, Dr. Mosman did not testify as to
what he believed Defendant’s nental age to be ***,

(PC/11l1 425) Indeed, all of the cases that Card now cites (IB
50, 52) were decided after the 1999 evidentiary hearing in this
case. Any clarity that they provided did not exist in 1999.
Trial counsel is not deficient for not relying upon case |aw

rendered after his decisions. See State v. Lewis, 838 So. 2d

1102, 1122 (Fla. 2002) ("appellate counsel is not considered
ineffective for failing to anticipate a change in law'), citing

Nelns v. State, 596 So. 2d 441, 442 (Fla. 1992) ("Defense

counsel cannot be held ineffective for failing to anticipate the

change in the law. "). See also Lockhart v. Fretwell, 506 U.S.

364, 113 S.Ct. 838, 841, 122 L.Ed.2d 180 (1993)(Strickland's
prohi bition agai nst evaluating trial defense counsel's

perfornmance agai nst hindsight is a protection for counsel).
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Here, trial counsel spent hundreds of hours preparing for
the 1999 penalty phase. It was undi sputed that, in counsel's
words, "we worked it hard." He el aborated: " At fifty dollars an
hour | was $40, 000 fee on the thing which tells you how nmuch |
did, |I took personally." (PCIX 600-601) Counsel read boxes of
material. (PC/1X 604-605) He eval uated various potentially
pertinent reports. (E.g., PCIX 599-600)

Arbel aez v. State, 898 So. 2d 25, 39 (Fla. 2005),

enunci ated the general applicable principle:

We have generally denied relief where the attorney's
chosen strategy was to ' humani ze' the def endant

rather than to portray him as psychol ogically
troubled. See, e.g., Henry v. State, 862 So. 2d 679,
685-86 (Fla. 2003); ***

Here, trial counsel enphatically testified at the
evidentiary hearing that his strategy enphasi zed humani zi ng
"Jim Card. (PC/1X 591-92) For exanple, he testified concerning
evi dence that he decided not to present for the penalty phase:

Dr. MCaren ...didn't fit into the pattern | was
trying to, the theme | was trying to put to this
jury of humanizing Jim It was going to make him
| ook |ike he was a crazed killer in a way and |

didn't, that was not the thenme | was [t]rying to
present to the jury.

(PC/ 1 X 596-97)

The record of the 1999 penalty phase clearly shows that
trial counsel, after exploring and considering various options,
very capably inpl enented the humani zati on strategy. H s opening

statenent stressed Card, "the person"” and how he went from "an
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innocent little baby" to sitting here facing the death penalty.
(P1999/ XXVI'I I 26-27) Counsel focused upon the abuse to which
Card was subjected (P1999/ XXVIII 27-28), rather than opening the
door to that "ugly word." Counsel continued by arguing that, in
spite of the deck stacked against him Card' s inprisonnent

provi ded the environment for himto turn his life around:

"out standi ng" disciplinary record, gradual involvenent in
religion, warning children about the choices they nake,
"interesting artwork." Counsel told the jury that a psychol ogy
prof essor would pull together the factors that created the man
sitting here today. (See P1999/ XXVI I 27-29)

Then, in spite of difficulties maintaining the assistance
fromCard's famly (PC/1X 608-609), trial counsel delivered the
evi dence. One-by-one, famly nmenbers testified on Card' s behal f:
Card's nother (XXI X 21-55); his brother-in-law (P1999/ XXX 4-11);
his ex-wi fe (P1999/ XXX 31-43); his daughter (P1999/ XXX 43-46); a
ni ece (P1999/ XXX 52-60); and, Card's brother (P1999/ XXXl 5-25).
In addition, through video, a Catholic priest testified
(P1999/ XXI X 56, attachnent at end of volume pp. 1-22), and the
Director of Catholic Charities (P1999/ XXX 11-18), a Catholic nun
(P1999/ XXX 19-30), and, a friend (P1999/ XXX 47-51) testified for
him As promsed, Dr. Craig Haney, a Stanford University Ph.D.
in psychol ogy who al so earned a | aw degree from Stanford, tied

it together. (See P1999/ XXXl 30-86).
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Accordingly, trial counsel continued the humani zi ng t hene
as his closing argunent pleaded to save Card's life: "I told you
the first day of trial that ...our case would be about a man."
(P1999/ XXXI 130-31) "[C] hildren raised under these conditions,
poverty, abandonnent, instability, neglect, abuse, abuse again,
abuse again, have problens.” (P1999/ XXXl 132-33) But in spite of
t hose problens, Card obtained his GE.D. and wites to school
children "about the choices you make in life." (P1999/ XXXl 139-
40) Defense counsel highlighted how well Card has done in
prison. (P1999/ XXXl 143-44) He stressed that Card is "nore than
the worst thing he did." He is not the "worst of the worst"; he
is not the person for whomthe death penalty was intended; and,
when everythi ng about Card, the person, is weighed, the jury
should recormmend life in prison. (P1999/ XXXl 144-46)

In spite of defense counsel's valiant effort, the jury
recommended death, but the result is not the test. The test is
t he reasonabl eness of counsel's defense.

In additional to the trial court's Order standing soundly
on its own, the State highlights several cases as instructive in
eval uati ng whet her counsel satisfies constitutional
ef fecti veness and support affirnmance

Sliney v. State, 944 So.2d 270, 282-83 (Fla. 2006),

rejected Sliney's assertion that his counsel was ineffective for

failing to present any expert testinony at the penalty phase.
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Here, counsel did present expert testinmony, which was insul ated
fromthat "ugly word" of "sociopathy." As here, in Sliney, at

t he postconviction hearing, Sliney's penalty-phase counsel
testified that he did review experts' reports.

Sliney discussed Jones v. State, 928 So. 2d 1178 (Fl a.

2006), which applies here:

In Jones v. State, 928 So. 2d 1178 (Fla. 2006), the
def endant asserted that penal ty-phase counsel was
ineffective for failing to present the testinony of
a mental health expert who had eval uated the
defendant. We held that the failure to present this
expert's testinony was not ineffective because his
testi nony woul d have been inconsistent with the
other mtigation evidence, it would have opened the
door to other damagi ng evidence, and trial counsel's
strategy of humani zi ng the defendant, a strategy
with which this expert's testinony would have
starkly contrasted, was valid. Id. at 1184. Thus,
counsel's strategic decision not to call the expert
and instead rely for mtigation on lay testinony
about the defendant was neither deficient nor
prejudicial because we found that the expert's
testi nmony could have actually damaged the
defendant's chances for a |life sentence. Id. at
1186. For the sanme reasons, we affirmthe circuit
court's decision to deny the instant claim

Here, as in Jones, Mosman and his 20-20 postconviction hindsight
woul d have been inconsistent with "trial counsel's strategy of
humani zi ng the defendant." Here as in Jones, 928 So.2d at 1184,
"Strategic decisions do not constitute ineffective assistance if
alternative courses of action have been considered and

rejected,” quoting Rutherford v. State, 727 So.2d 216, 223 (Fla.
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1998), quoting State v. Bol ender, 503 So.2d 1247, 1250 (Fl a.

1987) .

In Rutherford v. State, 727 So.2d 216, 222-223 (Fla. 1998),

| i ke here, counsel

made the decision to focus on the solid, 'Boy Scout'
character traits of M. Rutherford. The theory was
that M. Rutherford was a 'good ol fellow who nust
have just lost it. That he was really a good guy.
The attenpt was to nmake him | ook as human as

possi ble, to focus on his positive traits.

Here and in Henry v. State, 862 So. 2d 679, 685-686 (Fla.

2003), "retrial counsel knew about the nmental health testinony
avai l abl e .., but concluded that their testinony was likely to do
nore harm than good." Instead, counsel decided to try to
humani ze the Defendant. "Retrial counsel's decision was a
reasonabl e strategy after full consideration of the
alternative.”

While in Burns v. State, 944 So.2d 234 (Fla. 2006), the raw

nunber of lay wtnesses was |arger than here, it is not a
counting contest. In Burns, |like here, a professor was called as
a witness. In Burns the professor opined regarding the

Def endants' "ability ...to adjust to confinenent and future
dangerousness. " Here, counsel adduced evidence concerning Card's
actual exenplary record in prison and wanted to avoid expert

testimony that would be inconsistent with humani zing Card. In

45



Burns, resentencing counsel argued a thene al nost identical to
trial counsel's here:

Even nore inportantly in this case, Menbers of the
Jury, is all of the evidence presented about Dani el
Burns' |ife, his background, his character, and his
famly. A man nust be judged on his whole life, not
just on one incident.

|d. at 241. In Burns, as here, the decision not to pursue a
certain type of psychol ogical testinony was after wei ghing the
opti ons:

The postconviction court denied this claim noting
that it relied on this record evidence fromthe
resentencing for its conclusion that counsel's
decision to not call Dr. Berland was strategic:

In Burns' case . . . the alleged nental

mtigation evidence was actively sought out,

eval uated by counsel with know edge of the likely

rebuttal evidence and, as the . . . transcript
denonstrate[s], a reasoned decision was nade

not to present the testinony in light of the

ot her 'thene' evidence presented on Burns

behal f. The record in this case strongly supports

and convinces this Court to find that Resentence

Counsel's alleged failure to present a 'nental

illness' factor was not an oversight but, rather,

was a tactical choice.

Here, there was no "oversight but, rather, ...a tactical choice."

Here, as in Haliburton v. Singletary, 691 So. 2d 466, 471

(Fla. 1997), the "penalty phase strategy was to humani ze [t he
Def endant] by dwelling upon his close famly ties and on the
positive influence he had on his fam|ly" and positive behavi or

in prison. Here, as in Haliburton, Appellant "has shown neither
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deficiency nor prejudice, and the trial court properly denied
this claim”

Mor eover, extreme enotional disturbance assunes that the
def endant conmtted the crine, but here Card maintained that he
did not commt the crinme at all. (PC1X 592, 614)

Card relies upon Heiney v. State, 620 So. 2d 171 (Fl a.

1993) (IB 40); Hildwin v. Dugger, 654 So.2d 107 (Fla. 1995)(I1B

41-42); Rose v. State, 675 So.2d 567 (Fla. 1996) (1B 43); State

V. Lewis, 838 So.2d 1102 (Fla. 2002)(IB 42-43); and State V.
Rei chman, 777 So.2d 342 (Fla. 2000).

Rut herford's analysis, 727 So.2d at 223, shows why Hei ney,

H | dwi n, and Rose are inapplicable here:

The fact that trial counsel here was aware of, but
rejected, possible nental mtigation in favor of a
"humani zati on' strategy distingui shes cases such as
Rose where this Court remanded for a new

resent enci ng proceedi ng because it was apparent from
the record that 'counsel never attenpted to

meani ngfully investigate mtigation.' 675 So.2d at
572. The evidence that would have been avail able in
Rose if counsel had conducted a reasonabl e

i nvestigation included the defendant's abuse as a
child, an 1Q of 84, previous head trauma, chronic

al coholismand a previous diagnosis of a psychiatric
di sorder. See id. at 571. We found under the facts
of that case that trial counsel's nitigation

deci sions were 'neither inforned nor strategic,' and
that 'there was no investigation of options or

meani ngful choice.' 1d. at 572-73. Likewi se, in

Hei ney v. State, 620 So. 2d 171, 173 (Fla. 1993),
this Court rejected the State's argunent that trial
counsel's decision not to present any mtigation was
"strategic,' holding that counsel 'did not nake
decisions regarding mtigation for tactical reasons.
[ Counsel ] did not even know that mtigating evidence
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existed.' See also Hldwin, 654 So. 2d at 109
(remandi ng for new sentenci ng proceedi ng where
"trial counsel's sentencing investigation was

woef ully i nadequate,' as evidenced by the fact that
he 'was not even aware of [the defendant's]

psychiatric hospitalizations and suicide attenpts');
Phillips v. State, 608 So. 2d 778, 782-83 (Fla.

1992) (remandi ng for new sentenci ng proceedi ng where
trial counsel did 'virtually no preparation for the
penal ty phase').

Here, trial counsel |abored |Iong and hard "neaningfully
investigat[ing] mtigation" and nmade a strategic choice to
pursue humani zing "Jim' rather than portraying himas disturbed
or otherwi se nentally inpaired.

In stark contrast with the hundreds of hours that trial
counsel here spent preparing for the 1999 penalty phase, in
Lew s, 838 So.2d at 1108-09, "counsel spent very little tine

readyi ng for the penalty phase proceedings,"” totaling after the

guilty verdict "less than 18 hours ...spent preparing for the

penalty phase.” In stark contrast to the famly reunion that
trial counsel and his investigator marshaled here, in Lew s,
counsel belatedly talked with the nother in those 18 hours and
barely spoke with the father. In Lewi s, counsel "never contacted
any of Lewms's other famly nmenbers in an attenpt to discover

potential mtigation.” In Lewis, "[o]n the day that the penalty
phase began, Dr. Klass was the only wwtness willing and able to
testify for the defense. Lewis, however, refused to have Dr.

Klass testify" because of a disagreenent on strategy. Further,
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unl i ke here, where Card bears the appellate burden, in Lews,
the State bore it: "the trial judge concluded that defense
counsel did not spend sufficient time in preparing for the
penalty phase. This finding is supported by conpetent,
substantial evidence." Id. at 1109. Here, the trial court
finding of "counsel’s reasonable nental health investigation and
presentation of evidence" (PC/I11 423) is "supported by
conpetent, substantial evidence."

Unli ke the display of famly and religion and counsel's
evi dence- based i npassi oned plea for nmercy here, in State v.
Ri echmann, 777 So.2d at 347, "At the penalty phase, R echmann's

attorney presented no nitigating evidence." Mreover, as in
Lew s, in R echmann, the appellate burden fell on the State. In
t he postconviction evidentiary hearing in R echnann, the
coll ateral defense "presented seven witnesses who testified in
detail about the positive personal qualities R echmann showed
during the extensive period that they knew him" 1d. at 348. In
contrast here, Card's collateral attack ignores the |ay
Wi tnesses that trial counsel produced to humani ze Card. |nstead,
in hindsight, Card argues that Mdsman was a better expert than
Haney. As the trial court ruled:

{T]he fact that Defendant’s new counsel woul d have

hired a different expert witness or presented the

evidence differently does not show that previous
counsel’s performance was i neffective. See State v.
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Coney, 845 So.2d 120, 136 (Fla. 2003); MIIs v.
Moore, 786 So.2d 532, 535 (Fla. 2001).

In sum Card has failed to neet his appellate burdens. Card
has failed to establish that trial counsel was deficient. The
trial court's finding that trial counsel was reasonable should

be affirned.

| SSUE 11|
HAS CARD SHOMWN THAT THE TRI AL COURT ERRED | N RULI NG THAT
HE FAI LED TO ESTABLI SH PREJUDI CE? ( RESTATED)

Card poses Strickland s prejudice prong as his Issue Il. To

prevail on appeal, Card nust show error on Issue | and Issue II.

See Dillbeck v. State, No. FSC# SCO5- 1561 (Fla. May 10, 2007),

citing Ferrell v. State, 918 So. 2d 163, 170 (Fla. 2005)

(quoting Strickland, 466 U. S. at 687).

The State submts that the trial court correctly ruled that

there was no prejudice (PCI11 425):

Finally, the Court finds that, even if these
mtigating factors had been shown to be present,
Def endant cannot show prejudice from counsel’s
failure to establish them as the Court found five
statutory aggravating factors, including the

hei nous, atrocious, or cruel ("HAC') aggravator and
t he cool, cal cul ated, and preneditated aggravator
("CCP"). See Alston, 723 So.2d at 148 (uphol di ng
death sentence where trail court found five
aggravators, including HAC and CCP, despite its
finding of several non-statutory nmitigators).®

6 Al ston v. State, 723 So.2d 148 (Fla. 1998)
50




Applying Strickland to a claimattacking trial counsel's

performance at the penalty phase, the test becones:

I n assessing prejudice, we reweigh the evidence in
aggravation against the totality of the nental
health mtigation presented during the

postconvi ction evidentiary hearing to determne if
our confidence in the outcone of the penalty phase
trial is underm ned. See Rutherford v. State, 727
So. 2d 216, 223 (Fla. 1998) (stating that in
assessing prejudice "it is inportant to focus on the
nature of the nental mtigation now presented); see
al so Wggins, 539 U S. at 534 ('In assessing
prejudi ce, we rewei gh the evidence in aggravation
against the totality of available mtigating

evi dence.').

Hannon v. State, 941 So.2d 1109, 1134 (Fla. 2006). Here, as in

Al ston and as in Hannon:
We conclude that it does not. There is no reasonabl e
probability that had any of the nmental health
experts who testified at the postconviction
evidentiary hearing testified at the penalty phase,
Hannon woul d have received a |life sentence. CQur

confi dence has not been underm ned in this outcome
or proceedi ng.

Hannon, 941 So.2d at 1134. Here, there was only one expert,
whose testinony woul d not sway anyone and whose testinony risked
opening the door to very negative aspects of Card's nental
hi story thereby actually causing prejudice.

| ndeed, here the trial judge who eval uated prejudice
(PC/11'1 426) and observed the postconviction evidentiary hearing
evidence (PC 1 X 511) was the sane judge who heard the penalty
phase evidence (P1999/ XXVII1, XXl X, XXX, XXXl ) and re-sentenced

Card to death (P1999/ XI1 2248-53). She was particularly well -
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suited to consider the totality of the evidence at all the
proceedi ngs conbi ned, including the deneanor of all w tnesses.
Even ignoring the trial judge's distinctive position to
determ ne prejudice here in determ ning the effect of any
purported mssing mtigation, the weak stature of the purported
mtigation, as well as the very serious aggravation clearly
denonstrate the correctness of the trial court's ruling on |ack
of prejudice. The trial court, as well as this brief supra, have
di scussed the significant problens with, and weaknesses of, the
hi ndsi ghted mtigation. Further, the aggravating factors
i ncl uded both the very weighty CCP and very wei ghty HAC.

As in Haliburton v. Singletary, 691 So.2d 466, 471 (Fla.

1997),

In light of the substantial, conpelling aggravation
found by the trial court, there is no reasonable
probability that had the nmental health expert
testified, the outcone woul d have been different.
Hal i burt on has shown neither deficiency nor
prejudice, and the trial court properly denied this
claim

Accordi ngly, Hannon v. State, 941 So. 2d 1109, 1137-1138

(Fla. 2006), held:

Based on the brutal and disturbing nature of these
murders [HAC], there is no reasonable possibility

t hat Hannon woul d have received a |ife sentence.
Therefore, Hannon has failed to denonstrate that if
the nental health and lay w tness testinony
presented during the postconviction evidentiary
testi nony had been offered at trial 'the result of
t he proceedi ng woul d have been different,' *** CQur
confidence in the outcone of this case has not been
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undernmi ned. ...Accordingly, this claimis wthout
merit.

Here even nore than in Henry v. State, 862 So.2d 679, 686

(Fla. 2003), there was no prejudice:

In this case, retrial counsel's decision not to
present nental health experts did not prejudice
Henry. Despite the presentation of this expert
testinmony during the penalty phase of the original
trial, the trial court did not find one mtigating
factor, but it did find two valid statutory
aggravators, the sane two found upon retrial.

In contrast to the foregoing cases, Card cites to Hildw n,
whi ch, as discussed, supra, is inapplicable. Here, unlike
H | dwi n, counsel was woefully aware of Card' s nental background,
whi ch al so i ncluded notes of sociopathy and mani pul ati on.

Counsel did well to avoid those "ugly words. "

CONCLUSI ON

Based on the foregoing discussions, the State respectfully
requests this Honorable Court affirmthe trial court's denial of

Card's Anended Mdtion to Vacate Judgnent and Sentence entered in

this case.
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