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STATEMENT OF THE CASE AND FACTS

This is an appeal fromthe denial of postconviction relief
sought by a capital defendant pursuant to Florida Rule of
Crim nal Procedure 3.851. Appellant Adam Davis was convicted
and sentenced to death for the 1998 nurder of Vicki Robinson.
In its opinion affirm ng the conviction and sentence, this Court

descri bed the facts of this case as foll ows:

The evidence presented during Davis's trial
revealed the follow ng facts surrounding this case.
Prior to June 26, 1998, Davis had been seei ng Val essa
Robi nson, then fifteen years old, for about nine
nont hs. Valessa was a troubled teen who had
repeatedly run away from home and lived with her
not her, Vi cki Robi nson, who was divorced. In 1997, Ms.
Robi nson had Val essa eval uated pursuant to the Baker
Act .

On June 26, 1998, Davis, then nineteen years old,
spent the day running errands wth Valessa, M.
Robi nson, and Davis’'s friend, Jon \Wispel. Later that
eveni ng, Ms. Robinson had dinner at her house with a
friend, Jim Englert. At approximately 11:20 p.m,
Davi s, Val essa, and Wi spel arrived at Ms. Robinson’s
hone. Upon entering, the trio went straight to
Val essa’s bedroom Shortly thereafter, M. Englert
decided to go home, and he inquired if Davis and
Wi spel needed a ride hone. Davis and Wi spel declined
the offer. They subsequently left on their bicycles
and went to Denny’s Restaurant, |ocated at Stall Road
and Dale Mabry in Tanmpa. Val essa |ater snuck out of
her house and nmet Davis and Wi spel at Denny’s.

Upon Val essa’s arrival, the three left Denny's to
acquire LSD. They consunmed the acid, returned to
Denny’ s, and pondered what they wanted to do next. As
they sat at the table, Valessa stated that the three

should kill her nother. Al t hough \Whi spel at first
t hought Val essa was joking, Davis and Val essa began to
di scuss ways in which they could kill Ms. Robinson.

Davis wultimtely suggested that they inject M.



Robi nson wi th enough heroin to cause an overdose.
The three left Denny’'s and headed back to Ms.

Robi nson’ s house. When they arrived, they stayed
outside for a while to ensure that they did not awaken
Ms. Robi nson. Whi spel and Val essa then went inside

t he house and opened the garage door. Upon returning
to the outside, they waited again to ensure M.

Robi nson did not awaken. Val essa then opened the
keyless entry to her nother’s van and retrieved the
set of spare keys. Davis put the car into neutral,

and Val essa and Wi spel pushed the car out into the
street so as not to awake Ms. Robi nson.

Davis then drove the trio to a friend s house to
purchase the heroin. While inside his friend s house,
Davis told his friend that he was | ooking for enough
heroin to kill sonmeone and make it look like an
accident. Although Davis was unable to obtain any
heroin, he did purchase a syringe.

Davis, Whispel, and Valessa returned to M.
Robi nson’s hone and parked several houses down the
street to avoid waking Ms. Robinson. Once inside the
honme, Davis suggested that Val essa get sone bl each and
a glass so that they could inject Ms. Robinson wth
bl each and an air bubble using the syringe he had
purchased. Val essa conpli ed. Davis then filled the
syringe with bleach and air, grabbed his folding
knife, and he and Val essa headed to Ms. Robinson's
bedr oom A few mnutes later, Davis and Val essa
returned, stating that M. Robinson had awakened.
Davis put the syringe and the bottle of bleach in
Val essa’s closet and put his knife on Valessa's
dr esser. Ms. Robi nson knocked on the door and told
Val essa to get her sleeping bag and cone into her
room Davis handed Val essa her sl eeping bag, and Davis
foll owed Ms. Robinson into the hall

Davis put M. Robinson into a “sleeper” hold,
attenmpting to render her unconscious. He then asked
for the syringe. Because Val essa did not know where
Davi s had put the syringe, Davis told Valessa to hold
her nother down while he retrieved it. Davi s then
returned and injected Ms. Robinson with the bleach-
filled syringe. VWhile this was happening, Whispel
testified that Ms. Robinson was fighting to get up and
aski ng what they were doing to her. A few m nutes
| ater, Davis stated that the bleach was not working.
At that time, Wi spel brought Davis the knife and said

2



“use this.” Whi spel then returned to Valessa's
bedroom When Davis and Val essa returned to Val essa’s
bedroom Davis was holding the knife linply in his
| eft hand, and \Whispel noticed blood on Davis’s hands
and on the knife. Val essa did not appear to have
bl ood on her hands.

Shortly thereafter, the three heard nmoaning from
the kitchen, where the incident had occurred, and
Davis commented that M. Robinson would not die.
Davis then grabbed the knife and left the room Davis
|ater told Whispel that he stabbed Ms. Robi nson two
nore tines and tried to break her neck.

A few hours later, Davis, Whispel, and Val essa
cl eaned the kitchen with bleach and towels. Davis put
Ms. Robinson into a trash can that he had retrieved
fromthe garage. The three | oaded Ms. Robi nson’s van
with the towels, the trash can, shovels and a hoe, and
drove to a wooded area near M. Robinson’s honme to
bury Ms. Robinson. \While digging the hole, however,
they hit rough terrain, so they instead conceal ed the
trash can with sone foliage, planning to come back
| ater.

The three eventually returned to Ms. Robinson’s
house and obtai ned Ms. Robinson’s credit cards, cash,
and ATM card because Valessa knew the personal
identification nunber. Davi s, Whispel, and Val essa
spent the next three days in Ybor City, using Ms.
Robi nson’s noney to get tattoos and stay at nptels.
They al so went to Home Depot and purchased twenty bags
of concrete, a bucket, and a trash can, with the
intention of dunping the body in a nearby canal

During the tinme that the three were in Ybor City,
M. Englert reported that M. Robinson was m ssing.
Davi s subsequently learned froma friend that he and
Val essa were on the news, so the three decided to go
to Phoeni x, Arizona. Because they needed to |eave
qui ckly, they did not conplete their plans with regard
to Ms. Robinson’s body.

Davi s, \Whispel, and Val essa remained on or near
Interstate 10 during their trip and continued to use
Ms. Robinson’s ATM card. Upon being notified by the
police that Ms. Robinson was m ssing, M. Robinson's
credit union began to track the card s usage, as
opposed to closing her account. The three were
ultimately traced to near Pecos County, Texas, where,
after a high-speed chase, they were apprehended.

3



Val essa was taken to a juvenile detention center near
M dl and, Texas, and \Whispel and Davis were taken to
Fort Stockton.

Li eutenant John Marsicano and Detective Janes
| verson, who had been investigating the case in
Hi | | sborough County, arrived in Texas early in the
nmorning on July 3, 1998, the day after Davis, Whispel,

and Val essa had been arrested. Because Val essa was
bei ng detained closer to the airport, the officers
guestioned her first. They then drove to Fort
Stockton to question Whispel and Davis. In Fort

Stockton, the officers first interviewed Whispel.
Davis was subsequently questioned around 5:30 a.m
The officers spoke with Davis for approxi mately eight
to ten mnutes. The officers then adm nistered
Davi s’s M randa warnings, nl obtained a signed witten
wai ver of rights form and had Davis draw a nmap
i ndi cati ng where Ms. Robinson’s body could be found.
At that tinme, the officers turned on their tape
recorder and recorded a confession fromDavis. During
his confession, Davis described how the nurder was
pl anned and commtted, including how he had stabbed
Ms. Robi nson. He also described their activities
foll owing Ms. Robinson’ s death.

nl Mranda v. Arizona, 384 U.S. 436, 16 L. Ed.
2d 694, 86 S. Ct. 1602 (1966).

A jury convicted Davis of first-degree mnurder,
grand theft, and grand theft of an autonobile. The
trial court subsequently conducted the penalty phase
of Davis’'s trial, during which both sides presented
evi dence. The jury recommended by a seven-to-five
vote that Davis be sentenced to death. The tri al
court followed the jury’s recommendati on and i nposed a
deat h sentence, finding and wei ghing three aggravating
factors, n2 one statutory mtigating factor, n3 and
four nonstatutory mtigating factors. n4 State v.
Davis, No. 98-11873 (Fla. 13th Cir. Ct. order filed
Dec. 17, 1999) (sentencing order).

n2 The aggravating factors were: (1) the crine
was conmmtted while Davis was on felony
probation; (2) the crinme was heinous, atrocious,
or cruel; and (3) the crine was commtted in a



col d, calcul ated, and preneditated manner w thout
any pretense of noral or |egal justification.

n3 The statutory mtigating factor was the
def endant's age at the tinme of the crime (little
wei ght) .

n4 The nonstatutory mtigating factors were: (1)
Davi s was under the influence of LSD at the tine
of the offense (sone weight); (2) Davis had no
prior convictions for assaultive behavior (sone
wei ght); (3) Davis had a deprived chil dhood and
suffered hardships during his youth (sone
wei ght); and (4) Davis is a skilled witer and
artist and can be expected to nmake a contribution
to the prison community by sharing his know edge,
skills, and experience (some weight).

Davis v. State, 859 So. 2d 465, 468-70 (Fla. 2003).

On February 1, 2005, Davis filed a notion for postconviction
relief pursuant to Rule 3.851 (V2/24-97). The State filed a
response (V7/1049-92), and a case nmnagenent conference was held
on Nov. 8, 2005.' An evidentiary hearing was granted on seven
clainms and was thereafter conducted on Feb. 8-9, 2006, and April
20-21, 2006 (V14/T1-V17/T522).°2

At the hearing, Davis presented testinony fromhis two trial
attorneys, Chuck Traina and Rick Terrana; Assistant State
Attorney Pam Bondi; Hillsborough County Sheriff’s Capt. John

Mariscano and Sgt. Janes lverson; and two nental health

! The transcript from the case management conference, and the
court’s order follow ng the conference, are not included in the
record on appeal.

> The record pagination starts over with the evidentiary hearing
transcript in Volune 14; references to the transcripts filed
below will cite to the volunme, followed by a T# designating a

page.



prof essionals, Dr. Robert Smth and Dr. Janice Stevenson. The
State presented testinmny fromthe defense nental health expert
at trial, Dr. Mchael Gamache.

Chuck Traina was appointed to represent Davis as guilt phase
counsel in 1998; co-counsel Rick Terrana was appointed to handl e
t he penalty phase (V15/T79-80, 82). Traina had left the public
defender’s office in 1994, where he served as chief of the
capital division (V15/T76). He was experienced in both phases
of capital trials, having defended nore than ten capital
def endants (V15/T77-78). He testified that the primary theory
of defense in this case was that co-defendant Val essa Robi nson
was responsi ble for Ms. Robinson’s death (V15/T85).

Traina was aware of a possible voluntary intoxication
def ense based on Davis's use of LSD prior to the nurder
(V15/ T85-88) . He brought out testinony about the LSD use and
secured a voluntary intoxication instruction for the jury
(V15/T85; DA. V13/1201, 1254-55).°3 It was not his primary
def ense but he wanted to be able to give the jury other options
(V15/T110).

Traina noted voluntary intoxication is a very demandi ng
def ense and generally not persuasive, as the intoxication nust

be so severe that specific intent is negated (V15/T99-100). He

® Record citations with a “DA.” designation refer to the record
fromthe direct appeal, Florida Supreme Court Case No. SCO00-313.
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declined to pursue it as a primary defense for a nunmber of
reasons (V15/T101). Trai na had many conversations with Davis
and Davis was able to relate specific details of the offense,
providing an extensive description of everything that had
happened (V15/T101-04). G ven Davis's acute awareness of the
events, a voluntary intoxication defense would not be realistic
(V15/T99, 104). Traina noted that if an expert is retained and
then bases his opinion on facts which are inconsistent with
information available from other sources, the defense can
backfire (V15/T102). There is also a concern that the State can
obtain a defendant’s statenents to an expert once the expert is
listed as a witness and deposed (V15/T135-36). Traina testified
that, if he were to try this case over, he would still not use
an expert to support a voluntary intoxication defense
(V15/ T104).

As part of his representation, Traina litigated a notion to
suppress Davis's post-arrest statements (V15/T89; DA \3/233-
331). The thrust of the notion was that, under the totality of
t he circunstances, Davis’s confession was coerced (V15/T91, 95)

Traina asserted at trial that Davis was young, far from hone,
had been deprived of sleep, had been roughed up at the arrest,
and had consuned LSD about fifteen hours prior to the interview,
al so the police had used a technique where they built rapport

and heard incrimnating statements prior to obtaining the



M randa wai ver (V15/T90-95). Traina believed the conbination of
t hese factors required suppression (V15/T93). However, Traina
acknow edged that Davis’'s conduct on the tape recording of the
confession -- interacting with the detectives, responding to
guestions, supplying details and failing to coment about his
condition -- all underm ned the notion to suppress (V15/T106).

Traina was aware that Davis only attended school through the
ni nth grade but never felt that Davis had a di m ni shed capacity
to understand his rights or that Davis was inconpetent (V15/T94
97).

Traina testified that the only expert retained by the
defense was Dr. Gamache (V15/T96). Gamache was retained
primarily for the penalty phase and was not specifically
retained for either the notion to suppress or the voluntary
i ntoxication defense (V15/T96). However, Traina was confident
that the defense talked to Dr. Gamache about these issues
(V15/T108-09). Although Traina has used experts on these issues
in the past, he does not automatically hire an expert in every
case but determ nes whether an expert nmay be needed on a case-
by-case basis (V15/T98).

Trai na was aware of the post-arrest statenments that Val essa
Robi nson had nmade; he felt that she was responsible for the
mur der and wanted the jury to hear her statenments (V15/T113-14)

He attenpted to bring themin through the detectives, |verson



and Marsicano, but the judge did not allow it (V15/T116). Prior
to trial, Davis believed that Val essa would testify for himas a
defense wi tness (V15/T116). Valessa was al so charged with first
degree nmurder at that tinme (V15/T117). Closer to trial, Traina
spoke with Valessa's attorney, Deanne Athan, and Athan told
Traina that Valessa no |onger cared for Davis and would not
testify for him (V15/T116-17). Athan advised Traina that she
woul d not allow Val essa to testify under any circunstances, that
Val essa woul d invoke her right to silence (V15/T117). At han
also told Traina that if Valessa did testify, her testinmony
woul d be adverse to Davis and not consistent with his defense
(V15/ T126).

Trai na prepared a subpoena for Val essa, but did not have it
served, based on his conversation with Athan (V15/T117). He
felt that he established Valessa’'s unavailability as she was
charged with the sane crinme and her attorney had represented
that she would not testify (V15/T119-20). He offered severa
arguments at a bench conference in an attenpt to get Valessa's
statenents adm tted, but he was not successful (V15/T121-22).
One problem was that Traina did not have any corroborative
evi dence to support adm ssion as a statenment against interest
(V15/ T121, 127-28).

Penalty phase counsel Rick Terrana was also a very

experienced capital defender, having handled twelve to fifteen



guilt phase trials and seven to ten penalty phase trials
(V15/T141). He has “won” every penalty phase he has tried,
except for Davis, which he “lost” by the slimest of margins
(V15/ T176).

Terrana testified that he routinely enploys an expert as a
starting point for any penalty phase and he retained Dr. Ganmache
for that role early in this case (V15/T143). Terrana used D ana
Fernandez as an investigator; she secured nunerous records,
maybe 100 different docunents, including school records,
di sciplinary records, etc. (V15/T149-50). All of the records
were provided to Ganache and Terrana and Gamache consul ted many
times (V15/T150-52). Terrana's practice is to use |I|engthy
guestionnaires, one for the expert, one for the investigator
outlining what they needed to do and what they needed to | ook
for in general terns (V15/T150). He woul d have done that in
this case with Gamache and Fernandez (V15/T150)."

Terrana testified that the penalty theme in this case
enphasi zed these were kids, doing a lot of acid. While there
was a careful plan to kill Ms. Robinson, it was hatched by
Val essa; Davis was just a happy-go-lucky kid in |ove, under her
spell (V15/T148). He had evidence to support putting the blane

on Val essa (V15/T148).

* Terrana no longer had his trial file, which was |ost after
bei ng delivered to CCRC by appell ate counsel (V15/T157, 196).
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Terrana had used Dr. Gamache on al nost every death case he
had handl ed (V15/T152-53). Ganache is very experienced and had
testified probably hundreds of tinmes; Gamache was absolutely
ready to testify in this case (V15/T155). Terrana woul d not
review particular questions he intended to ask with Gamache
because such preparation can expose the State to those
conmmuni cations when the expert is deposed (V15/T152-54). I n
fact, Gamache had been deposed the night before he testified
here and Terrana recalled that they were trying to avoid having
to disclose anything that would hurt Davis’'s case (V15/ T154-55)

As Terrana and Gamache had a history of working together,
Terrana knew that Gamache would be aware of where they were
goi ng; they nmet seven tinmes and discussed the case extensively
(V15/T153-54). Although Terrana did not have specific recall of
t he conversations, they would be typical discussions about the
thene of the case, what the expert could offer in support, and
whet her the aggravators could be rebutted (V15/T153-55).

Terrana acknow edged that his philosophy in presenting
mtigation may differ from other defense attorneys, in that
Terrana did not believe it was necessary for the jury to hear
every bit of information avail able on a defendant (V15/T175-78).

Al t hough he recogni zed the inportance of t hor oughly
investigating all aspects of a defendant’s life and providing

all information available to the defense expert, he only
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presents to the jury those portions of a defendant’s life which
he believes to be significant (V15/T177-79). Hi s approach was
devel oped from watching some of the best, npbst senior public
defenders try capital cases in the late 1980s, and seeing
def endant after defendant get death (V15/T175-76). While in
sone cases it may be relevant for the jury to hear about “every
little thing that ever happened,” to a defendant, he does not
believe juries are inpressed by hearing that a defendant was
traumati zed because he fell off his bike when he was six or
wi tnessed his nother get bit by a dog (V15/T176-79). |nstead,
his general approach is to develop a theme questioning, “why
kill this guy? How w |l society benefit?” (V15/T176-77).
Anyt hi ng he may uncover in his mtigation investigation which
supports that theme, he wll wuse (V15/T177). Wi |l e other
attorneys may disagree with his strategy, he will keep using it
because it has been successful in every penalty phase he has
tried, except this one (V15/T176-78).

Terrana could not recall, without his mssing file, what
i nformati on he had di scovered about Davis and his famly, but he
had much nore information than what was presented to the jury
(Vv15/T169, 173-74, 180). He may or may not present evidence
that a defendant’s parents were using drugs, it would depend on
the nature of the evidence (V15/T180-81). He makes such

deci sions on a case-by-case basis, sonetines in the heat of
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trial, based on his gut reaction and his observations of the
jury (V15/T182). He recalled in this case one juror, the one
that ended up as foreman, had taken off his glasses and | ooked
at Davis in disgust when Davis broke down and cried during the
penalty phase; Terrana knew then they had a problem (V15/T182-
83) . He testified that that incident led himto be glad he
tried this case as he did, and not as collateral counsel
suggests (V15/T182).

Terrana tried to rebut the aggravating factors of HAC and
CCP through argunment rather than evidence (V15/T185). He did
not use Dr. Gamache to rebut these, although they nmay have
di scussed the issue, as they had in the past, and Terrana knew
Gamache was famliar with the aggravators and had been used to
rebut themin other cases (V15/T185-86). The nmain problemwth
using Gamache in this capacity at the Davis trial is that
Gamache had given a deposition the night before he testified,
and had related “bone-chilling” testinony that had conme straight
from Davis’s nmouth (V15/T187). Had he used Ganache to explore
Davis's state of mnd, the State woul d have been able to bring
out all of Davis's statements to Gamache on cross-exam nation
(V15/T187-88). If that had happened, there was “no doubt” in
Terrana’s mnd that the jury recommendation would have been
unani mous for death, with the alternate upset that they couldn't

vote too (V15/T188-89). Davis’s own statenments established a
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very well thought out, careful plan; his ability to renenber al
of the specifics before, during, and after the offense would
have destroyed any defense argunment that Davis was under the
i nfluence (V15/T189). \While the LSD use was an inportant theme
in both guilt and penalty, to have exposed Ganache to have to
repeat Davis’'s statements woul d have been crazy (V15/T189). It
woul d have proven the aggravator beyond any reasonabl e doubt or
any doubt at all, so he intentionally stayed as far fromthat as
he could, and restricted Gamache to only testify about Davis’s
background, childhood and famly life (V15/T190).

Terrana did not believe that offering Val essa s confession
at the penalty phase woul d have been hel pful to the defense at
t hat point (V15/T187, 191-92). He was aware that hearsay was
adm ssible, to an extent, and he would have tried to admt her
confession if he felt it would be hel pful (V15/T191-92). Al so,
he woul d never send investigators out to find w tnesses, and put
themon the stand without talking to themfirst and know ng what
t hey would say (V15/T197).

Sgt. Janes lverson and Capt. John Marsicano both testified
about the circunstances of Davis’'s confession. I verson is an
experienced detective that had been trained in interviewng
suspects (V16/T209-10, 215, 245). |In this case, he followed his
usual routine of introducing hinself and trying to build a

rapport before advising Davis of his Mranda rights (V16/T211-
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16) . | verson confirnmed that he was not trying to subvert
M randa and that he testified truthfully in all respects at the
hearing on the notion to suppress (V16/T235-36).

Marsicano is also a veteran detective, has served as a
manager in the training bureau and was supervisor of the
hom ci de section at the time of Davis's arrest (V16/T247-51,
260). He noted that, prior to reading Davis his Mranda rights,
they told Davis that they had already spoken to Val essa Robi nson
and Jon \Whispel; Davis did not believe them so they played a
portion of Valessa' s interview so Davis could hear her talking
to them (V16/ T256-57).

Assi stant State Attorney Pam Bondi has been a prosecutor in
Hi |l sborough County for fifteen years (V16/T319-20). She
testified that she woul d never suggest to a detective that they
should lie on the stand, or present testinony she believed to be
perjured (V16/T333-35). She noted that the State had gone to
great effort to be consistent in the Davis and Robinson trials,
presenting Whispel’s testinony in both trials (V16/340, 346,
349-51).

Dr. Robert Smith is a clinical psychol ogi st and
subspecialist in addictive disorders; he teaches at Case Wstern
Reserve University (V14/T6). He offered his opinion in this
case that Davis’'s ingestion of LSD “significantly inpaired his

ability to form the intent to commt nurder” and also
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“significantly inpaired” his ability to knowingly waive his
M randa rights, as well as his ability to conformhis conduct to
the requirenments of |aw (V14/T9-10). Smith noted that LSDis a
hal | uci nogen that inpairs the central nervous systemand affects
perception, enotions, and behavior (V14/T11). Enotions are
exagger ated and perceptions are distorted; for exanple, a person
under the influence may “hear colors” (V14/T11). A though Smth
repeatedly observed that LSD “does not inpair an individual’s
ability to make a plan, to act purposefully,” the problemis
that the plan is the result of distorted perceptions and t hought
processes influenced by the drug and inappropriate thinking

(V14/ 7123, 24). Therefore the plan would not be well thought out

or well executed (V14/T24). Because of the drug, Davis would
have been nore susceptible to Valessa' s idea to kill her nother
(V14/ T123). Smth concluded that, since it was irrational and

unrealistic for these defendants to think that they could get
away with this nurder, the nurder could not have been cold,
cal cul ated and preneditated (V14/T25).

Smith clarified that he was not testifying that LSD affected
Davis's ability to waive his Mranda rights in this case, but
that it is a factor which should be considered in conbination
with the other factors existing in this case, including |ack of
sl eep and Davis being a “young person not very know edgeabl e

about how all this is going to work” (V14/T20-22). Smth stated
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that the affects of LSD usually |ast approximtely twelve hours,
and his understanding was that Davis' s post-arrest statenents
wer e made about twel ve hours after he had ingested LSD (V14/T18
21).

According to Smth, a person under the influence of LSD wll
not act or appear to be inpaired, and will still be able to
recall great details about their experiences under the influence
(V14/T13). Smith could not identify any particul ar perceptua
di stortion that Davis experienced based on his LSD use in this
case (V14/T43-44).

Dr. Janice Stevenson is a licensed psychol ogi st that works
with traumati zed kids and famlies in Maryland (V17/361). She
di agnosed Davis wth Pervasive Developnent Disorder, Post
Traumatic Stress Disorder, and Attention Deficit Hyperactivity
Di sorder (V17/T371, 393-94). These conditions left him
vul nerable to dependent intimte relationships and fearful of
bei ng alone and abandoned (V17/T371). St evenson revi ewed
Davi s’ s chil dhood devel opnent extensively, and determ ned that
t here had been global failure, through poor parenting and the
schools’ failure to identify himas being at risk (V17/T454).
Al t hough this was Stevenson’s first experience with a Florida
death penalty case, she was confident that additional nitigating
factors shoul d have been applied, including extrene disturbance,

based on his personality disorders; substantial inpairnment,
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based on his drug use and |l ack of sleep; under the dom nation of
anot her person, based on Val essa’s influence, his fear of being
al one, and his fear of abandonnent; and age, based on his being
enotionally younger than 19 (V17/T442-43, 450, 452, 506).

Dr. Stevenson had read an article which led her to believe
that an individual that consuned LSD would be wunder the
i nfluence of that drug for three days (V17/T444). Due to that
i nformation, she believed that his LSD use, in conbination wth
other factors, rendered Davis too nentally compromsed to
voluntarily waive his Mranda rights (V17/T434-35).

Dr. Stevenson did not talk to Davis about what happened on
the night of the nmurder, but she characterized this crine as
i npul sive, random and spontaneous (V17/T403-04, 491-92, 495).
Hi s disorders contributed to the crime because the pervasive
personal ity disorder would make Davis vul nerable to the fear of
| osing Val essa and her |love and inpair his ability to handle
social interaction; that and the ADHD woul d cause poor inmpul se
control and would contribute to his general drug use (V17/T371,
404, 420, 453, 467, 471, 489).

State witness Dr. Mchael Gamache is a psychol ogist |icensed
in Florida for over twenty years (V16/T265). He has testified
as an expert in death penalty cases at least ten to twenty tines
(V16/ T268). He was retained in this case by attorney Rick

Terrana and testified as a defense witness in penalty phase

18



(V16/ T268- 70).

In preparing for his testinony, Dr. Gamache reviewed
nuner ous records, spoke with Davis's relative, Carol Elliott,
and met with Davis three times (V16/T271-73, 286). He first met
with Davis on January 7, 1999, and conducted a psychosoci al
history interview, a nental status exam and a diagnostic
interview (V16/T273-74). At his second neeting, on August 3,
1999, he had followup questions and discussion, and
adm ni stered the Personality Assessnent |nventory (V16/T274).

The results of the PAl were “problematic,” because the built-in
validity neasures indicated that the scores were not valid,
Davis was trying to grossly exaggerate nental health probl ens
(V16/ T276). Gamache discussed these results wth Terrana
(Vv16/ T277). Up to this point, Ganmache had not discussed the
facts of the offense with Davis (V16/T277). At the third
meeting, on COctober 28, 1999, they talked about the crines in
great detail (V16/T277).

Dr. Gamache had previously worked with Terrana on capital
cases and was famliar with Terrana's style; they discussed
Terrana’s approach in this case and how he intended to use
Ganmache as a witness (V16/T269-70, 278). Ganache recalled they
had a couple of conversations about Terrana's particular

concerns and his legal strategy (V16/T279). |In talking about

the specific mtigators related to nental illness, they
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di scussed the fact that Davis had no history of a nmental illness
di agnosis or treatment (V16/T279-80). They al so di scussed the
invalid test results and recognized that if they pursued nental
health mtigation, they would have to reveal that the test
results were invalid because Davis was not being candid
(Vv16/ T280). Close to trial, Terrana advised Ganmache that
Terrana was primarily looking for information about Davis’'s
background and history (V16/T280). Gamache was al so asked to
prepare an opinion as to whether Davis would be dangerous or
violent if sentenced to life in prison; Gamache was able to
reach a favorable conclusion on that question based on the
psychol ogi cal data avail able (V16/T280-81).

Dr. Gamache was aware that Davis had been using illega
drugs on the day of the nurder; when he related to Terrana what
Davis had told him about Davis's drug use, Terrana s reaction
was that would not help themin mtigation (V16/T281-82). Davis
admtted that he had a history of very heavy drug use, having
used nearly every illicit drug; he was addicted to or dependent
on cocaine, LSD, crystal nethanphetam ne, and al cohol at one
time or another, and had al so used heroin, marijuana, crack,
opium and GHB (V16/T283-84). He was also dealing drugs,
selling LSD to support his habit, as well as stealing (V16/T282,
285). Terrana was aware of all of this (V16/T282).

Gamache recalled that prior to giving his deposition,
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Terrana had made general statenents such as this doesn't | ook
good, this is problematic, this nay be something we want to
focus on (V16/T305). At the deposition was the first Gamache
really heard about what issues Terrana intended to explore
Terrana had not provided questions or specific direction to that
poi nt (V16/T302). Follow ng the deposition, Terrana enphasized
the direction he wanted to go (V16/T302). Terrana i ndicated
that he wanted jurors to understand that Davis was not a beast,
he wanted jurors to hear things about Davis’ s background and
hi story that they may feel synpathetic about, and he wanted them
to understand what woul d be expected if Davis were sentenced to
life (V16/T303).

Foll owi ng the hearing, the court entered an extensive order

denying all relief (V7/1123-57). This appeal foll ows.
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SUMVARY OF THE ARGUVMENT

Al of the clains presented in this appeal were litigated at
the evidentiary hearing conducted below. As to each claim the
trial court outlined factual findings to explain the denial of
the issue presented; all of the factual findings are supported
by conmpetent, substantial evidence. As no procedural or
substantive error has been shown with regard to the factual
findings entered or the application of the relevant |egal
principles by the lower court, no relief is warranted and this
Court nust affirmthe order entered bel ow denyi ng postconviction

relief.
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ARGUMENT

| SSUE |
WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVI S S CLAIM OF | NEFFECTI VE ASSI STANCE OF
COUNSEL PREM SED ON THE FAI LURE TO PRESENT
EXPERT TESTIMONY AT THE HEARING ON THE
MOTI ON TO SUPPRESS DAVI S' S STATEMENTS.

Davis initially asserts that he was denied the effective
assi stance of counsel at his 1999 capital trial when his
attorneys failed to present expert testinony at the hearing on
the notion to suppress Davis's post-arrest statenents. As this
claim was denied following an evidentiary hearing, the tria

court’s factual findings are reviewed with deference and the

| egal conclusions are considered de novo. Stephens v. State

748 So. 2d 1028, 1033 (Fla. 1999).

Prior to trial, Davis's attorneys litigated a nmotion to
suppress Davis's post-arrest statenents (V3/233-331; DA
V15/ 1446- 1542). According to the notion, Davis's statenents
were inadm ssible because his constitutional rights were
viol ated when Hi ||l sborough sheriff’s detectives interviewed him
after his arrest in Texas. After a hearing, the trial court
deni ed the notion, finding that Davis was not suffering from any
cognitive defect or sleep deprivation which interfered with his
ability to understand and waive his constitutional rights
(Vv3/329; DA. V15/1540). The issue was presented in the direct
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appeal and this Court upheld the ruling. Davis, 859 So. 2d at
471-72.

In his postconviction notion, Davis contended that his trial
attorneys had performed deficiently in [litigating the
suppressi on notion, because they failed to present an expert to
testify that Davis’s LSD use had negated Davis’'s ability to know
and understand his rights, thus nmaking his statenents
involuntary. Davis also asserted that expert testinony should
have been presented to establish that, due to his general nenta
health and his being a “young and nentally tortured individual,”
Davis could not fully conprehend his rights.

The court below outlined the testinony presented on this
i ssue, and thereafter denied this claimas follows:

The record supports the conclusion that M.
Traina’s performance in not calling an expert for
Def endant’s notion to suppress was not deficient, and
t hat the decision was reasonabl e under t he
ci rcunst ances. The experts’ testinony presented at
the evidentiary hearing fails to support the argunment
that M. Traina's decision to not have an expert for
his motion to suppress was deficient. Dr. Smth
testified that Defendant could have had perceptual
di stortions that could have affected his ability to
understand M randa warnings; however, he could not
expl ain those distortions. Additionally, Dr. Smth
testified t hat sl eep deprivation coul d have
significantly dimnished Defendant’s ability to
knowi ngly waive his rights; however, Dr. Snith
admtted that he did not know how nuch sl eep Def endant
had had. Dr. Smth also testified that the effects of

LSD generally last for twelve hours, but | aw
enf or cenent i ntervi ened Def endant approxi mately
fifteen hours after his arrest. Unl ess Def endant

24



(V7/1130- 31).

consumed LSD while in police custody, he would no
| onger have felt +the effects of LSD when |[|aw
enf orcenent interviewed him Dr. Stevenson testified
t hat Defendant was at the “nmercy of his inmpulses and
his enmoti ons and unable to nake a clear and consci ous
deci sion” and that he made his confession “so that he
woul dn’t be alone.” However, the fear of being al one
does not negate one’'s ability to conprehend and
knowi ngly wai ve Mranda rights.

Additionally, the Court finds that even if M.
Traina’s performance was deficient, Defendant has
failed to show that he was prejudiced. I f Davis’s
conf essi on had been suppressed, there is no reasonable
probability that the results of Defendant’s trial
woul d have been different. See Wainwright v. State,
896 So. 2d 695, 700 (Fla. 2004) (finding that there
was no prejudice where there was no reasonable
probability that the result would have been different
due to evidence presented other than confession). At
Defendant’s trial, the State presented the testinony
of codefendant, Jon Whispel, who was present during

Vi cki Robinson’s nurder. (See November 3, 1999
transcri pt, V. 7, pp. 834-941, attached).
Addi tional ly, Leanna Hayes, an inmate who was

transported back to Florida with Defendant after his
arrest, testified at Defendant’s trial that while they
were being transported, he told her he had “‘cut her
up’ neaning the lady he killed.” (See Novenber 4,
1999 transcript, V. 9, p. 1160, attached).

The Court finds Defendant has failed to show how
counsel performed deficiently or how counsel’s
al l egedly deficient performance affected the outcone
of the proceedings. As such, Defendant is not
entitled to relief as to Claiml.

of this ruling.

the facts as outlined by his client

A review of the record denonstrates the propriety

Trial counsel Traina explored the circunstances of Davis’s

confession and litigated an argunment for suppression based on

V15/ 1446-1540). Traina testified that his communications with
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Davis did not give him any basis to believe that Davis had a
di m ni shed capacity to understand, and he reasonably felt from
listening to the tape of the confession, that Davis’'s conduct,
his interactions with the officers, being responsive, providing
details regarding the offense, and failing to make any comments
about hi s condi tion, al under nm ned an ar gument of
i nvol untariness (V15/T94, 106). In fact, Davis hinself
testified at the suppression hearing that he “had no problem
under st andi ng what was going on in there” when his rights were
bei ng explained to him (V3/313; DA. V15/1524). There has been no
show ng that Traina had any reason to suspect that Davis could
not understand the Mranda rights, which Davis acknow edged and
wai ved both orally and in witing (DA V15/1467-72; V19/ 1736-

37). North Carolina v. Butler, 441 U S. 369, 373 (1979)

(express witten waiver provides strong proof of validity).

Dr. Gamache, the retained defense nental health expert, had
di scussed the circunstances of Davis's confession with Davis,
and Davis admtted to Gamache that he spoke with the police in
order to protect his girlfriend, Valessa (V3/388). Traina was
sure that either he or Terrana had explored this issue with Dr.
Gamache (V15/T108-09). Davis had provided a detail ed account of
the facts to Ganmache, and counsel was concerned that exposing
Gamache to cross examnation would provide the State wth

additional incrimnating evidence (V15/T134-36). On these
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facts, counsel’s failure to present expert testinony which
contradicted his client’s sworn testinmony was not unreasonabl e.

See [Mark] Davis v. State, 915 So. 2d 95, 123 (Fla. 2005) (no

showi ng of ineffective assistance of counsel for failing to file
a notion to suppress statements where counsel testified, based
on his assessnent at the time, there were no i ssues worthy of a
notion).

Davis offered no testinony at the hearing to establish that
all reasonable attorneys |litigating a notion to suppress
statements faced with the facts of this case would present
expert testinony to support the notion. |In addition, the expert
testinmony presented at the evidentiary hearing fails to support

a conclusion of deficient performance or any possible prejudice.

Dr. Smth initially testified that, in his opinion, Davis
had consumed LSD prior to making his statement to the police,
and that the drug “significantly inpaired his ability to
knowi ngly waive his rights before naking a statenment” (V14/T10).

However, in explaining his opinion, Smth stated that he was
not testifying that the LSD affected Davis’'s ability to waive
his right to remain silent; rather, he stated only that the drug
use was a factor that should be considered in determning
whet her Davis could voluntarily waive his rights (V14/T21).

Curiously, Smth was not asked to provide a statenment as to
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whet her Davis could or did voluntarily waive his Mranda rights
in this case (V14/T65).

According to Smth, Davis had ingested the drug about twelve
hours before speaking with |aw enforcenment, and the effects of
the drug typically |asted about twelve hours (V14/T18, 21). The
record, including Davis’'s testinony at the suppression hearing,
supports the trial court’s finding that it was actually about
fifteen hours, outside the time frane Davis would still be under
the influence according to Dr. Smth, who specialized in
addi ctive disorders (V3/310, V14/T20; DA. V3/514-516; V15/ 1480,
1521). Davis, 859 So. 2d at 472 (noting Davis had been in
custody approximately fifteen hours before neeting wth
detectives). Smith was al so under the inpression that Davis had
been awake for twelve hours, tripping on LSD, and sl eeping “for
a brief period” before being awakened to speak with the officers
(V14/ T21-22, 41). However, at the suppression hearing, Davis
testified that he had been sl eeping the whole tinme he had been
in his cell, from about 2:30 in the afternoon until Tanpa
detectives woke himup after 5:00 the follow ng norning (V3/310;
DA. V15/1521). In denying the motion to suppress, the trial
court found that Davis was not sleep deprived (V3/329; DA
V15/ 1540). Thus, if anything, Smth's testinmny would have
di m ni shed the wei ght of Davis’'s suppression hearing testinony

about having ingested the drugs.
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Smith's testinony was not constitutionally conpelled;
rat her, the adnmoni shnent for consideration of the effects of
Davis’s LSD “trip” was unnecessary, as the lower court did in
fact consider the drug use as one of several factors allegedly
i npacting the voluntariness of the confession (DA V15/1535-40).
O course, Smth repeatedly acknow edged that the LSD use woul d
not affect Davis's ability to plan or act purposefully (V14/T12,
23-24), but he characterized any subsequent behavi or as inpaired
because it would be influenced by the perceptual distortions
caused by the LSD. G ven the LSD use, he considered Davis's
decision to waive Mranda to be “inpaired,” notw thstanding his
inability to identify any particular distortion which my have
affected Davis’s thinking or influenced Davis's ability to
understand his rights (V14/T20-21, 35-36, 43). Dr. Smith's
testi nony does not suggest any error or inpropriety in the prior
conclusion that Davis understood and voluntarily waived his
ri ghts.

Al t hough Davis also asserts that a nmental health expert
could testify about Davis's “general nental health,” neither Dr.
Smith nor Dr. Stevenson specifically addressed Davis’'s nental
functioning as it related to this issue, and his appellate brief
only discusses inpairnment due to the LSD use. Smth specialized
in addictive disorders and focused primarily on Davis’ s LSD use;

he conducted a psychological interview and tested Davis wth
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drug screening exans (V14/T6-8). He stated that he did not have
sufficient information to assess any possible “nental illness,”
but noted that Davis’'s records denonstrate an average |Q and
average cognitive functioning (V14/T32, 39). St evenson
di agnosed Davis with a devel opnental disorder, attention-deficit
di sorder, and stress disorder, but did not explain whether or
how t hese deficiencies affected Davis's ability to understand or
voluntarily or waive his rights (V17/T434-35).

No prejudice can be discerned because, even if the expert
testimony presented bel ow had been offered at the suppression
hearing, it would not have provided a basis to grant the notion.

In order to prevent the State from admtting Davis’'s
confession, the defense would have had to establish that Davis’'s
desire to remain silent was overborne through police coercion.

Colorado v. Connelly, 479 U.S. 157, 167 (1986). Dr. Smth

testified that Davis's LSD use would not be apparent to the
officers, and Dr. Stevenson testified that Davis' s devel opnental
di sorder would be difficult for a lay person to recognize
(V14/ T35, V17/T466). Thus, there is no suggestion that the
police were taking advantage of Davis's vulnerability, and no
indication of the necessary police msconduct required for
suppressi on under Connelly. As previously noted, Davis's own
testinony at the suppression hearing refutes the suggestion that

his prior drug use, or any conbination of other factors,
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rendered his confession involuntary. Specifically, Davis
affirmed that he understood what was going on when his rights
were being explained to him (V3/311, 313; DA. V15/1522, 1524).
He described the LSD used shortly before his arrest as *“paper
acid,” which is “nmore visual ..your mnd is distorted a little
bit, not nmuch” (V3/316; DA. V15/1527). |In addition, Davis had
admtted to Dr. Gamache that Davis spoke to | aw enforcenent in
order to protect Valessa (V3/388). In light of these facts, the
postconviction expert testinmony on this point would not have
conpel l ed the suppression of Davis’'s statenments.

Davi s has not denonstrated that the failure to offer expert
testinony at the suppression hearing was objectively
unreasonabl e. In addition, he has not acknow edged or addressed
the trial court’s finding that the result of his trial would not
have been different even if an expert had been presented at the
suppression hearing. 1In this case, the State presented direct
evi dence from Jon Wi spel, an eyewitness to nany of the events
relating to Vicki's nurder, in addition to other direct and
circunstantial evidence placing Davis at the crinme scene and
related areas, using Vicki’s ATM card, and fleeing in her van
with Valessa and \Whispel; Davis also made additional

incrimnating statenents. See Wainwight v. State, 896 So. 2d

695, 700 (Fla. 2004) (no prejudice could be denonstrated for

all egation of ineffective assistance of counsel for failing to
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litigate notion to suppress where evidence ot her than confession
showed result of proceeding would not be different); Mnsfield
v. State, 758 So. 2d 636, 644-45 (Fla. 2000) (finding error in
adm tting confession harm ess where it was “not the centerpiece
of the State s case”). Therefore, counsel cannot be deened
ineffective for failing to offer expert testinony at the
pretrial suppression hearing, and the denial of this claimnust

be uphel d.
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| SSUE | |
WHETHER THE TRI AL COURT ERRED I N DENYI NG
DAVI S S CLAI MS THAT H S POST- ARREST
STATEMENTS WERE | NADM SSI BLE AND THAT THE
PROSECUTOR KNOW NGLY PRESENTED FALSE
TESTI MONY AT THE SUPPRESSI ON HEARI NG
Davis’s next issue also relates to the litigation of the
nmotion to suppress his post-arrest statenents. In this claim

Davis asserts that his statenents were inadm ssible under

M ssouri v. Seibert, 542 U. S. 600 (2004), and that the State

violated Gglio v. United States, 405 U S. 150 (1972), and Napue

v. Illinois, 360 U S. 264 (1959), by knowi ngly presenting false

testimony at the suppression hearing prior to trial. This claim
was denied follow ng an evidentiary hearing; the trial court’s
factual findings are reviewed with deference and the | egal
concl usions are considered de novo. St ephens, 748 So. 2d at
1033.

To the extent that Davis now chall enges his statenents as
i nadm ssi bl e under Seibert, this claimis procedurally barred.
The adm ssibility of Davis's confession was challenged prior to
trial and on appeal. The defense argued that Davis was not
acting voluntarily when he waived his Mranda rights and
confessed to killing Vicki Robinson; the trial court rejected
that claimand this Court affirmed its ruling. Davis, 859 So.
2d at 471-72. Because this issue was denied on the nerits at
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trial and on appeal, it is now procedurally barred. Bryant v.
State, 901 So. 2d 810, 821 (Fla. 2005). The voluntariness of a
confession is an issue to be litigated at trial and on direct
appeal; it is not subject to postconviction consideration.

Johnson v. State, 903 So. 2d 888, 898 (Fla. 2005).

Davi s clainms, however, that the subsequently decided Sei bert
case requires reconsideration of this issue. According to
Davis, Seibert establishes that Davis's confession was not
voluntary but only provided in response to an illegal,
“question-first” police technique designed to circunvent the

restrictions on police interrogations mandated in Mranda V.

Ari zona, 384 U.S. 436 (1966).

The Seibert case offers no basis for reconsideration of the
suppression issue. The adm ssibility of Davis’ confession turns
on the law in effect at the time of his trial and direct appeal,
and is not subject to further review sinply because another
Fifth Amendnent case has been handed down fromthe United States
Suprene Court. Despite Davis's argunent to the contrary,
Sei bert is not subject to retroactive application in Florida.

Such retroactivity nmust be determ ned under Wtt v. State, 387

So. 2d 922 (Fla. 1980).
In considering retroactivity, it is inmportant to conpare

Solem v. Stunes, 465 U.S. 638 (1984), where the United States
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Suprenme Court rejected retroactive application of Edwards v.

Arizona, 451 U. S. 477 (1981). Solem was deci ded when the United
States Suprene Court applied the sane test for retroactivity as

that set forth in Wtt. See generally, Stovall v. Denno, 388

U.S. 293 (1967) (considerations include the purpose served by
t he new deci sion; the extent of reliance on the old |aw, and the
effect that retroactive application wuld have on the
adm ni stration of justice). Enploying that analysis, the Solem
court concluded that Edwards, a case which, |Iike Seibert,
clarifies application of Mranda, should not be applied
retroactively.

In State v. LeCroy, 461 So. 2d 88, 92 (Fla. 1984), this

Court declined to even apply Edwards to the direct appeal before
it. The court reasoned that, because retroactive application
woul d not deter further police m sconduct, the purposes of the
exclusionary rule would not be served by retroactive
application. For this reason as well as the analysis applied in

Solem Seibert is not subject to retroactive application and

cannot be used as a basis to reconsider the previous rejection
of Davis’s confession claim

The court below did not rule on the question of
retroactivity but determ ned that, even if applicable, Seibert

woul d not conpel relief. The court also determ ned that no
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Gglio violation had been denmobnstrated in this case:

Si ebert Violation

Def endant argues that “Detective Iverson and Deputy
[ Marsi cano] wutilized the question-first strategy.
Detective lverson testified that this is the procedure
he uses in nost cases, (App. 1-2, p. 12) and that he
did all three in the exact sanme way.” (See Mtion, p.
14, attached). Def endant cites the follow ng
testinmony in support of his argunent:

Q Is there any strategy decision or procedure you
were following in that case to avoid doing that?
[ giving M randa warni ngs]

A. No, sir, | just didn't think it was necessary
during that initial time. |If | was going to use what
he said at that point in tinme against him you know,
then | probably woul d have needed to do that.

Q So it was never your intention to use the initial
portion of the interview then?

A. That’'s correct.

(See Motion, p. 20, attached). Defendant then asserts
that “[t]his testimony is fundanentally untrue as
hi ghlighted in the Suprenme Court’s decision. WWhen
asked directly by counsel whether the question-first
practice was ‘strategy decision or procedure,’
Detective |verson gave m sl eading information.” (See
Motion, p. 20, attached).

Al t hough the United States Suprenme Court had not yet
deci ded Seibert at the tinme of Defendant’s direct
appeal , Def endant argues that it should apply
retroactively. However, even if Seibert applied
retroactively, it does not entitle Defendant to
relief. In Seibert, the United States Suprene Court
stated that “[t]he threshold issue when interrogators
guestion first and warn later is thus whether it would
be reasonable to find that in these circunstances the
warni ngs could function ‘effectively’ as Mranda
requires.” Seibert, 542 U S. at 610. The Florida
Suprenme  Court considered the voluntariness of
Def endant’ s confession on direct appeal and concl uded
t hat,
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the circunstances surroundi ng Davis’s warned
confession properly “cured” the condition
t hat render ed t he unwar ned st at ement
i nadm ssible. Elstad, 470 U S. at 311. The
officers in this case carefully read Davis
his Mranda rights, explaining each section
of the waiver form clearly reading aloud
and explaining each right, and confirmng
after each right that Davis understood. The
officers asked Davis to confirm that the
officers did not threaten Davis or prom se
anything in exchange for his statenent and
thereafter obtained a signed, witten waiver
of rights. Only after this signed witten
wai ver was obtained did Davis fully explain
his involvenent in the crime. The officers
in no way attenpted to downplay the
significance of Davis’s Mranda rights.

Davis, 859 So. 2d at 472. Based on the Florida
Suprene Court’s reasoni ng under Elstad, which was the
law in effect at the time of Defendant’s direct
appeal , analysis under Seibert would render the sane
result. It is reasonable to find that the warnings
Def endant received functioned “effectively” as Mranda
requires.

Additionally, in his notion, Defendant argues that
Detective lverson's testinony was “fundanentally
untrue” and “m sl eadi ng;” however, Defendant fails to
establish this. At the evidentiary hearing, Detective
| verson testified that when interview ng soneone, he
routinely does not give Mranda warnings at the
beginning of the conversation so he can establish
rapport with the individual. (See April 20, 2006
transcript, pp. 12-15, attached). Detective |verson
further testified that he did not use a “question
first” technique in Defendant’s case to avoid giving
M randa rights. (See April 20, 2006 transcript, p. 32,
attached). The Court notes that at the evidentiary
hearing, when asked whether the question-first
procedure was a techni que, Detective |Iverson responded
that “if you want to <call it that, vyes, sir.”
Def endant’ s postconviction counsel then stated, “Ckay.

| guess to make it easier, then let’'s go ahead and
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call it a technique.” (See April 20, 2006 transcript,
p. 16, attached). However, the testinony elicited at
the evidentiary hearing fails to support Defendant’s
claim that Detective Iverson’s prior testinmony is
untrue or m sl eadi ng.

G li o and Napue Viol ations

To establish a Gglio violation, one nmust show that
“(1) sone testinony at trial was false; (2) the
prosecutor knew that the testinony was false; and (3)
the testinmony was material.” Suggs v. State, 923 So.
2d 419, 426 (Fla. 2005) (citing Craig v. State, 685
So. 2d 1224, 1226 (Fla. 1996)). Defendant has failed
to establish a Gglio violation because he has failed
to show that testinony presented at trial was false
and that the prosecutor knew the testinony was fal se.
As previously addressed, Defendant has failed to show
that Detective Ilverson gave false testinony. The
following colloquy took place between Defendant’s
postconvi cti on counsel and Assistant State Attorney,
Pam Bondi, at Defendant’s evidentiary hearing:

Q Now, have you ever had an occasion - - you nay not
remenber, but have you ever had an occasion where it
appears from the notion that there nmay have been a
violation of Mranda but sonmehow the notion went
forward and you had to explain this to the officer?
A. | don’t understand what you re saying. |If | felt
there was a violation of Mranda, | wouldn't go
forward on a notion, if that's what you re inplying.
Q Right.

A. | would never ever, ever put on testinony from any
police officer nor any deputy who | felt wasn't
honest .

Q Well, no. |’ m not saying honest. Let’s just say

that, you know, doesn’'t have to be dishonest, but if a
deputy or police officer violated Mranda and that’s
what shook out either in the depositions and police
reports, | mean, would you just drop the case or would
you go forward and explain to the officer, | think,
you know, this is the kind of close one or there may
have been a violation. Let’'s see what shakes out?

A. |1 don't recall ever having to do that, at |east on
a serious case that | was involved in. Mor e when
you're in msdeneanor | think dealing wth younger
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police officers and younger deputies you have sone
i ssues, especially search and seizure issues, and then
you know, you either drop the case or you explain to
t he Court what your issues are. But, again, you would
never call a witness unless you didn't think it
affected the outconme of your case. You know - - you
woul d al ways put them on and have themtell the truth.
Q Right. And I’m not saying that you put anyone on
to not tell the truth. Have you ever had an occasion
where it |ooks |like the defense may prevail in a
notion to suppress on the Mranda or suppress
statenents that may have been coerced?

A. Oh, probably. Sur e. Pr obabl y. Probably. And
just the reason | said that before was because your
notion clearly says that we know ngly put on perjured
testimony. And that’'s absolutely not the case.

Q Okay. Just - - | understand what’s in the notion.
It’s different from ny question and | just want to
make sure that’s clear. \When you re discussing these
notions with | aw enforcenent officers, do you have an

occasion to - - to tell themthis is what the state of
the law or this is what the law is, this is what
they’'re claimng, | think this would be your strongest

point in testinony and these are irrelevant? Do you
ever have discussions |ike that?

A. | would never tell an officer what to say. No.

Q kay. Generally then, how do you prepare or how
woul d you prepare an officer for his testinony?

A. Again, | would show themthe notion and di scuss the
gquestions that | felt were relevant and planned on
asking them (See April 20, 2006 transcript, pp. 129-
131, attached).

Def endant has failed to prove that the State know ngly

presented false testinony at trial. As such
Def endant is not entitled to relief as to Claimll.

(V7/1131- 35).

A review of the record again confirms the propriety of this
ruling. Testinmony presented at the pretrial suppression hearing
i ndi cated that Det. |verson and Lt. Marsicano interviewed Davis

at the Pecos County Jail on July 3, 1999, at about 5:15 a.m
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Tanpa tinme (DA. V15/1451-52, 1458). Davi s, Jon Whispel, and
Val essa Robi nson had been arrested the previous day and Davis
had been sleeping in his cell when Iverson and Marsicano arrived
(DA. V15/1480, 1510). The officers had spoken with Val essa and
Wi spel prior to speaking with Davis, and felt that the case was
a homcide at that point although it was still being
investigated as a m ssing persons report (DA. V15/1451, 1456).

| verson testified at the suppression hearing that he did not
i mmedi ately read Davis his constitutional rights, as Iverson
wanted to establish a rapport with Davis initially and did not
intend to use any prelimnary conversation against Davis (DA
V15/ 1457-59, 1464). According to lverson, this was his standard
practice when possible, as his style was to get sonmeone
confortable and at ease before breaching a difficult subject
(DA. V15/1457-58, 1465). This pre-interview |l asted about eight
to ten mnutes; Davis was asked questions and admtted his
i nvol vement in Robinson’s nurder at that tinme, but the State
made no attenpt to admt these statements at the trial (DA
V15/ 1459, 1466, 1529).

Thereafter, Iverson and Marsicano advised Davis of his
rights, and Davis voluntarily signed a witten consent to
interview form (DA V15/1466-69, 1481, 1507). | ver son
descri bed, at the suppression hearing, how he explained the

rights individually to Davis, and that Davis understood and
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acknow edged his rights (DA. V15/1469-72). Davi s never asked
for an attorney or requested that the interview be stopped at
any time (DA. V15/1475, 1507-08, 1522). Both Iverson and
Marsi cano testified that Davis was coherent and alert, and that
he did not seemto be injured or under the influence of drugs;
he never appeared to have any probl ens understandi ng what was
happeni ng (DA. V15/1460-64, 1507-08).

After waiving his rights, Davis agreed to provide a map to
help the officers |ocate Robinson’s body (DA. V15/1476). He
drew the map and agreed to allow the officers to tape record his
statenent (DA. V15/1476, 1489-1500). He then repeated his
i nvol vement in plotting and carrying out Ms. Robinson’s death
(DA. V15/1489-1500).

The veracity of this testimony was confirned at the
postconviction evidentiary hearing. Sgt. lverson testified and
affirmed that he was not enploying a “question-first” technique
in order to avoid Mranda when interview ng the suspects in this
case (V16/T235-36). Rat her, the officers were establishing a
rapport with Davis, which does not automatically taint |ater

statenents given post-Mranda (V16/T215-16, T244). See Wence

v. State, 737 So. 2d 630 (Fla. 4th DCA 1999). That testinmony
was unrebutted and uni npeached, and provi ded sufficient evidence
for the court below to reject Davis's claimthat Iverson |lied on

this point. Even if that unequivocal testinony were discounted,
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there is no basis to suggest that the prosecutor could have
known of any such training or intentionally elicited perjury.
The prosecutor was not even the one questioning |Iverson at the
suppression hearing. Finally, even if the detectives had been
trained to use an inproper technique, it would not have changed
the result of the suppression hearing or affected the jury
verdi ct. As Sei bert had not been decided at that tinme, such
testimny would not have nmandated suppression of Davis's
conf essi on.

Davi s argues that testinony acknow edgi ng an intentional
“gquestion first” strategy for purposes of avoiding Mranda woul d

show this case is nore like Ramrez v. State, 739 So. 2d 568

(Fla. 1999), but Ramirez was distinguished follow ng the
suppression hearing because 1) Ranmirez was a juvenile,
interrogated at a juvenile facility; and 2) Ramrez did not
execute a witten waiver of his Mranda rights (DA. V15/1540).
The simlarity that Ramrez had incrimnated hinmself to sone
degree prior to being advised of his Mranda rights was
recogni zed at the tine of the suppression hearing and therefore
the result of the suppression hearing would be the sane.

In order to establish a G glio violation, Davis nust show
1) false testinmony was presented at trial; 2) the prosecutor
knew the testinmony was false; and 3) the false testinony

affected the jury’'s verdict. See Suggs v. State, 923 So. 2d 419
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(Fla. 2005). The court below correctly identified these
el ements, and determ ned that Davis did not prove any one of
these elenents, let alone all three. The testinony which he
alleges to be false was offered in response to defense
guestioning at a pretrial suppression hearing. Due process
affords less protection at that stage, and Davis has not
provi ded any authority applying Gglio to a pretrial hearing.

United States v. Raddatz, 447 U. S. 667, 679 (1980); Parker v.

State, 904 So. 2d 370, 382 (Fla. 2005). More inportantly, the
suppressi on hearing testinmony in this case was not false, and
t he prosecution had no reason to suspect that it was.

As the court below ruled, a review of Seibert establishes
that this Court correctly resolved this issue in Davis's direct
appeal. In Seibert, a divided Court determned that an
intentional police strategy of questioning a wtness until
incrimnating statenments are mnade, and then adm nistering
M randa war ni ngs, may render any subsequent statenents
i nvoluntary and i nadni ssible. The key inquiry, as described by
four of the justices in the mgjority, is whether a reasonable
person would understand the warnings as conveying that the
suspect retained a choice about speaking with | aw enforcenent.
See 542 U.S. at 615-17. Justice Kennedy, providing the fifth
vote for the mjority, advocated a different approach that

focuses on the subjective intent of the police and whether the
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“two-stage interrogation” was intentionally used to undern ne
the efficacy of the Mranda warnings. See 542 U.S. at 618-22.
This Court’s prior analysis of this claim was perfectly
consistent with Seibert, by focusing on the effectiveness of the
war ni ngs given to Davis in |ight of the fact that he had al ready
incrimnated hinself by the tine the warnings were given.
Because the suppression of Davis's confession would not be
conpell ed by Seibert, no postconviction relief is warranted.

See generally, United States v. Terry, 400 F.3d 575 (8th Cir.

2005) (applying Seibert); State v. Hol nmes, 278 Kan. 603, 608-609

(Kan. 2004) (sane).

Davis did not offer any evidence or testinony to support his
claim of false testinony, he relies entirely on Seibert to
suggest that the detectives in this case were lying. However, a
reading of the Seibert decision fails to reveal any basis to
brand Iverson’s testinony as false. Sinply because the officer
in Seibert, a nmenber of the Rolla, Mssouri police force, was
trained to secure incrimnating statenents before giving a
suspect his Mranda warni ngs does not nean that Iverson |lied at
t he suppression hearing. |In fact, Seibert recognized that not
all law enforcenment agencies train their officers to conduct
i nterrogations using a “question-first” technique. See 542 U. S
at 610, n. 2 (contrasting interrogation techniques from various

| aw enforcenent manual s and noting that “[m ost police manuals
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do not advocate the question-first tactic”). Seibert does not
suggest any Gglio violation in Davis's case, and given the |ack
of specific testinony or evidence to establish that the
prosecutor knowingly presented false testinmony from Det.

| verson, no relief can be granted on this claim
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| SSUE |11

WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVI S'S CLAIM OF | NEFFECTI VE ASSI STANCE OF
COUNSEL PREM SED ON THE FAI LURE TO PRESENT
EXPERT TESTI MONY ON THE DEFENSE OF VOLUNTARY
| NTOXI CATI ON.

Davis also clains that his attorneys were constitutionally
ineffective for failing to present expert testinony in support
of a voluntary intoxication defense. This claim was denied
followng an evidentiary hearing; the trial court’s factual
findings are reviewed with deference and the | egal conclusions
are consi dered de novo. Stephens, 748 So. 2d at 1033.

The court bel ow quot ed extensively fromtestinony presented
on this issue (V7/135-39), and thereafter denied this claimas

foll ows:

At the evidentiary hearing, Dr. Smth repeatedly
testified that Defendant’s LSD ingestion would not
negate his ability to plan or act purposefully. (See
February 8, 2006 transcript, pp. 12, 23-24, attached).

Dr. Smith testified that Defendant’s actions would be
based on “distorted perceptions.” (See February 8,
2006 transcript, pp. 22, 38, attached). However, Dr.
Smith could not testify as to what the distortions
woul d be or give any specific information about the
di stortions. (See February 8, 2006 transcript, p. 43,
attached).

Trial counsel’s performance in presenting the
voluntary intoxication defense was not deficient.
Trial counsel’s testinony at the evidentiary hearing
establi shes that given the problems wth the
plausibility of the defense, counsel presented the
def ense as best he coul d. Trial counsel questioned
the State’s witnesses about Defendant’s LSD use on the
ni ght of the nmurder. Additionally, he argued voluntary
i ntoxication during closing argunent and even received
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a voluntary intoxication jury instruction. Because
Def endant relayed the details of the crinme to trial
counsel in great detail, trial counsel thought it
woul d be “false” or “untrue” for himto submt to an
expert that Defendant could not relate what had
happened. Additionally, trial counsel testified that
if he had retained an expert, he was concerned that
the State would |earn damaging information about
Def endant when the State deposed the expert. Tri al
counsel mde a tactical decision to present the
defense of voluntary intoxication to the jury;
however, trial counsel was not deficient by not hiring
an expert to establish the defense. The record
supports the conclusion that trial counsel mde a
strategic decision not to call an expert to testify
about the voluntary intoxication defense and that the
deci sion was reasonable wunder the circunstances.
Furthernmore, Dr. Smth's testinony that Defendant’s
LSD use woul d not affect Defendant’s ability to plan
and act purposefully would have negated the voluntary
i ntoxication defense that trial counsel was able to
present to the jury. Thus, it cannot be said that
trial counsel’s performnce was deficient.

Additionally, the Court finds that even if trial
counsel’s performance was deficient, Defendant has
failed to show that he was prejudiced. The voluntary
i ntoxication defense was presented to the jury, yet
there was evidence that invalidated the defense.
Def endant confessed to the crine and recalled details.

At Defendant’s trial, the State presented the
testi nony of codefendant, Jon Wi spel, who was present
during Vicki Robinson’s nurder. (See Novenber 3, 1999
transcri pt, V. 7, pp. 834-941, attached).
Addi tionally, Leanna Hayes, an inmate who was
transported back to Florida with Defendant after his
arrest, testified at Defendant’s trial that while they
were being transported, he told her he had “cut her
up’ neaning the lady he killed.” (See Novenber 4,
1999 transcript, V. 9, p. 1160, attached). Therefore,
Def endant has not shown that he was prejudiced.

The Court finds Defendant has failed to show how
counsel performed deficiently or how counsel’s
all egedly deficient performance affected the outcone
of the proceedings. As such, Defendant 1is not
entitled to relief as to ClaimlIll.
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(V7/1140- 41) .

Once again, a review of the record denpnstrates the
propriety of this ruling. At the evidentiary hearing, trial
counsel Chuck Traina testified that the primary defense was that
Val esssa Robinson was the one responsible for her nother’s
murder, and Davis’s only involvenent was in hel ping Val essa
“after the fact” (V15/T85-86). However, Traina was able to
suggest that Davis's drug use also affected his ability to
premeditate the nurder (V15/T85). To that end, he elicited
testimony from Jon Wi spel regarding the consunption of LSD by
all of the defendants on the night of the nurder, and had
Whi spel detail the effect on him personally (V15/T85, 111). He
al so secured the gving of a jury instruction for voluntary
i ntoxication (V15/T110-11). As Traina realized, he did not have
facts avail able to support the defense (V15/T99, 101-05). Davis
was able to recall and describe the actions taken that night in
furtherance of the pan to kill in great detail, nmaking the
defense difficult (V15/T101-05). Traina is an experienced
capital defender, and testified that he was aware of the
def ense, but does not consider it very persuasive (V15/T86, 98-
99). Another concern was, if he used an expert, the State would
be able to take their deposition, which could backfire on the
def ense (V15/T102, 134-35).

The trial transcript corroborates Traina' s testinony. The
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def ense asserted primarily that Davis’s involvenment was n nina
and did not justify a first degree nmurder conviction. A |lack of
prenmedi tation was urged consistently in both opening and cl osing
statenents, relying on the evidence of substance abuse as well
as other factors (DA. V11/804-08; V13/1204-12). Traina cross
exam ned Jon Whi spel extensively regarding the use of LSD on the
ni ght of the nurder, exploring the distorted perceptions Wi spel
experienced, and secured the appropriate jury instruction (DA
V11/892-95, 899, 902-09, 920, 925; V13/1254-55).

Al t hough Davis now faults counsel for failing to present
expert testinmony to further the voluntary intoxication defense,
he has failed to denonstrate that any such testinony was
necessary or available. At the evidentiary hearing, Dr. Smth
was the only expert to directly address Davis's ability to
prenmeditate. The frivolity of a voluntary intoxication defense
is denonstrated in Dr. Smth' s testinony. Smith repeatedly
acknow edged that Davis's LSD use would not negate his ability
to plan or act purposefully (V14/T12, 23-24). Smth felt that
the particular planning in this case did not anount to
prenmedi tati on because there was no “rational” plan, only one was
based on perceptions distorted by drug use (V14/T23-24).
However, he was not able to identify any particular distortion
or m sperception that played a factor in the comm ssion of this

crime, despite acknow edging that LSD users would be able to
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recall and identify such elenments of a particular “trip”
(V14/ T13, 43).

Of course, Florida's definition of preneditation does not
i nclude an elenment of rationality. The genesis behind the plan
is a factor of notive, not preneditation. The fact that Dr.
Smith believed the plan to murder Ms. Robinson was not well
t hought out or executed would not preclude a finding of
prenmeditation, which is fully supported by the evidence. Any
characterization of this murder as inpulsive or spontaneous is
not well taken. Prenedi tation can be formed in a noment, and
need only exist for such tine as will allow the accused to be
consci ous of the nature of the act he is about to commt and the

probable result of that act. Spencer v. State, 645 So. 2d 377,

380-381 (Fla. 1994); Asay v. State, 580 So. 2d 610, 612 (Fla.

1991). However, the preneditation in this case was not brief or
fleeting, but was extensive and resol ute.

Testinony at trial revealed that, once the plan to kill was
di scussed at Denny’s Restaurant, Davis and his acconplices went
to great lengths to see that the goal was acconplished. The
initial design called for injecting the victimwth heroin, in
order to suggest an accidental overdose (DA. V11/841). A nunber
of steps were taken, including returning to the Robinson hone,
sneaking the famly van out of the garage, then driving to a

friend s house in order to purchase heroin and a syringe (DA
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V11/841-43). This plan was thwarted when they could not get the
heroin, and a new plan, using the needle to inject bleach, was
adopted (DA. V11/843-46). Back at the Robinson house, Davis,
Val essa, and Wi spel stayed in Valessa's room gathering and
preparing their weapons (DA. V11/845-46). After filling the
needle with bleach, Davis and Valessa took the needle and a
pocket knife, but returned to the room when Ms. Robinson woke
unexpectedly and surprised them (DA. V11/847). She foll owed
them back to Valessa’'s roomand instructed her daughter to get a
sl eeping bag and go to another room (DA. V11/847-48). Davi s
followed Ms. Robinson out, then grabbed her in a choke-hold and
wrestled her to the ground (DA. V11/848-49). Davis called for
the others to bring himthe needle, then for Valessa to hold her
not her down so he could find the needle (DA V11/849-50). Davis
tried to inject the needle into Ms. Robinson’s neck, enptying
out the bleach -- but after a few mnutes told the others that
it wasn't working (DA V11/851-52). VWi spel took the
pocketknife to them and returned to Valessa's room (DA
V11/ 852). Davis had blood on his hands and was holding the
kni fe when he and Val essa returned to her room (DA. V11/852-53).

Davis cl eaned up and they all sat around snoking a cigarette,
but the ordeal was not over (DA. V11/853). When he heard Ms.
Robi nson noani ng, Davis remarked, “the bitch won't die,” and

| eft again with the knife (DA. V11/853). He told \Whispel that
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he had stabbed Ms. Robinson and also tried to break her neck
(DA. V11/853-54). As these facts show, the defendants did not
just intend to kill Ms. Robinson, they were determned to do
So.

It is well established that, at the time of Davis’'s trial,
voluntary intoxication was an affirmative defense, requiring a
def endant to present evidence of intoxication at the tinme of the
of fense sufficient to establish that the defendant was unable to

form the necessary intent. Dufour v. State, 905 So. 2d 42, 52

(Fla. 2005); Henry v. State, 862 So. 2d 679, 683 (Fla. 2003).

In this case, the jury was fully instructed on the defense of

voluntary intoxication by use of drugs,” concl udi ng,
“Therefore, if you find fromthe evidence that the defendant was
so intoxicated from the voluntary use of drugs as to be
i ncapabl e of perform ng the prenmeditated design to kill or you
have a reasonabl e doubt about it, you should find the defendant
not gquilty of nurder in the first degree” (DA. V13/1254-55).
Dr. Smth's testinmony that Davis would have been able to
formul ate a plan and act purposefully would have defeated the
voluntary intoxication defense which counsel was able to place
before the jury through Wi spel’s testinony.

Many cases recognhize that trial counsel have great

di scretion and significant | eeway in deciding whether or how to

present evidence of drug wuse or voluntary intoxication.
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Whitfield v. State, 923 So. 2d 375 (Fla. 2005); Dufour, 905 So

2d at 52; Jones v. State, 855 So. 2d 611, 616 (Fla. 2003). In

addition, a nunber of decisions uphold counsel’s strategic
deci si on agai nst adoption of a voluntary intoxication defense

which is not viable, as in this case. Pace v. State, 854 So. 2d

167, 177 (Fla. 2003) (finding counsel reasonably rejected
i ntoxi cation defense based on information avail able, including
defendant’ s confession to defense investigator show ng clear

recall of facts and deli berate behavior); Danren v. State, 838

So. 2d 512, 517 (Fla. 2003) (noting defendant’s clear nenory of
events woul d have conprom sed a voluntary intoxication defense);

Stewart v. State, 801 So. 2d 59, 65 (Fla. 2001) (noting

counsel’s determ nation that defense was not viable based on
defendant’s ability to recall facts of this crime and his
adm ssion that he planned to rob and shoot victins); Occhicone

v. State, 768 So. 2d 1037, 1048 (Fla. 2000); Johnson v. State,

593 So. 2d 206, 209 (Fla. 1992).

Davis has not <cited any cases finding trial counsel
ineffective due to the failure to pursue or adequately present a
voluntary intoxication defense. Al t hough he cites Reaves V.
State, 826 So. 2d 932 (Fla. 2002), as presenting facts “sonmewhat

simlar to the case at bar,” (Appellant’s Initial Brief, p. 50),
in Reaves, this Court nerely remanded for an evidentiary hearing

on the issue. Following the remand, this Court affirmed the
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trial court’s determ nation that no ineffectiveness had been

denonstrat ed. Reaves v. State, 942 So. 2d 874, 878-881 (Fla.

2006) . As Davis was granted an evidentiary hearing on this
claim Reaves provides no basis for further relief.

In this case, Traina testified that Davis's ability to
recall the events leading up to the nurder, including the
extensive planning and deliberate behavior, was one factor
keeping him from relying exclusively upon a voluntary
i ntoxi cati on defense (V15/T99-104). He also expressed concern
about making an expert available for the State to depose, in
light of the detailed adm ssions Davis had provided to Dr.
Gamache (V15/T102, 134-36). As the above cited cases establi sh,
his strategy was reasonable and does not support a finding of
deficient attorney performance. In addition, even if sone
deficiency is presuned, Davis cannot show prejudice since the
testinmony presented at the evidentiary hearing failed to
establish a viable voluntary intoxication defense.

In Foster v. State, 929 So. 2d 524 (Fla. 2006), this Court

upheld the denial of a claim of ineffective assistance of
counsel based on the failure to present a voluntary intoxication
defense. As in the instant case, the trial attorney in Foster
had asserted a lack of preneditation in opening and closing
statenents, elicited testinony relating to drug and al cohol use

prior to the murders, and secured a voluntary intoxication
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instruction for the jury. The postconviction court detern ned
that counsel made a tactical decision to enphasize that the
murders were not preneditated, while also trying to provide the
jury with evidence of voluntary intoxication. The instant case
is simlar and conpels the sane concl usi on.

On the facts of this case, no claim of ineffective
assi stance of counsel is available based on the way Traina
presented the voluntary intoxication defense to the jury. As
Davis has not established any deficient performance or

prejudice, his claimof ineffectiveness nust be deni ed.
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| SSUE | V

WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVIS'S CLAIM OF | NEFFECTI VE ASSI STANCE
PRESM ED ON THE FAILURE TO | NTRODUCE THE
STATEMENTS OF VALESSA ROBINSON AT DAVIS S
TRI AL.

Davi s next contends that his attorneys were constitutionally
ineffective for failing to lay a proper predicate for the
introduction of statements by co-defendant Val essa Robinson
during Davis's capital trial. This claimwas denied foll ow ng
an evidentiary hearing; the trial court’s factual findings are
reviewed with deference and the | egal conclusions are considered
de novo. Stephens, 748 So. 2d at 1033.

The court bel ow denied this claimas foll ows:

As to Claim V, Defendant argues that counsel
provided ineffective assistance of counsel when he
failed to introduce the statenments of Val essa Robi nson
in accordance with Florida Statutes Sections
90.804(2)(c) and 90.804(l)(a) [n6] in violation of the
Sixth and Fourteenth Amendnents to the United States
Constitution and the correspondi ng provisions of the
Fl orida Constitution. Def endant argues that to
establish the predicate to admt Val essa Robinson’s
statenent, counsel would have had to establish that
Val essa Robi nson was unavail able as a w tness.

[n6] Florida Statutes Section 90.804(1)(a)
provi des that unavailability nmeans that the
declarant, “[i]s exenpted by a ruling of a
court on the ground of privilege from
testifying concerning the subject matter of
t he declarant’s statenment.”

At the evidentiary hearing, M. Traina testified
t hat Val essa Robinson’s trial counsel, “Deanne [Athan]
told nme that Val essa had changed her position. She no
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| onger wished to testify on behalf of Adam |In fact,

didn’t care for him anynore, wouldn't do that. She
also said to me that she would not, wunder any
circunstances, allow her client to do that. | nmean

her client would assert her Fifth Amendment privil ege
to not speak. After all, she was being charged with
first degree nurder, also.” (See February 8, 2006
transcript, p. 46, attached). M. Traina also

testified that he “communicated with her [Valessa
Robi nson’ s] attorney who inforned nme that she would
not do that [testify]. She woul d assert her fifth
amendnment privileges and not testify if called. And
she also indicated to ne that if she did ever testify,
it certainly wouldn't be sonething that would be
consistent with our defense. It would be adverse to
Adam Davis.” (See February 8, 2006 transcript, p. 55,
attached). Additionally, M. Traina testified that he
had no corroborative information to have the statenent
admtted. (See February 8, 2006 transcript, pp. 56-
57, attached). Florida Statutes Section 90.804(2)
provi des for hearsay exceptions where the witness is
unavai | abl e. Florida Statutes Section 90.804(2)(c)
specifically provides that,

(c) Statenment against interest.--A statenent
which, at the tinme of its nmaking, was so far
contrary to the declarant’s pecuniary or
proprietary interest or tended to subject
the declarant to liability or to render
invalid a claim by the declarant against
another, so that a person in the declarant’s
position would not have made the statenent
unl ess he or she believed it to be true. A
statenent tending to expose the declarant to

crimnal liability and offered to excul pate
t he accused is i nadm ssi bl e, unl ess
corroborating ci rcunst ances show t he

trustwort hi ness of the statenent.

M. Traina mde a strategic decision not to
subpoena Val essa Robinson to testify at Defendant’s
trial and that decision was reasonable wunder the
circunstances. Additionally, trial counsel testified
that he had no corroborative information to have
Val essa Robinson’s statenent admtted into evidence,
which Florida Statutes Section 90.804(2)(c) requires.
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Thus, trial counsel’s decision did not ampount to
i neffective assi stance of counsel. As such, Defendant
is not entitled to relief as to ClaimV

(V7/1143- 44) .

Davis has failed to establish that his attorneys were
constitutionally deficient for failing to successfully introduce
statenents made by co-defendant Val essa Robinson into evidence
at his trial. Although Davis suggests that his attorneys were
deficient because they failed to establish that Valessa was
unavail able as a witness, these statenments were not excluded
under the m staken belief that Valessa was available as a
w tness. Rather, they were excluded because there were no, and
are no, corroborating ci rcumst ances whi ch show the
trustwort hi ness of her statenents. Trial counsel correctly
recogni zed that the only way Valessa s statenents could have
been admtted would be to establish, through independent
corroborating circunstances, the trustworthiness of Valessa's
statements (V15/T121, 127-28, 133). See § 90.804(2)(C), Fla.
St at . Traina testified that he was not aware of any such
corroboration, and Davi s has not identified any I n
postconviction (V15/T127-28).

At the evidentiary hearing, Traina agreed that the defense
woul d have |iked to have been able to present testinony directly
from Valessa accepting responsibility for Vicki’s nurder

(V15/T112-14). Up until the morning of trial, Davis was
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convinced that Valessa would come and testify for him
(Vv15/T116). However, Val essa was not available as a wtness
given her own circunstances, in jail and waiting for her trial

on the sane charges (V15/116-17, 119-20). Traina had di scussed
the issue with Valessa s attorney, Deanne Athan, and accepted
Athan’s representation that Valessa would not be willing to
testify (V15/T116-17). In addition, Traina knew that the
relati onship between Davis and Val essa had changed, and they
were no | onger corresponding through letters (V15/T117, 130).

At han further advised Traina that, if Valessa were called as a
trial wtness, she may not invoke the Fifth Amendnent but m ght
actually testify in a manner contrary to the defense theory,

further bolstering the State’s case against Davis (V15/T126

130). Traina s strategic decision against subpoenaing Val essa
under these circunstances was em nently reasonable (V15/T117-19,
126) .

This claimis affirmatively refuted by the trial transcript,
as well as Traina's testinony regarding his strategy in
attenpting to place this evidence before the jury. The trial
court’s finding of no deficient performance is fully supported
by the evidence. |In addition, any possible deficiency could not
result in prejudice, in light of the overwhelm ng evidence
agai nst Davis and the dubious probative value of Valessa's

statenments, which did not fully excul pate Davis. The denial of
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relief on this issue nust be uphel d.

60



| SSUE V

WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVI S'S CLAI M THAT HE WAS DENI ED DUE PROCESS
BY THE STATE'S ACTIONS | N CHANG NG THE
THEORY OF PROSECUTI ON BETWEEN DAVI S'S TRI AL
AND THAT OF CO- DEFENDANT VALESSA ROBI NSON

Davis next clainms that he is entitled to a new trial because
the State violated due process by shifting its theory of
prosecution between his trial and the later trial of Valessa
Robi nson. Davis asserts an inconsistent theories/due process
violation occurred because the State took the position in his
trial that he was the one to actually stab Vicki Robinson, but
then in Valessa’'s later trial for the same nurder, the State
admtted Valessa's statenents indicating that she had been the
one to stab her nmother. According to Davis, using inconsistent

evi dence viol ated due process under Smth v. G oose, 205 F.3d

1045 (8th Cir. 2000) and Thonpson v. Calderon, 120 F.3d 1045

(9th G r. 1997)(en banc), vacated on other grounds, 523 U S. 538
(1998). This claimfails factually and | egally.

This claimwas denied follow ng an evidentiary hearing; the
trial court’s factual findings are reviewed with deference and
t he | egal conclusions are considered de novo. Stephens, 748 So

2d at 1033. The court bel ow denied this claimas foll ows:

As to ClaimVl, Defendant argues that his rights
to due process were violated when the State alternated
bet ween theories of prosecution when trying his case
and the case of his codefendant rendering his tria
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fundamental ly wunfair. Def endant asserts that in
Val essa Robinson’s trial, the State presented the
theory that she planned her nother’s nurder and that
she stabbed her nother.

However, a review of the State’'s opening and
closing statenment in Val essa Robinson’s trial, as well
as the direct exam nation of Jon Whispel in Val essa
Robi nson’s trial, reveals that the State never argued
t hat Val essa Robi nson stabbed her nother. Rat her,
during Val essa Robinson’s trial, the State maintained
t hat Adam Davis had actually stabbed Vicki Robinson
(See Val essa Robinson transcripts, pp. 735-750; 874-
1030; 1804-1808, attached). Therefore, the State did
not alternate between inconsistent theories of
prosecuti on. As such, Defendant is not entitled to
relief as to ClaimVl.

(V7/ 1144- 45) .

A review of the record denpbnstrates the propriety of the
court’s factual finding that there was no shift of prosecutoria
t heory between the Davis and Robinson trials. |In fact, all of
the evidence presented refuted this claim factually. At the
evidentiary hearing, Assistant State Attorney Pam Bond
testified that, in preparing the prosecutions against Davis,
Val essa, and Whispel, the State was careful to avoid taking
i nconsi stent positions (V16/T349-51). Al though each defendant’s
confession was admtted in their own trial, Jon Whispel’'s
testimony was consistent and identified Davis as the actual
st abber (Vv8/1369-V9/1481, V11/1902-V13/2307).

The Val essa Robinson trial transcript reflects that the
State prosecuted Valessa as a principal, and continued to

mai ntain that Davis had been the one to stab Vicki Robinson
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(Vv11/1867-82, V13/2308-2313, 2380-2412). Al though it is true
that the State admi tted Robinson’s confession at her trial, the
State’s theory of the crinme was outlined in opening and cl osing
statenents and by Wispel’s testinony which, as noted above, was
entirely consistent in both trials.

The fact that the State adm tted Robinson’ s confession at
Robi nson’s trial, in which she took responsibility for stabbing
her nother, does not establish her statements as the State’s
t heory of prosecution, or suggest that any due process violation
occurred. However, even if the State had endorsed a different
t heory of events as alleged, no due process violation could be
found.

The United States Suprene Court “has never hinted, much | ess
held, that the Due Process Clause prevents a State from
prosecuting defendants based on inconsistent t heories.”

Bradshaw v. Stunpf, 545 U. S. 175, 190 (2005) (J. Thomas,

concurring). Def endant Stunpf had pled guilty to aggravated
mur der and one of three capital murder specifications, charges
arising froman arnmed robbery in which two people were shot, and
one of the victinms died. At a penalty hearing, Stunpf asserted
in mtigation that his acconplice, a man naned Wesl ey, had fired
the shot that killed the victim that died, and that Stunpf’'s
role in the crinme was mnor. The State had countered that

Stunpf had fired the fatal shot and was the principal offender
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in the murder. The State also urged, alternatively, that the
death penalty was appropriate because the facts denonstrated
that Stunpf acted with the intent to cause death, even if he did
not fire the fatal shot. The sentencers concluded Stunpf was
the principal offender and inposed a death sentence. At
Wesley's later trial, the State presented evidence that Wesl ey
had admtted firing the fatal shot. Wesley countered that the
State had taken a contrary position with Stunpf, and received a
life sentence. Stumpf then sought relief, asserting that the
State’s endorsenent of Wesley’'s confession cast doubt on his
conviction and sentence. The Sixth Circuit agreed, finding
Stunpf’s conviction could not stand because the State had
secured convictions for Stunpf and Wesley for the sanme crine,
usi ng i nconsistent theories. However, the United States Suprene
Court reversed as to this holding, finding that the identity of
the triggerman was immterial to the conviction and therefore
t he prosecutorial inconsistency on that point did not require
voi ding Stumpf’s plea. 545 U. S. at 187-88.

In United States v. Dickerson, 248 F.3d 1036, 1043-44 (11lth

Cir. 2001), the Eleventh Circuit considered a due process claim
prem sed on inconsistent prosecutorial theories. The court
determ ned that due process was only inplicated by inconsistent
theories when the State was required to change theories in order

to pursue the |ater prosecution. For exanple, in cases such as
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Thonpson, the inconsistency in the subsequent prosecution was
essential because the government could not have prosecuted the
second defendant at all under the prosecutorial theory espoused
at the first defendant’s trial. Because Di ckerson could have
been prosecuted as a conspirator under the theory even as
asserted in his codefendant’s earlier trial, the change of
argument was not undertaken in order to allow the |ater
prosecution and therefore due process was not inplicated.
Di ckerson, 248 F.3d at 1044. Simlarly, in the instant case,
bot h Davis and Val essa could be prosecuted under the principal
t heory regardless of which defendant actually stabbed Vicki
Robi nson, and therefore due process is not offended by any
all eged shift of prosecutorial theory relating to which

def endant actually stabbed Vicki. See al so Loi Van Nguyen v.

Li ndsey, 232 F.3d 1236, 1237 (9th Cir. 2000) (State’s change of
position as to who fired the initial shot did not violate due
process, where theory of prosecution was voluntary nutual
conbat , rendering issue of who shot first irrel evant;
prosecutor’s argunents were consistent wth the evidence
presented in both trials, and there was no show ng that
prosecutor had falsified information or acted in bad faith).

As this claimfails both factually and legally, this Court

must affirmthe denial of relief.
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| SSUE VI

WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVI S'S CLAIM OF | NEFFECTI VE ASSI STANCE OF
COUNSEL PREMSED ON THE FAILURE TO
| NVESTI GATE AND PRESENT M Tl GATI NG EVI DENCE
I N THE PENALTY PHASE.

Davis also contends that he was denied the effective
assi stance of counsel in the penalty phase of his capital trial
Specifically, Davis asserts that his trial attorney, Rick
Terrana, failed to investigate and present mtigating evidence.
This claim was denied follow ng an evidentiary hearing; the
trial court’s factual findings are reviewed with deference and
t he | egal conclusions are considered de novo. Stephens, 748 So
2d at 1033.
The court bel ow quoted extensively fromthe postconviction
testinmony presented on this issue, and thereafter denied this

claimas foll ows:

As to ClaimVIIl, Defendant argues that his counse
provided ineffective assistance of counsel when he
failed to ensure that his client received a proper
mental health exam nation in violation of the Sixth
and Fourteenth Anendnments to the United States
Constitution and the correspondi ng provisions of the

Fl orida Constitution. Furt her, counsel provi ded
i neffective assistance of counsel when he failed to
conduct a proper i nvestigation into potential

mtigation and failed to present the mtigation in a
proper way in violation of the Sixth and Fourteenth
Amendnments to the United States Constitution and the
correspondi ng provi sions of the Florida Constitution.

Def endant argues that penalty phase counsel, Rick
Terrana, failed to investigate inportant mtigation,
failed to prepare witnesses, and failed to adequately
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present inportant mitigation testinony. Additionally,
Def endant argues that Dr . M chael Gamache, a
psychol ogi st, should have been used during the penalty
phase to establish statutory and non-statutory
mtigation. Defendant al so states that he has secured
w tnesses who could testify regarding many rel evant
facts that could have been brought out during the
penalty phase.

At the evidentiary hearing, penalty phase counsel,
M. Terrana, testified that his “general theme is not
to let the jury know everything that ever happened to
Adam Davis;” rather, his “approach in nost cases and

as it was in his case is nmore of, why kill hin? Wy
do you kill this young man? Does it do you any good?
Does it make us any better as a society to kill hinf
Okay. We have one person dead. Now you’ re gonna
Kill anot her person.” (See February 9, 2006

transcript, p. 38, attached).

Additionally, M. Terrana testified that this
techni que usually works for him and Defendant’s case
was “the first one that | had | ost by the slinmmest of
margins [a vote of seven to five for death].” (See
February 9, 2006 transcript, p. 38, attached). \When
specifically questioned about mtigating evidence, M.
Terrana stated that, “[j]Just because | have a 1,000
pages of mtigating evidence doesn’t nean that nyself
or any other |awer should necessarily present a 1,000
pages of mtigating evidence to a jury.” (See
February 9, 2006 transcript, pp. 40-41, attached).

At the evidentiary hearing, M. Terrana testified
that he retained Dr. Gamache, a psychol ogist, for the
penalty phase of Defendant’s case. (See February 9,
2006 transcript, p. 11, attached). Wen asked whet her
he di scussed with Dr. Gamache what his testinony would
be, M. Terrana stated that,

A. 1'"m hesitating before | answer; and I'Il tell you
why, M. Cannon. Because | read your notion; and in
your notion, | read where you all ege on behalf of the
defendant that | was ineffective because | never
specifically went over the questions to be asked to
Dr .

Gomache [n7] prior to his testifying. And now you're
asking me essentially the same thing. And | guess |
don’t know what your experience is, if any, in
handl i ng death penalty cases on a trial Ievel; but

67



there are a |lot of things that are based on common-
sense strategy, strategizing and based on experience
and on gut reaction. And one of those is the use of
experts and how you comruni cate with experts.

[n7] The Court notes that Dr. Gamache’s nane
is spelled incorrectly throughout t he
evidentiary hearing transcripts.

| used Dr. Gomache, I'’mgoing to stick ny neck out
and say on al nost every death penalty case, penalty
phase, death penalty case that 1’ve handl ed. Dr .
Gomache has had, I don’t know, hundreds  of
opportunities to testify in this courthouse. He has
vast experience. And | have enough experience and
wherewithal to know that if | start discussing things
in particular with Dr. Gomache, if | start |aying out
questions for him to study, if | start having
consultations with himand the client how we' re goi ng
to ask questions, how he’'s going to answer them then
t hat exposes himto disclosure of those comuni cations
when, in fact, he' s deposed as he alnobst always is
prior to testifying in the penalty phase.

So there are certain things from a conmon sense
strategy standpoint that are best |eft wunsaid. I
don’'t need to sit down and tell Dr. Gomache, here’'s
what |1’m going to ask you. Dr. Gomache has enough
experience, and he’'s qualified to the point where he
knows what |I'm going to ask him We’ ve done it
bef ore. You know, we’'ve played this ganme before
And, again, for nme to sit down with him and |ay out
all these things, you know, causes us to have to
di scl ose those or at |east the potential’s there to
have to disclose those at sonme later time. And that
hurts nobody but the young man sitting over there.

So did | go over specific questions | was going to
ask Dr. Gonmache in this case? No. Was there any
doubt in my mnd or Dr. Gomache's mnd that he knew
where we were going with this thing? No.

Q Vas there at any tinme any discussion between you
and Dr. Gomache regardi ng what thoughts he had about
t he case?

A. Sure. Many discussions in that regard. Many
di scussions regarding the thene of this case where |
asked him what do we have here? You know, tell ne
what you can offer. You know, do we have this? Do we
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have that? Can we rebut this, can we rebut that?
What aggravators do you think, you know, we have a
chance - - | nean, those are common conversations wth
penal ty- phase experts that you have.

(See February 9, 2006 transcript, pp. 14-16,
attached).

VWhen asked whether Dr. Gamache was ready to
testify and give a deposition prior to the start of
trial, M. Terrana testified that,

A. Absolutely. Absolutely. |If you read Dr. Gonache’s

depo, it’s an 80-plus-page depo where it’'s very
obvious from the get-go that he is extrenely
obsti nat e. He’ s extrenely non-cooperative, and he’s

doi ng everything he can throughout the depo not to
di sclose all of those things which he knows could hurt
the defendant but which wunfortunately he had to
di scl ose because of the adverse ruling we received
from Judge Hol | oway. That’'s a perfect exanmple of his
preparedness, and that’s a perfect exanple of why we
don't go over things specifically in terns of
guestions |I’m going ask [sic] him and that type of
stuff.

(See February 9, 2006 transcript, p. 17, attached).

When asked whet her he recall ed the procedures he
used to obtain records and |ocate w tnesses, M.
Terrana testified that,

A. I can tell you what | do as a matter of course. |
have a | engthy questionnaire, | guess you could cal

it. | have one that | use for experts, and | have one
that | use for investigators. And it’s basically an

outline directing themwhat to do, what to find, what
to look for in the nost general of terns. And then
that’s defined down to specific nanmes, persons,
docunents, as we di scover what they are.

Q Okay.

A. So | would have given her one of those things. |
woul d have given Dr. Gomache, |’m sure, one of those
t hi ngs.

Q You, in fact, did receive a |ot of records?

A. Yeah. I was | ooking through sone notes that you

gave nme from Dr. Gomache. Al kinds of records we had
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here. | mean, there's, you know, |ooks like close to
maybe 100 docunments, school records and disciplinary
records and all kind of records.

(See February 9, 2006 transcript, p.12, attached).

At the evidentiary hearing, Dr. Gamache testified

that he met with Defendant on three occasions during
which tine he adnmi nistered the Personality Assessnent
| nventory, which is a psychol ogical test, conducted a
ment al status exam nation, and perfornmed a diagnostic
clinical interview. (See April 20, 2006 transcript,
pp. 69-70, attached). Dr. Ganmche also testified that
M. Terrana wanted to relay to the jury that Defendant
was not a “beast.” (See April 20, 2006 transcript,
pp. 99, 101, attached). The follow ng coll oquy took
pl ace at the evidentiary hearing:
Q Didyou at the tine of this trial have the kind of
relationship with M. Traina [n8] where you would feel
confortable discussing with him your opinions about
your findings and he mght share with you |egal
strategy or sonme of his concerns about the case?

[n8] Although the transcript states, “M.
Traina,” it is clear fromthe context of the
testinmony that Dr. Gamache is referring to
Rick Terrana instead of Charles Trai na.

A. Well, 1 could not say with any certainty how nuch
he m ght share with ne his |egal strategies. Every
attorney is different. They each have different
styles and that |’ve certainly done cases with Rick
[ Terrana] before and was familiar with his style. And
|’ m sure that we probably did talk in this case a
little bit about what his approach was going to be.
Now that | think - - now that |’'m responding to the
guestion, I'mrecalling that I know we did have sone
conversation at sonme point about what his approach was
going to be and how he intended to use ne.

Q Wuld you have felt confortable if you felt |ike
you didn’t have enough information to make - - to nake
your opinions or you needed nore information, would
you have felt confortable asking the defense attorney
for that sort of information? O would you have just
taken on your own to try and go gather information on
your own?
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A. 1'd never hesitate in asking an attorney for
additional information if | feel like | need it. I
don’t necessarily always get that, but | never
hesitate in asking for it or telling themwhy | think
that | need it.

Q Do you renenmber if that was an issue in this case
at all?

A. Not that | recall, no.

Q You said that you did recall speaking about
possi ble strategy and concerns wth presenting a
mental health mtigation defense. Can you relate to
the Court what you

recall about that? What particular concerns may have
been expressed to you from M. Traina [n9] about
focusing on nental heath in this case?

[n9] Although the transcript states, “M.
Traina,” it is clear fromthe context of the
testinmony that Dr. Gamache is referring to
Ri ck Terrana instead of Charles Trai na.

A. To the best of ny recollection there were at | east
a couple of conversations that related to that issue.
One of them occurred at some point after | had done
t he psychol ogi cal testing. Because at some point as
M. Terrana and | talked about this and we talked
about, vyou know, for exanple, specific statutory
mtigators related to nental illnesses, | shared with
him the fact that we had a case in M. Davis’
circunstance where he had never before been di agnosed
or treated specifically for ment al i1l nesses.
Certainly not as an adult. So there was no
documentation really that we could rely on where he
had been previously diagnosed and treated for a nental
heal th probl em
And that secondly, we had this real dilemma with
the objective neasures they’'d tried to wuse to
suppl ement what he told nme clinically where it cane
back as invalid. And that if we went down the path
of , you know, nental health as mtigation, | was going
to have to be honest and truthful about the results of
this testing.

So that was - - at sonme point there was a
conversation that | recall that related to that. And
at anot her point, | believe nmuch closer to the actual
penalty phase and actual testinony, | remenber - - |
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suppose what you would refer to as sone sharing of
strategy and that M. Terrana told nme that what he

wanted - - the way that he wanted to use ne was to
sinply get out sone things, get on the record sone
things about - - that | had |earned about Adanis
background and history. And in particular, to focus in
on the idea - - on whether or not | had an opinion
t hat Adam coul d adjust successfully in - - to life in

prison and whet her or not he would represent a danger
in terms of violent or even hom cidal behavior if he
was a |life prison inmate. And | was instructed by him

to prepare for - - | was asked by him did |I have an
opi nion about that? And | told himthat |I did. | was
able to fornulate an opinion based on the
psychol ogical data that | had that it was generally

favorable toward that issue and he told me to be
prepared to respond to that.

(See April 20, 2006 transcript, pp. 74-77, attached).

During the penalty phase of Defendant’s trial, Dr.
Gamache testified about vari ous phases of Defendant’s
life. (See Novenber 5, 1999 transcript, V. 10, pp
1325-30, attached). Dr. Gamache testified that
Def endant’s nother abused drugs and left him with
fam ly nenbers when he was a small child, his father
and step-nother raised him and that he was descri bed
by others as caring and conpassi onate. (See Novenber
5, 1999 transcript, V. 10, pp. 1325- 26, 1330,
attached). Additionally, Dr. Gamache testified about
Def endant’s devastating loss of his father when
Def endant was thirteen years ol d. (See Novenber 5,
1999 transcript, V. 10, P. 1328, attached).

Dr. Smth did not disagree with Dr. Gamache’'s
testimony, and he testified that Dr. Gamache’s
testimony regarding LSD was accurate. (See February
8, 2006 transcript, p. 27, attached). Al t hough Dr.
Stevenson did not agree with all of Dr. Gamache’s
conclusions and she felt they were inadequate, she
only based her opinion on a review of his deposition
and trial testimony. She did not review Dr. Ganache’s
actions or the results from his psychol ogical
assessnment. (See April 21, 2006 transcript, pp. 73-
74, 127-131, attached).

Several of Defendant’s relatives including Carolyn
Clark, Carol Elliot, and Tamara Elliot also testified
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on behal f of Defendant during the penalty phase of his

trial. Additionally, Patricia Duffy and Richard
Barren testified on behalf of Defendant. (See
Novenmber 5, 1999 transcript, V. 10, pp. 13 16-1366,
attached). M. Terrana could not renenber speaking to
specific witnesses and his files in this case were
| ost through no fault of his own. (See February 8,

2006 transcript pp. 11-12, attached). However, during
the penalty phase, M. Terrana elicited positive
testi nony about Defendant through the above-nentioned

W t nesses.

The testinony elicited during the evidentiary
hearing fails to support that M. Terrana was
ineffective for failing to investigate mtigation and
prepare w tnesses. Dr. Gamache testified that he

spoke with M. Terrana on several occasions and that
had he needed additional information from M. Terrana,
he woul d have requested it. Although M. Terrana did
not di scuss specific questions with Dr. Gamache, M.
Terrana’s decision was a strategic one. D. Ganmache’s
testinony fails to support the argunent that he should
have been wused to establish statutory and non-
statutory mtigators. Additionally, M. Terrana was
not ineffective for failing to prepare Dr. Ganache or
using him to establish statutory and non-statutory
mtigators. M. Terrana called five additiona
witnesses to testify on Defendant’s behal f. Defendant
al so states that he has secured w tnesses who could
testify regarding many rel evant facts that could have
been brought out during the penalty phase; however,
the fact that Defendant’s postconviction counsel
presented two experts with “nore favorable” reports
during Defendant’s evidentiary hearing does not render
M. Terrana s performance deficient. See Davis v.
State, 875 So. 2d 359, 372 (Fla. 2003); Asay v. State
769 So. 2d 974, 986 (Fla. 2000). As such, Defendant
is not entitled to relief as to Claim VI

(V7/1145-51). A review of the record denpbnstrates that the
court’s findings are fully supported by the testinony presented
at the hearing.

Penal ty phase counsel Rick Terrana testified unequivocally
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t hat, although he was aware of much of the potential mtigation
identified in postconviction, he strategically determ ned not to
present such evidence (V15/T175-79). Terrana is an experienced
capital litigator, having represented a couple dozen defendants
in first degree nmurder cases (V15/T141). At the time of Davis’'s
trial, he had investigated and presented seven to ten penalty
phase trials, and secured |ife recomendations in every one
(Vv15/T141, 176). As of the tinme of his postconviction
testinmony, the Davis jury' s seven-to-five recomendation
remai ned the only penalty phase he had tried with an adverse
result (V15/T176).

Terrana acknow edged that some capital attorneys approach
mtigation with the idea that any and all aspects of a
defendant’s life should be presented to the jury (V15/T175-76,
179). Havi ng observed nmany experienced capital litigators
enpl oy such a strategy unsuccessfully, he has adopted his own
approach of tailoring mtigation to a particular penalty thene,
stressing that the defendant is a decent person, and that the
death penalty is unwarranted and wll not benefit society
(V15/ T175-76).

The defense nental health expert, Dr. Gamache, confirnmed
that the failure to present statutory nmental health mtigation
in this case resulted from a reasonable strategic decision.

When Dr. Ganmache eval uated Davis, he adm nistered a personality
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assessnent which reflected that Davis was nmalingering (V16/T276,
281). Gamache had a nunber of consultations with Terrana, and
recalled that Terrana had remarked that sonme of Gamache’s
observations would not benefit the defense case; rather, Terrana
wanted to generate synpathy for Davis, and convince the jury
t hat Davis was not a beast (V16/T303, 305).

The trial transcript also supports the postconviction
testinmony. At the penalty phase, counsel used Dr. Gamache to
expl ore distinct phases of Davis's |ife (DA V14/1325-30). The
jury heard, through Gamache and corroborated by famly and
friends, that Davis had been neglected by his young nother
raised by his father and step-nother; was hel pful, kind, and
generous. At the vulnerable age of 13 he |earned that his step-
not her was not his real nother, and shortly after that suffered
a devastating |loss when his father was killed in a notorcycle
acci dent (DA. V14/27-28). Gamache also related that Davis was
not psychotic and woul d be productive and functional in prison
if given a life sentence (DA. V14/1331-32).

Trial counsel have great discretion in determ ning whether

and how to present nental health evidence. Jones v. State, 928

So. 2d 1178 (Fla. 2006). Although Terrana felt his approach was
not considered “nmminstream” numerous cases have upheld the
reasonabl eness of a mtigation strategy which focuses on

humani zi ng t he defendant rather than presenting avail abl e nent al
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heal th or substance abuse evi dence that necessarily exposes the
jury to negative information about the defendant. See Jones;

Johnson v. State, 921 So. 2d 490, 501 (Fla. 2005) (noting

counsel cannot be deened ineffective for failing to present
evi dence that would open the door to damagi ng cross-exam nation
or rebuttal evidence that woul d counter any value that m ght be
gai ned fromthe evidence); Pace, 854 So. 2d at 173-74 (rejecting
claimof ineffectiveness asserting counsel should have presented
evi dence of defendant’s illegal crack cocaine use); Banks v.
State, 842 So. 2d 788 (Fla. 2003) (no ineffective assistance
where counsel consulted nental health expert and decided on
strategy against presenting nental health evidence after

considering his options); Gaskin v. State, 822 So. 2d 1243, 1249

(Fla. 2002); Rutherford v. State, 727 So. 2d 216, 223 (Fla

1998) (noting strategic decisions do not constitute ineffective
assistance if alternative courses have been considered and
rej ected; where counsel was aware of defendant’s personality
di sorder and purported al coholism but chose to focus on |ay
testi nony regar di ng positive character traits, meager
upbringing, and involvenent in Vietnam no deficient performance
was shown).

In addition, many cases have recognized that the
presentation of nore favorable nental health testinmony in

post convi ction does not render counsel’s investigation into
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mtigation ineffective. Pace, 854 So. 2d at 175; Davis V.

State, 875 So. 2d 359, 372 (Fla. 2003); Rivera v. State, 859 So

2d 495, 504 (Fla. 2003); Asay, 769 So. 2d at 985-86; Pietri v.
State, 885 So. 2d 245, 261 (Fla. 2004) (no ineffective
assi stance where counsel made reasonable efforts to secure a
mental health expert to exam ne the defendant for mtigation

purposes); Jones v. State, 732 So. 2d 313, 320 (Fla. 1999); see

al so, Davis v. Singletary, 119 F.3d 1471, 1475 (11th Cir. 1997)

(noting that, “nere fact a defendant can find, years after the
fact, a nental health expert who will testify favorable for him
does not denonstrate that counsel was ineffective for failing to
produce that expert at trial”). No deficiency or prejudice has
been shown with regard to counsel’s investigation or Gamache’s
eval uation of Davis’s nental heath at the time of trial, and
accordingly this claimnust be denied.

The Si xth Amendnment does not require counsel to present al
avail able mtigating evidence in the penalty phase of a capital
trial in order to be deened to have performed reasonably. To
the extent that Davis suggests this is necessary pursuant to ABA

gui del ines and Wggins v. Smth, 539 U. S. 510 (2003), his claim

must be rejected. No case holds that the Constitution conpels
the presentation of all possible mtigating evidence. I n
W ggi ns, the attorney had not investigated sufficiently to nmake

a reasonabl e decision about what evidence to present. See
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Rut herford v. Croshy, 385 F.3d 1300, 1315 (11th Cir. 2004)

(rejecting ineffectiveness based on failure to present
m tigating evidence, and distinguishing Wggins, noting that the
new mtigation in Wggins was not counterproductive or
i nconsi st ent with the other mtigation offered while
Rut herford’s mitigation “would have come with a price”). No
cases interpret the Sixth Amendnent as foreclosing counsel’s
ability to make reasonable strategic decisions limting the
presentation of mtigating evidence. To the contrary, many
cases recognize that an attorney has an obligation to make an
appropriate decision about what evidence to present or not

present. See Housel v. Head, 238 F.3d 1289, 1296 (11th Cir.

2001) (in rejecting simlar claim of ineffectiveness, court
not es reasonabl eness of counsel’s decision against focusing on
i ntoxication and substance abuse in mtigation); Wite .

Singletary, 972 F.2d 1218, 1225-26 (11th Cir. 1992)

(acknow edgi ng reasonabl eness of decision not to dwell on
intoxication as mtigation).

The Jones case presented facts simlar to those in the
instant case. See 928 So. 2d at 1183-86. Trial counsel was
accused of inconpetence for failing to present evidence fromthe
trial defense expert, Dr. Mller. Counsel had consulted with
MIller, but declined to present him as a wtness. At the

postconviction hearing, Mller testified that Jones had a
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“conmpul sive personality, whi ch causes primtive enotions to
surface, resulting in destructive behavi or and unpredictable and
vi ol ent acts. MIler described “stressors,” such as Jones’s
financi al pr obl ens, difficulty finding enploynment, and
separation fromhis wife and daughters, and conflict over a used
car purchase (leading to the comm ssion of the crine) which had
substantially inpacted Jones. MIller characterized the crines
as “emotionally reactive” rather than “logically planned.” The
Florida Suprenme Court characterized this testinmony as
“unconvincing,” noting MIller “was not persuasive and, even
wor se, could have damaged Jones’s chances for a life sentence.”
In the instant case, trial counsel Terrana testified
unequi vocally that he would not have presented the additional
mtigation outlined in the postconviction notion. This decision
was not uninformed; Terrana had secured the services of Dr
Gamache before he was even officially appointed on the case.
Prior to trial, the defense acknow edged that statutory mnental
mtigation was available, and identified Dr. Gamache and a Dr.
Frank Wbods as potential expert w tnesses (DA. V2/350-351). The
extensive consultations related in Gamache’'s postconviction
testimony denonstrate that Terrana fulfilled his obligation to
expl ore possible nental health mtigation. Jones, 928 So. 2d at
1186 (finding trial counsel’s retaining Dr. MIller conplied with

duty to investigate nental mtigation); Johnson, 921 So. 2d at
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500. Terrana enpl oyed an investigator, obtained school records
and other relevant docunents, and explored mtigation through
famly menmbers and friends. Unfortunately, litigation of this
i ssue was hanpered by the loss of Terrana’s file, and his
inability to recall specific details of the investigation.
However, it is clear Terrana was aware of the mnitigation
avail able and determ ned to use only that which he felt could
benefit the defense and further the penalty phase strategy of
generating synpathy for Davis. Clearly, the decision to limt
Ganmache to being a source of background and fam ly information -
- avoiding the harnful testinony that Davis was an acconpli shed
drug abuser, stealing and selling drugs to support his own
habit, and that he tried to manipulate his own expert -- was
obj ectively reasonabl e.

To the extent Davis may claimthat Dr. Gamache was hanpered
by Terrana's ineffectiveness in failing to provide Gamache with
necessary background material, the record clearly refutes any
such suggestion. Neither Dr. Smith nor Dr. Stevenson identified
any material which should have been provided to or reviewed by
Dr. Ganache. In fact, this Court can conpare the materia
provided to the postconviction experts with that provided to Dr.
Gamache, since much of the material was admitted into evidence
at the penalty phase as Def. Ex. 1 and State Ex. 1. Dr. Smth

did not express any disagreenment with Dr. Gamache’ s deposition
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or trial testinmony, and affirmatively acknow edged that
Ganmache’s testinony was correct and accurate regarding LSD
(V14/ T27).

There was no testinony presented at the evidentiary hearing
to support the allegation that counsel should have presented
additional testinony fromfamly nenbers in mtigation. No such
lay witnesses testified at the hearing below, so there has been
no showi ng that any other famly nenbers were even avail abl e.
To the extent that Davis may suggest, from Dr. Stevenson’'s
testinmony, that there were instances of abuse by Davis's
st epnot her, Donna, there has been no show ng that Davis alerted
counsel or Dr. Gamache to any such evidence. Counsel cannot be
deenmed ineffective for failing to uncover and present testinony
about child abuse which the defendant never disclosed. Van

Poyck v. Sec’y, Department of Corrections, 290 F.3d 1318, 1325

(11th Cir. 2002).

Finally, any potential deficiency in trial counsel’s
performance could not possibly have prejudiced Davis. This was
an egregious case, clearly deserving of the ultinmate puni shnent.

The hei nous, atrocious or cruel and the cold, calcul ated, and
prenmeditated aggravating factors are considered two of the
wei ghtiest factors in the capital balancing equation. See

Larkins v. State, 739 So. 2d 90, 92-95 (Fla. 1999). The trial

court expressly weighed Davis' s age, background, drug use, |ack
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of violent crimnal history, situational stressors from/l earning
that his stepnother was not his real mother and his father’'s
death, artistic skills, appropriate courtroom behavi or, and the
di sparate sentences for his co-defendants in mtigation (DA
V4/ 640- 642) .

The additional mitigation offered in postconviction through
Dr. Smith and Dr. Stevenson was not conpelling, and adds not hi ng
significant to the mtigation already weighed by the court at
sentencing. Dr. Smth focused on the affects of Davis's illega
drug use, which the jury knew about and counsel did not want to
enphasi ze. Dr. Stevenson’s discussion of Davis's alleged
devel opment al di sorder and post-traumatic stress disorder would
not have shifted the balance of aggravating and mtigating
factors. Dr. Stevenson, in particular, was not a persuasive
w tness; she was confused on the facts and displayed an
unpr of essi onal denmeanor (conmpare V17/T416-17 and V17/ T448- 453,
conflicts regarding Davis’s absence from school; V17/T442,
stating no statutory mtigation was found at trial; V17/T412,
431, stating Davis’'s parents were “crappy” role nodels who's
parenting skills “sucked”). The disorders she diagnosed do not
significantly reduce Davis’s noral culpability for this crine,
showi ng only that Davis has poor inmpulse control, is vulnerable
to intimte relationships and a fear of abandonnent, and

conmmuni cates nore through actions than words (V17/T371, 404,
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420, 453, 467, 489-90). In fact, many defendants on death row
have difficulty nmanagi ng social situations and denonstrate poor
i npul se control. Finally, Stevenson’s testinmny would be
i nconsistent with the defense thenme of show ng that Davis could
be a productive prisoner if given a |life sentence, since she
beli eved that he was destined by the early years of his life to
act inpul sively and aggressively (V17/T372, 489, 511-12). As in
Jones, much of her testinony woul d have been counterproductive
and could have, as Terrana felt, damaged Davis’s chances for a
life sentence.

Al t hough the jury recomendation for death was close, this
does not conpel a finding that the result would have been
di fferent had counsel presented Dr. Smith and Dr. Stevenson at
the penalty phase. This is particularly true, given Terrana's
observation about the | ook of disgust on the jury foreman’s face
when Davis broke down and cried during the penalty phase
(V15/T182-83). On the facts of this case, the seven-to-five
recommendation is an indication of the effectiveness of

counsel s representation. Conpare Mungin v. State, 932 So. 2d

986, 1002-03 (Fla. 2006) (rejecting simlar IAC claimin case

with 7-5 jury recommendation for death); Mller v. State, 926

So. 2d 1243, 1253 (Fla. 2006) (rejecting simlar |1AC claim
noting counsel’s overall strategy, “actually resulted in five

votes by the jury against the death penalty in a case that
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involved a brutal beating”); Suggs, 923 So. 2d at 419; Pace, 854
So. 2d at 173-74.

As Davis has failed to establish either deficient
performance or prejudice in the representation by penalty phase
counsel Rick Terrana, this Court nmust affirmthe denial of this

cl ai m
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| SSUE VI |

WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVI S'S CLAIM OF | NEFFECTI VE ASSI STANCE OF
COUNSEL PREMSED ON THE FAILURE TO
ADEQUATELY REBUT THE AGGRAVATI NG FACTOR OF
COLD, CALCULATED, AND PREMEDI TATED

Davis's final claim also challenges the adequacy of his
attorney in the penalty phase. 1In this issue, Davis clains that
Terrana failed to adequately rebut the aggravating factor that
Ms. Robinson’s nurder was commtted in a cold, calculated and
premedi tated nmanner. This claim was denied following an
evidentiary hearing; the trial court’s factual findings are
reviewed with deference and the | egal concl usions are considered
de novo. Stephens, 748 So. 2d at 1033.

The court bel ow denied this claimas foll ows:

As to ClaimlX, Defendant argues that his counse
provi ded ineffective assistance of counsel when he
failed to ensure that his client received a proper
ment al health exam nation to rebut the State’s
i ntroduction of the cold, calculated and preneditated
aggravator in violation of the Sixth and Fourteenth
amendnments to the United States Constitution and the
correspondi ng provisions of the Florida Constitution.

At the evidentiary hearing, M. Terrana testified

t hat,

A. I don't think it [having Valessa Robinson’s
confession admtted] would have been hel pful at all
no. See, here was the problem in this case, M.

Cannon, as far as your questions about Gonmache
rebutting aggravators. The problemis on the evening
before he testified, Gomache was deposed. Now, |
fought tooth and nail with Judge Holloway to prevent
Gomache from bei ng deposed, nunmber one, at that late
hour . Number two, specifically from allow ng the
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State attorney to ask the questions that they wanted
to ask him Okay.

Unfortunately Judge - - and Judge Holl oway
remai ned on duty throughout that night to answer any
guestions we had that canme up during the depo. And in
fact, | think she was called upon on one if not nore
t han one occasion during the depo where | said, wait a
m nute, he ain’t answering that until we can - - okay.

Gomache was present when we had those argunents with
Hol | oway. So he knew this was going to be a
contenti ous deposition anyway.

Unfortunately, Judge Holloway instructed him- -
or I should say, did not grant my relief and all owed
the State to delve into all these areas of inquiry.
Okay. As a result, Dr. Gomache gave an 80-sonme page
deposition, okay, at |east 20 or 30 pages of which are
sone of the nost bone-chilling testinmony from ny
client to himthat you ve ever heard.

So to put himon the stand now, Dr. Gomache, and
ask him do we have CCP here? Was this cold? Was
this calculated? Was this preneditated? Was there a
prearranged plan? Ckay. Was this done wth
hei ghtened preneditation? Did LSD affect his ability
to formthe heightened | evel of preneditation required
for CCP? Wbuld have allowed Shirley WIllians [one of
the prosecutors] to cross-examne - - Cross-exam ne
hi m on these 30 pages of testinony that I'"mreferring
to. |If that would have happened, there’s no doubt in
my mnd, and there should be no doubt in your mnd or
anyone else’'s, that the vote would have been 12-0 for
death. And you nay even had the alternate upset that
they couldn’t cast a vote for death. That woul d have
been sui ci de.

If you read Dr. Gomache’s depo, you understand
what |’ mtal king about. That’'s the problemthat Chuck
Traina had with the first phase of this case, and
that’s the problem | had with the second phase, is
Adam s own statenents. Okay. H's own statenents
suggest a very, very-well-thought-out, careful plan -
- his ability to renmenber way before and way after as
well as to remenber all the specifics, okay, wasn’t
gonna cut it in front of this jury com ng back and
sayi ng, you know, he was under the influence.

Now, was that inportant? Yeah. It was the thene
t hroughout the trial, the LSD use. But am | gonna
expose himto Dr. Gomache on the stand being cross-
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exam ned on this depo? Be crazy to do that. That
woul d be ineffective assistance of counsel. Dr.
Gomache would have got butchered. He’'d have to
di vul ge - - because there’s no privilege that applies,
as you know, at that point. He would have had to
di vul ge everything that he says in his depo about what
Adam told him about this crine. I mean, if that
woul dn’t have established these - - these aggravators
beyond any reasonable doubt - - beyond any doubt at
all then I don’t know what woul d have.

So did | ask him about those? Absolutely not. I
stayed as far away from that as | could. But |
tailored ny - - | tailored ny comments and | tailored
my argunments not to conpletely discount the fact that
this young man was doing LSD and had done all the LSD
he did. And in fact, | asked for certain mtigators
that | wasn’t given. And | think I was given naybe one
in that regard concerning drug use. And whet her or
not I was given it, | know | argued it to the jury
that they should consider his LSD use for whatever
it’s worth. So that’s ny answer to that question.

(See February 9, 2006 transcript, pp. 49-52,
attached).

At the evidentiary hearing, Dr. Smth testified
t hat because of Defendant’s LSD consunption, he did
not think the cold, calculated, and preneditated
aggravator would apply. (See February 8, 2006
transcript, pp. 23, 57, attached). However, Dr. Smth
testified that he had not testified in any capital
cases in Florida. (See February 8, 2006 transcript
pp. 32-33, attached).

M. Terrana did not fail to ensure that his client
received a proper nental health exam nation to rebut
the State' s introduction of the cold, calculated and
premedi tated aggravator. Hi s decision not to question
Dr. Gamache about the aggravating factor was a
strategic one. Additionally, Defendant has failed to
show prejudice. The Florida Suprenme Court has upheld
the CCP aggravating factor in cases where there has
been substantial inmpairnment. Omen v. State, 862 So.
2d 687, 690-91 (Fla. 2003). Therefore, Dr. Smth’'s
testi mony woul d not have produced a different outcone.

As such, Defendant is not entitled to relief as to
Claiml X

87



(V7/1153-54). Once again, a review of the record denonstrates
the propriety of this ruling.

At the hearing, Rick Terrana testified that he did not
recall whether he specifically explored the ability to rebut CCP
with Dr. Gamache, but that he was aware of this avenue of
attacking the State’s case in aggravation and had di scussed such
a tactic with Gamache in the past, and may have discussed it in
this case as well (V15/T185-86). However, Terrana did not
believe that Davis's ingestion of LSD negated the CCP factor in
this case, based on what Davis had related about the crine
(V15/T186-87). He did not feel it was necessary to use Ganache
for that purpose, noting that the State had not presented any
addi ti onal evidence to support HAC or CCP in the penalty phase,
but sinply relied on the guilt phase evidence to establish these
aggravators (V15/T187). Mor eover, having Gamache address the
CCP factor would have opened the door to letting the State cross
exam ne Gamache about Davis’'s extensive, detailed narrative
about the crime (V15/T187-88). Such a tactic, in Terrana's
opi ni on, “would have been suicide” and |led to a unani nous jury
recommendation for death (V15/T189).

In Jones, this Court considered a claimthat counsel should
have called a nmental health expert to rebut the CCP aggravati ng
factor. See 928 So. 2d at 1183-84. Although trial counsel had

consulted a nental health expert, Dr. MIller, prior to trial,
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and M Il er had diagnosed Jones with a conmpul sive personality
di sorder, counsel had not specifically discussed Jones’ s nental
state at the tinme of the crime or the possibility of rebutting
the CCP aggravator with Mller. However, the Court concluded
t hat counsel made a strategic decision against using Dr. Ml ler
as an expert to rebut CCP. The Court noted that counsel wanted
to avoid opening the door to danmmging cross exam nation and
rebuttal; counsel decided to focus on humani zi ng the defendant
through lay witnesses; and Mller’s testinmony would have been
inconsistent with other testinmony presented. These facts
supported the circuit court’s rejection of Jones’'s claim of
i neffective counsel, and conpel the sanme result in the instant
case.

Even if deficient performance could be found in this case,
Davis has not shown any possible prejudice. Dr. Smth’'s
testinony woul d not have persuaded the sentencers to reject the
CCP factor in this case. Smith stated that he did not think the
cold, <calculated, and preneditated aggravating factor would
apply, due to Davis being under the influence of LSD (V14/T23,
57). According to Smth, the cognitive inpairnment caused by the
drug use would preclude a finding of cold, rational behavior
Under this theory, CCP could never be upheld where the defendant
presented evidence of any nental inpairnment or a drug-influenced

t hought processing. Smth, who had no experience applying the
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aggravating and mtigating factors set forth in Florida s death
penalty statute, was understandably m staken in his opinion.
Many cases have wupheld the application of the CCP
aggravating factor even when statutory mtigation such as an
extrenme disturbance or substantial inpairnent has been found.

Onven v. State, 862 So. 2d 687, 690-91 (Fla. 2003); Lott .

State, 695 So. 2d 1239, 1242 (Fla. 1997). In fact, this Court
has directly rejected the suggestion that the finding of nental
i mpai rment precludes a finding of CCP. In Omen, this Court held
specifically that “Owen’s claim that his nmental illness nust
negate the CCP aggravator is unpersuasive.” The Court quoted

from Evans v. State, 800 So. 2d 182, 193 (Fla. 2001), that “A

def endant can be emotionally and nmentally disturbed or suffer
froma nmental illness but still have the ability to experience
cool and calm reflection, make a careful plan or prearranged

design to commt nurder, and exhibit heightened preneditation.”

Even wi thout the CCP aggravator, this would be a strong
death case, with two other aggravating factors -- HAC and fel ony
pr obati on. As Terrana made an appropriate strategic decision
agai nst using Dr. Gamache to rebut the CCP aggravating factor in
this case, and there has been no showing that the factor would
not apply even if such expert testinony were avail able, there

can be no deficient performance or prejudice with regard to this
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i ssue. Therefore, this claimnust be denied.
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CONCLUSI ON

Based on the foregoing facts, arguments and citations of
authority, the decision of the |ower court should be affirnmed.
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