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PRELI M NARY STATEMENT

Appel lants, Walton County and the City of Destin, will be
individually referred to as the *“County” and “Cty” or
collectively as “Appellants.” Appellee, Save Qur Beaches, Inc.,
wll be referred to as "“SOB.” Appel l ee, Stop the Beach
Renouri shnent, Inc., will be referred to as “STBR” Appel | ee,
Departnment of Environnmental Protection will be referred to as
the “Departnment.” Appel | ee, Board of Trustees of the Internal
| mprovenent Trust Fund, will be referred to as the “Trustees.”

The Joint Coastal Permt and Authorization to Use Sovereign
Subnerged Lands will be referred to as the “Permt.” The Beach
and Shore Preservation Act, Sections 161.141-161.211, Florida
Statutes, wll be referred to as the “Act.”

References to the record on appeal wll cite to “R/”

followed by the appropriate volunme, then appropriate page

nunber . References to the DOAH final hearing transcript wll
cite to “T,” then appropriate page nunber. Ref erences to the
First District briefs will cite to “A” for the Initial Brief,

“B” for the City/County Answer Brief, “C for the Departnent
Answer Brief, and “D’ for the Reply Brief, then the appropriate
page nunber. References to the First District opinion contained
in the required attached appendix wll cite to “Op” then the

appropriate tab and page nunber.
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STATEMENT OF THE CASE AND FACTS

The City of Destin and Wlton County's beaches were
critically eroded by Hurricane Opal in 1995 and also by
subsequent hurri canes. (R7;, T:23). The 2004 Hurricane 1van
further eroded these beaches. (T:141). The Florida Legislature
has decl ared that beach erosion is a “nenace to the econony and
general welfare of the people of this state.” §161. 088, Fla.
St at . (B: 43). The Beach and Shore Preservation Act provides
the nmechanism for |local government to restore and nourish
Fl ori da beaches. 88161.011, et seq., Fla. Stat.

The Departnment of Environnental Protection declared the
City and County’'s beaches critically eroded. (T:23;, Opl:2).
Pursuant to the Act, the City and County sought a Joint Coastal
Permt and Authorization to Use Sovereign Subnerged Lands from
the Departnent of Environnental Protection to restore through
nouri shment 6.9 mles of their beaches declared to be critically
eroded. (RLl:7; T:23). The beach restoration would add sand to
the seaward side of the beach. (R1: 6-14). The project would
wi den the beach 210 feet and increase its elevation. (R1:6-14).
The project would also restore dunes. (RL:7).

The nmean high water line (“MAIW”) is the boundary between

subnmerged |land owned by the State and those upland | andowners



who border the MW.! 8177.27(14), Fla. Stat. (C2). In
designated critically eroded shoreline areas, the Act requires
the Board of Trustees of the Internal |nprovenent Fund to
establish an erosion control line ("ECL”), which becones the
boundary for those landowners whose property borders the M.
§§ 161. 141-161. 211, Fla. Stat. (C2).

The MHW. guides the Trustees in setting the ECL. (C 2-3).
If setting the ECL requires an actual taking of a |andowner’s
property, however, the Act requires that it be done by em nent
domai n. §161.141, Fla. Stat. (C3). Moreover, if the beach
erodes landward of the ECL, the Act provides a nechanism to
cancel the ECL if the agency responsible for the beach fails to
restore the area. §161.211(3), Fla. Stat. (C 3).

The Act only affects riparian rights in designated
critically eroded shoreline areas. (Op1:7). Even in these
areas, the Act only elimnates a |andowner’s common |aw rights
to accretion and reliction, contact of the upland with the
water, and risk of erosion. 88161.191(2) and 211(3), Fla. Stat.
(B: 24). Al'l other common law riparian rights are reserved to

the landowner, including the right of ingress, egress, View,

boating, bathing, and fishing. §161.201, Fla. Stat. (B:24).

! The MWW is an average height of the high water over 19 years.
The MAW is the intersection of the tidal plane of nean high
water with the shore. 88177.27(14)-(15). (C 2).



The State is prohibited from erecting any structures seaward of
the ECL except those necessary to prevent erosion. (B:24).

Adm nistrative rules were pronulgated to assist the
Trustees and Departnent in inplenenting their responsibilities
regardi ng sovereign subnerged | ands. 18-21.002 (1), F.AC
Rule 18-21.004, Florida Admnistrative Code, provides the
criteria for the Departnent to determ ne whether to approve the
requests for activities on sovereignty subnerged | and.
Subsection (3) provides that none of the provisions of the rule
“shall be inplemented in a manner that would unreasonably
infringe upon the traditional, comon |aw riparian rights. ”
Par agraph (3)(b) further provides:

Satisfactory evidence of sufficient upland
interest is not required. . . when a
governmental entity conducts restoration and
enhancenent activities, provided that such

activities do not wunreasonably infringe on
riparian rights.

(Opl: 5-6).

Based upon the authority vested in it by the Act, the
Departnment issued a Notice of Intent to Issue the challenged
Permit on July 15, 2004. (R 6). In conjunction with the
proposed beach nourishnment project, the Trustees adopted
resol utions approving surveys of the ECL for the County and

Cty. (R3:406).



Save Qur Beaches, Inc. and Stop The Beach Renourishnent,
Inc. were fornmed in 2004 to, anong other things, protect and
defend private property rights. (R3:415). Bot h associ ati ons
purported to represent |andowners who clainmed to be affected by
t he permt. (R3:415). They petitioned for f or mal
adm nistrative hearing, challenging issuance of the draft
permt. (R3:406). STBR al so petitioned for f or mal
adm nistrative hearing challenging the ECL. (R1l:119). Because
the ECL was already the subject of a circuit court lawsuit, STBR
deferred the issues surrounding the constitutionality of the
ECL. (T:98; R3:417).

In the Anmended Petition, SOB and STBR clainmed that the
Permt and ECL resulted in an unconstitutional takings.
(R1:123). After SOB and STBR conceded DOAH was without
jurisdiction to entertain the constitutional I ssues, t he
admnistrative law judge (“ALJ”) dropped the constitutional
chall enge from the admnistrative proceeding. (1: 140, 143).
Prior to the admnistrative hearing, SOB and STBR filed a
separate action in circuit court in Leon County, Florida,
chal l enging the facial constitutionality of the Act. (B:29).

The non-constitutional issues proceeded to adm nistrative
heari ng. (T:1). SOB and STBR chal | enged whether: (1) the Gty
and the County gave reasonabl e assurance that applicable water

quality standards would not be violated; and (2) whether the



City and County had obtained, or were able to obtain, all
requisite private property rights necessary to inplenment the
pr oposed project. (R3: 417). At the hearing, neither SOB nor
STBR presented evidence of the Act’s economic inpact on its
menber s’ properties or of its nmenbers’ I nvest nent - backed
expectations. (T:147-187).

In the recommended order, the ALJ found that the Cty and
County gave reasonable assurances that the applicable water
qual ity standard would not be violated. (R3:422). The ALJ also
held that the Gty and County had obtained the private property
rights needed to inplenent the project. (R3:428). The ALJ
recogni zed that, under Rule 18-21.004(3)(b), the Cty and County
need not provide evidence of an upland interest if the beach
nouri shment activities did not wunreasonably infringe on the
| andowners’ riparian rights. (R3:425). The ALJ noted that SOB
and STBR al l eged the infringenent of only two riparian rights:
the right to accretion and the right to have the property
contact the water. (R3:428). Because the Act elimnated these
comon |aw riparian rights, the ALJ reasoned that the Cty and
County wer e not i nfringing on t hem assum ng t he
constitutionality of the Act. (R3:428). The ALJ reconmended
that the Departnent enter a final order issuing the permt.

(R3: 431).



The Departnent determned that the permt was properly
i ssued pursuant to existing statutes and rules, including the
Act; adopted the recommended order in its entirety; and entered
its final order issuing the permt. (R3:398, 402).

SOB and STBR appealed to the First District GCourt of
Appeal . (R3:436). They did not challenge the water quality
finding adopted by the Department in its final order. (Opl:12).
Rat her, they argued that the Act was wunconstitutional, as-
appli ed, because it elimnated their riparian rights to
accretion and reliction and to have their property contact the
water. (Opl:12, 18).

In defense of this appeal, the Gty and County argued that
neither SOB nor SIBR had associational standing. (B:7). The
First Dstrict agreed that SOB was wthout standing to bring
associ ati onal clai ns. (Opl: 13). However, the court found that
STBR s nenbers had sufficient adverse interests to justify
associ ati onal standing. (Opl:13-15). The court rejected the
Cty and County’s argunent that associational standing was
unavai |l abl e when an associ ation made an as-applied
constitutional challenge. (0Opl:14-15).

The City and County also nmintained that the Act was not
unconstitutional, on its face or as-applied. (B: 30-40). The
City and County clarified that despite SOB and STBR s as-applied

constitutional challenge to the Act, their challenge was facial.



(B:25). The Cty and County explained that the Act did not take
SOB or STBR s nenbers’ property because it did not physically
i nvade or occupy the property, did not deprive the owners of all
beneficial use of the entire parcels of property, and did not
constitute a taking under the Penn Central ad hoc takings test.
(B: 49- 46) .

The First District found the Act wunconstitutional as-
applied. (Opl:2). The court agreed with STBR that its nenbers’
riparian rights to: (1) receive accretions and relictions to the
property; and (2) have the property's contact with the water
remain intact, were elimnated by the Departnent's final order,
which applied the Act. (Opl:18). Thus, the court held that the
Act as-applied resulted in a taking of STBR nenbers’ property
wi thout an eminent domain proceeding as required by Section
161. 141, Florida Statues, and was therefore unconstitutional.
(Op1: 18).

The State, City, and County noved for rehearing and
certification. (Op2:1). The First District granted the
certification notion to the extent that it certified the
follow ng question to be of great public inportance:

Has Part | of Chapter 161, Florida Statutes
(2005), referred to as the Beach and Shore

Preservation Act, been unconstitutionally
applied so as to deprive the nenbers of Stop
the Beach Renourishnent, Inc. of their

riparian rights wthout just conpensation
for the property taken, so that t he



(p2: 2) .

exception provided in Florida Adm nistrative

Code Rul e 18-21.004(3), exenpting
sati sfactory evidence of sufficient upland
i nterest i f t he activities do not

unreasonably infringe on riparian rights,
does not apply?

This tinely appeal followed.



STANDARD OF REVI EW

The determination of a statute's constitutionality is a
guestion of |aw reviewed de novo by this Court. Fla. Dep't of
Revenue v. City of Gainesville, 918 So. 2d 250, 256 (Fla. 2005).
“While we review decisions striking state statutes de novo, we
are obligated to accord legislative acts a presunption of
constitutionality and to construe challenged legislation to
effect a constitutional outcome whenever possible.” Dept. of

Revenue v. Howard, 916 So. 2d 640, 642 (Fla. 2005).



SUVVARY OF ARGUMENT

The First District held that the Beach and Shore
Preservation Act, as applied to STBR nenbers, unconstitutionally
deprived them of two riparian rights w thout conpensation. In
reaching this concl usion, the First District incorrectly
segnented the two riparian rights from each of the STBR nenbers
i ndi vi dual properties as a whol e. In turn, the First District
enpl oyed the wong takings analysis. These errors |led the First
District to find a taking where none had occurred.

As regul atory takings |aw evol ved under Florida and federal
law, courts do not sever sone property rights from the entire
parcel and determ ne whether that segnent was taken. Courts
anal yze the inpact of a regulation on the parcel as a whole.
The First District failed to apply this non-segnentation rule.

Under nodern regulatory takings jurisprudence, courts
created two categorical or per se takings test. A regul ation
that causes physical occupation or invasion is automatically a
taki ng no matter how small the invasion. Likew se, a regulation
that deprives a |andowner of all beneficial use is a per se
taking. The First District did not apply these tests or find a
physi cal invasion or deprivation of all economcally beneficia
use. No categorical regulatory takings of their property
occurred wthout a physical invasion or deprivation of all use

of STBR nenbers’ property.

10



Where there is no categorical regulatory taking, courts
apply the Penn Central ad hoc nulti-factor balancing test. This
test requires proof of: (1) the economc inpact of the
regul ation on the property owner; (2) the extent to which the
regulation has interfered wth distinct i nvest nent - backed
expectations; and (3) the character of the governnent invasion.

The First District should have but did not apply the Penn
Central ad hoc test. If it had, the court could only have
concluded that the Act did not wunconstitutionally take STBR
menbers’ property rights. The STBR nenbers did not prove either
the Act’s economic inpact on their properties or how the Act
deprived them of their investnent-backed expectations. Nor
should the court have found STBR had standing to bring this
claim Associations are w thout standing to bring as-applied
takings clainms on behalf of their nenbers.

The Act is a valid exercise of the police power to restore
and nourish beaches in critically eroded areas of the State with
only mnimal inpact on property owners. For all ©practical
pur poses, the STBR nenbers retain the sanme use and enjoynent of
their entire property as they had prior to the Act. Nothing in
this record suggests that prevention of erosion will do anything
other than enhance the value of their property. Under the
applicable as-applied Penn Central ad hoc analysis, the Act is

clearly constitutional.

11



ARGUMENT

THE FIRST DI STRICT | MPROPERLY HELD THAT STBR MEMBERS

COMMON LAW RI PARI AN RIGHTS WERE UNCONSTI TUTI ONALLY

TAKEN BY THE ACT W THOUT CONDUCTI NG ANY ANALYSI S UNDER

APPLI CABLE REGULATORY TAKI NGS TESTS.

The First District did not attenpt to construe the Act in a
manner that would render it constitutional. Instead, it failed
to apply well -established regulatory takings tests and created a
new per se takings rule for riparian rights. The result is a
deci sion that deviates greatly from nodern takings jurisprudence

in order to invalidate legislation that is of critical

inportance to the entire state.

A. The Legislature’s Partial Elimnation of Connobn
Law Riparian Rights in Critically Eroded Beach
Ar eas

The Legi sl ature adopt ed the Act to establish a
conprehensive regulatory program for beach restoration and
nourishment in critically eroded shoreline areas. §161. 088
Fla. Stat. Finding that “beach erosion is a serious nenace to
the econony and general welfare of the people of this state”
which has reached “energency proportions,”? the Legislature
directed the Departnent to designate critically eroded beaches,

and develop “a conprehensive |ong-term nanagenent plan for the

2 The Legislature also found that beach erosion is “detrinenta
to tourism the state’s mjor industry, further exposes the
state’s highly developed coastline to severe storm danage, and
t hreatens beach related jobs,” §161.091(3), Fla. Stat.

12



restoration and mai ntenance of” those beaches. §161.101(1) and
161(1).

| mpl ementation of the plan requires the location of an
erosion control line by the Trustees at the existing MM
After the ECL is located, the Trustees are required to record a
survey of the 1line in the public records of the |oca
gover nnent . 8§8161.161(3)-.181, Fla. Stat. Upon recording of
the survey, the common law of riparian rights is nodified as
provided in Sections 161.191 and 161. 201, Florida Statutes.

By virtue of legislative enactnment, the comon |aw of
Engl and applies in Florida. §82.01, Fla. Stat. Accordingly, the
common | aw may be repealed or nodified by state statute so |ong
as it does not violate the Constitution. State v. Egan, 287 So.
2d 1, 5 (Fla. 1973); see also Board of Trustees of the Interna
| mprovenent Trust Fund v. Sand Key, 512 So. 2d 934, 937 (Fla.
1987) (noting legislative nodifications to the comon |aw of
riparian rights). However, to change the comon law, a statute
“must speak in clear, unequivocal terns, for the presunption is
that no change in the comon law is intended unless the statute
is explicit in this regard.” Carlile v. Gane and Fresh Water
Fish Comm ssion, 354 So. 2d 362, 364 (Fla. 1977); Saunders v.
Saunders, 796 So. 2d 1253, 1254 (Fla. 1st DCA 2001) (“The comon

law is changed where a statute clearly, unequivocally, and

13



specifically prescribes a different rule of law from a conmmon
law rule.”).

The Act clearly and unequi vocally changes the common | aw of
riparian rights in critically eroded areas in Florida. Under
the comon law, riparian rights included the right to receive
future accretions and relictions and the right to have the
riparian property’'s contact with the water remain intact. Boar d
of Trustees of the Internal Inprovenent Trust Fund v. Sand Key
Associ ates, Ltd., 512 So. 2d 934, 936 (Fla. 1987). The
Legislature’s intent to change the comon law with regard to
these riparian rights in critically eroded areas is manifest in
t he express | anguage of the Act.

Section 161.191(2), Florida Statutes, states in part:

(2) Once the erosion control I|ine along any
segnment of the shore line has been
established in accordance with the provision
of 88161.141-161.211, the comon |aw shall
no longer operate to increase or decrease
t he proportions of any upland property |ying
| andward of such line, either by accretion
or erosion or by any other natural or
artificial process, except as provided in
sections 161.211(2) and (3).°
(enmphasi s added). Section 161.201, Florida Statutes, then

provides in part:

Any upland owner or |essee who by operation
of 88161.141-161.211 ceases to be hol der of

3 Sections 161.211(2) and (3), Florida Statutes, provide for
cancel |l ation of the erosion control line and the changes in the
common | aw under certain conditions.
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title to the nmean high water Iline shall,

nonet hel ess, continue to be entitled to all

coomon law riparian rights except as

ot herwi se provided in s. 161.191(2).
(enphasi s added). Thus, as both the Departnent and the First
District concluded, the Act “clearly, unequi vocabl vy, and
specifically” changes the common law of riparian rights by
elimnating the riparian rights referenced above in critically
eroded areas.

If the Act’s regulatory scheme results in a taking of

common | aw riparian property rights, the taking is regulatory in
nat ure. Therefore, the regulatory takings tests fornulated by

the United States Supreme Court and this Court nust be applied.

B. The Florida and Federal Tests For Determning
Reqgul at ory Taki ngs

The Takings O ause of the Fifth Amendnent to the United

States Constitution provides: "nor shall private property be
taken for public use, w thout just conpensation.” U S. Const.,
Amend. V. Florida s Constitution includes a simlar limtation

“No private property shall be taken except for a public purpose
and with full conpensation.”® Art. X, § 6(a), Fla. Const. The
Takings Cause "is designed to bar Governnent from forcing sone

peopl e alone to bear public burdens which, in all fairness and

justice, should be borne by the public as a whole.” Penn

* The federal Takings Clause is applicable to the States through
the Fourteenth Amendnent. Dolan v. City of Tigar, 512 U. S. 374,
383 (1994).
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Central Transp. Co. v. City of NY., 438 U S 104 (1978). As
evidenced by nunerous Florida takings cases, Florida courts
generally interpret the State’'s Takings Cause in a mnner
consistent with the United States Suprenme Court’s interpretation
of the counterpart federal Takings C ause.

Under both Takings C auses, a regulation may go so far as
to constitute an unlaw ul taking of private property.
Pennsyl vania Coal v. Mhon, 260 U.S. 393, 415 (1922); G ahamyv
Estuary Properties, 399 So. 2d 1374, 1380-81 (1981). The courts
have devised various tests for determning when a regulation
goes too far. These tests include the non-segnentation rule
two categorical tests, and one ad hoc bal anci ng test.

1. The Non- Segnentation O Parcel As A
VWhol e Rul e

Unless a regulation causes a physical i nvasion or
occupation, a regulatory takings analysis always focuses on “the
interference with rights in the parcel as a whole. . . ” Penn
Central Trans. Co. v. City of New York, 438 U. S. 104, 130-31
(1978). Under this rule, also known as the non-segnentation
rule, the property is not divided into “discrete segnents,” but
rather it is examned as a whole. | d. The United States
Suprene Court recently reaffirnmed this rule:

Takings' jurisprudence does not divide a
single parcel into discrete segnents and
attenpt to determne whether rights in a
particul ar segnent have been entirely
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abrogated. In deciding whether a particul ar
governmental action has effected a takings,
this Court focuses rather both on the

character of the action and on the nature

and extent of the interference with rights
in the parcel as a whole...

Tahoe-Sierra Pres. Council v. Tahoe Reg'| Planning Agency, 535
U. S. 302, 327 (2002)(enphasis added) (quoting Penn Central, 438
U S at 130-31).

Fl orida courts have consistently recogni zed and applied the
non- segnent ati on rul e. See, e.g., Palm Beach County v. Wi ght,
641 So. 2d 50, 54 (Fla. 1994) (quoting Penn Central’s statenent
of t he non- segnent at i on rule.); State Depart nent of
Envi ronnental Regul ation v. McKay, 544 So. 2d 1065, 1066 (Fl a.
3d DCA 1989) (citing Penn Central); State Departnent of
Envi ronnmental Regul ation v. Schindler, 604 So. 2d 565, 568 (Fla.
2d DCA 1992) (citing the non-segnmentation rule); Florida Gane
and Fresh Water Fish Commssion v. Flotilla, Inc., 636 So. 2d
761, 765 (Fla. 2d DCA 1994) (citing Penn Central).

Further, under this rule, the nature of the segnentation is
i mmat eri al . In regul atory takings analyses, property wll not
be conceptual l'y sever ed, physi cal |l y, tenporally, or
functionally. Tahoe-Sierra, 535 U S. at 318. For exanpl e,
physically, neither the air space, Penn Central, 438 U S. at
130-31, nor subsurface rights, Keystone Bitum nous Coal, 480

U S 470, 498-99 (1987), nor a portion of the land surface,
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Graham v. Estuary Properties, 399 So. 2d at 1382, wll be
severed from the renminder of the parcel. Functionally, a
particul ar use of property that has been prohibited will not be
severed fromother permtted uses, Andrus v. Allard, 444 U S 51
(1979). Tenporally, a segnent of tinme, such as a three-year
noratorium wll not be conceptually severed from the remainder
of a fee sinple estate, Tahoe-Sierra, 535 U S. at 331.

To illustrate, in Florida Gane and Fresh Witer Fish
Commi ssion v. Flotilla, Inc., 636 So. 2d 761 (Fla. 2d DCA 1994),
a |andowner owned 173 acres of undevel oped property. As a
condition of devel opnent approval, the |andowner was required to
set aside approximtely 43 acres as habitat preserves to protect
endangered eagl es. In the landowner’s inverse condemation
claim the trial court segnented the 48 acres and deterni ned
that they had been unlawfully taken. The Second District ruled
that the trial court conmtted error: “Prohibition of
devel opnent on certain portions of a tract does not, however,
anount to an unconstitutional takings.” Id. at 765. Citing
Penn Central, the court concluded that “[Db]ecause the property
as a whole retained an economic life, we cannot agree that the
| and use restrictions are conpensable.” [d.

2. Categorical or Per Se Takings Tests
The Suprene Court has recognized “at |east two discrete

categories of regulatory action as conpensable w thout case-
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specific inquiry into the public interest advanced in support of

the restraint.” Lucas, 505 U.S. at 1015. The first includes
actions that result in a physical "invasion® of private
property. 1d. The second includes regulatory actions that deny
"all economically beneficial or productive use of |and." I d.

Regul ati ons which violate these tests result in per se takings.

a) The Loretto physical occupation
t est

The Supreme Court established this categorical or per se
test in Loretto v. Telepronpter Manhattan CATV Corp., 458 U. S
419, 430 (1982). There, a New York regulation required a
landlord to permt a cable television conmpany to install its
cable facilities wupon appellant's roof and the side of her
bui | di ng. The Court concluded “that a permanent physical
occupation authorized by government is a taking wthout regard
to the public interests that it my serve” and no natter how
small the invasion. 1d. at 426.

The Supreme Court has continued to adhere to this
principle. In Tahoe-Sierra Pres. Council v. Tahoe Reg

Pl anni ng Agency, 535 U.S. 302 (2002), the court stated:

VWhen t he gover nnent physical ly t akes
possession of an interest in property for
sone public purpose, it has a categorical

duty to conpensate the forner owner,
regardl ess of whether the interest that is
taken constitutes an entire parcel or nerely
a part thereof.
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ld. at 322 (citations omtted)(enphasis added).

This Court and other Florida courts have followed the
Loretto physical invasion test to determne if there is a
categorical or per se taking. Storer Cable T.V., Inc. .
Sumrerw nds Apartnents Associates, Ltd., 493 So. 2d 417, 419
(Fla. 1986); Certain Interested Underwiters at Lloyd s London
v. Cty of St. Petersburg, 864 So. 2d 1145, 1148 (Fla. 2d DCA

2003) .

b) The Lucas deprivation of al
econonically beneficial use test

The second categorical or per se takings test was adopted
by the Suprene Court in Lucas v. South Carolina Coastal Council,
505 U. S. 1003 (1992). The South Carolina |legislature enacted a
statute which prohibited the petitioner from building any
permanent habitable structures on his two barrier island |ots.
505 U. S. at 1003. Lucas brought suit in state court claimng
that the legislation effected a taking requiring conpensation
ld. at 10009. The trial court agreed, finding that Lucas's two
beachfront | ots were rendered val uel ess by the legislation's ban
on constructi on.

The Suprene Court in Lucas found the state statute
unconstitutional on its face. It acknow edged the recognition
inits takings jurisprudence of at least two forns of regulatory

action which require conpensation w thout a usual case-specific
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inquiry into the public interest advanced in support of the
restraint: (1) where the regulation conpels the property owner
to suffer a physical invasion, or (2) where the regulation
"denies all economcally beneficial or productive use of l|and."
Lucas, 505 U S. at 1015. The Court explained that "when the
owner of real property has been called upon to sacrifice all
econom cally beneficial uses in the nanme of the comon good,
that is to |l eave his property econonically idle, he has suffered
a taking." Id. at 1019.
3. The Penn Central Ad Hoc Taki ngs Test

In cases where there is no categorical or per se taking
the courts apply the Penn Central ad hoc nulti-factor bal ancing
test. Lucas, 505 U. S. at 1019-20, n. 8. In Penn Central, the
Supreme Court described this test as an essentially ad hoc,
factual inquiry which evaluates several factors. The court
identified three factors of particular significance: (1) the
econom c inpact of the regulation on the property owner; (2) the
extent to which the regulation has interfered with distinct
i nvest nent - backed expectations; and (3) the character of the
governnent invasion. Penn Central, 438 U S. at 124.

The Supreme Court in Tahoe-Sierra reaffirnmed that the Penn
Central test provides the proper analytical framework for a
takings claim when a land we regulation does not result in a

categorical or per se taking. Tahoe-Sierra, 505 U S. at 1019-
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20, n. 8. See al so Keshbro, Inc. v. City of Mam, 801 So. 2d
864, 871, n. 12 (Fla. 2001). This Court has recognized and
applied the Penn Central ad hoc test. See Graham v. Estuary
Properties, Inc., 399 So. 2d 1374, 1380 (Fla. 1981) (identifying
factors to be considered); Palm Beach County v. Wight, 641 So
2d at 54.

C. The First District’s Failure to Discuss or Apply
Est abl i shed Regul atory Taki ngs Tests

The First District held “that as applied in this case, the
Beach and Shore Preservation Act deprives the nmenbers of their
constitutionally pr ot ect ed riparian rights wi t hout j ust
conpensation for the property taken.” (Op: 23). Mor e
specifically, the Court held that elimnation of only two of the
bundl e of riparian rights w thout conpensation was an
unconstitutional taking. (Op:18, 22).

In reaching this conclusion, the First District did not
di scuss or apply any of the established regulatory takings test.
The Court did not consider or determ ne whether the Act resulted
in a physical occupation or invasion of STBR nenbers’ property,
Loretto, supra; it did not consider or determ ne whether the Act
deprived the nenbers of all economcally beneficial use of their
property, Lucas, supra; and it did apply or analyze the Act’s

i npact under the Penn Central ad hoc nmulti-factor bal ancing
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test. Not surprisingly, therefore, the First District cited no
regul atory takings cases in its decision.

Instead, the court’s holding is based on the follow ng
fl awed reasoni ng:

(1) Riparian rights are property rights that
cannot be taken wi thout just conpensation (Op:15);
(2) Common law riparian rights include the right

to receive future accretions and relictions to the

property and to have the property’'s contact with the

wat er remain intact (Op:18);

(3) As applied, the Act elimnates these two

common | aw riparian rights (Op: 18);

(4) The Act’ s attenpt ed “reservation” of
riparian rights is legally invalid (Op:23); and
(5) These riparian rights wer e el i m nat ed

“W thout an em nent domain proceeding as required by

Section 161.141.” (Op:18).

Al t hough decisions fromthis Court and the district courts
of appeal refer to riparian rights as property rights which my
not be taken wthout just conpensation, these <cases are
factually distinguishable and did not involve regulatory
t aki ngs. These decisions were either rendered, or relied on
cases decided, long before the devel opnment of nodern regul atory

t aki ngs juri sprudence. Wth one exception, these cases do not
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di scuss the tests courts should enploy to determ ne whether a
regul atory t aki ng of property occurred wi t hout j ust
conpensati on.

The First Dstrict cited four of these cases. Thi esen v.
alf, F. & A Ry. Co., 78 So. 491 (Fla. 1918), involved an act
whi ch authorized the City of Pensacola to convey the subnerged
| and between the high and |ow water marks to a private railroad
conpany which then filled in the subnerged | ands and constructed
railroad tracks across the filled in |land, thereby depriving the
riparian |andowner of his comon |law right of access to the
wat er . ld. at 491, 505, 507. In holding that the railroad
conpany had deprived the riparian |andowner of his right of
access to the water, the court observed that a riparian owner’s
cormon law riparian rights “constituted property of which he
cannot be deprived w thout just conpensation.” ld. at 506.
This case did not involve a regulatory taking nor did the court
di scuss the test to be applied to an alleged regulatory taking
of riparian rights.

Board of Trustees of the Internal |nprovenent Trust Fund v.
Sand Key Associates-Ltd., 512 So. 2d 934 (Fla. 1987), also did
not involve a reqgulatory takings claim It decided a dispute
between the Trustees and the riparian |andowner over title to
exi sting, already accreted lands. The Trustees clainmed that the

accreted lands were <created by the State’'s public Dbeach
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renouri shnment program and that title to these |ands remained in
the State under both common |aw and Section 161.051, Florida
St at utes, because they had been created by the State. Id. at
934. In rejecting both the comon | aw and statutory clai ns nade
by the Trustees, the Court, in dicta, noted that riparian rights
are property rights which my not be taken wthout just
conpensation. I1d. at 936.

Lee County v. Kiesel, 705 So. 2d 1013 (Fla. 2d DCA 1998),
involved a physical taking. The court held that the
construction of a bridge on adjacent property physically and
substantially obstructed the Kiesel’'s riparian right of view
ld. at 1014. Significantly, while rejecting the County’s
argunent that Kiesel was entitled to conpensation only if the
bridge “deprived them of substantially all beneficial use of
their property,” the Kiesel court noted that this takings test
“would apply if this case involved a ‘regulatory taking.’” Id.
at 1015.

Kendry v. State Road Dep’t, 213 So. 2d 23 (Fla. 4th DCA
1968), also did not involve a regulatory taking, and it does not
di scuss the analytical franework to be used in a regulatory
takings claim Rather, it involved the issue of whether a
conplaint should have been dismssed for failure to state a
cause of action. The court held that the conplaint should not

have been dism ssed because its allegations that the state road
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departnent filled subnerged lands in the Indian R ver adjacent
to plaintiff’s land were sufficient “to show a conplete
appropriation of the plaintiff’s riparian rights and thus a
taki ng wi thout just conpensation.” 1d. at 28.

The First District also held that the preservation of
common law rights in Section 161.201, Florida Statutes, cannot
save the Act. Citing Belvedere Dev. Corp. v. Departnent of
Transportation, 476 So. 2d 649 (Fla. 1985), the court ruled
“that the riparian rights cannot be constitutionally reserved to
the | andowners.” (Opl: 23). Thus, according to the First
District, because the statutory reservation is legally invalid,
the Act, as applied, deprives the STBR nenbers of riparian
rights.

The First District’s reliance on Belvedere is msplaced.
Bel vedere involved a condemation action in which the Departnent
of Transportation took upland property by em nent domain, but
attenpted to “reserve” the riparian rights to the |andowner in
order to avoid paying full conpensation to the |andowner. This
Court expressly declined to hold “that riparian rights are never
severable from the riparian lands,” but did hold, “in the
context of condemation of property . . . that the act of
condemmi ng a | andowner’s uplands w thout conpensating the owner
for riparian property rights was an unconstitutional taking.”

ld. at 652. Qbviously, the instant case does not involve an
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effort by the State to condemm the uplands of STBR nenbers
Wi thout paying them for their riparian rights. |Indeed, the very
purpose of Section 161.201 is to preserve not only all of an
owner’s upland property but also all of the upland owner’s
riparian rights, except the right to future accretions or
relictions.

The First Dstrict’'s msapplication of Belvedere, when
combined with its msinterpretation of Section 161.141, Florida
Statutes, levels a potentially fatal blow to the Act. Based on
its interpretation of Section 161.141,° the court concludes that
the riparian rights nust be taken through emnent domain
pr oceedi ngs. (Op: 18). Based on its msreading of Belvedere,
noreover, the Court ruled that riparian rights cannot be severed
from the uplands absent the upland owner’s agreenent. (Op:22).
Thus, the Court has held in effect that the only way for the
State to extinguish lawfully the riparian rights of accretion

and reliction in critically eroded shoreline areas is to condem

all of the riparian upland properties in their entirety. The
cost of such an endeavor is |likely to be financially
prohi bitive. This dire result wll be avoided if the

appropriate regulatory takings analysis is applied in this case.

® Section 161.141, Florida Statute, as properly interpreted in
the context of the entire Act, is intended to require em nent
domain if the state actually physically appropriates upland
property. There has been no such physical appropriation in this
case.
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The First District should have analyzed STBR s takings
claimas a regulatory taking. See Lee County v. Kiesel, 705 So.
2d at 1015. See also R W Docks & Slips v. State of Wsconsin,
628 N.W 2d 781, 789-90 (Ws. 2001) (holding that a takings
claim based on interference with the riparian right of access is
subject to the Penn Central ad hoc test). As denonstrated
below, if the First D strict had conducted the appropriate
anal ysi s, it would have concluded that there was no
unconstitutional taking in this case.

1. THE ACT DCES NOT UNCONSTI TUTI ONALLY TAKE THE PROPERTY
Rl GHTS OF STBR MEMBERS

Applying the legal principles discussed above, the First
District legally erred when it held the Act unconstitutional
The Court erroneously concluded that two riparian rights can be
segnented from the “parcel as a whole” to determ ne whether a
taking occurred. The Court failed to recognize that there has
been no physical invasion, a la Loretto, or deprivation of al
econom cally beneficial use, a la Lucas, and that the Penn
Central ad hoc test nust be applied. |If the First District had
applied the appropriate regulatory takings tests, it could have
only determned that the Act is a reasonable regulation of
property rights that does not result in a taking of the STBR

menbers’ property rights.
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A. No Physical | nvasion or Occupati on of Property

The Act as applied has not caused a physical invasion or
occupation of the property of STBR nenbers, and the First
District made no such finding. Although the Act elimnates the
| andowner’s right to any additional upland property that nay
arise fromfuture accretion or reliction, this involves property
that has not yet conme into existence, and its future existence
i s hugely speculative. Thus, the State cannot physically invade
or occupy sonething that does not exist. The idea that the Act
physically invades property that does not yet exist and my
never exi st, i.e., |land created by future accretion or
reliction, cannot seriously be entertained. No taking has
occurred under the Loretta per se test.

B. The Subject Riparian Rights Cannot Be Separated

From the Parcel As A Wiole To Determ ne Wether
There Has Been A Taking

As di scussed above, in determ ning whether there has been a
taking of the STBR nenbers’ property, each parcel of property
nmust be considered as a whole where there has been no physi cal
occupati on or I nvasi on of t he property. “Petitioners’
‘conceptual severance’ argument is unavailing because it ignores
Penn Central's adnmonition that in regulatory takings cases we
must focus on ‘the parcel as a whole.”" Tahoe-Sierra Pres.

Council v. Tahoe Reg'|l Planning Agency, 535 U S. at 331. Thus,

the property of each of the STBR nenbers nust be evaluated as a
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whol e, including the riparian rights, which are only one of
several sticks in the entire bundle of property rights.

The First District violated the non-segnentation rule and
focused solely on two riparian rights, failing to view the
parcel as a whole. Mreover, assumng the riparian rights could
be severed and treated as the denomnator for the takings
analysis, the First District conceptually severed only two of
those rights instead of <considering the entire bundle of
riparian rights. In addition to the right of accretion and
reliction, comon law riparian rights include the right to
general use of the water adjacent to the property; to wharf out
to navigability; access to navigable waters; the right to an
unobstructed view of the water; and rights of ingress, egress,
boati ng, bathing, and fi shing.

Ironically, the First District’s severance of the two
riparian rights for its takings analysis is inconsistent with
its reliance on Belvedere Dev. Corp. v. Departnment of Transp.
Div. of Adnmin., 476 So. 2d 649, 652 (Fla. 1985), to justify its
conclusion that riparian rights cannot be severed and reserved
to the |andowner to avoid a taking. Like STBR in the court
below, the First Dstrict contends that the riparian rights can
be severed for one purpose but not for another.

The result of the First Dstrict’s departure from

establi shed takings jurisprudence is the creation of new per se
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takings rule for riparian rights. There is no conpelling reason
why these rights should be treated any differently than any
other stick in the bundl e of property rights.

C. No Deprivation of Al Econom cally Beneficial Use

The Lucas per se takings test is obviously not satisfied in
this case. STBR nenbers have not been deprived of al
econonically benefici al use of their property; the First
District made no such finding. They retain not only
econom cally beneficial uses of their upland property but also
all riparian rights except the two elimnated by the Act. Thus,
because neither the Loretta or Lucas per se takings tests apply,
the Penn Central ad hoc test is the proper franmework for the
t aki ngs anal ysis. Tahoe-Sierra, 535 U S at 331.

D. No Faci al Taki ng

As earlier discussed, a regulation may be challenged as a
facial or an as-applied taking. A facial challenge contends
that the regulation on its face, as enacted, constitutes a
taking. disson v. Alachua County, 558 So. 2d 1030, 1036 (Fl a.
1st DCA 1990); Keystone Bitumi nous Coal v. DeBenedictis, 480
US at 493. The test in a facial takings claimis whether the
regul ati on, as enacted, “denies an owner econom cally viable use
of his land.” ld. at 495. An as-applied challenge, on the
ot her hand, evaluates the inpacts of the application of a

regulation on a particular parcel of |and. A isson v. Al achua
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County, 558 So. 2d 1030, 1036 (Fla. 1st DCA 1990); Keystone
Bi t um nous Coal Ass’'n v. DeBenedictus, 480 U S. at 493.

The First District accepted STBR s contention that it was
asserting an as-applied claimand treated it as such. Thus, if
the court’s characterization of the claimis correct, the facial
takings test is not applicable.

Arguably, however, STBR s claimis a facial challenge. In
its Initial Brief in the First District, STBR argued:

The unconstitutional application of the Act
by the Final Order should not be allowed to
hi de behind the wunconstitutional Act. | f
the Act is unconstitutional because it takes
riparian rights, then it nust follow that a

permt issued pursuant to that Act results
in an unconstitutional taking.

and
If the statute 1is unconstitutional, the
[Permit] is as well.
(A 12, 23). Indeed, in the very brief DOAH hearing, STBR
presented its case as if it were a facial challenge. For

exanpl e, no evidence was presented to establish the reasonable
i nvest ment expectations of the STBR nenbers or the economc
i mpact of the Act on their individual properties. (T:147-187).
Nevert hel ess, STBR has postured its claim as an as-applied
chal | enge. No doubt this is because it could not possibly
satisfy the facial takings test. The STBR nmenbers have clearly

not been deprived of all economcally beneficial use of their
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properties because they have the use of their upland property
and retain nost of their common |law riparian rights.

E. No As-Applied Taking Under Penn Central

The Penn Central ad hoc test focuses on three factors of
particular significance: (1) the economc inpact of the
regul ation on the property owner, (2) the extent to which the
regulation has interfered wth distinct investnent backed
expectations, and (3) the character of the governnent invasion
Penn Central, 438 U S. at 124; see also Gaham v. Estuary
Properties, 399 So. 2d at 1380.

Regardi ng the econom c inpact factor, the STBR nenbers nust

establish a serious financial loss from the regulatory
i nposition.” Leon County v. d uesenkanp, 873 So. 2d 460, 467
(Fla. 1st DCA 2004). The focus is on the change in fair narket
val ue of the property. In other words, the court nust conpare
the value that has been taken from the property with the val ue
that remains in the property. ld. at 467; Keystone Bitum nous
Coal Ass’'n, 480 U.S. at 497. There is not one shred of evidence
in this record to establish any change in the market val ue of
STBR nenbers’ property or, for that matter, any other economc
i npact on their property.

Moreover, the right to future accretion and reliction is

purely specul ative. No record evidence shows that accretion or

reliction will or is even likely to occur. The record evidence
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proves only that the property has severely eroded. In the
absence of a beach nourishnment project, erosion is likely to
conti nue. The right to future accretions and relictions is so
specul ative that their loss is unlikely to have any significant
i npact on STBR nenbers’ property. See Coastal Petroleum v.
Chiles, 701 So. 2d 619, 625 (Fla. 1st DCA 1997) (holding that
right to royalties to oil and gas in offshore areas if the State
| eased such areas to parties who mght drill for oil and gas was
too specul ative to be protected by inverse condemati on action.)

As the party bearing the burden of showing the Act was
unconstitutional as applied, the STBR nenbers should have
rendered evidence of the economic inpact of the Act on their
property. They failed to carry this burden.

Simlarly, regarding the second Penn Central factor, the
STBR nmenbers failed to sustain their burden of proving the
extent to which the regulation has interfered with their
di stinct investnent-backed expectations. The record is devoid
of evidence on this inportant factor.

Finally, the Penn Central ad hoc test requires the court to

review the character of the governnental action which “is
critical in takings analysis.” Keystone, 480 U. S. at 488.
Wth respect to this factor, “[a] taking may nore readily be

found when the interference with property can be characterized

as a physical invasion by government. . . than when interference

34



arises from sone public program adjusting the benefits and
burdens of economic life to pronote the comon good.” Penn
Central, 438 U S. at 124.

The governnmental action in this case does not physically
i nvade private property and is clearly an exercise of the police
power to prevent public harm and pronote the common good. In
the exercise of its constitutional duty and power to conserve
and protect the state’s natural resources and scenic beauty, ® the
Legi sl ature adopted the Act to abate beach erosion, “a nenace to

the econonmy and general welfare of the people” which is of

“emergency proportions.” Fla. Stat. §161.088. Abating this
critical problemis undeniably a legitimte public purpose, and
the Act’s conprehensive plan to achieve that purpose in
critically eroded areas is rationally related to that purpose.
See Haire v. Florida Dep’'t of Agriculture and Consuner Serv.,
870 So. 2d 774, 782 (Fla. 2004). Thus, the Act is a valid
exercise of the police power and is not a taking because STBR
menbers still have reasonable uses of their property. G isson

v. Alachua County, 558 So. 2d 1030, 1035 (Fla. 1st DCA 1990).

® Article Il, Section 7 of the Florida Constitution provides, in
pertinent part:

(a) I't should be the policy of the state to conserve and protect
its natural resources and scenic beauty. Adequat e provisions
shall be made by law for the abatenent of air and water
pollution and of excessive and unnecessary noise and for the
conservation and protection of natural resources.
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Additionally, the Act is designed to have m ninmal inpact on
affected private |andowners. It applies only in designated

critically eroded areas. The | andowners in these areas retain

all of their riparian rights except the highly speculative
rights of accretion and reliction. They will be prinmary
beneficiaries of the Act because beach erosion will be abated on
their properties and their beaches wIll be restored and
mai nt ai ned. This enhancenent in value is likely to nore than

of fset any decrease caused by the loss of only two of their
riparian rights. See Palm Beach County v. Wight, 641 So. 2d at
51-52 (in rejecting a reqgulatory takings challenge to
designation of public transportation corridors over private
property, this Court noted that those |andowners closest to the
corridors were likely to benefit the nost). Because the Act
does not interfere with |andowners’ property in a substantia
way, it does not amount to a taking and is a |lawful exercise of
the police power. Anhoco Corp. v. Dade County, 144 So. 2d 793,
798 (Fla. 1962).

Finally, the Act itself reflects that it is not intended to
authorize either physi cal or regulatory takings wthout
conpensati on. If inplenentation of the Act requires actual
physi cal appropriation of private property, Section 161.141,
Florida Statutes, provides that the taking nust be acconplished

by emnent domain proceedings. If there is an alleged
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regul atory taking, Section 161.212, Florida Statutes, provides
| andowners with a statutory action for conpensation in circuit
court in addition to their constitutional right to file an
i nverse condemmation action. STBR and its nmenbers have not
pursued these renedies and, therefore, have not been denied
conpensati on.’

Accordingly, when the character of the governnental action
is this case is considered along with the |ack of any evidence
of economc inpact or interference with reasonable investnent-
backed expectations, it is clear that under the applicable Penn
Central ad hoc test no regulatory taking has occurred.

F. Because the Act Is Constitutional, The Cty and

County Need Not Provide Evidence O Sufficient
Upl and | nterest

The First District concluded that Section 161.191(2),
Fl ori da St at ut es, deprives STBR s menber s of certain
constitutionally pr ot ect ed riparian rights wi t hout j ust
conpensati on. Based on that finding, the First District held
that: “because those riparian rights have been infringed,
contrary to the Departnent’s ruling, satisfactory evidence of
sufficient upland interest required by rule 18-21.004(3) nust be

provi ded.” (Opl: 18). The First District Court remanded the

" See W/ liamson County Regional Planning Conmission v. Hanilton
Bank, 473 U.S. 172, 195 (1985) (No constitutional violation
occurs under Fifth Amendnment “until just conpensation has been
denied.”)
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case to the Departnent to provide satisfactory evidence of
sufficient wupland interest pursuant to Rule 18-21.004(3)(b),
Fl ori da Adm ni strative Code.

Subsequently, the First District certified the follow ng
question of great public inportance to this Court:

Has Part | of Chapter 161, Florida Statutes
(2005), referred to as the Beach and Shore

Preservation Act, been unconstitutionally
applies so as to deprive the nmenbers of Stop
the Beach Renourishnent, Inc. of their

riparian rights wthout just conpensation
for the property taken, so that t he
exception provided in Florida Adm nistrative

Code Rul e 18-21.004(3), exenpting
satisfactory evidence of sufficient upland
i nt erest if t he activities do not

unreasonable infringe on riparian rights,
does not apply?

Because the Act is constitutional, the Act does not infringe

unreasonably or otherwise, on riparian rights. STBR presented
no evidence in the admnistrative hearing to denonstrate any
other basis for a determnation that riparian rights are
unreasonably infringed upon. Therefore, the Gty and County are
exenpt pursuant to Rule 18-21.004(3)% Florida Administrative
Code, from the requirenent to provide satisfactory evidence of

sufficient upland interest.

8 Arguably, the City and County are also exenpt from providing
evidence of sufficient upland interest under Rule 18-21.004(3),
Florida Adm nistrative Code, since that rule only applies to the
acts of the permttees. The riparian rights affected by Section
161. 191, Florida Statutes, are not affected by any actions of
the City or County, but rather by the recordation of the ECL
which is an act of the Trustees.
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II'l. THE FIRST DISTRICT |NCORRECTLY HELD THAT STBR HAS
ASSCOCI ATI ONAL STANDI NG TO BRI NG AN AS- APPLI ED TAKI NGS
CHALLENGE TO THE ACT.

Assunmi ng STBR has brought an as-applied takings challenge,
the First District incorrectly held that STBR had associ ati onal
standing to do so. As this Court held in Florida Hone Buil ders
Ass’'n v. Dept. of Labor and Enpl oynent Sec., 412 So. 2d 351, 353
(Fla. 1982), an association has standing to bring suit on behal f

of its nmenbers only when:

(a) its menbers would otherw se have
standing to sue in their own right;

(b) the interests it seeks to protect are
germane to the organi zation's purpose; and

(c) neither the <claim asserted nor the
relief requested requires the participation
of individual nmenbers in the |lawsuit.

In the First District, the Gty and County argued that STBR
could not neet the third prong of the Florida Hone Builders’
associ ational standing test in an as-applied takings claimthat
is subject to the Penn Central ad hoc takings test. (B:9-10).
The anal ysi s under this t est i's not conduci ve to
general i zations, but nust focus on the specifics of each parcel
of | and. “[T]he takings analysis wll depend on the facts of
each individual parcel of land, including the length of tine

that the homeowner has owned the |and, the i nvestnent-backed

expectations of the honeowner, and the use that the honeowner
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desires for her property.” I1d. at 353 citing Penn Central, 438
U S at 124.

The First District, in perenptorily rejecting the Cty's
and County’s standing argunent, relied solely on two federal
cases: Pennell v. City of San Jose, 485 U. S. 1 (1988) and Hunt
v. Wash. State Apple Adver. Commin, 432 U S. 333, 342-45 (1977).
Nei t her case supports t he proposition t hat STBR  has
associ ational standing to bring an as-applied takings claim
Pennel | involved a facial takings claim which the Court
expressly stated “does not require the participation of
i ndi vi dual [nmenbers]” of the association. Pennell, 485 U S. at
7 n. 3. In Hunt, which involved a constitutional challenge to a
statute but not a takings claim the Court held that the relief
sought in that case did not require participation by individual
menbers. Hunt, 432 U S. at 344.

Further, while apparently no Florida court has addressed
this precise issue, federal courts routinely deny associationa
standing in as-applied takings challenges.® See, e.g., Geater
Atlanta Hone Builders Ass'n v. City of Atlanta, 149 Fed. Appx.

846 (11th Cir. 2005)(associations |acked standing to bring their

® These federal decisions are persuasive authority because this
Court based its associational standing rule in Florida Hone
Bui l ders, 412 So. 2d 353 (1982), on the federal associational
standing rule enunciated in Warth v. Seldin, 422 So. 2d 490, 511
(1975) and Hunt v. Wash. State Apple Adver. Commin, 432 U S
333, 343 (1977).
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takings clains challenging a city's expenditure of devel opnent
i npact fees inposed on new devel opnent projects because the
econom c i npact varied dependi ng upon the econom ¢ circunstances
of each of t he associ ati ons' menber s, requiring t he
participation of those nenbers); Rent Stabilization Ass'n v.
Dinkins, 5 F.3d 591 (2d Gr. 1993)(association |acked standing
to bring suit to obtain declaratory and injunctive relief from
rent stabilization schene where the individual participation of
| andl ords was required to determ ne when a taking occurred).

In Comm for Reasonable Regulation of Lake Tahoe v. Tahoe
Reg'l Planning Agency, 365 F. Supp. 2d 1146, 1165 (D. Nev.
2005), the court acknow edged the general judicial consensus
that an association lacks standing to assert an as-applied
t aki ngs chal | enge under Penn Central. The court explained the
reasoni ng behind this rule:

Faci al challenges by their very nature focus
on the nere enactnment of the statute or
or di nance. This is distinct from an as
applied <challenge that wll differ in
application and analysis depending on the

specifics of the person challenging the
gover nnent acti on.

Id. at 1164.

The fact that STBR did not seek noney damages does not
alter this analysis. The Comm for Reasonabl e Regul ation court
recogni zed that seeking equitable relief does not per se

overcone the third prong of associational standing. Id. at 1163

41



citing Hunt, 432 US. at 343 (stating that associational
standing is only proper "if neither the claim asserted nor the
relief requested requires the participation of individua
menbers in the lawsuit")(enphasis added).

Accordingly, the First District’s holding that STBR had
standing to bring an as-applied takings challenge to the
Departnment Permt and/or the Act is erroneous and should be

rever sed.
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CONCLUSI ON

For all the foregoing reasons, this Court should answer the
certified question in the negative. The Act is constitutional
facially and as-applied. The First District failed to apply the
proper regul atory takings analysis. The district court should
have applied the Penn Central ad hoc takings test to the STBR
nmenbers’ property as a whole. Instead, the First District
i nproperly severed the two riparian rights fromthe parcels as a
whol e and categorically hel d t hat t hese rights wer e
unconstitutionally taken. If the <court had applied the
appropriate tests, it could have only correctly concluded that
no unconstitutional taking has occurred.
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