I N THE SUPREME COURT OF FLORI DA

CASE NO.
LT No. 16-1991- CF- 1505

STEVEN EDWARD STEI'N
Appel | ant
V.
STATE OF FLORI DA

Appel | ee

ON APPEAL FROM THE FOURTH JUDI Cl AL ClI RCUI T,
I N AND FOR DUVAL COUNTY, STATE OF FLORI DA

CORRECTED I NI TI AL BRI EF OF APPELLANT

Harry P. Brody
Fl ori da Bar No. 0977860

Jeffrey M Hazen
Fl ori da Bar No. 0153060

Brody & Hazen, PA

P. O Box 16515

Tal | ahassee, Florida 32317
850. 942. 0005

Counsel for Appellant



TABLE OF CONTENTS

| NI TI AL BRI EF OF THE APPELLANT PACE
Table of Contents ....... ... . . .. i 2
Tabl e of Authorities ......... .. .. . . . . . . . . .. 4
Statement of the Case and of the Facts................... 6
1. Procedural History ...... ... ... . .. 6
2. Evidentiary Hearing Testinony (10/18/02) ............ 7
3. Evidentiary Hearing Testinony (2/13/06; 2/14/06) ... 8
4. Hearing Court’s Order — Judge Moran................ 32
5. Hearing Court’s Order — Judge Wggins.............. 33
Request for Oral Argument ........... ... . . . ... . . . ... . ... 34
Reference Key. ... .. ... .. . i 34
Summary of Arguments . ... ... ... 35
Argunment | .. 38

The Lower Court Erred In Denying Appellant’s
Motion To Disqualify Judge Wggins In Violation
O Appellant’s Right To Due Process And A Fair
Trial When Judge Wggins Testified As A Materi al
W t ness

1. Standard of Review........... ... . . . ... ... 38
2. The Lower Court’s Order . ... .. . ... 38
3. The Law I n Cases In Wich the Presiding Judge Is
A Material Wtness............. ... .. 39
4. Conclusion and Relief Sought ...................... 41
Argument |1 ... 42

The Lower Court Erred In Denying Appell ant
Relief Oh H's daim That Trial Counsel Provided
Constitutionally Deficient Ineffective

Assi stance of Counsel In Violation of the Fifth,
Si xth, Eight, and Fourteenth Amendnents to the
U S. Constitution and of the Correspondi ng

Provi sions of the Florida Constitution



1. Standard OF RevieW. . ... ... ... 42
2. The Lower Court’s Order ......... . ... 42
3. The Strickland Standard .............. ... ... ...... 43
4. 1AC. Quilt-Phase......... ... . . .. 44
5. AC. Penalty-Phase........... ... . . . . . . . . ... .. 50
6. Conclusion and Relief Sought ...................... 62
Argument T .. e 64

The Newl y Di scovered Evidence Establishes

That Appellant’s Death Sentence O fends the
Constitutional Prohibition Against the

Di sproportionate Sentencing of Equally Or Less
Cul pabl e Co- Def endant s

1. Standard OF ReVi €W . . .. ...t e e 64
2. The Lower Court’s Order ........ . ... 64
3. The Jones Standard ............. .. .. . . ... 64

4. The Newl y Di scovered Evi dence and Rel ative
Cul pability of M. Stein and M. Christnas...... 65
5. Conclusion and Relief Sought ...................... 67
Conclusion and Relief Sought ........................... 68
Certificates of Font and Service........................ 68



TABLE OF AUTHORI TI ES

Arbeleaz v. State, 898 So. 2d 25, 41( Fla. 2005) ........

Barnshell v. State, 843 So. 2d 836, 843 (Fla. 2000) .....

Card v. State, 803 So. 2d 613(Fla. 2001) ................

Christmas v. State, 632 2d 1368. (Fla. 1994) ........ 15,

Harding v. State, 736 So. 2d 1230 (2" DCA 1999) .. 36, 45,

Harvey v. State, No. SC 95075 (Fla. 2006) ...............

Hazen v. State, 700 So. 2d 1207 (Fl a. )

Hertz v. State, 803 So. 2d. 629 (Fla. 2001) .............

Hldwn v. State, 654 So. 2d 107, 109 (Fla. 1995) ... 51,

Jennings v. State, 718 So. 2d 144 (Fla. 1998) ....... 64,

Jones v. State, 701 So. 2d 76(Fla. 1997) ................

Jones v. State, 709 So. 2d 521 (Fla. 1997) ..............

King v. State, 840 So. 2d 1047, 1049 (Fla. 2003) ........

Larzelere v. State, 676 So 2d 394(Fla. 1996) ............

Lewis v. State, 565 S.G 2d 437 (Ga. 2002) ........ 7, 35,

Looney v. State, 803 So. 2d 656 (Fla. 2001) .............

Maxwel | v. Wai nwright, 490 So. 2d 927, 932 Fla. 1986) 43,

M chel v. Louisiana, 350 U S 91, 101 (1955) ............

Ni xon v. Singletary, 758 So. 2d 618 (Fla. 2000) ..... 49,

Ni xon v. State, SC 92006, SC 93192 and
SC01-2486 (Fla. 2006) .......... ... .. . 45,

Patterson v. State, 513 So. 2d 1257 (Fla. 1987) ........

Ccchicone v. State, 768 So. 2d 1037, 1048 (Fla. 2000)

65

46

45

66

65

64

66

37

64

38

65

39

65

44

44

50

50

32

44



Peede v. State, No. SC04-2094 (Fla. Jan. 11, 2007) ...... 44

Qnce v. State, 732 So. 2d 1059, 1062 (Fla. 1999) ....... 38
Ray v. State, 755 So. 2d 605 (Fla. 2000) ............ 65, 66
Scott v. Dugger, 604 So. 2d 144 (Fla. 1992) ............. 66
Slater v. State, 316 So. 2d 539 (Fla. 1975 ............ 66
Sochor v. State 883 So. 2d 766, 771-72 (Fla. 2004) ...... 42
Stein v. State, 632 So. 2d 1361 (Fla. 1994) .............. 6
Stein v. Florida, 513 U S. 834, 115 S. C. 111,

130 L. Ed.2d 58 (1994) . ... .. . . 6
Stephans v. State, 748 So. 2d 1028, 1032 (Fla. 1999) .... 42
Strickland v. Washington, 466 U.S 668 (1984) ........ 36, 43
Ubin v. State, 714 So. 2d 411 (Fla. 1998) .............. 45
United States v. Cronic, 466 U. S. 648 (1984) ............ 49
U.S. v. Trujillo, 713 F. 2d 102, 106 (11'" Cir. 1983).... 45
Wggins v. Smith, 539 U S 510, 521 (2003) .............. 43




STATEMENT OF THE CASE AND OF THE FACTS

1. Procedural History

On February 7, 1991, Appellant was indicted by the grand
jury in Duval County, Florida, charged with two counts of first-
degree nurder and one count of arnmed robbery. (R 13)

On June 17, 1991, the Appellant’s jury trial comrenced,
and, on June 20, 1991, immediately followng guilty verdicts on
all counts, the penalty phase comrenced and a jury
recommendati on of death by a 10-2 vote was returned. (R 916)

On July 23, 1991, Appellant was sentenced to death. (R
942) The trial court subsequently entered its witten findings.
(R 354)

On direct appeal, the Florida Suprene Court affirnmed the

convictions and sentence. Stein v. State, 632 So. 2d 1361 (Fl a.

1994) Subsequently, the United States Suprene Court denied M.
Stein's Petition for a Wit of Certiorari on Cctober 3, 1994.

Stein v. Florida, 513 U S 834, 115 S. C. 111 (1994).

On Novenber 15, 1995, Appellant filed an initial notion for
post -conviction relief pursuant to Rule 3.850, Florida Rul es of
Crimnal Procedure. A first anended 3.850 notion was filed on
June 21, 1996.

In May, 2002, Appellant filed his second anended Motion to

Vacat e the Judgnments of Conviction and Sentences.



After a bifurcated evidentiary hearing, the | ower court
denied M. Stein’ s Mtion.
Thi s appeal follows.

2. BEvidentiary Hearing Testinony (10/18/02)

On Cct ober 18, 2002, Chief Judge Moran presided over
the evidentiary hearing to which the State had stipul at ed
M. Stein was entitled based upon the allegations in his
3.850 that the State Attorney’s file contai ned an
unsi gned draft of the sentencing order. (PG R 23-100)
Prior to the hearing, Appellant renewed his objection
to the judicial bifurcation of the proceeding. (PC-R 28)

At the evidentiary hearing, Judge Wggins was a
material wtness. (PC-R 72-83) The State Attorneys al so
testified subsequently, Judge Moran issued an Order denyi ng
relief because Appellant does not appeal the denial of
relief on the Patterson claim (PG R 18-46)

Appel | ant does appeal Judge Moran’s Order refusing to
di squal i fy Judge Wggins fromthe case. However, pursuant

to the authority of Lewis v. State, 565 S.G 2d 437 (Ga

2002), Appellant nmaintains that the hearing court erred in
denying his Mtion for recusal and disqualification of

Judge Wggins. (PGR 15-17)



3. Bvidentiary Hearing Testinony (2/13/06 and 2/14/06)

Judge W ggi ns presided over the continuation of the
Appel lant’s evidentiary hearing held on February 13 and February
14, 2005 (PC-R3. 1)

At the 2006 evidentiary hearing, trial attorney Jeff Morrow
testified that he defended M. Stein at the 1991 capital trial.
(PG R3. 3-10)

M. Mrrow testified that he prepared for the death penalty
case by talking to Frank Tasone a | ot, although he apparently
failed to note that time on his bill. (PC-R3. 13) He talked to
M. Tasone, another Jacksonville | awer who had a capital case,
prior to the guilt and penalty phases. 1d. M. Mrrow recalled
that there was “a big break” in Hardw ck, M. Tasone's case, and
M. Tasone asked M. Mrrow for ideas. (PC-R3. 14) M. Mrrow
woul d bunp into M. Tasone like this at the courthouse, and

occasionally they discussed Stein and Harwick. 1d. M. Morrow

testified that he was nentioning this because M. Tassone
couldn’t come up with mtigation either. (PC-R3. 15) However,
Morrow didn’t recall that they discussed either investigation or
what they’'d done to try to |locate sone mtigation. (PC-R3. 16)

Stein was the first death penalty case that M. Mrrow
handl ed by hinmself. 1d. As a public defender, he had sat in
wi th Public Defender Chipperfield on Jackson but didn't do

anything. 1d. Also, he once had a non-capital nurder case that



resulted in a second-degree verdict. Id. On Jackson, he had
been a “go-fer” on the guilty-phase and didn’'t do nmuch. (PC-R3.
17) Stein's was his first penalty-phase. 1d.

M. Mrrow testified that his investigation consisted of an
initial call to Detective Scott to try to set himup for
depositions and there were conplications because Scott was ill
and there were notions to perpetuate testinony. (PGR3. 18)
Then M. Mrrow had a first investigator for a couple of weeks,
before settling on Ken Montcri ef, who |ocated witnesses. (PC
R3. 18) However, the investigation didn't |ocate any w t nesses.
Id. M. Stein's sister and a girlfriend cane to court so they
testified. 1d. The remninder of possible penalty-phase
evidence in M. Muirrows file consisted of a bill for M.
Stein’s attendance at the Phoeni x School of Technol ogy, a
techni cal school in Phoenix. (PC-R3. 19, Def. Ex. 2) M.
Morrow recal l ed “getting stuff,” presumably this record, from
t hat school. (PG R3. 25)

A review of M. Mrrow s statenent for services rendered
indicated that he billed three-and-a-half hours for penalty-
phase preparation. (Def. Ex. 1; PC-R3. 19-25) Further, M.
Morrow testified that sone of his previous talks with M.
Stein’s sister nust have been at |east partially penalty-phase
related, as were his discussions with Dr. Krop. (PGR3. 21-22)

Finally, as wwth M. Mrrow s on-the-fly discussions with M.



Tasone, M. Morrow engaged, at some point, in sone “soul
searching” with Attorney Hank Coxe on how to avoid the
i nposition of the death penalty on M. Stein. (PG R3. 22-23)

M. Mrrow testified that, while he billed for receiving
and review ng co-defendant’s Christmas’ Notice of Mtigating
Circunstances, he didn't recall preparing such a Notice of
Mtigation on behalf of M. Stein. (PC-R3. 29) After review ng
his statenment again, he confirned that he did not bill for the
preparation of such a penalty-phase docunment. 1d. He did bill
for talking to Christmas’ attorney, M. Chipperfield, about M.
Christmas’ Notice of Mtigation, however, confirmng that M.
Chi pperfield was the nore experience capital attorney. (PG R3.
30)

Regardi ng a penal ty- phase strategy, M. Mrrow testified
that his strategy was to humanize M. Stein before the jury and
try to argue that Christmas was the shooter. 1d. M. Morrow
wanted to argue that, for all M. Stein knew, the plan was
robbery only. (PC-R3. 31) Morrow hoped this guilt-phase
def ense woul d “blend over” into penalty-phase by the use of the
sister and girlfriend. (PC-R3. 31-32)

M. Morrow conceded, however, that he had “no mtigation,”
which is why he conm serated wwth M. Tasone, who said that he
al so had no mtigation in Hardwi ck. (PC-R 32) (M. Mrrow al so

indicated that he is aware that M. Tasone was ultimately

10



determ ned to have rendered ineffective assistance of counsel in
Hardw ck. (PG R3. 33) M. Mrrow was actually worried by the
fact that he had no mtigation to present. Id. He indicated
that he shoul d have gone to Phoenix, where M. Stein was from
and shoul d have “basically talk[ed] to everybody.” (PC-R3. 34)
M. Mrrow knew that M. Stein had only been in Jacksonville for
a few nonths, for a short tinme at nost. [d. M. Mrrow knew
that Stein was not from Jacksonville and spoke with M. Stein’s
sister in Phoenix. (PC-R3. 35) Nevertheless, neither M. Morrow
nor his investigator went to Phoenix to investigate. 1d.
Tellingly, M. Mrrow conceded that, were he on the case today,
he woul d not nmerely go to Phoenix but would “canp out there.”
Id. Further, he testified that he shoul d have done the sane at
that tine. Id.

M. Mrrow agreed that, clearly, if there were people who
coul d present testinony about problenms that M. Stein had
growi ng up, possible problenms with drugs or injuries, or things
whi ch shaped himas a person and as a human bei ng, such
testi nmony woul d be the sort which the defense should present to
the jury in the penalty phase. [1d. “That's what you're
supposed to do,” M. Mrrow enthused, and, | ooking back,
confirmed that he should have presented such evidence in this

case. (PC-R3. 36)

11



As it was, the totality of the penalty-phase took a single
day. 1d. The penal ty-phase began i nmedi ately upon the
conclusion of the guilt-phase Id. M. Mrrow did present the
two girls who attended the trial, M. Stein’ s sister and
girlfriend, Ms. Mdss and Ms. Giffin. 1d. In preparation, he'd
talked to the sister nonths before and again right before she
testified. (PC-R3. 37)

Consi stent with his recollection that he had not prepared a
life story or alife history of M. Stein, M. Mrrow s primary
recol | ection of the substance of the penalty-phase is that he
did not have any mtigation to present. |d.

Regarding the guilt-phase, M. Mrrow testified that he
pl anned to concede that M. Stein was guilty of robbery despite
the fact that the concession would nean that M. Stein was al so
guilty of felony murder. (PG R3. 38) M. Morrow naintained
that he talked to M. Stein about the fact that a concession of
guilt to robbery would nake M. Stein liable for felony nurder
and eligible for the death penalty. Id. Thus, M. Mrrow s
strategy was to concede guilt to robbery, but to argue for a
| esser-included |i ke second-degree nurder on mansl aughter. 1d.
In fact, M. Mirrow admtted that his strategy was to “1 ook for

a jury pardon.” (PC-R3. 39) M. Mrrow nmaintained that the

jury could find M. Stein guilty of robbery but not guilty of

felony nurder. 1d. He did not, however, indicate howthis could

12



happen, although this is precisely what he asked the jury to do
in his closing argunent. 1d. Further, M. Morrow naintained
that M. Stein agreed that Morrow could plead himguilty to
robbery. 1d.

M. Mrrowinitially indicated that he had many jail
conferences with M. Stein. |1d. However, the statenent for
services rendered doesn’t corroborate “many” such conferences.
(PG R3. 39-40) Each tinme he went to court, Mrrow testified, he
saw M. Stein, although he sinply couldn’t recall every single
time. (PC-R3. 41) Close to trial there would be a |ot of tines
where they discussed the particular strategy of calling the
sister and girlfriend. 1d.

M. Mrrow al so discussed the guilt-phase strategy of
conceding guilt and pleading M. Stein guilty to arnmed robbery
felony nmurder. 1d. Such discussion, M. Mrrow asserted, was

“very, very conplex.” Id. They discussed felony nmurder in great
detail. 1d.

M. Mrrow s only guilt-phase strategy was to argue for a
jury pardon. (PC-R3. 45). He disputed that the fel ony nurder
determ nati on woul d be “automatic” upon conviction for arned
robbery, which he was conceding, but admtted that a verdict of
guilt on an arned robbery count and guilt on a count of second-

degree nmurder instead of on a felony nurder or first degree

mur der count woul d be inconsistent. (PG R3. 46) M. Mrrow did

13



not explain what sort of jury formor instruction could permt
the outconme he was arguing for. Id.

M. Mrrow did not advise M. Stein regarding the |aw on
jury pardons, but told M. Stein that the jury pardon is a
mechani sm for society to express nercy and for the jury to try
to find the good in people. (PC-R3. 46) Thus, “sonetines a
jury pardon exists and, when it does, if there’s a finding of
second degree nurder then the state will not be able to appea
and get a first-degree nurder.” 1d. After such a discussion,
M. Mrrow recommended this strategy and, he testified, M.
Stein agreed that the defense “May have to take the argunent of
felony nmurder and try to get a jury pardon.” (PC-R3. 17)
Further, such a strategy was not only a guilt-phase strategy,
but was, according to M. Mrrow, M. Stein’ s “best chance of
not getting the death penalty.” 1d.

Apparently, then, M. Mrrow propounded the jury pardon
strategy as a way to obviate the need for mtigation as well as
the only practicable guilt-phase defense, although M. Nborrow
did not think there was any realistic chance that M. Stein
woul d not be convicted of arnmed robbery. (PG R3. 47-48) In
fact, M. Stein agreed that he asked the jury to convict M.
Stein of the arnmed robbery count. (PC-R3. 48) The only
alternative, M. Mrrow testified, would be to “stonewal | the

state and nmake them prove every single elenent of the crine.”

14



| d. However, M. Mrrow thought then, and still believes, that
the best strategy was to go for a jury pardon. (PC-R3. 49)

M. Mrrowtestified that the main thing that he knew about
M. Steins life was the “evidence of him being a skinhead,” and
of his “hate crines,” and “all that.” (PC-R3. 50) He testified
that M. Stein had racial tattoos, had a “hate crine” to his
name, and had a prior nurder in Arizona. |d. Nevertheless,
conflictingly the Court records reveal that the only mtigation
the Court found was “no significant crimnal history.” (PC-R3.
51) Further, M. Mrrow acknow edged that the Court did not
find that he had presented any credible mtigation. 1d. M.
Morrow al so acknowl edged that nothing about M. Stein’s life was
presented. 1d.

Utimately, M. Mrrow reiterated, when asked if this
dearth of mtigation was a shortconmng in the defense, that he
wi shed he had, in fact, canped out in Phoenix. Id.

Finally, on direct exam nation, M. Mrrow confirnmed that,
M. Steins jury could not have been nade aware that M.
Christmas ultimately received a death sentence for the obvious
reason that the Florida Suprene Court’s reversal of the
Christmas court’s over-ride of the Christnmas jury recomendation
for Iife occurred after the Stein jury was rel eased from

service. (PC-R3. 53-54); Christmas v. State. 632 So. 2d

1368(Fla. 1994) In fact, M. Christmas was tried later then M.

15



St ei n because, as the court tentatively recollected, the defense
in Stein pushed to proceed nore quickly. (PC-R3. 53)

Also, M. Mrrow testified that, around the tinme of the
Stein trial, M. Mrrows partner’s wife was nurdered. 1d. M.
Morrow deni ed that her victimzation, though hitting close to
hone, effected his preparation or performance. |1d.

M. Mrrow did recall having to | eave the hearing on M.
Stein’s Suppression Mtion because he had to attend to a sick
child. (PGR3. 55) M. Mrrow acknow edged that he did not get
M. Steins permssion to |leave. 1d. Therefore, M. Stein was
| eft unrepresented at the hearing, of an admttedly “crucial”
nmotion. M. Morrow reasoned, “[I]f the confession canme in, then
|’d have to do the jury pardon. If it didn't cone in, then “I
woul d take a different strategy.” Id. Here, M. Morrow clearly
adopted the portrayal of the “jury pardon” approach as a “I ast
ditch strategy” — “I mean that’s sonething you use when you
don’t have anything else.” (PG R3. 56)

In response to the question of whether he could or should
have sought a continuation of the suppression hearing, M.
Morrow testified that there was an energency call and that he
had to | eave, but he deferred to the record as to whether a
conti nuance was requested. (PG R3. 56-57) M. Mrrow did

apparently understand that “technically” M. Christmas’ counse

16



couldn’t have represented M. Stein for the duration of the
heari ng because of a conflict. (PC-R3. 57)

On cross-exam nation, M. Mrrow reiterated that he had
been a public defender for four years before the Stein trial.
(PGR3. 62) In that capacity, he observed the Public Defender’s
capital trial attorneys. 1d. After 1985, he made his living in
private practice as a crimnal defense attorney. (PC-R3. 63)

In the Stein case, he felt that the best strategy was to
pursue a “jury pardon,” which he’d seen happen in a sexua
battery case.

Regardi ng the investigation of possible mtigation, M.
Morrow spoke with M. Stein and hired M. Mncrief (PG R3. 65-
66) Further, both M. Stein and M. Stein’'s sister explained to
himthat M. Stein’s parents were too old to be involved. (PG
R3. 66) However, M. Stein's sister had flown in fromtheir
home in Arizona, presumably to assist the defense.

M. Mrrowtestified that his research reveal ed a federal
case that put the prerogative for calling the parents as
w tnesses on the defendant. (PC-R3. 67-67) Further, he tal ked
to M. Chipperfield, Christnmas’ attorney, about mtigation
generally. M. Mrrow also conferred with Hank Coxe about the
penalty phase. (PC-R3. 67) Also, the investigator, Ken
Moncri ef, may have spoken to Kyle Wiite, a friend of the

def endant and a guilt-phase witness for the prosecution. |d.

17



Regar di ng i nnuendo that M. Stein nay have been a ski nhead
or a white supremaci st and accordingly nmay be bl azoned with
racial tattoos, their signature inprimatur, and that M. Stein's
friends mght be simlarly decorated, M. Mrrow denied that he
spoke with any of them (PC-R3. 69-71) Investigator Moncri ef
did, however, and, ultimately, M. Mrrow did not believe any
al l eged noxious affiliations or their insignia becane issues for
the jury. 1d.

Finally, on cross, M. Mrrow testified that he hired Dr.
Krop, a nental -health expert, but, as Krop reported nothing
hel pful, Krop was not used. |d.

Regarding the guilt-phase, M. Mrrow testified that the
prospective adm ssion into the evidence of M. Stein's
“confession,” that he was involved in a robbery gone bad at the
Pizza Hut, was rendered unavoi dable by the denial of M. Stein's
Motion to Suppress and forced M. Mrrow and M. Stein to engage
in extensive di scussi ons about whether M. Morrow shoul d concede
guilt to the arned robbery and argue for “some sort of |esser
conviction on a homcide or sone sort of jury pardon.” (PC-R3.
75-76) Utimately, Mrrow testified, that was the “whol e
strategy,” including for the penalty-phase, in which M. Morrow
hoped that the credibility he would gain with the jury by making
t he concessi on woul d cause the jury to recommend life. (PG R3.

76)

18



Finally, M. Mrrow expl ai ned why voluntary intoxication
was not a viable defense, and, reviewing the bill which he
submtted for paynent, M. Mrrow identified tinme on his bill
whi ch coul d have been spent on penalty-phase issues. (PC-R3. 78-
87)

On redirect, M. Mirrowclarified that Stein was his first
capital case. (PC-R3. 92) Thus, prior to Stein, he had not
handl ed a capital case or conducted a penalty-phase. 1d.
Tellingly, the only person he actually recalls talking to about
possibly providing mtigation was M. Stein’s sister, although
the girlfriend was al so called as a witness and he al so spoke to
Kyle Wiite, who was hostile. (PC-R3. 92-93)

On re-cross, M. Mrrow acknow edged that he added
| nvestigator Moncrief to the brief mtigation witness list. (PC-
R3. 93) Unfortunately, Dr. Krop provided “nothing hel pful”
toward mitigation. 1d. Lastly, M. Mrrow penalty-phase
preparation included talking to attorneys Coxe and Chipperfield
about mtigation. (PC-R3. 93-94)

M. Stein's sister, Sandra Bates, testified that she is
approxi mately eight years older than M. Stein. (PG R3. 105)

In fact, she recalled the happy day when she and their parents
rode to the orphanage to bring Steven hone. (PC-R3. 106) Sandra
recalled that she was the first of the famly to hold him 1d.

Her parents, she testified, waited thirteen years to have

19



children, first adoption her and then his. 1d. The Steins were
ol der when they adopted her, and nuch ol der when they adopted
Steve. I1d.

The Stein famly, now four, lived in a small house in
Maywood, New Jersey. (PC-R3. 107) Sandra sinply adored Steve.
Id. Every year they took a special famly vacation. 1d. His
si ster babysat for Steve after school, and the parents and Steve
had a loving relationship. Id.

Then, in 1977, the famly noved to Phoenix. (PC-R3. 108)
Ms. Stein was in ill health, with arthritis, and the famly
doctor recommended Arizona. (PC-R3. 109) M. Stein, the
father, a warehouse nmanager, was initially unenpl oyed when they
noved, but Ms. Stein's arthritis was relieved, although she
subsequently becane further afflicted with other illnesses. 1d.
Despite her poor health, she |oved Steve “imensely.” [d. She
“adored him” 1d.

As Sandra Bates testified, the Steins were two people who

had | ost nine babies naturally. 1d. “They wanted children

terribly and they opened their hearts” to Sandra and to Steve.
(PG R3. 109-110) Sandra had been adopted as a newborn, and,

| ater, Steve was adopted at about eight nonths of age. (PGR3
110) Ms. Stein told Sandra that Steve' s nother was young and
had just happened to be in the area when she went into | abor and

gave birth. Id. (See also Def. Ex. 3)
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Steve was in elementary school when the Steins noved to

Phoeni x, and Sandra was in H gh School. 1d. Sandra still
recal l ed that she and her nom regi stered Steve for school. (PC-
R3. 110-111)

The nove was hard on their father, though, and noney was
very tight, Sandra recalled. (PC-R3. 111) Predictably, noney
pressures created stress in the house. Id.

Sandra got married when she was 18 and noved away for two
years. (PG R3. 112) Her husband was stationed in Guam |d.
However, she kept in touch with Steve through letters. (PC-R3.
113) They couldn’t afford the phone, but Steve wote all the
time. 1d. Sandra described Steve as a “sweet, young kid” who
woul d draw pictures and mail themto her. Id. Once, she heard
fromher nother that he had had an appendicitis attack and felt
terrible that she couldn’t be there. |d.

After Sandra returned, she was divorced in 1981 or 1982.
(PG R3. 114) Eventually, she remarried and had a baby, but now
she lived in Phoenix, so Steve would come over and stay w th her
son all the tinme. 1d. They would play board ganes and famly
ganmes, and she entrusted her son to Steve. 1d.

Sandra testified about the horrific autonobile accident
that Steve was in. (PC-R3. 115) One passenger died, a girl,
and Sandra recalled attending the funeral. Id. Steve suffered

bad injuries as well, and Sandra saw himin the hospital wth
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his jaw wired shut. 1d. Steve seened “heartbroken.” (PG R3.
116) Because he couldn’'t attend the funeral, she represented
him Id.

Ms. Stein’s health had continued to deteriorate and she

becane di abetic and suffered renal failure, requiring dialysis.

ld. The father also lost his health, suffering from enphysenma

1d.
Sandra Bates recalled that she testified at Steve's trial,
but she was not prepared by counsel to testify. (PG R3. 118)
She had flown in to be with Steve because their parents were too
sick to travel. (PC-R3. 119) Steve had only noved to
Jacksonvill e from Phoeni x “maybe” six nonths earlier. 1d.
However, Steve' s attorney never cane to Phoenix and, in fact,
had called her on short notice, within a week of when she needed
to be there. (PC-R3. 120) Nevertheless, had she been asked at
trial the questions which she was asked at the evidentiary
heari ng, she would have testified at trial in the same way. |d.
On cross, Sandra Bates reiterated that the Stein famly was
rich in terms of enotional support and | ove. (PG R3. 120-121)
Steve was raised in the sane loving, caring famly environnent.
(PG R3. 121) Sandra testified to her love for Steve and that
she tried to hel p hi mwhen she could. (PC-R3. 122)
Sandra testified that her father died in 1991 and that, at

that time, he and his wife had been married over 40 years. (PC-
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R3. 124) They raised her and Steve to the best of their
ability. 1d. Sandra recalled that Maywood, New Jersey was
outside New York City and that it was full of famlies with
young chi l dren, so Steve had many friends growi ng up, was a Cub
Scout, and played sports. (PC-R3. 126) She renenbered that
Steve was always smart, and he got along well with the rest of
the famly. (PG R3. 127)

She was 16 and Steve was 9 when they noved to Phoenix. Id.
Subsequently, when Steve was 16, he was involved in a serious
autonobil e accident. (PG R3. 128) Steve got a settlenent after
t he accident, with which he financed an education in autonobile

repair. ld. (See also Def-Ex. 2)

Sandra acknow edged how difficult it can be to raise
t eenagers, but, again, testified that her parents did their best
with Steve. (PG R3. 130)

On redirect, Sandra testified that Steve was a good
brot her, that she has many, many good nenories of him and that
he was a good son for a long tine. (PC-R3. 131)

Next, Donna Nolz testified that she knew Steve from grade
school in Phoenix. (PC-R3. 133) She knew himfor many years
and recalled his kindness. (PGR3. 134) He did mss a |lot of
school, she recalled, calling in sick, and he was so pal e that
occasionally the kids would tease himas an “albino.” (PC-R3.

135- 136)
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Ms. Nol z and Steve devel oped a strong friendship, and she
recall ed that he was “peaceful” — not the type of boy who picked
fights. (PC-R3. 136-137) People would be happy to see him
(PGR3. 137) He didn’t run with the popular crowd but he was
not disliked. 1d. She testified that it was al ways
“worthwhile” to stop and talk to him (PC-R3. 138) He was
someone she was glad to run into. 1d.

No one fromhis attorney’s office ever came to Phoeni x and
tal ked to her at the tine Steve was on trial, but she’ d have
told the jury what she knew had she been asked to. (PC-R3. 139)

On cross, Ms. Nolz reiterated her concern that Steve m ssed
school and his parents didn’t seemto care. (PC-R3. 141)

Shandra El ai ne Mann testified that she met Steve Stein when
she was 15 through offices of a girlfriend whose | ast nane’s
been forgotten. (PC-R3. 145) At the time, Steve was laid up in
bed after the bad car accident. (PC-R3. 145-146) She quickly
fell in love with himand began staying with himat the house.

| d. She admired his intelligence and his reckl essness. (PGR

147) Also, he was very nice to her. 1d. For a year, or a year
and a half, she lived with Steve in his room 1d. H's parents
were there but they were nuch older and ill. [d. They didn't

seemto mnd what Steve did. (PC-R3. 148) Steve was given a

ot of freedom 1d. \Wat happened, Ms. Mann testified, was

24



preci sely “what one woul d expect to happen.” [1d. They did,
however, get married first. (PC-R3. 149)

When Ms. Mann told Steve that she was pregnant, she
insisted that she wanted to give the baby up for adoption. (PC-
R3. 148) Steve was very upset at the thought of giving the baby
up, because he had been adopted hinself 1d. Steve wanted to
keep the baby. 1d. He'd often told her of the pain that he
suffered from being given away by his nother. 1d.

Eventual |y, although they were married, Shandra left Steve,
found adoptive parents, and noved to another state to have the
baby, which she gave up. (PG R3. 149-150) At this point, she
and Steve stopped speaking. (PG R3.151) He was “devastated” and
“hurt.” 1d. As a child of adoption he felt that he had been
| onely, that he and his parents had no bond, and that he had
been hurt by the whole process. (PG R3. 151-152) He did not
want to do that to anyone else. (PG R3. 152) Eventually, the
couple were divorced. 1d. In one fell swoop, Steve had | ost
his wife and his child. 1d.

Finally, Ms. Mann testified that the car weck had |eft
Steve in a great deal of pain and that he had pernmanent scars
fromit. (PGR3. 153)

Shandra Mann, Steve’'s fornmer wife, was never contacted by

Steve's attorneys. |1d. Had she been contacted, she woul d have
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testified consistently with her testinony in the evidentiary
hearing. 1d.

On cross, Ms. Mann testified that Steve did not know where
she went when she left to have her baby. (PC-R3. 156)

Next, Phillip (Doug) Bacha testified that he net Steve in
grade school. (PC-R3. 162) At first, they were just
acquai ntances, but, eventually, particularly after Doug visited
Steve in the hospital, they becane friends. (PC-R3. 162)
Steve's injuries were serious. (PC-R3. 162) Further, the woman
who was killed was one of Steve's friends. (PC-R3. 163)

Steve and Doug spent a lot of tine together after that.
(PG R3. 164) Doug visited the Stein house often. 1d. They were
nei ghbors, so Doug saw himon a regular basis. (PCR3. 165)

According to Doug, Steve was highly intelligent, with
interesting things to say and interesting viewoints. 1d. They
also liked the sane nusic. |1d.

After Doug went in the Navy, Steve was one of the few
peopl e that he kept an open line of conmunication with through
correspondence and phone calls. Id. Doug trusted Steve, and
Steve was one of the few people who continued to stay in contact
with himwhen he was in the mlitary. 1d.

Doug was not contacted by Steve's | awer when the tria

t ook place. Id. Had the Navy cleared himto testify, he would
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have testified as he did at the evidentiary hearing. (PCR3
167)

On cross, M. Bacha testified that he saw Steve every tine
that he came hone on | eave fromthe Navy. (PG R3. 169)

Doug chal | enged the prosecutor’s innuendoes that Steve “had
pi cked up sone white suprenacist attitudes or racist tattoos.”

Doug was concerned, however, by Steve' s increasing drug use
and druggie friends. (PC-R3. 172) He counseled Steve, but
acknow edged that Steve could be stubborn. (PC-R3. 173)

On redirect, Doug confirned that Steve seened to have
drifted into the use of stronger drugs and that they had a
negative effect on him (PCR3. 174)

Shari Roinestad testified that Steve and her son were the
same age and were friends. (PC-R3. 185) Steve often woul d hang
out at her house, and she got to know him |d. She and Steve
shared an interest in politics and poetry.

Ms. Roi nestad thought that Steve was “deep” for his age,
and they discussed politics, poetry, and loyalties. (PCR3
186) She appreciated Steve’'s good thoughts and good opi ni ons.
Id. She noticed how inportant |loyalty was to Steve. 1d.

Since Shari was divorced and had troubl e sl eeping, Steve
woul d sonetines sit up with her late and talk. (PC-R3. 186-187)
Steve would wite songs which she thought were “depressing”

“about canyons and crying, and all that.” (PCR 3. 187) Those
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were “the echoes of dead Indians,” she said. 1d. She thought
his stuff was depressing and he thought her poetry was
depressing. 1d. She saw Steve and her son, M chael, as

“fatherl ess boys,” They just needed sonebody to nake them

stop.they were restless and always on the go, |like they couldn’'t
sit still. 1d. They just didn't have any mascul i ne influence,
she lanented. 1d. To her, it seened as though they were | ooking

for a father-figure. (PGR3. 188) Steve's father was elderly
and, thus, uninvolved. He al so had enphysema. |d. She' d see
Steve al nost every day. 1d. He would share poetry with her in a
way he didn't with his owmn nother. (PG R3. 189)

After the auto accident, Shari saw Steve in the hospital
Id. In fact, both her son and Steve were in several autonobile
accidents, and, as he got ol der, Steve just seened to start
sel f-destructing. |1d. She suspected that, perhaps, he felt
guilt over the girl’s death. 1d. Steve told her that he woul d
see the girl fly through the wi ndshield over and over again.
(PG R3. 190)

Ms. Roinestad was not contacted by Steve’'s trial |awer,
al t hough, had she been, she would have testified. (PGR3. 191)
She is very fond of Steve, who was |like a son to her, and
believes he is a tenderhearted guy. Id.

On cross, Ms. Roinestad testified that she knew Steve

t hroughout the eighties. (PG R3. 192) Steve was around 18 when
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she lost touch with him (PC-R3. 193) However, she cared for
him and still does. (PC-R3. 194) He was |like a son to her, and
she did remain in contact wth himall of these years. Id. The
aut onobi |l e accident in which the girl died had a “huge” inpact
on Steve. (PC-R3. 196) “Hauntingly sad” is how she descri bed
Steve’s nusic — “it was just tears.” Then, after the girl was
killed in the accident, Steve “just started really losing it
and.was doi ng drugs kind of to stop the scene from pl ayi ng over
and over in his mnd.” (PGR4. 207)

Lastly, M chael Roinestad testified that he is Shari’s son.
(PG R4. 208) Steve and he were good friends for years. (PG R4.
210) Their interest in cars and cruising drew themtogether.
Id. He was friends with Steve when Steve took the class to
become a nechanic. 1d. Steve took the class after they'd
tal ked bout opening a garage together. Id.

M chael testified that Steve connected with people well but
was very guarded with hinself, as if he had an enotional wall.
(PG R4. 212) Mchael felt he was the only one who actually
breached that wall. [1d. Regarding the autonobile accident,

M chael explained that it was his forner girlfriend who was
killed. (PGR4. 213)
Both Steve and the girl were passengers and M chael and the

girl had recently broken up. (PC-R4. 214) The girl, D ane, was
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not Steve's girlfriend, but Steve and she were “working on
that.” (PG R4. 215-216)

Steve’s jaw was shattered on one side, his collarbone was
broken, and M chael noticed that Steve s eyes seened to have
darkened fromlight blue to a deep purple. (PC-R4. 216) Steve
had “a ton of injuries” and “was nessed up for a long tine.” 1d.
Steve was al so prescribed a lot of painkillers, as he was in
intense pain. 1d.

Summari zing their friendship, Mchael testified that, as a
friend, Steve would do anything to help you with any problem you
had. |d. He was personable and M chael would often be surprised
by the unlikely people Steve woul d engage in conversation. 1d.
He was interested in people, but at a distance. (PC R4. 217-
218) M chael found this aspect of Steve's personally to be
paradoxical. (PC-R4. 218) Steve would strike up conversations
with people he was unlikely to be friends with, or so it seened
to Mchael. Id. However, everyone he net seened to |ike him
I d. He could connect with people. 1d.

On their teenage rebellious years, Mchael described their
conduct as non-nal evol ent but foolish. 1d. Mchael didn't have a
father-figure and Steve’s was not a “nodel.” Not surprisingly,
he did not see their search as for a father, as his nother
descri bed. He saw their behavior as boys having fun...“typi cal

teenage stuff.” (PG R4. 219)
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M chael described Steve's dad as older and ill, but the
father genuinely | oved Steve, and Steve |oved his parents. (PG
R4. 220) Wen they were sick, it would devastate Steve. Id.

Finally, Mchael would have testified at trial had he been
cont act ed.

On cross, Mchael disputed the prosecutor’s attenpts to
paint M. Stein as a Nazi. (PG R4. 228) In fact, he recalled
that Steve was friends with both blacks and whites. (PC R4.

229; PC-R4. 233) Actually, as the Court noted, the racial
argunment was not an issue at trial. (PGR4. 229)

Finally, Appellant entered into evidence three exhibits and
by stipulation, the record in the case of Marc Chri stnas.

The first exhibit is Attorney Morrow s Statenent for
Servi ces Rendered. (PC-R 198-9) Secondly, the transcript from
t he Phoeni x Institute found in M. Mrrows file. (PC-R 200)
Thirdly, a docunment the defense had obtained fromthe Children's
Aid and Fam |y Services in New Jersey. (PCR 201-3)

The State entered a sworn affidavit and statenent by Mrc
Christmas. (PC-R 205-225)

The Phoeni x Institute Certificate and Children's A d
docunents contain significant mtigation not used at trial. It
shows the desperate circunstances of M. Stein’s birth nother
and of his conception. The attorney’s bill provides a glinpse

of what was done, and not done, by counsel.
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The Christnmas statenent shows that M. Christms is not
credible but was surely at least, if not nore, cul pable than M.
Stein. He was the instigator and notivator. There would have
been no crinme but for him

4. Hearing Court’s Order — Judge Moran

Judge Wggins granted Appellant an evidentiary hearing on
Claimlll of his 3.850, which alleged that Appellant had
di scovered in the State’s Attorney’s files an unsigned

Sentencing Order, creating a prima facia claimthat the state

attorney may have inproperly assisted in drafting the Sentencing

Order in violation of Patterson v. State, 513 So. 2d 1257 (Fl a.

1987) and Card v. State, 803 So. 2d 613(Fla. 1994).

Surprisingly, inits Response to the Second Anended 3. 850,
the State had conceded that a hearing on Claimlll was required.
(The State’s Response is not in the Record.)

Because Judge Wggins would be a naterial witness in
Appel lant’ s evidentiary hearing on his post-conviction notion,
on Septenber 9, 2002, Appellant noved to recuse or disqualify
Judge Wggins. (PGR 1-6) Judge Wggins denied that notion as
to all clains except the Patterson claim (PG R 7-8)

On the Patterson claim Judge Wggins requested that the
Chi ef Judge, Judge Moran, reassign the hearing of that claimto

another circuit court judge. Id. Subsequently, Judge Moran
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reassigned the claimto hinself and set a date for an
evidentiary hearing. (PC-R 9-10)

On Cctober 18, 2002, Judge Moran presided over an
evidentiary hearing of the Patterson claim finding that Judge
Wggins had witten the Sentencing Order wthout any input from
the State. (PC-R 18-22)

Appellant is not appealing Judge Mdran’s Order denying
relief on the claim He is, however, appealing the Denial of his
Motion to Disqualify Judge Wggins, who was a material w tness.
(PGR 1-6); PCR 7-8)

5. Hearing Court’s Order — Judge W ggi ns

On May 2, 2006, Judge Wggins entered an “Order Denying
Def endant’s Motion for Post Conviction Relief.” Appellant
appeal s the court’s findings of fact and concl usions of |aw
regarding the ineffective assistance of counsel claimin the
gui lt-phase of the trial for conceding guilt by undertaking a
“jury pardon” strategy, the ineffective assistance of counsel
claimin the penalty-phase for counsel’s failure to prepare and
present mtigation, and the claimthat newly discovered evi dence
shows that M. Stein’ s death sentence is disproportionate to the

life sentence of the equally, or less, cul pable Christnas.
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REQUEST FOR ORAL ARGUMENT

Appel I ant respectfully requests that an oral argunent be
ordered in this case because the State is seeking the sanction
of death, and because this Court’s special Constitutional role
in Florida’s capital jurisprudence should mlitate it toward
provi di ng Appellant the fullest access possible to press his
claims before this Court, including the historically crucial
opportunity for Appellant’s counsel to argue his case to the
Court.

REFERENCE KEY

The follow ng abbreviations are used to reference the record

that conprises this case:

(R —citations to the direct appeal record;

(PG R —citations to post-conviction record;

(PG R3.) —citations to Volune 3 of post-conviction record;
(PG R4.) —citations to Volune 4 of post-conviction record;
(EX) —Post - convi ction exhi bit;

(Def. Ex) —defendant’ s post-conviction hearing exhibit;

State’'s EX)—state’ s post-conviction hearing

exhi bi t;
( p.) —page;
( pp) —pages; and
(T. ) —transcri pt



Other citations will be identified to the extent necessary
for clarification.

SUMVARY OF ARGUMENTS

Argunent |

Judge Wggins, presiding circuit court judge, erred in
failing to recuse hinmself when he becane a material witness in

the evidentiary hearing. Lewis v. State, 565 S.G 2d 437 (Ga.

2002)

The | ower court erred by failing to consider the Mdtion to
Di squalify objectively froma reasonabl e Appellant’s
perspective. Wen the judge is a material wtness in the case,
and has been exani ned by Appellant’s counsel on a claimthat the
Judge inproperly permtted the State to wite the sentencing
order, the reasonabl e defendant woul d believe that he woul d
suffer negative repercussions fromthe court.

Further, Florida Rule of Judicial Adm nistration 2.160
actually specifies that a basis for disqualification is that the
judge is a material witness for a party to the cause. Rul e
2.160 (d)(2), Fla. R Jud. Admi n.

Al t hough there is no specific showi ng of prejudice and
Appel | ant does not further contest the underlying claim the
| ower court erred in denying his Mition to disqualify the judge,
and Appellant is entitled to a new hearing of all clains in

front of an untainted Tri bunal.
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Argunent ||

The hearing Court erred in failing to find that the trial
| awyer rendered ineffective assistance of counsel in the guilt-
phase of the trial in that the awer’s only strategy of defense
in the guilt-phase was to seek a “jury pardon” by concedi ng
guilt and maki ng Appel | ant deat h-eligi bl e.

A “jury pardon” is not a viable defense to the charges, and
counsel s adm ssion that this was his strategy and that he sold
it to Appellant as the best strategy for the guilt-phase
constituted deficient performance which prejudiced the outcone.

Harding v. State, 736 So. 2d 1230 (2"? DCA 1999). Once the

attorney conceded guilt to robbery as part of his “jury pardon”
strategy, Appellant’s conviction and death sentence were
certain.

Because counsel, by his own testinony, obtained Appellant’s
consent by portraying “jury pardon” as a vi able strategy,
Appel I ant’ s consent was meani ngl ess.

The hearing court also erred in failing to find that trial
counsel’s performance in the penalty-phase constituted

i neffective counsel. See, Strickland v. Washi ngton, 466 U. S

668(1984). The trial lawer failed to investigate the

Appellant’s famly and friends in Phoenix, where M. Stein had
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lived the majority of his life, and, thus, failed to uncover
substantial |ay wtnesses mtigation.

Had he fully investigated, there is a reasonable |ikelihood
M. Stein would have received a |ife sentence.

Argunent |11

The trial judge's sentencing order in Marc Christmas’ case
constitutes Newy Di scovered Evidence and establishes that
Christmas was nore cul pable than or at |east as cul pable as M.
Stein, and, thus, that M. Stein’s death sentence is not
proportionate and cannot w thstand Constitutional scrutiny.

First, if the jury were aware that Christmas got life,

there is a probability under Jones v. State that M. Stein would

get life.
Secondly, M. Stein’ s death sentence cannot withstand this
Court’s proportionality and relative culpability analysis, where
the sane trial judge explicitly found that the co-defendant was

equal l'y cul pabl e or nore cul pable than M. Stein.
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ARGUMENT |

The Lower Court Erred In Denying Appellant’s
Motion To Disqualify Judge Wggins In
Violation OF Appellant’s R ght To Due Process
And A Fair Trial When Judge Wggins Testified
As A Material Wtness

1. Standard of Revi ew

The standard of reviewis whether the circuit court judge
abused his discretion in denying M. Stein's Mtions to

Disqualify the judge. King v. State, 840 So. 2d 1047, 1049

(Fla. 2003); Qnce v. State, 732 So. 2d 1059, 1062 (Fla. 1999)

The issue, then, is, whether there is substantial, credible
evidence in the record to support the court’s ruling. However,
if the sufficiency of the Motion is the basis of denial, then

t hat question of lawis reviewed de novo. Barnshell v. State,

843 So. 2d 836, 843 (Fla. 2000)

2. The Lower Court’s Order

The circuit court ruled that Appellant’s notion to
disqualify himwas facially insufficient (PGR 103-104)
However, the Motion itself rebuts the court’s ruling. The
Motion argues that Rule 2.160(d)(2), FL. R Jud. Admn.,
specifically addresses the instant circunstances. Further, the
di spositive standard for resolution of the disqualification
question is whether a reasonabl e defendant woul d believe that
the presiding judge woul d be biased. The rule of Judicial

Adm ni stration could, therefore, arguably, raise a presunption
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whi ch the record does not rebut. The defendant arguably
chal l enged the judge s credibility and his honesty, since the
def endant di sputed his testinony, so a reasonabl e def endant
woul d perceive that the tribunal which will determine his fate
is tainted by his exam nation of the judge.

The Mdtion clearly and fully sets forth Appellant’s basis
for seeking disqualification of the judge, so the Court’s O der,
to the extent that it is based on the adequacy of the pleading,
IS erroneous.

3. Judge Wqggins, A Material Wtness, Miust Disqualify Hinself.

Where the Judge is a “material witness,” that judge may not
presi de over the case and nust disqualify hinself. Lewis v.
Georgia, 565 S.G 2d 437 (GA. 2002)

In the instant case, Judge Modran’s Order, denying
Appel lant’s Patterson claim relies heavily upon the testinony
of Judge Wggins. (PGR 49-61) Judge Wggins testified that he
did not wite the Sentencing Order or get any help fromthe
State in preparing the Oder. 1d.

Wt hout Judge Wggins' testinony, the testinony of George
Bateh, the State Attorney, conflicts with the record. (PGR 35-
46) However, the best evidence that Judge Wggins wote the
Sentencing Order is his frank testinony that he did just that.

(PG R 49-61)
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As the crucial consideration is what effect on the
reasonabl e Appell ant woul d the judge’s testinony under oath have
on Appellant’s belief that he is receiving a fair trail and
unbi ased consi deration by the w tness-judge of his other

wi t nesses and other clains. The bifurcation of the

Patterson/Card claimfromthe other clains, while, perhaps, an

adm ssi on by Judge Wggins of the need to disqualify hinmself at
| east on the limted basis of not presiding over the claimover
which he is a wtness, has no effect upon the crucial issue of
the Appellant’s confidence in the Judge to consider his other
claims without bias. After all, the Judge may resent the

al I egati on about which he testified, may draw i nferences
regardi ng Appellant’s and Appellant’s counsel’s credibility and

may, in Appellant’s mind, render a judgnent that is tainted by

revenge or resentnent. Admttedly, Appellant cannot prove that
this is the case, but the appearance and perception of bias wll
undoubtedly taint any negative findings of fact and concl usi ons
of | aw.

A nmotion is legally insufficient if it fails to denonstrate
that the defendant has an objectively reasonable, well-grounded

fear of not receiving a fair and inpartial trial. Arbeleaz v.

State, 898 So. 2d 25, 41( Fla. 2005). Thus, the fact that the

Rul e on Disqualification nmenorializes the judge-as-w tness
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ci rcunst ance supports the reasonabl eness and objectivity of
Appel l ant’ s fear.

4. Concl usi on and Relief Sought

Based on the foregoing this Court should disqualify Judge
W ggi ns and remand the case for a hearing before another Judge

on the remaining clains.
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ARGUMENT | |

The Lower Court Erred In Denying Appell ant
Relief on Hs Caimthat Trial Counsel Provided
Constitutionally Deficient, Ineffective

Assi stance of Counsel In Violation of the Fifth,
Si xth, Eight, and Fourteenth Anendnents to the
U.S. Constitution and of the Corresponding

Provi sions of the Florida Constitution

1. Standard of Revi ew

This Court nust enploy a m xed standard for review of the
Circuit Court’s Order on an ineffective assistance of counsel
claim deferring to the circuit court’s factual findings, to the
extent that they are supported by conpetent, substanti al
evi dence, but reviewng the circuit court’s |egal conclusions de

novo. Stephans v. State, 748 So. 2d 1028, 1032 (Fla. 1999);

Sochor v. State 883 So. 2d 766, 771-72 (Fla. 2004)

2. The Lower Court’'s Order

The circuit court’s findings, that trial counsel’s
performance in the guilt-phase of the trial was effective
erroneously concl udes that counsel’s use of an inproper strategy
(the jury pardon) was perm ssible because he adequately advi sed
Appel l ant what the strategy was and Appel |l ant consented. The
O der fails to address the dispositive point of the propriety of

counsel’s use of the jury pardon as a viable strategy.
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Secondl y, regardi ng the penal ty-phase performance, the
court’s findings regarding the underlying facts are not
supported by conpetent, substantial evidence.

3. The Strickland Standard

In Strickland v. Washington, 466 U. S. 668 (1984), this

Court has held that for an ineffective assistance of counsel
claimto be successful, two requirenents nust be satisfied:
first, the claimnt nust identify particular acts or om ssions
of counsel that do not neet prevailing professional standards;
and, secondly, the clear, substantial deficiency shown nmust have

been prejudicial. Maxwell v. Wainwight, 490 So. 2d 927, 932

Fla. 1986).
In the penalty-phase, trial counsel has an obligation to

conduct a reasonable investigation. Strickland, 466 U S. at

691; see also Wggins v. Smth, 539 U S 510, 521 (2003).

Counsel s perfornmance shoul d be judged by the reasonabl eness
standard under prevailing professional nornms. 1d. There is,

al so, a strong presunption of effectiveness. See Strickland,

466 U.S. at 690.

The Court should avoid the distorting effect of hindsight,
shoul d consider the circunstances of the chall enged conduct by
counsel, and shoul d eval uate the conduct from counsel’s
perspective at the tinme. 1d. at 689. The burden is the

defendant’s to overcone the presunption that, under the
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ci rcunst ances, the chall enged conduct by counsel m ght be sound

trial strategy. Id.; see also Mchel v. Louisiana, 350 U S 091

101 (1955) As this Court has witten consistently, “Judicia
scrutiny of counsel’s performance nust be highly deferential.”

ld., see e.g. Qcchicone v. State, 768 So. 2d 1037, 1048 (Fl a.

2000) (“Strategic decisions do not constitute ineffective

assi stance of counsel if alternative courses have been
considered and rejected and counsel’s deci sion was reasonabl e
under the norns of professional conduct.”) The U S. Suprene
Court consistently cites the ABA guidelines for Performnce of

Counsel in Death Penalty cases. Peede v. State, No. SC04-2094

(Fla. Jan. 11, 2007)

In sum the two “prongs” of Strickland are deficient

performance and prejudice. Inportantly, both prongs nust be
satisfied for the defendant to prevail. To neet the prejudice
prong, the clear, substantial deficiency shown nust be
denonstrated to have so affected the fairness and reliability of
t he proceedi ng that confidence in the outcone is undermn ned.
Maxwel | , 490 So. 2d at 932.

4. | AC — @uilt Phase

Counsel acknow edged that his trial strategy was to attenpt
to secure a “jury pardon.” Such a strategy falls even further
out side the perm ssible bounds of attorney action than the

gratui tous concession of guilt which has heretofore been raised



as a “Nixon” claim See N xon v. State, SC 92006, SC 93192 and

SCQ01- 2486 (Fla. 2006) and Harvey v. State, No. SC 95075 (Fl a.

2006) (The Strickland, not Cronic, test is applicable to

concession of guilt cases.) In this case, counsel’s concession
of guilt and consent thereto is franed as part of a legitinmte
trial strategy known as a “jury pardon” or “jury nullification.”
Such a strategy, Appellant contends, is intrinsically inproper.

In Harding v. State, 736 So. 2d 1230 (2nd DCA 1999), the

Florida District court held that an argunent asking the jury to

di sregard the |law was inproper. Harding v. State, 736 So. 2d at

1230. Defense counsel cannot ask the jury to disregard the | aw

ld. citing, Ubin v. State, 714 So. 2d 411 (Fla. 1998)

(Prosecution’s argunent, that defendant sentenced to life could
still be rel eased though ineligible for parole because | aw coul d
change asked judge to disregard the |law, was inproper.) This

court wote that an “ignore the | aw argunment has no place in a

trial. Ubin v. State, 714 So. 2d at 20.

Har di ng concludes that a defense argunment grounded in the
jury’s “pardon power” simlarly “has no place” in a trial.

Harding v. State, 736 So. 2d 1230. Thus, defense counsel may

not argue jury nullification in closing argunent. Id. citing

U.S. v. Trujillo, 713 F. 2d 102, 106 (11'" Gir. 1983) Harding

concl udes,

In arguing the law to the jury, counsel is
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confined to principles that will later be

i ncorporated and charged to the jury. The
jury in this case was properly instructed on
their duty to followthe law as stated in the
jury instructions. The jury nullification
argunent woul d have encouraged the jurors

to ignore the court’s instruction and

apply the law at their caprice...[Neither

the court nor counsel shoul d encourage

jurors to violate their oath.

Harding v. State, 736 So. 2d at 1230.

In the instant case, counsel’s strategy, which the | ower
court found Appellant had agreed to, was inproper. Further,
counsel did not advise Appellant of that, rendering consent
nmeani ngl ess. Counsel testified to his jury-pardon strategy at
l ength. (PG R3. 5.104)

Regarding the guilt-phase, M. Mirrowtestified that he
pl anned to concede that M. Stein was guilty of robbery despite
the fact that the concession would nean that M. Stein was al so
guilty of felony murder. (PG R3. 38) M. Mrrow nai ntained
that he talked to M. Stein about the fact that a concession of
guilt of robbery would nake M. Stein liable for felony nurder
and eligible for the death penalty. Id. Thus, M. Mrrow s
strategy was to concede in said manner but, w thout a basis at
law, to argue for a |esser included |ike second-degree nurder or
mansl aughter. 1d. In fact, M. Mrrow belatedly admtted that

his strategy was to “look for a jury pardon.” (PC-R3. 39)
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M. Morrow nmaintained that the jury could find M. Stein
guilty of robbery but not guilty of felony nurder. 1d. He did
not, however, indicate how this could happen, although this is
what he asked the jury to do in his closing argunent. Id.
Further, M. Mrrow maintained that M. Stein agreed that Morrow
could plead himguilty to robbery. Id.

M. Mrrowinitially indicated that he had many jail
conferences with M. Stein. |d. However, the statenment for
services rendered doesn’t corroborate “many” such conferences.
(PGR 39-40) Each tine he went to court, Mrrow testified, he
saw M. Stein, although he sinply couldn't testify to every
single tinmne. (PC-R3. 41) Cose to trial there would be a | ot
of tinmes where they discussed the particular strategy of calling
the sister and girlfriend. 1d. M. Mrrow al so discussed t he
gui l t-phase strategy of conceding guilt and pleading himguilty
to arned robbery felony nurder. 1d. Such discussion, M. Morrow
asserted, was “very, very conplex,” Id.

M. Mrrow s only guilt-phase strategy was to argue for a
jury pardon. (PC-R3. 45). He disputed that the fel ony nurder
determ nati on woul d be “automatic” upon conviction for arned
robbery, which he was conceding, but admitted that a verdict of

guilt on an arned robbery count and guilt on a count of second-

degree murder would be inconsistent. (PC-R3. 46) M. Morrow does
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not explain what sort of jury formor instruction could permt
t he outconme he was arguing for.

M. Mrrow did not advise M. Stein regarding the |aw on
jury pardons, but told M. Stein that the jury pardon is a
mechani sm for society to express nercy and for the jury to try
to find the good in people. (PC-R3. 46) Thus, “sonetines a
jury pardon exists and, when it does, if there’s a finding of
second degree nurder then the state will not be able to appeal
and get a first-degree nurder.” 1d. After such discussion, M.
Morrow recommended this strategy and, he testified, M. Stein
agreed that the defense “May have to take the argunent of felony
murder and try to get a jury pardon.” (PG R3.17) Further, such a
strategy was not only a guilt-phase strategy, but was, according
to M. Mirrrow, M. Stein’s “best chance of not getting the death
penalty.” Id.

Apparently, then, M. Mrrow is propounding the jury pardon
strategy as obviating the need for mtigation as well as the
only practicable guilt-phase defense, although M. Mrrow did
not think there was any realistic chance that M. Stein would
not be convinced of arnmed robbery. (PC-R3. 47-48) 1In fact, he
agreed that he asked the jury to convict M. Stein of the arned
robbery count. (PG R3. 48) The only alternative, M. Mrrow
testified, would be to “stonewall the state and make them prove

every single elenent of the crine.” Id. However, M. Mrrow

48



t hought then, and still believes, that the best strategy was to
go for a jury pardon. (PC-R3. 49)

M. Mrrowtestified that the main thing that he knew about
M. Steins life was the “evidence of him being a skinhead,” his

“hate crines,” and “all that.” (PC-R3. 50) He testified that
M. Stein had racial tattoos, had a “hate crine” to his nane,
and a prior nurder in Arizona. |d. However, the Court records
reveal that the only mitigation the Court found was “no
significant crimnal history.” (PG R3.51)

Essentially, Attorney Morrow s “strategy” was not a

strategy at all. Such representation nust be deficient.

Further, this situation is even closer than Ni xon or Harvey to

the client not having an attorney at all, which this Court

initially found convincing in Nixon v. Singletary, 758 So. 2d

618 (Fl a. 2000) Under such a scenario, the application of the

“per se rule” of United States v. Cronic, 466 U S. 648 (1984) is

justified. But see, Florida v. N xon, 543 U. S. 175 (2004)

VWhere an attorney goes to the lengths that M. Mrrow did
to convince his client that the client’s best chance is to
i ndul ge a strategy which is inproper, the client not only did
not have a counsel considering and arguing viable strategi es but
had a counsel advocating a strategy which not only could not

succeed but which also automatically nmade the client eligible
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for death. Also, the argunent asks the jury to violate its oath

to follow the law given by the court. See Harding, supra.

Had the client offered no defense and conpl etely declined
representation, the result would be no different than the best
result his counsel could have “hel ped” himto obtain. Because
M. Stein, de facto, did not have the benefit of guilt-phase
counsel, the prejudice to himis clear: he was conpletely
deprived of his right to counsel. These facts are nore

egregi ous than those in Nixon v. Singletary and Florida v.

Ni xon. Here, counsel was, arguably, urging his client to commt
a fraud upon the court by dressing the illusion of a defense up
as a “strategy.”

5. | AC — Penalty Phase

Unlike the guilt-phase, M. Mrrow sinply did not prepare
for a penalty-phase. Wthout undertaking a penalty-phase
i nvestigation, he put on M. Stein’s sister and his girlfriend
Wi t hout preparation because they were at the trial. The |ower
court fails to give proper consideration to the quality of the
penal ty- phase evi dence presented at the evidentiary hearing.

Had counsel presented this evidence, which would give the
jury a three-di nensional portrait of M. Stein, the young nman
whose |ife was in their hands, particularly when the jury
consi dered that Marc Christnmas was serving life (although the

court found himas equally or nore culpable), it is reasonably
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probable that M. Stein would have received a |ife sentence.

See, Hildwin v. State, 654 So. 2d 107, 109 (Fla. 1995) (penalty-

phase counsel ineffective because he failed to unearth a |arge
amount of mtigating evidence.)

Regardi ng a penal ty-phase strategy, M. Mrrow testified
that his strategy was to humanize M. Stein before the jury and
try to argue that Christmas was the shooter. M. Mrrow wanted
to argue that for all M. Stein knew, the plan was robbery only.
(PG R3. 31) Morrow hoped this guilt-phase defense would “bl end
over” into penalty-phase by the use of the sister and
girlfriend. (PGR3. 31-32) Again, Mdrrowis all argunent, no
facts.

M. Morrow conceded that he had “no mtigation,” which is
why he conm serated with M. Tasone, who said that he had no
mtigation in Hardwick. (PC-R3. 32) (M. Mrrow al so indicated
that he is aware that M. Tasone was ultimtely determned to
have rendered ineffective assistance of counsel in Hardw ck.
(PG R3. 33)

M. Mrrow was actually worried by the fact that he had no
mtigation to present. Id. He indicated that he should have
gone to Phoeni x, where M. Stein is from and should have
“basically talk[ed] to everybody.” (PG R3. 34) He knew that
M. Stein had only been in Jacksonville for a few nonths, for a

short tine at nost. | d. M. Mrrow knew that Stein was not
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from Jacksonvill e and spoke with M. Stein’s sister in Phoenix.
(PG R3. 35) Nevertheless, neither M. Mrrow nor his
investigator went to Phoenix to investigate. I1d. Tellingly,
M. Morrow conceded that, were he on the case today, he would
not nerely go to Phoeni x but would “canp out there.” 1d. He
knows he shoul d have done the sanme at that time. [d.

M. Mrrow agreed that, clearly, if there were people who
coul d present testinony about problens that M. Stein had
growi ng up, possible problens with drugs or injuries, and things
whi ch shaped himas a person and as a human bei ng, such
testi nony would be the sort which the defense should present to
the jury in the penalty phase. 1d. *“That’s what you're
supposed to do,” M. Mrrow enthused, and, | ooking back,
confirmed that he should have presented such evidence in this
case. (PC-R3. 36)

As it was, the totality of the penalty-phase took a single
day. 1d. It began i mediately upon the conclusion of the guilt-
phase 1d. M. Mrrow did present the two girls who attended the
trial, M. Stein's sister and girlfriend, Ms. Mdss and Ms.
Giffin. Id. In preparation he’'d talked to the sister nonths
before and again right before she testified. (PGR3. 37)

Consistent with his recollection that he had not prepared a
life story or alife history of M. Stein, M. Mrrow s min

recol |l ection of the substance of the penalty-phase is that he
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did not have any nmitigation to present, other than hoping to
“humani ze” M. Stein with the sister’s and girlfriend s
testinony. |d.

M. Mrrowtestified that the main thing that he knew about
M. Steins |ife was the “evidence of hi mbeing a skinhead,” and
of his “hate crines,” and of “all that.” (PC-R3. 50) This
i nformati on, however, was not true. Further, M. Mrrow
acknow edged that the Court did not find that he had presented
any credible mtigation. I1d. Tellingly, M. Mrrow
acknow edged that nothing about M. Stein’s |ife was presented
to the jury. Id.

M. Mrrow confirmed that, at no tinme, could M. Stein’s
jury have been made aware that M. Christrmas ultimtely received
a death sentence for the obvious reason that the Florida Suprene
Court’s reversal of the Christmas court’s (Judge W ggins
presiding, there as well as over the Stein trial) over-ride of
the Christmas jury recomendati on occurred after the Stein jury
was rel eased fromservice. (PC-R3. 53-54) In fact, M. Christnas
was tried nuch later then M. Stein because, as the court
tentatively recoll ected, the defense in Stein pushed to proceed
nmore quickly. (PC-R3. 53)

Avai l able mtigation was plentiful, M. Stein’s sister,
Sandra Bates, recalled the happy day when she and their parents

rode to the orphanage to bring Steven hone. (PC-R3. 106) She
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recall ed that she was the first of the famly to hold him 1d.
Her parents, she testified, waited thirteen years to have
children, first her and then him |1d. They were ol der when

t hey had her, and nuch ol der when they had Steve. Id.

She recalled how the Stein famly, now four, had lived in a
smal | house in Maywood, New Jersey. (PC-R3. 107) She adored
Steve. |1d. Every year they took a special famly vacation. |d.
She babysat for Steve after school, and the parents and Steve
had a | oving rel ati onship.

She described how, in 1977, the fam |y noved to Phoeni x.
(PG R3. 108) Their nother was in ill health, with arthritis,
and the fam |y doctor had reconmended Arizona. (PC-R3. 109)
Despite his nonmis her poor health, she |oved Steve “immensely.”
|d. She “adored him” Sandra said. 1d. Renenber the Steins

were two people who had | ost nine babies naturally. 1d. “They

wanted children terribly and they opened their hearts” to ne and
to Steve. (PC-R3. 109-110) Sandra was adopted as a newborn,
and Steve was adopted at about eight nonths of age. (PC-R3

110) Ms. Stein told Sandra that Steve’s nother was young and
had j ust happened to be in the area when she went into | abor and
gave birth. 1d. The Children’s Aid Report describes the tough
situation of his birth parents and the circunstances of his

birth and early life. (Def. Ex. 3)



Sandra renmenbers registering Steve for school, along with
Ms. Stein. (PG R3. 110-111)

The nove was hard on M. Stein, and noney was very tight,
Sandra recalled. (PG R3. 111) Mney pressures created stress
in the house. 1d.

Sandra got married when she was 18 and noved away for two
years. (PG R3. 112) Her husband was stationed in Guam |d.
However, she kept in touch with Steve through letters. (PC-R3.
113) They couldn’'t afford the phone, but Steve wote all the
time. 1d. Sandra described Steve as a “sweet, young kid” who
woul d draw pictures and mail themto her. Once, she heard from
her nother that he had had an appendicitis attack and felt
terrible that she couldn’t be there. |d.

After she returned, she was divorced in 1981 or 1982. (PC-
R3. 114) Eventually, she remarried and had a baby, but now she
lived in Phoenix, so Steve would cone over and stay with her son
all the tine. 1d. They would play board ganes and fam |y
ganes, and she trusted her son with Steve. 1d.

Sandra testified about the horrific autonobile accident
that Steve was in. (PC-R3. 115) A girl died init, and Sandra
recall ed attending the funeral. Steve suffered bad injuries as
well, and Sandra saw himin the hospital with his jaw wired
shut. 1d. He seened “heartbroken.” (PC-R3. 116) Because he

couldn’t attend the funeral, she represented him 1d.
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Ms. Stein's health had continued to deteriorate and she
becane di abetic and suffered renal failure, requiring dialysis.

ld. M. Stein also lost his health, suffering from enphysenma

1d.

Sandra Bates could have testified to this mtigation and
nore, but she was not prepared. (PG R3. 118) Moreover, Steve’'s
attorney never cane to Phoenix and, in fact, had called her on
short notice, within a week of when she needed to be there.

(PG R3. 120)

Donna Nol z coul d have testified that she knew Steve from
grade school in Phoenix. (PGR3. 133) She knew himfor many
years and recalled his kindness. (PC-R3. 134) He was so pale
that occasionally the kids would tease himas an “al bino.” (PC-
R3. 135-136)

Ms. Nol z and Steve devel oped a strong friendship, and she
recall ed that he was “peaceful” — not the type of boy who picked
fights. (PC-R3. 136-137) People would be happy to see him
(PG R3. 137) He didn’t run with the popular crowd but he was
not disliked. [1d. She could have testified that it was al ways
“worthwhile” to stop and talk to him (PC-R3. 138) He was
sonmeone she was glad to run into. 1d.

No one fromhis attorney’ s office ever cane to Phoeni x and
tal ked to her at the tine Steve was on trial, but she’ d have

told the jury what she knew had she been asked to. (PC-R3. 139)
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Shandra Mann coul d have testified that she met Steve Stein
when she was 15 through the offices of a girlfriend whose | ast
name’ s been forgotten. (PC-R3. 145) At the tinme, Steve was
laid up in bed after the bad car accident. (PG R3. 145-146) She
quickly fell in love with himand began staying with himat the
house. 1d. She admred his intelligence and his reckl essness.
(PGR 147) Also, he was very nice to her. 1d. For a year, or
a year and a half, she lived with Steve in his room [|d.

What happened, Ms. Mann coul d have testified, was precisely
“what one woul d expect to happen.” I1d. They did, however, get
married first. (PG R3. 149)

When Ms. Mann told Steve that she was pregnant, she told
himthat she wanted to give the baby up for adoption. (PC-R3.
148) Steve was very upset at the thought of giving the baby up,
because he had been adopted hinmself Id. Steve wanted to keep
the baby. 1d. He'd often told her of the pain that he suffered
from having been given away by his nother. Id.

Eventual |y, although they were narried, Shandra |eft Steve,
found adoptive parents, and noved to another state to have the
baby, which she gave up. (PG R3. 149-150) At this point, she
and Steve stopped speaking. (PG R3. 151) He was “devastated” and
“hurt.” Id. As a child of adoption he felt that he had been
| onely, that he and his parents had no bond, and that he had

been hurt by the whole process. (PG R3. 151-152) He did not

57



want to do that to anyone else. (PG R3-152) Eventually, the
coupl e was divorced. I1d. Although he was very young, Steve had
already lost his wife and his child. Id.

Finally, Ms. Mann could have testified that the car weck
had |l eft Steve in a great deal of pain and he had per manent
scars fromit. (PG R3. 153)

Shandra Mann, Steve’'s fornmer wife, was never contacted by
Steve’'s attorneys. 1d. Had she been contacted, she would have
testified consistently with her testinony in the evidentiary
hearing. 1d.

Next, Phillip (Doug) Bacha could have testified that he net
Steve in grade school. (PC-R3. 162) At first, they were just
acquai nt ances, but eventually, particularly after Doug visited
Steve in the hospital, they becane friends. (PCR3-162) Steve’'s
injuries were bad. (PC-R3. 162) Further, the woman who was
killed was one of Steve's friends. (PG R3. 163)

Steve and Doug spent a lot of tine together after that.
(PCR-3. 164) Doug visited the Stein house often. 1d. They were
nei ghbors, so Doug saw himon a regular basis. (PCR3. 165)

According to Doug, Steve was highly intelligent, wth
interesting things to say and interesting viewoints. 1d. They
also liked the sane nusic. |d.

After Doug went in the Navy, Steve was one of the few

peopl e that he kept an open line of conmunication with through
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correspondence and phone calls. Doug trusted Steve, and Steve
was one of the few people who continued to stay in contact with
hi m when he was in the mlitary.

Doug was not contacted by Steve' s | awer when the trial
took place. Had the Navy cleared himto testify, he would have
as he did at the evidentiary hearing. (PGR3. 167)

Doug was concerned, however, by Steve' s increasing drug use
and druggie friends. (PC-R3. 172) He counseled Steve, but
acknow edged that Steve was difficult to deflect froma course
of action that he’d undertaken. (PG R3. 173) Doug confirnmed
that Steve did seemto have drifted into the use of stronger
drugs and that they had a negative effect on him (PG R3. 174)

Shari Roi nestad coul d have testified that Steve and her son
were the sane age and were friends. (PG R3. 185) Steve often
woul d hang out at her house, and she got to know him [d. She
and Steve shared an interest in politics and poetry.

Ms. Roi nestad thought that Steve was “deep” for his age,
and they discussed politics, poetry, and loyalties. (PCR3
186) She appreciated Steve's good thoughts and good opi ni ons.
Id. She noticed how inportant |loyalty was to Steve. 1d. Since
she was divorced and had troubl e sl eeping, Steve would sonetines
sit up with her late and talk. (PC-R3. 186-187) Steve woul d
write songs which she thought were “depressing” - “about canyons

and crying, and all that.” (PC-R3. 187) Those were “the echoes
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of dead Indians,” she said. 1d. She thought his stuff was
depressing and he thought her poetry was depressing. [d. She
saw Steve and her son, Mchael, as “fatherless boys,” They just
needed sonebody to nake them stop.they were restl ess and al ways
on the go, like they couldn't sit still. [d. They just didn't
have any masculine influence, she |anented. 1d. To her, it
seened as though they were | ooking for a father-figure. (PG R3
188) Steve’'s father was old, uninvolved, and sick a lot. He
had enphysema. 1d.

She’ d see Steve al nost every day. Steve would share poetry
with her in a way he didn't with his own nother. (PC-R3. 189)

After the auto accident, she saw Steve in the hospital
Id. In fact, both her son and Steve were in several autonobile
accidents, and as he got older Steve just seened to start self-
destructing. 1d. She thinks that perhaps he felt guilt over the
girl’s death, and it seened that he did at the time. 1d. Steve
told her that he would see the girl fly through the w ndshield
over and over again. (PC-R3. 190)

The autonobile accident in which the girl died had a “huge”
i npact on Steve. (PG R3. 196) “Hauntingly sad” is how she
described Steve’s nusic — “it was just tears.” Then, after the
girl was killed in the accident, Steve “just started really
losing it and.was doing drugs kind of to stop the scene from

pl ayi ng over and over in his mnd.” (PGR4. 207)
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Lastly, Mchael Roinestad could have testified that he is
Shari’s son. (PG R4. 208) Steve and he were good friends for

years. (PG R4. 210) Their interest in cars and cruising drew

themtogether. 1d. He was friends with Steve when Steve took
the class to becone a nechanic. 1d. Steve took the class after
they d tal ked about opening a garage together. 1d.

M chael could have testified that Steve connected with
people well but was very guarded with hinmself, as if he had an
enotional wall. (PGR4. 212)

Regar di ng the autonobile accident, Mchael would have
explained that it was his former girlfriend who was killed. (PC-
R4. 213) Both Steve and the girl were passengers and M chael and
the girl had recently broken up. (PC-R4. 214) The girl, D ane,
was not Steve's girlfriend, but Steve and she were “working on
that.” (PG R4. 215-216) Steve's jaw was shattered on one side,
his col | arbone was broken, and M chael noticed that Steve's eyes
seened to have darkened fromlight blue to a deep purple. (PG
R4. 216) Steve had “a ton of injuries” and “was nessed up for a
long time.” 1d. Steve was al so prescribed a | ot of painkillers,
as he was in intense pain. |d.

M chael could have testified that, as a friend, Steve would
do anything to help you wth any problemyou had. 1d. He was
per sonabl e and M chael would often be surprised by the unlikely

peopl e Steve woul d engage in conversation. |d. He was
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interested in people, but at a distance. (PCR4-217-218) M chael
found this aspect of Steve's personally to be paradoxical. (PC-

R4. 218) Steve would strike up conversations with people he was

unlikely to be friends with, or so it seemed to Mchael. Id.
However, everyone he net seened to like him [|d. He could
connect with people. 1d.

On their teenage rebellious years, Mchael could have
descri bed their conduct as non-mal evol ent but foolish. M chael
didn’t have a father-figure and Steve’'s was not a “nodel.”

M chael could have described Steve's dad as older and ill,
but he genuinely |oved Steve, and Steve |oved his parents. (PG
R4. 220) When they were sick, it would devastate him 1d.

M chael woul d have testified at trial had he bee contacted.

Had this wealth of mtigation been presented to the jury,
as it easily could have been, there is likelihood that M. Stein
woul d have received a |life reconmendation

6. Concl usi on

M. Stein received ineffective assistance of counsel at his
trial. This Court should, thus, vacate M. Stein’s judgnents
and sentences and remand the case for a new trial.

Shoul d the Court determ ne that the guilt-phase is
affirmed, however, the Court should vacate the death sentence

and remand for inposition of a life sentence with eligibility
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for parole in twenty-five years or a new penal ty-phase, as the

court deens proper.
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ARGUVENT | |

The Newly Di scovered Evidence Establishes

That Appellant’s Death Sentence O fends the
Constitutional Prohibition Against the

Di sproportionate Sentencing of Equally O Less
Cul pabl e Co- Def endant s

1. The Standard of Revi ew

This standard of on this claimreviewis the sane as that

utilized for Strickl and. See, Hildwin v. State. No. SC04- 1264

(2006)

2. The Lower Court’s Order

The lower court erred in failing to consider the newy
di scovered evidence cunulatively will all evidence now of record
and to properly asses the probability that a jury would now
return a |ife recomendation. Further, the [ower court failed
to anal yze whether the Florida Suprene Court would over-turn the
death sentence, as it did in Christnas.

3. The Jones Standard

In order to obtain relief froma conviction on the basis of
new y di scovered evidence, a defendant nust establish that the
new y di scovered evidence woul d not have been di scovered by the
defendant or his counsel within the time limtations of Rule
3.851 and woul d probably produce an acquittal on retrial. Jones

V. State, 709 So. 2d 512, 521 (Fla. 1997).



4. The Newy Di scovered Evi dence

M. Stein had the Court take Judicial Notice of the record

in Christnas v. State, 632 So. 2d 1368 (Fla.1994) In that case,

the Florida Suprene Court reversed the death sentence inposed by

the Judge. See also, Ray v. State, 755 So. 2d 605 (Fla. 2000)

As in Ray, the record in the instant case is not
di spositive as to who the shooter was. Regardless, the ol der
man, the convict, the former enpl oyee, the planner, “the

masterm nd,” was Christmas. See, Larzelere v. State, 676 So 2d

394(Fla. 1996) (only “masterm nd,” not shooter, got death)
The lower court found in its sentencing Order in Christnmas

that Christnas was nore or equally cul pable. See also, Ray at

611. Furthernore, nost of the evidence indicates that Christmas
was the domi nant player. 1d. As in Ray, the State sought death
for both, and judge inposed it on both. Christnmas, however,
this Court noted in affirmng Stein, presented nore mtigation
(Stein has now presented significantly nore). In Christnas,
this Court notes that no mitigation was presented in Stein.
Christnmas at 372.

It is manifestly disproportionate for M. Christmas to

receive life and Stein death. See, Ray v. State, 755 So. 2d.

604 (Fla. 2000); Hertz v. State, 803 So. 2d. 629 (Fla. 2001);

and Looney v. State, 803 So. 2d 656 (Fla. 2001)
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In Ray, on proportionality grounds, this Court overturned

M. Ray’ s death sentence. Ray v. State, 755 So. 2d at 611-612.

This Court noted that equally cul pabl e co-defendants shoul d

recei ve equal punishnent. 1d.; see also, Jennings v. State, 718

So. 2d 144 (Fla. 1998); Scott v. Dugger, 604 So. 2d 144 (Fl a.

1992). Further, where a nore cul pabl e co-defendant receives a
life sentence, a sentence of death should not be inposed on the

| ess cul pabl e defendant. 1d.; see also Hazen v. State, 700 So.

2d 1207 (Fl a. ); Slater v. State, 316 So. 2d 539 (Fla. 1975)

Since the Christmas case was tried after Stein was
concl uded and the Sentencing Order and the FSC s reversal
occurred after the disposition of Stein s appeal had becone
final, M. Stein satisfies the first part of the Jones test.

Secondly, the Sentencing Order by Judge Wggins, the sane
trial judge in both trials, explicitly states that M. Christnmas
is as or nore cul pable than M. Stein this constitute powerful
mtigation that woul d probably convince a jury to recomrend
life.

Even if the jury reconmended death, this court would
conduct a de novo review of the relative culpability of M.
Stein and M. Christrmas. The findings by Judge Wggins in
Christnas are stark evidence that the culpability of M. Stein
can be no greater than that of M. Christmas. Therefore, this

Court nust set aside M. Stein’s death sentence.
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5. Concl usi on and Rel i ef Sought

Based on the foregoing, Appellant asks this Court to vacate
his death sentence and inpose a life sentence with eligibility

for parole in 25-years.
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CONCLUSI ON _ AND RELI EF SOUGHT

M. Stein respectfully prays that this Court remand this
case to the circuit court for a new hearing before a different
Judge; alternatively, M. Stein prays that his convictions and
sentences be vacated and the case remanded for a new trial, or,
alternatively, for a new penalty-phase; or, alternatively, that
his Court vacate M. Stein’'s death sentence and remand the case
for inmposition of a life sentence with eligibility for parole in
25-years; and for such other relief as this Court seens proper.
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