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STATEMENT OF CASE AND FACTS

Def endant was charged by indictment wth: conspiracy to
commt racketeering (RICO, RCO first degree nurder of
Krisztina Furton, first degree nurder of Frank Giga, Kkidnapping
of Ms. Furton, kidnapping of M. Giga, attenpted extortion of
Ms. Furton and M. Giga, grand theft of M. Giga s car,
attenpted first degree nurder of Marcelo Schiller, kidnapping of
M. Schiller, arned robbery of M. Schiller, burglary of M.
Schiller’s home, grand theft of M. Schiller’s honme furnishings,
grand theft of M. Schiller’s car, possession of the vehicle
identification plate renoved from M. Schiller’'s car, first
degree arson, extortion of M. Schiller, nine counts of nopney
| aundering, six counts of forgery, six counts of uttering a
forged instrunent and conspiracy to conmt a first degree
felony. (R 61-112)* The matter proceeded to trial on January
22, 1998. (R 248) After hearing the evidence, the jury found
Petitioner guilty as charged on all counts. (T. 12730-35) The
trial court adjudicated Petitioner in accordance wth the
verdict. (T. 12743-44)

This Court summarized the evidence adduced at trial as:

[ Def endant’ s] case involves an intricate set of
facts, which at tines involved many persons. Most of

! The synbols “R” and “T.” will refer to the record on appeal
and transcript of proceedings from Defendant’s direct appeal,
FSC Case No. 93,994, respectively.
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the crimnal charges in this case are related to the
abduction, extortion, and attenpted murder of Marcelo
(Marc) Schiller, or to the abduction, attenpted
extortion, and nurders of Frank Giga and Krisztina
Furt on.

Abduction, Extortion, and Attenpted Miurder of Marc
Schiller [FN1]

In the early 1990s, Marc Schiller was a wealthy
M am busi nessman who owned an accounting firm Dadi ma
Corporation. H's business interests expanded into
providing services that were reinbursed by Medicare
Schiller hired Jorge Delgado [FN2] to assist himwth
his business pursuits, and the tw becane close
friends. Delgado often visited Schiller’s honme for
bot h busi ness and social reasons. Eventually, Schiller
sold the Medicare-related portion of his business to
Del gado, which retained the name “Dadi ma Corporation”
after the sale. [FN3] Schiller selected a new nanme of
“D.J. & Associates” for his accounting business. For a
period of tine after he sold the Medicare portion to
Del gado, Schiller performed consulting work for
Del gado and Dadi na Cor poration. [FN4]

Del gado exercised at Sun Gymin the Mam area
where [Defendant] was enployed. [FN5] The two becane
good friends, and at tinmes [Defendant] woul d acconpany
Del gado on visits to Schiller’s honme. Delgado also
cane to know [Defendant’s] codefendants, Noel Doorba
and John Mese. Schiller believed [Defendant] to be an
unsavory character, and expressed his <concern to
Del gado.

By 1994, a rift had devel oped between Schiller
and Del gado. Schiller had been questioning Delgado’' s
accounti ng practices W th regard to Dadi ma
Corporation, and was also concerned with transactions
i nvol ving some bank accounts. During a neeting with a
banker at a local restaurant, the conflict expanded as
Del gado refused to respond to questions and becane
angry wth Schiller. Thereafter, Schiller advised
Del gado that he was severing all business ties and, on
the advice of [Defendant], Delgado hired John Mese to
be his replacenent accountant. [ FN6]

In the  Septenber-Cctober 1994 tinme frane,
[ Def endant ] advised Delgado of his belief that
Schiller had been cheating Delgado with regard to the
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billing operations that Schiller had been perform ng
for Delgado and the Medicare business. Del gado
testified that [Defendant] showed him docunentation
which purported to prove that Schiller had been
cheating Del gado. [Defendant] asserted to Del gado that
Schiller had al so been cheating [Defendant]. Schiller
flatly denied accusations of cheating Delgado in the
billing operation when Delgado confronted Schiller
wth t he claim [ Def endant ] and hi s cohorts
subsequently generated a plot to kidnap Schiller, with
the goal of forcing himto sign over assets equival ent
in value to that which Delgado and [Defendant]
believed to be owed to them [FN7] Delgado asked
[ Def endant] to do whatever he could to recover the
value Schiller owed to both of them but Del gado
expressed that he did not want to be involved in any
of the schem ng. However, Delgado neverthel ess becane
deeply involved in a plan to kidnap Schiller. He
i nformed [Defendant], Doorbal, and two nen recruited
by [Defendant] from Sun Gym (Stevenson Pierre and Carl
Weekes) of details concerning Schiller’s honme, [FN8]
famly, cars, and personal habits. The group agreed to
secretly observe Schiller to learn his daily routine
to inplenment the plan. Testinony at trial established
that [Defendant] was the unquestioned masterm nd of
the plan to abduct and extort noney from Schiller.
Stevenson Pierre observed [Defendant’s] role to be
that of a general in a mlitary operation. The group
eventual |y purchased or otherw se procured handcuffs,
wal ki e-tal kies, and a stun gun (anobng other itens) to
aid in the abduction plan.

After several failed attenpts at |locating and
capturing Schiller, on Novenber 15, 1994, the group
finally succeeded in abducting him from the parking
lot of the delicatessen restaurant he owned in the
M am area. Doorbal and Wekes grabbed Schiller, and
Weekes subdued Schiller, shocking himwth a stun gun.
Anot her cohort, Sanchez, assisted Doorbal and Wekes
in forcing Schiller into a waiting van. Inside the
van, Schiller was handcuffed and duct tape was pl aced
over his eyes. A gun was placed at Schiller’s head,
and his wallet and jewelry renoved as the van
proceeded to a warehouse that Delgado had rented. He
al so received additional shocks with the stun gun and
he was kicked. [Defendant] arrived at the warehouse



shortly after Doorbal and the others arrived wth
Schiller.

Schiller’s captors demanded a list of his assets
which Schiller initially refused to provide. The
refusal resulted in his being slapped, shocked wth
the stun gun, and beaten with a firearm \Wekes
guestioned Schiller about his assets, based on
information provided by [Defendant] and Del gado.
Schiller testified that after he again refused to
provi de the requested information, he was told that he
was going to engage in a ganme of Russian Roulette. A
gun was placed to his head, the cylinder was turned,
and the trigger was pulled twice but no bullets fired.
[FN9] Schiller’s captors proceeded to read a highly
accurate list of his assets to him denmanding that he
corroborate what they already knew and that he add to
the list assets of which they were not aware. The
captors also apprised Schiller that they knew the
alarm code for entry into his hone. Because his
assail ants possessed such detailed know edge of his
assets and his home, Schiller surmsed that Delgado
nmust have been involved in the plot. Schiller also
came to recognize [Defendant’s] voi ce, despite
[ Def endant’ s] efforts to disguise the identity.
Schiller testified that [Defendant’s] speech often had
a very recognizable lisp-like trait.

The captors further threatened that if Schiller
did not cooperate, his wife and children would al so be
abducted and his wife raped in his presence. Schiller
was eventually conpelled to agree to cooperate but
only if his wife and children were allowed to |eave
the country unharnmed. In the ensuing days, Schiller
began signing over his assets, including a quitclaim
deed for his hone, various docunents granting access
to his checking, [FN10] savings, and |IRA accounts, and
aut hori zation for <changing the beneficiary of his
mllion-dollar insurance policies. [FNL1]

During Schiller’s captivity, [ Def endant ] and
Doorbal entered Schiller’s hone and renoved nany
furnishings and other itens. [Defendant], Del gado, and
Weekes al so began charging thousands of dollars to
Schiller’s credit cards. Mney in Schiller’s safe in
his hone was divided anong Doorbal, Wekes, and
Pierre. Three weeks into Schiller’s captivity, Doorba
and Del gado convinced [Defendant] that Schiller nust
be killed, because he had |ikely surmsed the
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identities of sone, if not all, of his captors. A plan
was then developed to kill Schiller but to give the
appearance that Schiller’s death resulted from the
operation of his autonobile under the influence of
al cohol .

In the fourth week, Schiller was forced to
consune |arge anobunts of al cohol to make him
i ntoxi cated. [Defendant] drove Schiller’s Toyota 4-
Runner into a utility pole on a Manm-area street to
create the inpression that Schiller had been involved
in an acci dent resulting from driving while
i nt oxi cat ed. Door bal and Weekes acconpani ed
[ Def endant], and Schiller was placed in the front seat
of the 4-Runner after it had been driven into the
pol e. [Defendant] and Doorbal then poured gasoline on
the vehicle and set it ablaze. [Defendant], Doorbal,
and Weekes had planned to exit the scene in another
vehicle that Wekes had driven to the scene, but they
noticed that Schiller had sonmehow nanaged to exit his
burning vehicle and was staggering in the roadway.
Schiller had not been securely bound in the seat of
the vehicle. At the urging of [Defendant] and Door bal
Weekes wused his vehicle to strike and run over
Schiller. The three left the scene of these events
believing they had killed Schiller. [Defendant] |ater
instructed Stevenson Pierre to drive by the scene to
determine if there was any police activity.

M racul ously, Schiller survived this attenpt to

take his life. He renenbered awakening in a Mam
hospital having a broken pelvis, ruptured bladder,
brui ses and bur ns, and t enpor ary par al ysi s.

[ Defendant] and the others eventually I|earned that
Schiller had survived, so they visited the hospital
where they thought Schiller was recuperating, with a
plan to suffocate him while he lay in his hospital
bed. Unknown to [Defendant] and the others, based upon
a well-founded fear for his safety, Schiller had
already arranged to be airlifted to a New York
hospital to conplete his recuperation. [Defendant],
Doorbal, and sonme of the other captors proceeded to
enpty Schiller’s honme of the remaining furnishings and
val uabl es. A black |eather couch and conputer
equi pnent were anong the articles pilfered.

Schiller’s testinony at trial included not only a
description of the events surrounding his abduction
and captivity, but also testinony as to the assets
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that had been extorted from him and his attenpts to
recover those assets. He also stated that while he
signed an agreenment with [Defendant] and his cohorts,
i ndicating that the events surrounding his *“abduction”
were actually the result of a failed business deal, he
had always intended to report the incident to the
police. [FN12] He thought that signing the agreenent
was an expeditious way to recover much of the val ue of
the assets that had been extorted from him Schiller
further testified that he never willingly gave any of
his assets to [Defendant], Doorbal, Mese, Torres, or
anyone associated wth them He noted that the
quitclaim deed to the hone that he and his w fe owned
was forged, because on the date indicated for his
wife's purported signature, she was actually in South
Aneri ca.

Schiller identified several itens of property
that belonged to him or his wife and which police
found in [Defendant’s] possession. Among the itens
were conputer equipnment, furniture, and keys to a BMWV
autonobile. He also stated that drafts on his checking
account, which were payable to John Mese or to
entities related to Sun Gym nust have been those
signed by him when he was blindfolded during his
captivity because he never wllingly signed the
drafts. [FN13] A forensic accountant confirnmed that
after an extensive review of records pertaining to
corporations and accounts controlled by [Defendant],
Doorbal, [FN14] or Mese, it was clear that noney and
assets fornmerly in Schiller’s control had been
| aunder ed. [ FN15]

Abduction, Attenpted Extortion, and Mirders of Frank
Griga and Krisztina Furton [FN16]

Frank Giga was also a wealthy Mam -area
busi nessman, who accunul ated much of his fortune from
“900” lines in the phone industry. He and his
girlfriend, Krisztina Furton, were both of Hungarian
heritage. [Defendant’s] codefendant, Noel Doorbal,
| earned of Giga through Doorbal’s girlfriend at the
time. Doorbal was quickly enthralled when shown a
picture of a yellow Lanborghini owned by Giga and
when he learned of Giga s enornous wealth. Doorbal
determined that Giga would be a prinme target for
ki dnapi ng and extortion, and soon convi nced
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[ Def endant] to join his idea. Delgado was aware that
[ Def endant] and Doorbal intended to kidnap and extort
a rich *“Hungarian couple.” [Defendant] was a full
participant in the plot and he told his girlfriend,
Sabi na Petrescu, that he intended to kidnap a
Hungarian who drove a yellow Lanborghini or Ferrari.
[ Def endant] also related to Petrescu that he worked
for the Central Intelligence Agency (ClA), and that
Doorbal was a killer who assisted him in his CA
m ssions. Petrescu testified that [Defendant] and
Door bal had at their disposal a suitcase wth
handcuffs and syringes [FNL17] to use in the kidnaping.

Through an internediary, [Defendant] and Door bal
arranged a business neeting with Giga to discuss
Giga’'s interest in investing in phone lines in India.
The Indian investnment schene was totally bogus and
designed as a schene for [Defendant] and Doorbal to
ingratiate thenselves with Giga and to gain his
confidence. At the first nmeeting, Giga indicated his
| ack  of i nt erest but [ Def endant ] and  Door bal
per si st ed.

In May 1995, [Defendant] and Doorbal gathered the
suitcase containing handcuffs and syringes and nade
another visit to Giga' s hone, wunder the guise of
presenting a conputer to him as a gift. [FN18]
[ Def endant] and Doorbal each had a concealed firearm
during this visit, as they intended to execute the
abduction plan at this tinme. This first attenpt was
aborted after only a fifteen-mnute stay. Doorbal was
irate that [Defendant] did not follow through with the
abduction, but he was placated with the news that
[ Def endant] had arranged another neeting with Giga
for later that day.

When [Defendant] and Doorbal returned to Giga's
home on May 24, 1995, they had concocted the schene of
inviting Giga and Furton to dinner, with the further
goal of luring them to Doorbal’s apartnent, where the
abduction and extortion would begin. [FN19] Between 10
and 10:30 p.m [FN20] Judi Bartusz, a friend of
Giga's, saw [Defendant] and Doorbal |eave Giga's
home in a gold Mercedes, while Giga and Furton |eft
in the Lanborghini. [FN21]

On May 25, Delgado net [Defendant] and Doorbal at
Doorbal's apartnment. [Defendant] infornmed him that
Giga was al ready dead: Doorbal had killed Giga after
the two becanme involved in a scuffle in and around the
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downstairs conputer room in Doorbal’s apartnment.
[FN22] Griga’ s body had been placed in a bathtub in
Doorbal 's apartnment. [FN23] [Defendant] related that
when Furton had heard the scuffling between Doorbal
and Giga, she rose from her seat in the living room
and began to scream when she realized that Giga had
been seriously injured. [Defendant] restrained her and
subdued her with an injection of Ronpun. [Defendant]
expressed his anger toward Doorbal for having killed
Giga before the extortion plan had been conpl et ed.

[ Def endant] and Doorbal subsequently turned their
focus toward Furton. They suspected that she nmust know
the code to enter Giga s hone. Know edge of the code
woul d allow [Defendant] and Doorbal to enter Giga's
home with the hope of gaining access to val uabl es and,
nost inportantly, bank account information for access
to much of his wealth. Doorbal carried Furton down the
stairs fromthe second floor of the apartnent. Furton
was barely clad, wearing only the red |eather jacket
t hat she had worn when she left Griga’s home the night
before, and a hood covered her head. Not long after
Door bal placed Furton near the bottom of the stairs,
al t hough handcuffed, she began scream ng for Giga. At
[ Def endant’ s] direction, Doorbal injected Furton with
nore horse tranquilizer, causing her to scream again.
[ Def endant] and Doorbal then questioned Furton about
the security code for Giga s hone. Eventually, Furton
refused to answer nore questions. Doorbal injected her
yet again with additional horse tranquilizer. Del gado
testified that at this point, corrections officer John
Rai mrondo arrived to “take care of the problem?”
[ Def endant] informed Delgado that Rainondo had been

solicited to kill Furton and to dispose of her body
along with Giga s, but Rainmondo did neither. He left
Doorbal’'s apartnent, referring to [Defendant] and

Door bal as “amateurs.”

Armed with what he believed to be the access code
for Griga’'s hone security, |[Defendant] took Petrescu
to attenpt entry while Doorbal and Delgado stayed
behind. After failing to gain access to Giga' s hone,
[ Def endant] called Doorbal on his cellular phone. As
the two tal ked, Petrescu heard Doorbal say, “The bitch
is cold,” which she believed was Doorbal’s indication
that Furton was dead. [FN24] [Defendant] returned to
Doorbal 's apartnment, carrying sone mail he had taken
from Giga s mailbox. [Defendant] instructed Del gado
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that he should return hone, but bring a truck to
Door bal 's apartnent the next norning.

Wen Delgado arrived with the +truck on the
norning of May 26, he noticed that Giga s body had
been placed on a black |eather couch that had been
renoved from the home of WMarc Schiller. [FN25]
Furton’s body was placed in a transfer box. The couch
and the transfer box were |oaded onto the truck.
Nei t her body had been di snenbered at this point.

[ Def endant], Doorbal, and Del gado proceeded with
the bodies to a Hi al eah warehouse. Delgado noticed a
yel |l ow Lanmborghini stored there. [FN26] He served as a
| ookout while [Defendant] and Doorbal went to purchase
items including a chain saw, hatchet, knives, buckets,
flint (for igniting a fire), fire extinguisher, and a
mask respirator. [ FN27] When t hey ret urned,
[ Def endant] and Doorbal began disnenbering the bodies
of Giga and Furton. They used both the chain saw and
t he hatchet. [FN28]

Doorbal received a nessage on his pager and had
to | eave the warehouse, so Delgado drove him to his
apartment. Wen Delgado returned to the warehouse,
[ Def endant] was attenpting to burn the heads, hands,
and feet in a drum This attenpt was largely
unsuccessful and resulted in such a |arge anount of
snoke that the fire extinguisher was used to snother
the fire. [Defendant] and Delgado next went to
Doorbal’s apartnent to renove everything, including
the blood-stained carpeting, from the area where
Doorbal and Giga had struggled. The itens renopved
al so included conmputer equipnent stained with Giga's
bl ood. The itens were placed in the storage area of
[ Def endant’ s] apartment. [FN29]

By May 27, 1995, [Defendant] had traveled to the
Bahanas in an attenpt to access noney that Giga had
deposited in bank accounts there. His efforts were
unsuccessful and he returned to Mam. On My 28,
1995, [Defendant], Doorbal, and Mario Gray disposed of
the torsos and linbs of Giga and Furton. [Defendant]
subsequently fled on a second trip to the Bahanas,
where he was captured in early June 1995. He was
apprehended in part due to information supplied to the
police by his girlfriend, Sabina Petrescu.

At trial, the State presented nore than ninety
W t nesses. [ Def endant] presented no wtnesses or
evidence on his behalf during the guilt-innocence
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phase. The trial judge denied [Defendant’s] notions
for j udgnent of acquittal. The jury convicted
[ Defendant] of all thirty-nine crimnal counts wth
whi ch he was charged, [FN30] and he was adjudicated
guilty on all thirty-nine counts. [Defendant’s] notion
for new trial or, in the alternative, for arrest of
j udgnment, was deni ed.

* * * %

FN1 The crim nal charges that flow fromthese facts
are referred to as the “Schiller counts.”

FN2 Jorge Delgado was a codefendant with [Defendant].
I n exchange for sentences of fifteen and five years,
respectively, for his roles in the attenpted nurder of
Schiller and the murders of Giga and Furton, he
testified for the State.

FN3 Eventually, however, Delgado changed the nanme of
t he conpany.

FN& At various tines, [Defendant] also did sone
billing work for both Schiller and Del gado.

FN5 Both [Defendant] and his codefendant, Noel
Door bal, were avid bodybuil ders.

FN6 Mese was [Defendant’s] codefendant, along wth
Doorbal . Al three were tried together, t hough
separate juries decided the fate of Doorbal and Mese.

FN7 Prior to creating the plot to kidnap Schiller,
Del gado had expressed concerns to Schiller that the
Medi care-rel ated business that Delgado had purchased
from Schiller mght have been involved in Medicare
fraud when Schiller was the owner. Del gado feared that
he m ght have been inadvertently involved in
continuing the fraud after he purchased the business
from Schiller. Schiller denied that he was ever
involved in Medicare fraud. Del gado indicated that he
rejected the idea of suing Schiller for the noney he
clainmed because a |egqgal action Dbrought against
Schiller m ght expose the fraudulent activity.
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FN8 Schiller had previously told Del gado the code for
the al arm system at his hone.

FNO9 Schiller did not know if the gun was |oaded or
not. He also had tape over his eyes during these
incidents, as he did for the vast mgjority of his
captivity. On another occasion, Schiller’s captors
pl aced a gun in his nouth.

FN10 These docunents included drafts on his checking
account .

FN11 The beneficiary was changed to the nane of
Lillian Torres, [Defendant’s] ex-wife. Torres was al so
listed as the putative “owner” of Schiller’s honme when
the quitclaim deed was executed. At the tinme of
[ Defendant’s] trial and conviction, Torres had not
been charged with any crine. The quitclaim deed and
the change in beneficiary for the Ilife insurance
policies were notarized by codefendant John Mese.

FN12 Mani-area police agencies becane thoroughly
involved in the investigation of the crines.

FN13 Certain docunents |isted John Mese as president
and secretary of Sun Gym

FN14 Door bal was not convicted of noney | aunderi ng.

FN15 When police executed search warrants at Doorbal’s
apartment, they found the following items: conputer
equi pnent and jewelry belonging to Schiller, receipts
for purchases on Schiller’s credit card, a receipt
relating to the changing of |ocks at Schiller’s hone,
and handcuffs. Mdreover, after executing a search
warrant at [Defendant’s] apartnent, they found the
followwng: a set of keys for a BMN autonobile, an
executed deed for Schiller’s honme, and a letter
concerning a wire transfer from one of Schiller’s
accounts.

FN16 We wll refer to the crimnal charges that
stemmed fromthese facts as the “Giga-Furton counts.”

FN17 [ Defendant] and Doorbal used a substance known as
Ronpun, a tranquilizer sonetines given to horses, to
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subdue Giga and Furton Jlater in the Kkidnaping
epi sode.

FN18 Petrescu rode with [Defendant] and Doorbal to
Giga’s hone. At trial she supplied many of the
details of what happened during this visit.

FN19 A warehouse had been rented to hold Giga and
Furton captive for an indefinite period, if necessary.

FN20 Later, Delgado received a call from [Defendant]
inquiring whether Delgado knew how to drive a
Lanbor ghini, because [Defendant] was having trouble
attenpting to do so.

FN21 Bartusz testified that Giga was wearing jeans

crocodil e boots, and a silk shirt. Furton was wearing
a red leather dress, red jacket, and red shoes, and
was carrying a red purse. These itens, along wth
other incrimnating evidence discussed infra, were
subsequently di scovered after police executed a search
warrant at [Defendant’s] apartnent.

FN22 The record reflects that, at sone point before he
was killed, Giga was injected with Ronpun. Dr. Allan
Herron, a veterinarian, provided expert testinony that
the presence of horse tranquilizer in Giga s brain
and liver indicated that he was alive when he was
injected. Ronpun slows respiration and heart rate, and
causes salivation, vomting, and a burning sensation
Dr. Herron stated that there are no clinical uses for
Ronmpun i n humans.

Medi cal examiner Dr. Roger Mttleman testified that
Giga was a homicide victim Wile he could not
pi npoi nt the exact cause of death, he opined that
Giga died from one or nore of the follow ng causes
an overdose of horse tranquilizer; asphyxia from
strangul ation, with the overdose of horse tranquilizer
contributing to the asphyxiating effect; or blunt
force trauma to his skull and the consequent bl eeding
(exsangui nation) fromthis blunt force.

FN23 Del gado eventually noticed that blood was not

only on the walls and carpet of the conputer room but
al so on nmuch of the equi pment and furni shings.
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FN24 Dr. Mttleman, the nedical exan ner, opined that
the effects from horse tranquilizer were consistent
with the cause of her death. He also stated that her
deat h was consi stent with asphyxi a.

FN25 [Defendant] gave this black |eather couch as
partial paynment to Mario Gay for his assistance in
di sposing of the bodies of Giga and Furton and ot her
itens. [Defendant] knew Gray from Sun Gym

Gray assisted in disposing of the torsos and |inbs
(legs and arns) of both Giga and Furton, which were
tightly packed in 55-gallon druns. He also found the
site in southern Dade County where the body parts
woul d be disposed. The drunms were placed about 100
nmeters apart. On June 9, 1995, one day after being
apprehended in the Bahamas, [Defendant] led police to
the spot where the torsos and linbs were buried. He
did not give any indication, however, of the location
of the heads, hands, and feet of Giga and Furton.

FN26 Pol i ce eventual |y f ound Giga s yel | ow
Lanmbor ghi ni abandoned far off a M am -area roadway.

FN27 Upon executing a search warrant at the warehouse
in June 1995, police found the followng itens: fire
extinguisher, flint, an owner’s manual for a chain
saw, and a mask respirator. They also found Giga's
auto club card and nunerous receipts with his nanme on
t hem

In July 1995, acting on an anonynous tip, police found
a collection of human heads, hands, and feet in the
Evergl ades off Interstate 75, along wth a knife and a
hat chet. The appendages were matched to Giga and
Furton. Al though [Defendant] and Doorbal had attenpted
to pull all of the teeth out of the human heads to
prevent police from positively matching themto Giga
and Furton, one tooth remained in one of the heads.
The tooth and head were matched to Giga. Doorbal also
told Delgado that he and [Defendant] had chopped off
the fingertips from each of the hands, to prevent
police further from matching the hands to Giga and
Furton. Expert testinony confirmed that the fingertips
had i ndeed been separated fromthe hands.

FN28 Del gado served as a | ookout while [Defendant] and
Doorbal disnmenbered the corpses. He noticed that
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[ Def endant] and Doorbal were packing the body parts
tightly into druns. He also noticed a collection of
heads, hands, and feet in a bucket. He was certain
that the chain saw had been used. He surm sed that the
hat chet must al so have been enpl oyed, because he heard
several loud thunps consistent with those nmade by a
hat chet. Expert testinony confirmed that the corpses
were indeed at |east partially dismenbered by use of a
hat chet .

FN29 When police executed a search warrant at
[ Def endant’s] apartnment, they found not only the
bl ood-stai ned conputer equi pnent but also the
followwng itenms covered wth blood: tel evi si on,
gl oves, towels, carpet and padding, and clothing. The
bl ood on these itens was natched to Griga. During the
search, police also found a conputer printout listing

Giga’'s bank accounts, Giga's driver's license
thirty syringes (sone filled and sone not), a vial
mar ked “Ronpun,” a stun gun, duct tape, binoculars,

and several firearns and amunition.

Further, police found the followng incrimnating
itenms when they executed search warrants at Doorbal’s
apart nment: Rompun and several foreign passports
bearing [Defendant’s] photograph but nanes other than
“Dani el Lugo.”

FN30O Those <charges were: first-degree nurder (two
counts), conspiracy to comm t racket eering,
racket eering, kidnaping (two counts), arned ki dnaping,
attenpted extortion, grand theft (three counts),
attenpted first-degree nurder, arned robbery, burglary
of a dwelling, first degree arson, arned extortion,
nmoney | aundering (nine counts), forgery (six counts),
uttering a forged instrument (six counts), possession
of a renoved identification plate, and conspiracy to
conmt a first-degree felony.

In the analysis which follows, it is convenient to
discuss the crimnal charges against [Defendant] as
related to the set of events in which they transpired.
Therefore, the followng charges are denom nated as
t he “Schiller counts” (t hose surroundi ng t he
abduction, extortion, and attenpted nurder of M am
busi nessman Marc Schiller): conspiracy to conmmt
racket eeri ng; racket eeri ng; attenpted first-degree
nmur der; armed kidnaping;, arned robbery; burglary of a
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dwelling; grand theft (two counts); possession of a

removed identification plate; first-degree arson

armed extortion; nmoney laundering (nine counts);

forgery (six counts); and uttering a forged instrunent

(six counts).

The followi ng charges are denomnated as the “Giga-

Furton counts” (those related to the abduction

attenpted extortion, and nurder of Frank Giga and

Krisztina Furton): conspiracy to conmmt racketeering

racket eeri ng; first-degree nmur der (two counts);

kidnaping (two counts); attenpted extortion; grand
theft; and conspiracy to conmt a first-degree felony.
Lugo v. State, 845 So. 2d 74, 84-91 (Fla. 2003).

A penalty phase proceeding commenced on June 9, 1998. (R
12925) The State presented only victim inpact evidence at the
penal ty phase. (T. 12958-92) Defendant presented the testinony
of his nother, Carnmen Llugo, who stated that Defendant’s father
once threw a bowl of cold spaghetti at Defendant and on a
separate occasion beat Defendant with a hanger, and Santiago
Cervacio, a friend of Defendant’s. (T.13008-09, 13023, 13045-55)
Additionally, Ms. Lugo testified that Defendant’s father was
al coholic before being forced to stop drinking due to diabetes.
(T. 13019-23) Ms. Lugo also testified that Defendant raised
four abandoned children of his ex-wife's sister, who had died of
AIDS. (T. 13015) Although Defendant divorced Torres, he renai ned
supportive and loving toward her sister’s children. (T. 13016-
17) Cervacio reiterated that Defendant had been kind and | oving

father toward his four adopted children, as well as the two

children he had with his second wife. (T. 13049-50, 13053-54)
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Gervacio also testified that he had observed Defendant to have a
passive personality and had never seen Defendant commt a
vi ol ent act against soneone. (T. 13048) Ms. Lugo and (rvacio
both averred that Defendant was a loving and dutiful son to both
his parents and would often get nedicine for his father. (T.
13055, 13037, 13027)

After considering the evidence, the jury reconmmended that
Petitioner be sentenced to death, by a vote of 11 to 1, for each
of the murders. (T. 13173-74) The trial court followed the
jury’'s recommendation and inposed death sentences for each of
the nmurders. (R 5493-5514) The trial court found 5 aggravators
applicable to both nurders: prior violent felonies, including
the contenporaneous nurder of the other wvictim and the
ki dnappi ng, robbery and attenpted nmurder of Schiller; during the
course of a kidnapping; avoid arrest; for pecuniary gain; and
CCP. (R 5493-5503) The trial court also found the heinous,
atrocious and cruel (HAC) aggravator applicable to the Furton
murder. (R 5499-5502) The trial court gave great weight to each
of the aggravators. (R 5493-5503) In mtigation, the trial

court found that Defendant had exhibited acts of kindness in the

past, little weight; that Defendant’s execution would have a
trenmendous inpact on his nother and sone of his children, little
wei ght; that he behaved appropriate in court, little weight;
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t hat Defendant revealed the |ocation of the torsos, very little
wei ght; and that Defendant would spend the rest of his life in
prison, little weight. (R 5504-12) It also considered and
rejected the clains that Defendant had no significant prior
crim nal history, that he was a mnor acconplice, that
Def endant’s sentence should be mnmtigated because Door bal
physically killed the victinms, that Defendant was an abused
child, that Defendant could teach conputer skills to other
inmates, and that Defendant’s sentence was disproportionate
given the | esser sentences of Delgado and Mese. 1d.

The trial court also sentenced Petitioner to 30 years
i mpri sonment for the conspiracy to commt RICO RICO arson and
extortion, life inprisonnent for the kidnaping and attenpted
first degree nurder, life inprisonnent with a 3 year m ninum
mandatory provision for the arnmed robbery and armed ki dnaping,
15 years inprisonnent for the burglary, grand theft, conspiracy
to commt a felony and each count of noney |aundering, 5 years
i mprisonment for the attenpted extortion, each grand theft auto,
possession of renoved identification plate, each count of
forgery and each count of wuttering a forged instrunment. (R
5512-14) Al of the sentences were to be served consecutively.

(R 5514)
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Petitioner appealed his convictions and sentences to this
Court, raising 15 issues:

l.
WHETHER DEFENDANT WAS DENIED A FAIR TRIAL BY THE
| MVPROPER JO NDER OF COUNTS.

1.
WHETHER THERE WAS | NSUFFI Cl ENT EVI DENCE TO SUPPORT
DEFENDANT" S CONVI CTI ONS FOR RACKETEERI NG

[,
WHETHER DEFENDANT WAS DENIED A FAIR TRIAL BY THE
PROSECUTOR S | MPROPER OPENI NG STATEMENT.

| V.
WHETHER DEFENDANT WAS DENIED A FAIR TRIAL VWHERE
COUNSEL FOR CO- DEFENDANT DOORBAL WAS ABLE TO QUESTI ON
W TNESSES ADVERSELY TO DEFENDANT.

V.
WHETHER DEFENDANT WAS DENIED A FAIR TRIAL BY THE
| NTRODUCTION  OF EVIDENCE  CONCERNI NG  DEFENDANT S
CONVI CTI ON AND PROBATI ON | N A FEDERAL CASE.

VI .
WHETHER THE TRIAL COURT ERRED WHEN | T PROH Bl TED
DEFENSE COUNSEL FROM QUESTI ONI NG DEFENDANT' S EX-W FE
ABQUT THE FACT THAT SHE APPEARED AT THE STATE
ATTORNEY’ S OFFI CE WTH A LAWER

VI,
WHETHER THE TRI AL COURT ERRED | N DENYI NG DEFENDANT' S
MOTION FOR NEW TRIAL AND REQUEST FOR DI SCOVERY
CONCERNI NG THE PROSECUTION' S  FAILURE TO DI SCLCSE
VICTIM SCH LLER' S FEDERAL CRI M NAL | NVESTI GATI ON AND
CASE AND THE PROSECUTION' S FAILURE TO DI SCLCSE AN
| NVESTI GATI ON | NVOLVI NG THE MEDI CAL EXAM NER.

VI,

WHETHER DEFENDANT WAS DENIED A FAIR TRIAL BY THE
PROSECUTOR S CLOSI NG ARGUMENT.

18



I X.
WHETHER DEFENDANT’ S CONVI CTI ONS MJUST BE REVERSED DUE
TO THE CUMJULATI VE EFFECT OF CUMJLATI VE ERRORS.

X.
WHETHER DEFENDANT | S ENTI TLED TO RESENTENCI NG BASED
UPON THE PROSECUTOR' S | MPRCPER PENALTY PHASE
ARGUMENTS.

Xl .
WHETHER THE TRI AL COURT’ S SENTENCE OF DEATH SHOULD BE
VACATED SI NCE DEATH WAS A DI SPROPCORTI ONATE SENTENCE | N
TH S CASE.

X,
VWHETHER THE TRI AL COURT’ S SENTENCI NG ORDER HAS ERRORS
THAT, BOTH | NDI VI DUALLY AND CUMULATIVELY, REQUI RE
REVERSAL OF DEFENDANT' S DEATH SENTENCE AND A RENMAND
FOR RESENTENCI NG BY THE TRI AL COURT.

X,
WHETHER THE TRIAL COURT ERRED IN ORDERING ALL
SENTENCI NG TERMS AND M NI MUM MANDATORY TERMS TO RUN
CONSECUTI VELY TO EACH OTHER

Xl V.
WHETHER THE TRIAL COURT ABUSED |ITS DI SCRETION BY
GRANTING AN UPWARD DEVIATION IN THE SENTENCI NG
GUI DELI NES AND ORDERI NG ALL TERVMS OF | MPRI SONVENT TO
BE RUN CONSECUTI VELY TO EACH OTHER
XV.
VWHETHER CAPI TAL PUNI SHVENT AS PRESENTLY ADM NI STERED
VI OLATES THE STATE AND FEDERAL CONSTI TUTI ON.
Initial Brief of Appellant, FSC Case No. SC93, 994. During the
pendency of the direct appeal, Defendant attenpted to file
numer ous supplenmental briefs and pleadings, both pro se and
t hrough counsel . This Court rejected all of these pleading

except for one supplenent brief filed by counsel, raising one

i ssue:
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VHETHER  DEFENDANT" S  SENTENCE OF DEATH VI OLATED
APPRENDI V. NEW JERSEY, AND SHOULD, THEREFORE, BE
VACATED.

Amended Suppl enental Brief of Appellant, FSC Case No. SC93, 994.

On February 20, 2003, this Court affirnmed Defendant’s
convi ctions and sentences. Lugo v. State, 845 So. 2d 74 (Fla.
2003). The Court rejected all of the issues on their nerits
Def endant then sought certiorari review in the United States
Suprenme Court, which was denied on Cctober 6, 2003. Lugo V.
Florida, 540 U S. 920 (2003).

On OCctober 18, 2004, Defendant served his initial notion
for post conviction relief. (PCR 360-429)? That notion included
a claim that Defendant was not conpetent to proceed with post
conviction proceedings. |Id. The State responded that Defendant
had not properly raised the issue of conpetency but that
evaluations regarding conpetency should be ordered in an
abundance of caution. (PCR-SR 58-77)°3 The |ower court
appointed Dr. Suarez and Dr. Jacobson to eval uate Defendant for
conpet ency. ( PCR- SR. 78-81) Both doctors found Defendant

conpetent and noted that Defendant denied any history of abuse.

2 The symbols “PCR " and PCR-SR” wll refer to the record on
appeal and suppl enental record on appeal in this matter.
3 The documents related to the conpetency proceedings and the
State’s response to the anmended notion for post conviction
relief were not included in the record on appeal. The State is
nmoving to supplenent the record with these docunents. As such
t he page nunbers are estimates.
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(PCR-SR. 82-91) Dr. Jacobson, a psychiatrist, diagnosed
Def endant with antisocial personality disorder. (PCR-SR.  90)
Based on the parties’ stipulation to the experts’ reports, the
| oner court found Defendant conpetent to proceed. (PCR 234)

On April 21, 2005, Defendant filed his anmended notion for
post conviction relief, raising 7 clains:

l.
[ DEFENDANT] WAS DENIED A FAIR TRIAL BECAUSE OF A
JUROR S NONDI SCLCSURE DURI NG VO R DI RE REGARDI NG BEI NG
A VICTIM OF VI OLENT CRI ME.

.
[ DEFENDANT’ §] TRIAL COUNSEL RENDERED | NEFFECTI VE
ASS|I STANCE BY FAILING TO OBJECT TO | MPROPER “ GOLDEN
RULE” ARGUMENTS MADE BY THE PROSECUTOR.

(I
TRIAL COUNSEL RENDERED | NEFFECTI VE  ASSI STANCE BY
FAI LI NG TO ADEQUATELY | NVESTI GATE AND PRESENT EVI DENCE
OF SEVERAL NONSTATUTORY M Tl GATORS.

| V.
DEFENDANT WAS DENIED H' S RI GHTS TO CONSULAR RELATI ONS
UNDER ARTICLE 36 OF THE VIENNA CONVENTION AND | S
ENTI TLED TO DI SM SSAL OF THE | NDI CTMENT OR SUPPRESSI ON
OF EVI DENCE AS A RESULT THERECF.

V.
[ DEFENDANT] WAS DEN ED EFFECTIVE ASSI STANCE OF A
CAPABLE MENTAL HEALTH EXPERT.

VI .
[ DEFENDANT] IS ENTITLED TO POST-CONVICTION RELIEF
BECAUSE THE PROSECUTI ON W THHELD POTENTI ALLY USEFUL
| NFORVATION FROM HI'S WHI CH | MPEACHED VI CTI M W TNESS
MARC SCHI LLER

VI,
DEFENDANT IS ENTITLED TO POST-CONVICTI ON  RELI EF
BECAUSE HE WAS TRIED AND SENTENCED UNDER AN
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UNCONSTI TUTI ONAL SENTENCI NG SCHEME | N CONTRAVENTI ON OF
APPRENDI AND BLAKELY.

(PCR. 564-621) On June 16, 2007, the State responded to the
anended noti on. (PCR-SR 92-158) The State argued that the
clains were procedurally barred, facially insufficient and
| acked nmerit. 1d.
The lower court held a Huff hearing on Septenber 7, 2005.

At the hearing, Defendant asserted that he had sufficiently
al l eged that Juror WIllard Schl ehuber incorrectly identified the
crime of which he had been a victimto be entitled to a juror
i nterview. (PCR-SR. 8-12) The State responded that the claim
was barred and that Defendant was relying upon the wong
standard in claimng that the pleading was sufficient. (PCR SR
12-16) Wth regard to Caimll, the State pointed out that the
i ssue had been raised on direct appeal and denied because the
comrents did not rise to the |evel of fundanental error. (PCR
SR 19) Def endant argued that counsel could be deened

ineffective for failing to preserve the issue. (PCR SR. 20-21)

Regarding Caimlll, Defendant asserted that there was no proper
wai ver colloquy regarding Defendant’s decision to |limt
counsel’s investigation into mtigation. He further asserted

that there was evidence that could have been presented as
mtigation about Defendant’s upbringing. (PCR SR. 22-28) The

State responded that claim regarding the “waiver” colloquy was
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procedurally barred and without nerit as a matter of law, as
Def endant did not waive all mtigation. (PCR-SR 29) Moreover
the record affirmatively showed that counsel did investigate
mtigation and presented nuch of what Defendant clained he was
ineffective for failing to present. (PCR SR 29-31)

Wth regard to the Vienna Convention claim Defendant
asserted that he was prejudiced because had he been notified of
his right to contact the United States Consul ate, the Consul ate
would have had to inform Defendant of his right to counsel.
(PCR-SR. 32-35) Wth regard to ClaimV, Defendant argued that
Ake V. Okl ahomma, 470 U. S 68 (1985), required that a
psychi atri st be appointed and that he had retained Dr. Mdsnan, a
psychol ogi st, who stated that the defense expert from the tine
of trial had been incorrect in finding Defendant antisocial.
(PCR- SR. 35-38) The State responded that Ake did not require
the appointnment of only psychiatrists and that the claim was
insufficiently pled with regard to what nental health eval uation
shoul d have been conducted and what the results of an allegedly
proper evaluation would have been. (PCR-SR  38-39) Wen the
trial court inquired what nental condition had been found,
Def endant was unable to provide one. (PCR-SR 39-40)

Wth regard to the issue of Medicare fraud, Defendant

asserted that Schiller had lied when he denied conmtting
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Medicare fraud and that the State knew it was a |lie because it
knew he was being investigated for Mdicare fraud. (PCR SR 40-
43) The State pointed out that the issue had been raised and
rejected on direct appeal and that the e-mail changed nothing
about the facts. (PCR SR. 43-44) Wth regard to the Ring
claim Defendant relied on his notion. (PCR SR 44)

During the course of the hearing, the lower court indicated
it was summarily denying Claimll, IV and VII. (PCR SR 22, 35,
44) After hearing all of the argunents, the I|ower court
summarily denied Clains I, Il, and IV through VII. (PCR SR 45-
47) It granted a hearing on ClaimlIll but ruled that Defendant
could not <call Lucretia Goodridge in support of the claim
because counsel had stated on the record at trial that he was
not calling her because of her involvenent in the conm ssion of
the crimes. (PCR-SR 45-46) It set the evidentiary hearing for
December 1, 2005. (PCR-SR 48)

Because of a scheduling <conflict wth counsel, the
evidentiary hearing was continued until January 23, 2006 on
November 17, 2005. (PCR 193) On Decenber 27, 2005, Defendant
moved for |eave to anend his anended notion for post conviction.
(PCR 929-47) The notion sought to add four additional clains:

l.
[ DEFENDANT" S] CONVI CTI ON WAS OBTAI NED I N VI OLATI ON OF

THE FOURTH AMENDMENT BECAUSE THE ARREST AFFI DAVI T WAS
BASED UPON FALSE STATEMENTS AND MATERI AL OM SSI ONS OF
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FACT.
1.
TRIAL COUNSEL WAS | NEFFECTIVE FOR FAILING TO SEEK
SUPPRESSION OF EVIDENCE OBTAINED IN VIOLATION OF
[ DEFENDANT" S] FOURTH AMENDVENT RI GHTS.
[l
TRIAL COUNSEL WAS | NEFFECTIVE FOR FAILING TO ARGUE
THAT [ DEFENDANT’ S] ARREST | N THE BAHAMAS VI OLATED HI S
| NDI VI DUAL RIGHTS UNDER THE VIENNA  CONVETI ON,
RESULTING IN PREJUDI CE AND REQUI RING THE SUPPRESSI ON
OF EVIDENCE OBTAINED AS THE FRU T OF THE UNLAWUL
ARREST.
| V.
DEFENDANT WAS DENIED H'S R GHTS UNDER THE SELF-
EXECUTI NG EXTRADI CTI ON TREATY W TH THE BAHAMAS.
(PCR. 933-47) The motion for |eave to amend asserted that the
“good cause” why the «clainms regarding the arrest and
extradi ction had not been raised earlier was that “counsel for
Def endant failed to tinely identify those clains as factually
supported and legally viable” despite Defendant having urged
counsel to raise the clains. (PCR 930) He asserted that the
“good cause” for failing to raise the Vienna Convention claim
was that the United States Suprenme Court had granted certiorari
in Sanchez-Llamas v. Oregon, 546 U.S. 1001 (2005), and Bustillo
v. Johnson, 546 U. S. 1002 (2005). (PCR 931)
The State responded to the request for |leave to anmend and
argued that Defendant’s allegations regarding why the clains had

not been tinely filed did not show good cause. (PCR 948-53)

At the hearing on the notion, Defendant asserted that he had not
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filed the clainms regarding the arrest and extradition because of
his “lack of diligence.” (PCR 1463) The claim regarding the
Vi enna Convention was based on the granting of certiorari to
consi der whether the Convention created privately enforceable
rights. (PCR 1463)

The State responded that Defendant was basically asserting
i neffective assistance of post conviction counsel was good cause
for failing to raise the arrest and extradition clains and that
i neffective assistance of post conviction counsel was not good
cause. (PCR 1465) Wth regard to the Vienna Convention claim
the State argued that the granting of certiorari did not affect
this Court’s prior determnations regarding the lack of
viability of Vienna Convention clainms and that even if the |aw
did change, the change in |law would not support the ineffective
assi stance of counsel claim alleged. (PCR.  1465- 66) After
considering these argunments, the lower court denied leave to
anmend. (PCR 1467)

The matter then proceeded to the evidentiary hearing on
January 23, 2006. (PCR. 1469-1595) At the hearing, Defendant
offered into evidence his grade school diploma, his high schoo
honors certificates and his college transcript. (PCR 1092-
1102, 1475) Def endant then presented the testinony o Robert

Hol dman, O Neal Tutein, Charles Spinelli, G ndy Velez, Ron
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Gur al ni ck, David Wasser and hinsel f.

Hol dman testified that he had previously been an Assistant
District Attorney in the Bronx and was presently a trial court
judge there. (PCR 1476) H had known Defendant in 1982, when
they both played football for Fordham University. (PCR 1476)
He and Defendant had conpeted for a spot on the defensive I|ine.
(PCR. 1476-77) He believed that Defendant was a good teanmate,
hard wor ker and good guy. (PCR 1477) They occasionally shared
meal s, either when they ran into one another on canpus at |unch
or while traveling with the team (PCR 1477)

He also considered Defendant to be a fair conpetitor, who

al ways treated Holdman well, and a trustworthy person. (PCR.
1478) Hol dman never heard of Defendant conmtting acts of
vi ol ence, crinmes or acts of di shonesty, imorality or

sel fishness before he | earned of Defendant’s conm ssion of these
crimes. (PCR 1479) He did not know Defendant to use drugs or
al cohol. (PCR 1479)

However, Holdman stated that Defendant quit the football
team after Defendant’s sophonore year, such that they were only
on the team together for one year. (PCR. 1478) Thereafter,
Hol dman’s only contact wth Defendant was running into him
around canpus. (PCR. 1478-79) Hol dman had not seen Def endant

since 1988. (PCR 1479)
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Hol man stated that his first contact about the case was

about six nonths before the evidentiary hearing while he was

still working as a prosecutor. (PCR.  1480) Had he been
contacted at the tinme of trial, he would have been willing to
provide the sane testinony he provided at the hearing. (PCR.
1480- 81)

On cross, Holdman admtted that he had never been to
Def endant’ s hone. (PCR. 1483) He may have been introduced to
Defendant’s famly after a football ganme but did not know them
and did not even know their nanes. (PCR 1483-84) After the
spring of 1983, Hol dman had seen Defendant no nore than a dozen
times, did not know whether Defendant had graduated, did not
know t hat Defendant had noved to Florida and had never spoken to
Def endant by phone. (PCR 1484)

Hol dman was sonmewhat famliar with the facts of the case.
(PCR 1491) He considered the facts of the case to show that
Def endant had commtted acts of vi ol ence, di shonesty,
sel fishness and imorality. (PCR 1491-92) Knowing the facts
of the case changed his opinion of Defendant’s character. (PCR
1492)

Tutein testified that he was presently a social worker with
Hi | | sborough County but that he had been the Associate Athletic

Director and a football coach at Fordham University from 1981 to

28



1985. (PCR. 1494) \When he was a football coach, Defendant had
been a nenber of the team and Tutein had recruited Defendant.
(PCR.  1494) Def endant had been recruited because he was a
decent football player and had attended a Catholic high school
(PCR  1495) Tutein believed that Defendant was an upstanding
young man and a very hard worker, who took good care of hinself,
lived in the weight roomand was |iked by the other players when
he was on the football team (PCR.  1495) However, Tutein
consi dered Defendant very quiet and found it hard to get close
to him (PCR 1495) Tutein noted that Defendant did not live
on canpus and did not participate in the sane activities as
ot her players. (PCR 1496)

Tutein believed Defendant was a fair conpetitor, honest and
trustwort hy. (PCR. 1497) He never knew Defendant to be
involved in crimnal activity or acts of violence, dishonesty,
sel fishness or imorality. (PCR. 1497) He never heard of
Def endant abusi ng drugs or alcohol. (PCR 1498)

Tutein was first contacted about this matter by an
investigator during the post conviction proceedings. (PCR
1498) Tutein admtted that he was focused on caring for his il
parents at the time of trial but stated that he woul d have been
wlling to testify about Defendant’s character when he was a

football player had he been contacted. (PCR 1499-1500)
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Tutein testified that he had no contact wth Defendant
after Defendant left college. (PCR 1496) Tutein stated that
he knew of the crinmes of which Defendant had been convicted but
that such know edge did not affect his testinony. (PCR 1495)

On cross, Tutein testified that he had known Defendant in
1982. (PCR. 1501) He had &solutely no idea of what type of
person Defendant had beconme after that tine. (PCR 1501) He
stated that his nenory of Defendant’s character was inconsistent
with Defendant’s commssion of the crines. (PCR.  1500-01)
Tutein evaded the question of whether knowing of Defendant’s
crimnal activity changed his opinion of Defendant’s character
by stating that he was only testifying about what Defendant was
like in 1982. (PCR 1501-02)

Spinelli testified that he presently owned a couple of
i nsurance agencies and had practiced securities and corporate
law for 13 years before going into business. (PCR.  1503) He
knew Def endant when they were both on the Fordham football team
(PCR 1504) He believed that Defendant had been a hard working
dedi cated team nenber who was a fair conpetitor, honest and
trustworthy. (PCR 1504) He considered Defendant to have been
a friend to hinself and other teammates. (PCR 1504)

Spinelli never knew Defendant to commt crimes or acts of

violence, immrality or dishonesty. (PCR  1505) He believed
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Def endant was generous and did not use drugs or alcohol. (PCR
1505)

Spinelli had not been contacted at the tine of trial.
(PCR  1506) However, he asserted that he would have been
willing to testify had he been contacted. (PCR 1506)

On cross, Spinelli admtted that his entire contact wth
Def endant was that they had been on the sane football team for
two years in college. (PCR. 1507) Spinelli had never
socialized wth Defendant and had no contact wth Defendant
after Defendant left the football team (PCR 1508)

Spinelli admtted that he did not believe in the death
penal ty. (PCR. 1509) He acknowl edged that he had stated that
peopl e changed over tinme. (PCR 1509-10) He believed that the
crimes of which Defendant stood convicted were inconsistent with
his opinion of Defendant’s character. (PCR 1509-10) He also
evaded questions concerning his opinion of Defendant’s present
character by stating that he was only opinining about what
Def endant was |like in college. (PCR 1511)

Quralnick testified that he was Defendant’s trial counsel.
(PCR 1512) @uralnick stated that he had asked the trial court
to discuss mtigation with Defendant because Defendant did not
want to present any wtnesses in mtigation. (PCR.  1512-13)

Gural ni ck acknow edged that the transcript of the discussion
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between the trial court and Defendant about mtigation only
addressed fam |y nmenbers but stated that Defendant had told him
not to present any mtigation. (PCR. 1513-14) cQuralnick
admtted that Defendant eventually relented and that he had
presented mtigating evidence. (PCR 1514)

Gural nick stated that he had not gone to New York to | ook
for mtigation. (PCR 1514) However, he stated that Defendant
gave him no indication that there would be any useful mitigation
to be found in New York. (PCR 1515) Guralnick stated that he
knew that Defendant had done well in school and had played
football at Fordham from talking to Defendant hinself. (PCR
1515) Guralnick refused to specul ate about whether he would
have presented coaches and teammates to testify about
Def endant’s character when Defendant was in college. (PCR
1515- 16)

Gural nick stated that he presented evidence that Defendant
had been a good student in college through Defendant’s nother.
(PCR 1518) Gural nick believed that Defendant’s nother made a
decent and synpathetic w tness. (PCR 1518) Gural ni ck stated
that he did not believe presenting evidence of Defendant’s
having played football would be very helpful in this case.
(PCR. 1518) Guralnick also did not believe that presenting

evi dence about Defendant’s character years before the crine
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woul d have been hel pful. (PCR 1519)

Gural nick stated that he had interviewed one of Defendant’s
prior girlfriends. (PCR.  1519) However, he decided not to
present her testinony as she appeared stupid and gullible.
(PCR. 1519-20)

Gural nick recognized his handwiting on the list of nanes
of Defendant’s famly nenbers, girlfriends and friends. (PCR
1520-21) Curalnick stated that he had contacted several of the
people on the list and called two of them to testify. (PCR
1521- 22) GQural nick believed the list was conplied in response
to his request that Defendant give hima |list of nanes of people
who mi ght have sonething hel pful to say. (PCR 1523)

Gural nick recalled speaking to one of Defendant’s sisters,
who asked that her name not be nentioned, stated that she only
had negative things to say about Defendant and nade herself
unavail able. (PCR 1526-27) G@uralnick stated that he presented
evidence about Defendant’s religious activities through his
not her because a famly nenber would know such infornmation
better than a friend. (PCR 1527)

On cross, Guralnick stated that he had been an attorney for
38 years and had represented many people charged with first
degree nurder and facing the death penalty. (PCR.  1529)

Guralnick had a good relationship with Defendant and di scussed
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the evidence and matters of strategy wth Defendant. (PCR
1530) Def endant was vocal about the strategies he wanted
enpl oyed, and Gural ni ck consi dered Defendant very bright. (PCR
1530) In fact, Defendant sent Gural nick notes about matters he
want ed pursued and matters he did not want pursued. (PCR 1530-
31)

Gural nick was aware of Defendant’s w ves and could not call
Lillian Torres or Lucrecia Goodridge because they were
inplicated in Defendant’s crimnal activities. (PCR.  1532- 33)
Def endant’s first marriage had ended badly so Guralnick did not
plan to call Defendant’s first wwfe. (PCR 1532)

Guralnick stated that he considered it silly to call a
person who dated Defendant when she was 15 and Defendant was 18
to say that Defendant was a good guy at that time. (PCR 1535)
He stated that presenting evidence of child abuse would be
hel pful. (PCR 1537) CGuralnick stated that Defendant had told
him that he was abused and that he investigated the allegation
but found no support for it. (PCR 1537-38)

Guralnick stated that Defendant had a good |ife, went to
coll ege, was a good student and played football from what he
knew. (PCR 1538) @uralnick recalled having gotten records of
Defendant’ s attendance at a private high school. (PCR 1538-39)

Guralnick stated that he did not believe that show ng that
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Def endant had every opportunity but becanme a crimnal anyway
woul d have been hel pful. (PCR 1539) Gural nick stated that
presenting w tnesses who had simlar backgrounds and went on to
becone attorneys woul d have been used against him by conparison
by the prosecutor. (PCR 1539-40)

Guralnick stated that he always discussed his client’s
background with his client. (PCR  1540) He recognized his
notes detailing Defendant’s background. (PCR 1541)

Velez testified that she nmet Defendant when they both
pl ayed basketball when they were young. (PCR  1546) She
eventually started dating Defendant. (PCR. 1546) She net
Def endant’ s nother and knew that he came from a normal, average,
mddle class famly. (PCR  1547) At the tinme she knew
Def endant, he did not drink, use drugs or stay out late. (PCR
1547) They dated for about a year when Velez was 16 before
Vel ez’s nmother sent her to Puerto Rico to stop her from dating
Def endant. (PCR. 1548)

Vel ez stated that Defendant was a wonderful person with a
great heart and very good w th people. (PCR 1548) Def endant
was very healthy and lived a health |ifestyle when he was young.
(PCR 1549) She knew of one tinme Defendant had gone to church.
(PCR. 1549) Vel ez never knew Defendant to conmt crines or acts

of violence, dishonesty, selfishness or imorality. (PCR 1549-
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50) Velez believed that Defendant could contribute to society.
(PCR. 1550)

Vel ez stated that she was not contacted by Defendant’s
attorney at the tinme of trial. (PCR 1552) However, she stated
that she would have been willing to testify if called. (PCR
1553)

After Defendant was convicted, she had visited him in
prison on nore than one occasion. (PCR 1545-46) She had al so
spoken to Defendant on the phone and exchanged letters with him
(PCR. 1546)

On cross, Velez admtted that she net another man in Puerto
Rico after her nother sent her there and had a child with this
man. (PCR 1554) During the time she was in Puerto Rico, she
had no contact w th Defendant. (PCR 1554) She admitted that
she was ill and not traveling in 1998. (PCR 1555)

In 2002 or 2003, Velez started to question some decisions
she had made in her |life and decided to contact people she had
known. (PCR 1556) As a result, she searched the internet for
Def endant and found himin 2003. (PCR 1557-58) Velez admitted
that she knew only a little bit about the nature of Defendant’s
convi ctions. (PCR 1559-60) She had only spoken to Defendant
briefly about his convictions. (PCR. 1560) Velez stated that

her only concern about the nature of Defendant’s crim nal
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activity was her concern with trying to save Defendant’s life.
(PCR. 1560-61) Velez acknow edged that Defendant’s crinmes were
i nconsistent with her view of Defendant. (PCR 1561-62)

Wasser testified that he had been a |icensed investigator
since 1985. (PCR 1563) He net with Defendant in prison and
obtai ned information about the wi tnesses from him (PCR 1564-
65) He then located the other w tnesses who testified through
basi c investigative techniques. (PCR 1564)

On cross, Wisser admtted that Defendant was reluctant to
provide information about mtigation originally. (PCR 1568-69)
| nstead, Defendant wanted to pursue other issues. (PCR 1569-
70)

Def endant testified that he did not tell Guralnick that he
did not want to call non-famly nenbers to testify concerning
mtigation. (PCR 1578) He stated that Guralnick did not ask
for the nanes of Defendant’s college classmates or his
girlfriends from New York. (PCR 1578)

On cross, Defendant admtted that Guralnick had asked him
to provide him with the nanes of possible wtnesses but that
Def endant had responded that he could not recall any nanes.
(PCR 1579) @uralnick asked him for a list of famly nenbers
nanmes and Defendant clained just to have put his friend Santiago

CGervacio’s nane on the list gratuitously. (PCR 1579)
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After presenting this evidence, Defendant argued that he
had shown that there was valid evidence of nonstatutory
mtigation that Gural nick was deficient for failing to
investigate and present because he relied on Defendant to
provide information about mtigation. (PCR  1582-87) He
asserted that the manner in which the evidence in the post
convi ction proceeding was presented was superior to the manner
in which the evidence had been presented through Defendant’s
not her and friend fromthe time of the nurders. 1d.

The State responded that Guralnick had nmade a reasonabl e
decision not to investigate and present this evidence as he had
been accurately informed that Defendant had nothing bad in his
past and had been a good student and football player. (PCR
1587) The State further argued that Defendant had not shown
prej udi ce. (PCR 1588-90) Spinelli, Holdman and Tutein barely
knew Defendant at all even when they had contact with him and
knew not hi ng about him as an adult. (PCR. 1588-89) Velez was
not even shown to be available, as she admitted that she was ill
and not traveling at the tinme of trial. (PCR 1588) Moreover,
presentation of this evidence would have invited an unfavorable
conpari son between the wi tnesses who had the sane advantages as
Def endant but becane attorneys and business people and

Def endant. (PCR 1589) Further, given the extrenely aggravated
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nature of these crinmes, the asserted nmitigation would not create
a reasonable probability of a life sentence. (PCR 1590)

On March 29, 2006, the lower court entered its order
denying Defendant’s notion for post conviction relief. (PCR
1124-46) It found that the claimregarding Juror Schlehuber was
procedurally barred, facially insufficient and wthout nerit.
(PCR 1133-34) It determned the issue regarding the coment in
closing was also procedurally barred and facially insufficient.
(PCR. 1135) It determ ned that Defendant had not proven that
counsel was ineffective for failing to investigate and present
nonstatutory mtigation. (PCR  1136-41) It determ ned that
Def endant | acked standing to raise the Vienna Convention claim
which was also procedurally barred and did not allow for the
remedy Defendant sought. (PCR 1141-42) It determ ned that the
claim regarding the nental health evaluation was facially
i nsufficient. (PCR  1142-43) It found the Brady claim was
procedurally barred and the Gglio claim was facially
insufficient. (PCR 1144-45) It determned that the Ring claim
was procedurally barred and lack nmerit. (PCR 1145-46)

Def endant subsequently noved for rehearing. (PCR 1201-19
1247-78) The |ower court denied the notion for rehearing.

(PCR 1317) This appeal follows.
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SUMVARY OF THE ARGUMENT

The | ower court properly denied the claimregardi ng counsel
being ineffective for failing to investigate and present
nonstatutory mtigation. Def endant failed to prove either
deficiency or prejudice.

The | ower court properly denied the claim regarding Juror
Schl ehuber as it was procedurally barred and insufficiently
pl ead. It also properly found the claim regarding the comrent
in closing to be barred and wthout nerit as a matter of |aw.
The Vienna Convention claim was properly denied because
Def endant | acked standing to assert the claim it was
procedurally barred, it was facially insufficient and the
remedi es Def endant sought were unavailable as a matter of |aw

The Brady and Gglio clainms were properly rejected as
procedurally barred and wthout nerit. The lower court did not
abuse its discretion in refusing to grant |eave to anend, as
Def endant did not show good cause for the failure to have

all eged the barred and neritless clains earlier.
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ARGUMENT
THE DENTAL OF THE CLAIM THAT COUNSEL WAS

| NEFFECTI VE FOR FAILING TO |INVESTI GATE AND

PRESENT NONSTATUTORY M TI GATI ON SHOULD BE
AFFI RVED

Def endant asserts that the |ower court erred in denying his
claimthat his counsel was ineffective in failing to investigate
and present evidence regarding Defendant’s alleged good
character when he played coll ege football and evi dence regarding
Defendant’s lack of history of substance abuse. Def endant
argues that counsel was deficient because he was required to
investigate these areas to be effective. However, the | ower
court properly denied the claim

In denying this claim after an evidentiary hearing, the
| ower court held:

Defendant alleges that his trial counsel was

i neffective in t hat he failed to adequatel y

investigate and present evidence of five nonstatutory

mtigators.? Those five nonstatutory mtigators are
separately set out in Defendant’s notion along wth

the nanes of witnesses and their expected testinony as

to each mtigator. At the case rmanagenent

conf erence/ Huf f heari ng, t he court grant ed an
evidentiary hearing on this claim

*x * * *

* The other three alleged nmitigators were that Defendant had been
religious, that Defendant had shown good <citizenship by
successfully conpleting his federal probation and that Defendant
was abused as a child. However, Defendant presents no argunent
regarding the denial of these clains in his brief. As such,
t hese clains have been waived. See Anderson v. State, 822 So

2d 1261, 1268 (Fla. 2002)(failure to brief issue is a waiver of
t he issue).
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B) DEFENDANT SHOWED EARLY POTENTI ONAL DEMONSTRATED BY
ATHLETI CS

Def endant alleges that his trial counsel was
ineffective for failure to investigate his background
and present evidence of his participation in school
athletics at the penalty phase of trial. Def endant
presented a nunber of wtnesses at the evidentiary
hearing who to [sic] testified he played college
football and he was of good character at that tine.

Def endant first call ed Robert Hol dman, who
testified that he nmet Defendant in 1982 at Fordham
Uni versity where they played on the sane football team

for one year. At that tinme, M. Holdman was a
freshman and Defendant was a sophonore. Wil e they
were teanmates, Defendant, who was ol der, |ooked out
for M. Holdman and was good to him He further

testified Defendant was a good teammate, a hard
wor ker, honest, trustworthy and a fair conpetitor.
Def endant stopped playing football after that year and
M. Holdman had very little, if any, contact with him
after the spring of 1983.

Def endant presented the testinony of Camile [sic]
Tutein, who was the head football coach at Fordham
University from 1981  until 1985. He recruited
Def endant from St. Javier [sic] H gh School to play on
t he Fordham team Def endant played on the team for
two seasons, 1981 and 1982. He renenbered Def endant
was an outstanding player, a hard worker, commtted to
the football program not a trouble maker, very quite
[sic], and that he lived in the weight room Coach
Tutein indicated that it was really hard to get close
to Defendant but the other players |liked him He
further testified that after Defendant |eft Fordham
they had no further contact.

Def endant then <called as a wtness Charles
Spinelli, who knew Defendant at Fordham when they
pl ayed on the sane football team for two years. He
testified that as a teammte Defendant was hard
wor ki ng, always showed up from practice, and was a
dedi cated pl ayer. He admitted that his only contact
wi th Defendant was about football, that they did not
socialize, and he did not know that Defendant had
nmoved to M am .

Cindy Velez testified that when she and Def endant
dated in 1981, she knew that he played on the football
t eam at For dham Uni versity.
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Def endant’s trial counsel Ronal d Gural ni ck
testified that he was aware Defendant had played
coll ege football however ; he did not |look for
wi t nesses who knew Defendant from the football team
He testified that he did not think being a good
football played [sic] would have made nmuch difference
under the facts of the case. He further testified, in
his opinion, showi ng Defendant had every opportunity
in life but ended up convicted of nurder would have
| ooked horrible and had a nore negative effect on the
jury. He indicated, and the record reflects, the
testimony was presented through Defendant’s nother
that he played football (T. 13024) Even though
Def endant had requested he not do so, trial counsel
testified that he chose to use Defendant’s nother as a
mtigation witness to show Defendant’s background. It
was his opinion that she was a powerful synpathetic
W t ness.

The decision to present evidence that Defendant
pl ayed football though [sic] his nother was a tactical
deci si on. It is very logical and counsel was not
ineffective in choosing this strategy. Def endant had
no contact with her fornmer teammtes and coaches after
he left Fordham Def endant committed these crines
over 10 years after he left Fordham  Defendant cannot
show that he was prejudiced and entitled to
postconviction relief. The trial court found six
aggravating circunstances regarding Furton, even
adding the mtigation as presented at the evidentiary
[ hearing] Defendant had not shown that there was [a]
reasonable probability that []he would not have
received [the] death penalty. He failed to show
prej udi ce under Stri ckl and.

The claimis denied.

C) DEFENDANT AVO DED THE USE CF DRUGS AND ALCOHOL

Defendant alleges that his trial counsel was
ineffective for failure to present evidence that he

abst ai ned from use dr ugs and al cohol whi ch
denonstrated his appreciation of the values of life
and good health. In his notion Defendant nanes his

sister, Mnerva Lugo, as a wtness who is and was
available to testify that he never took drugs, drank
al cohol, or wused steroids even though he was a body
bui | der.

At the evidentiary hearing Defendant did not call
M nerva Lugo to testify. Testi mony was presented
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regarding Defendant’s non-use of drugs or alcohol
t hrough several W t nesses. Def endant’s col | ege
football teanmate Robert Holdman testified he never
knew Def endant of abuse drug or alcohol. Coach Tutein
testified that Defendant did not use drugs or al cohol
Cindy Velez testified that Defendant |ived a healthy
life style and did not wuse drugs or alcohol
Def endant had no contact with these wi tnesses for at
| east 10 years prior to the comm ssion of the nurders.
They had no know edge of wvhether he used drugs after
he |l eft Fordham

Def endant has <clearly failed to show that
presentation of the fact that he did not use drugs or
al cohol would have affected the outcone of the case.
He had not net his burden to show prejudice under

Strickl and.

This claimis denied.
(PCR. 1137-38)

In reviewing the denial of a <claim of ineffective
assi stance of counsel after an evidentiary hearing, this Court
is required to give deference to the lower court’s findings of
fact to the extent that they are supported by conpetent,
substantial evidence. Stephens v. State, 748 So. 2d 1028, 1033-
34 (Fla. 1999). However, this Court may independently review
the lower court’s determ nation of whether those facts support
findings of deficiency and prejudice to support a holding that
counsel was ineffective. I d. The determ nation that counsel
made a strategic decision is a finding of fact. Bol ender v.

Singletary, 16 F.3d 1547, 1558 n. 12 (11th Cr. 1994); see Wndom

v. State, 886 So. 2d 915, 923 (Fla. 2004).
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Here, the lower court’s findings of fact with regarding the
testinony of the wtnesses offered as potential mtigation
witness are fully supported by conpetent, substantial evidence.
Each of the wtnesses the lower court naned did, in fact,
testify in accordance with the lower court’s description of
their testinony regarding their |limted know edge of Defendant’s
character years prior to the crine. (PCR 1476-1511, 1546-62)

Moreover, GQGuralnick did testify that he was aware that
Def endant had played football at Fordham and done well in
school . (PCR. 1515) He did state that he presented evidence
about Defendant’s school performance through Defendant’s nother
and that he did consider her a decent and synpathetic wtness.
(PCR.  1518) He did testify that he did not believe that
presenting evidence that Defendant had played football and
Def endant’ s character years before the crinme would have been
hel pful . (PCR 1518) He stated that he considered calling a
person soneone had dated as a teenager silly. (PCR 1535) He
stated that he did not believe that presenting evidence that
showed Defendant had every opportunity in life but becane a
crimnal anyway would not have been hel pful. (PCR. 1539) He
also stated that he believed presenting wtnesses who had
simlar backgrounds and went on to becone successful people

woul d have been used against him by the State. (PCR. 1539-40)
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As such, there is also conpetent, substantial evidence to
support the lower court’s finding that counsel nade a strategic
deci sion had not investigate and present evidence of Defendant
havi ng played football through w tnesses other than Defendant’s
mother. This is particularly true, as counsel’s performance is
presunptively strategic and effective, and Defendant bore the
burden of presenting affirmative evidence to overcone that
presunpti on. Strickland v. Washington, 466 U S. 668, 689
(1984); see Marcolini v. State, 673 So. 2d 3, 4 (Fla. 1996); see
also Francis v. Franklin, 471 US. 307, 314 n. 2 (1985);
Sandstrom v. Montana, 442 U S. 510, 517 (1979); County Court of
U ster County, N Y. v. Allen, 442 U S. 140, 157 (1979).

Because the lower court’s findings of fact are supported by
conpetent, substantial evidence, this Court is required to defer
to those findings. Stephens, 748 So. 2d at 1033-34. Further
given these findings of fact, the lower court was correct to
find that Defendant had failed to establish that his counsel was
deficient for failing to present evidence about Defendant’s
brief college football career through anyone other than
Def endant’s nother. Dufour v. State, 905 So. 2d 42, 57 (Fla
2005); Giffin v. State, 866 So. 2d 1, 9 (Fla. 2003)(“Tria
counsel is not deficient where he makes a reasonable strategic

decision to not present nental mtigation testinony during the
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penalty phase because it could open the door to other damagi ng
testinony.”); Ferguson v. State, 593 So. 2d 508, 510 (Fla.
1992) .

Moreover, the lower court was correct to find that
Def endant did not show that he was prejudiced by the failure to
present additional wtnesses about the football career or the
evidence that Defendant did not use drugs or alcohol. As the
| ower court noted, counsel had Defendant’s nother testify that
Def endant pl ayed football, did well in school and won a f oot bal
schol arship to coll ege. (T. 13013-14, 13024) Counsel also had
Defendant’s nother and his friend at the time of the nurders,
Santi ago Gervacio, testify that Defendant was not violent or a
liar and that Defendant was a good and generous friend, son,
father and husband. (T. 13014-19, 13028, 13047-55, 13058)

Moreover, the presentation of evidence that Defendant
pl ayed football and was considered to be a good person by people

who knew him when he did so would have invited a negative

conparison to Defendant. The w tnesses who knew Defendant from
his college football team went on to becone attorneys, a
successful business man and a social worker. Def endant did not

take these sanme opportunities and becone a productive nenber of

soci ety. I nstead, he chose to lead a |ife of crinme, beginning

with securities fraud, <continuing into Medicare fraud and
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culmnating in being the leader of a RICO organization and
conspiracy, the objective of which was the kidnapping, torture
and nmurder of wealthy individuals for their noney. Presenti ng
i ndi viduals who had the sanme opportunities that were given to
Def endant and took those opportunities to better thenselves and
society while Defendant squandered the opportunities given to
hi m because he wanted to be a crimnal would have only cast
Def endant in a bad |ight.

Further, in exchange for the negative conparison invited by
the presentation of these w tnesses, Defendant also would have
received little benefit. The wi tnesses Defendant presented at
the evidentiary hearing had Ilittle, if any, contact wth
Def endant after he stopped playing football in 1983. The crines
of whi ch Defendant was convicted in this case were not commtted
until 1994 and 1995. As such, these wtnesses had no
opportunity to know anything about Defendant’s character or
actions for nore than a decade before the crines. Mor eover,
t hese witnesses generally had little contact with Defendant even
when they knew him  Spinelli admtted that his entire contact
with Defendant had been associated with being nenbers of the
sane football team and that he had never even socialized wth
Def endant. (PCR 1509-10) Hol dnman associ ated with Defendant as

part of football team activities and occasionally ate lunch with
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Def endant when they bunped into one another on canpus. (PCR
1476-77) He had never been to Defendant’s hone and was not sure
he had ever even been introduced to Defendant’s famly. (PCR
1483-84) In fact, the relationship between Defendant and these
W tnesses was so negligible that Defendant admtted that he did
not renmenber their nanmes at the tinme of trial, and Wsser,
Def endant’s post conviction investigator, admtted that he
| ocated witnesses by getting a roster of the football players
from the tinme Defendant was on the team and contacting them
(PCR 1565, 1579) Moreover, the testinony of these wi tnesses was
general ly that Defendant played football in college, appeared to
be a nice guy at the time and was not known to use drugs and
al cohol . Gven the length of tinme between the wtnesses’
contact with Defendant and anything associated with this matter
the superficial nature of the wtnesses’ contact w th Defendant
when they were in contact and the content of the w tnesses’
testinony, the evidence these w tnesses presented was extrenely
weak mitigation.

However, the aggravating in this matter was extrenely
strong. In sentencing Defendant to death, the trial court found
five aggravating circunstances regarding M. Giga and siXx
aggravating circunstances regarding M. Furton. The prior

vi ol ent felony aggravator was supported by the crines conmtted
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against Schiller while he was held captive for a nonth and
tortured and the nurder of the other victim The nurders here
were commtted during the kidnapping of Ms. Furton and M. Giga
so that they too could be held captive and tortured for their
assets. Defendant had always planned to kill M. Furton and M.
Giga to prevent them from reporting their kidnapping and
torture. These facts supported the during the course of a
ki dnappi ng, avoid arrest, pecuniary gain and CCP aggravators.
Moreover, the suffering Ms. Furton endured as she was held
captive and injected with a painful animal tranquilizer, which
caused Ms. Furton to be unable to breathe, supported the HAC
aggravating circunstance.

Gven the cumulative nature of nmuch of the testinony
presented, the negative conparison between Defendant and the
W tnesses the presentation of these wtnesses would have
invited, the weakness of the mtigation provided by these
wi tnesses and the strength of the aggravating in this matter,
the | ower court properly determ ned that the presentation of the
post conviction evidence would not have created a reasonable
probability that Defendant would not have been sentenced to
death. Wllacy v. State, 32 Fla. L. Wekly S377, S380 (Fla. Jun.
28, 2007)(counsel not ineffective for failing to present

mtigation that would have been a “double edged sword”); Evans
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v. State, 946 So. 2d 1, 13 (Fla. 2006)(sane); Johnson v. State,
921 So. 2d 490, 501 (Fla. 2005)(counsel not ineffective for
failing to present evidence that would not create a reasonable
probability that “the jury ‘would have concluded that the
bal ance of aggravating and mtigating circunstances did not
warrant death.’”)(quoting Strickland v. Washington, 466 U. S
668, 695 (1984); State v. R echmann, 777 So. 2d 342, 356 (Fla.
2000)(failing to present cunulative evidence is not ineffective
assi stance); Valle v. State, 705 So. 2d 1331, 1335 (Fla.
1997) (sane). The lower court should be affirned.

Despite the fact that the lower court’s rejection of these
claims is based on factual findings fully support by the record
and conclusion that are entirely in accordance with the |aw,
Def endant believes that counsel cannot be deened ineffective
unl ess he conducts a “thorough investigation.” However, the |aw
does not support this assertion.

In Strickland, 466 U S. at 691, directly defined the duty
that counsel had to follow to be effective was “to nmake
reasonabl e investigations or to make a reasonabl e decision that
makes particul ar investigations unnecessary.” The Court further
stated that “a particular decision not to investigate nust be
directly assessed for reasonableness in all the circunstances,

applying a heavy neasure of deference to counsel’s judgnents.”
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| d. In Wggins v. Smth, 539 US. 510 (2003), the case upon
whi ch Defendant’s heavily relies, the Court reiterated that this
was the duty inposed for counsel to be considered effective and
that it was not altering the nature of counsel’s duty:

I n finding t hat Schl ai ch and Net hercott’s
i nvestigation did not neet Strickland s performance
standards, we enphasize that Strickland does not
require counsel to investigate every conceivable |ine
of mtigating evidence no matter how unlikely the
effort would be to assist the defendant at sentencing.
Nor does Strickland require defense counsel to present
mtigating evidence at sentencing in every case. Both
conclusions would interfere with the “constitutionally
protected independence of counsel” at the heart of
Strickland. 466 U. S., at 689, 80 L Ed 2d 674, 104 S C
2052. We base our conclusion on the much nore limted
principle that “strategic choices nade after |ess than
conplete investigation are reasonable” only to the
extent that “reasonabl e professional judgnents support
the limtations on investigation.” Id., at 690-691, 80

L BEd 2d 674, 104 S C 2052. A decision not to

investigate thus “nust be directly assessed for

reasonabl eness in all the circunmstances.” 1d., at 691

80 L Ed 2d 674, 104 S O 2052.
ld. at 533. In fact, the United States Suprenme Court has
rejected clainms that counsel was ineffective for failing to
investigate mtigation nore thoroughly on rmany occasions.
Strickland, 466 U S. at 699; Burger v. Kenp, 483 U S. 776, 794
(1987); Darden v. Wainwight, 477 U S. 168, 186 (1986). Thus,
the | aw does not support Defendant’s assertion that counsel was

deficient nerely because he did not investigate the mitigation

that Defendant believes he should have as thoroughly as
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Def endant believes he should have. The | ower court should be
affirmed.

Further, counsel’s investigation regarding mtigation was
r easonabl e. Counsel stated that he spoke to Defendant
extensively about Defendant’s background and recognized his
notes regardi ng Defendant’s background. (PCR 1540-41, 1086- 88)
He recalled getting high school records. (PCR 1538- 39) He
spoke to one of Defendant’s girlfriends, knew of Defendant’s ex-
wi ves and made deci sions about them based on their invol venent
in this matter and the nature of Defendant’s relationship with
t hem (PCR  1532-33) He obtained a Ilist of potential
mtigation wtnesses from Defendant and interviewed several of
them (PCR 1520-23) He interviewed many of Defendant’s famly
menbers. (R 4422-4526, 4563-4637) He had Defendant’s nental
health evaluated for mtigation. (R 4891-61) Through this
i nvestigate, counsel knew that Defendant had done well in
school, was considered a nice guy by at |east one of his friends
and had played football. Counsel’s decision not to investigate
t hese i ssues further was reasonabl e.

The cases relied wupon by Defendant do not conpel a
different result. In Wggins, the Court found that counsel’s
decision to limt their investigation into Defendant’s famly

background was not reasonable because the limted investigation
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that counsel had conducted showed that Defendant had been
horrible abused as a child, which would have been powerful
mtigation, and counsel’s statenent that they were concentrating
on Defendant’s lack of responsibility for the crinme was
inconsistent with their actions at the tinme of trial. W ggi ns,
539 U.S. at 523-27. In State v. Lews, 838 So. 2d 1102, 1109-10
(Fla. 2002), counsel’s penalty phase investigation consistent of
l[imted interviews with the defendant’s nother and father and an
evaluation by a nental health expert, who had requested
docunentation that was not provided so that he could reach an
opi ni on. In Ragsdale v. State, 798 So. 2d 713, 718-19 (Fla.
2001), counsel’s investigation consisted of reviewing the file
of the defendant’s prior attorney and having his wife mke a few
calls to famly nmenbers. In R echmann, counsel had conducted no
penalty phase investigate at all and presented no evidence at
the penalty phase. Ri echmann, 777 So. 2d at 350. As all of
these cases involved considerably |ess investigation, they do
not support Defendant’s assertion that counsel’s investigation
was not reasonable. The |ower court should be affirned.

Even if Defendant had shown that the |ower court erred in
finding counsel was not deficient for failing to investigate and

present additional evidence about Defendant’s football career,
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the lower court should still be affirmed.®> As seen above, the
| ower court found that Defendant was not prejudiced by the
failure to investigate and present the mtigation about which
Def endant conpl ains because its presentation did not create a
reasonabl e probability that Defendant would not be sentenced to
death. As argued above, this finding was proper. As the Court
noted in Strickland, it is not even necessary for a court to
determne if counsel was deficient when there is no prejudice
from the alleged deficiency. Strickland, 466 U S. at 697.
Thus, since the |ower court properly determned that there was
no prejudice, it should be affirned.

1. THE LOANER COURT PROPERLY SUMVARILY DENED THE
CLAI' M CONCERNI NG JUROR SCHLEHUBER

Def endant next asserts that the lower court erred in
summarily denying his claimthat he was entitled to relief based
on the alleged nondisclosure of information by a juror during
voir dire or based on counsel’s alleged ineffectiveness in
failing to present this issue in a nmotion for new trial
Specifically, Defendant asserts that Juror Schlehuber’s all eged
failure to disclose that he had been the victim of a battery

purportedly would have provided a basis for either a cause or

> As seen above, the lower court did not reach a conclusion

concerning whether counsel was deficient for failing to
investigate evidence of Defendant’s |ack of substance abuse.
(PCR. 1138)
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perenptory chall enge. He contends that if the issue is
procedurally barred, his counsel was then ineffective for
failing to investigate and present the issue in a notion for new
trial. However, the lower court properly denied this claim as
it is procedurally barred, was not sufficiently pled and was
w thout nerit.

This Court has held that clainms of juror msconduct are
procedurally barred in post conviction litigation because they
coul d have and shoul d have been raised on direct appeal. ElIIledge
v. State, 911 So. 2d 57, 77 n.27 (Fla. 2005); Happ v. Mdore, 784
So. 2d 1091, 1094 & n.3 (Fla. 2001); Brown v. State, 755 So. 2d
616, 637 (Fla. 2000); Gaskin v. State, 737 So. 2d 509, 512-13 &
n5 & 6 (Fla. 1999). As such, Defendant’s claim of juror
m sconduct is procedurally barred and was properly deni ed.

Wi | e Defendant suggests that Ellege did not address the
i ssue of whether a substantive claim of juror msconduct was
barred in post conviction, the opinion belies this assertion.
This Court directly stated, “Likewi se, any substantive claim
pertaining to juror msconduct is procedurally barred as it
could have and should have been raised on direct appeal.”
El |l edge, 911 So. 2d at 77 n.27. Defendant also asserts that the
cl ai m cannot be procedurally barred because it was not raised at

trial. However, Fla. R Cim P. 3.851(e)(1) specifically

56



states that it “does not authorize relief based upon clainms that
coul d have and shoul d have been raised at trial and, if properly
preserved, on direct appeal.” Johnson v. State, 921 So. 2d 490,
508 n. 13 (Fla. 2005); see Thonmas v. State, 838 So. 2d 535, 539
(Fla. 2003)(noting that this provision requires Defendant to
raise clainms pretrial and not “blindside” the State years |ater
i n post conviction proceedings). In fact, this Court stated in
Ell ege that ®“any substantive claim of juror msconduct” was
barred even though Defendant was claimng that the facts were
outside the record and needed to be devel oped. Elledge, 911 So.
2d at 77 & n.27. Thus, the lower court properly rejected these
argunents. It should be affirned.

Furt her, Defendant suggests that Buenoano v. State, 708 So.
2d 941 (Fla. 1998), and Johnson v. State, 804 So. 2d 1218 (Fl a.
2001), hold that juror msconduct clains are cognizable in
initial nmotions for post conviction notions. However, this is
unt r ue.

Buenoano held nothing nore than that a claim that was
avail able years earlier cannot be raised in an untinely and
successive notion for post conviction relief when the factual
basis for the claim had been avail able for years. Buenoano, 708
So. 2d at 952. Since no claimmy be raised in a successive and

untimely notion for post conviction relief until it is based on
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evi dence that could not have been discovered until recently or a
fundanental change of constitutional law® it only makes sense
that the courts ruled on whether the claim was properly filed
first. Having determ ned that the claim was not even properly
filed, there was no reason to determ ne whether the claimwuld
provide a basis for relief if it had been properly filed.

I n Johnson, this Court determned that the |ower court
properly found that a defendant was not entitled to public
records into the jurors backgrounds. Id. at 1224-25. Wi | e
Johnson nmade the statenent in the context of a successive notion
for post conviction relief, it cited to Arbelaez v. State, 775
So. 2d 909 (Fla. 2000), in which this Court had reached the sane
conclusion regarding a request in connection wth an initial
notion for post conviction relief. Johnson, 804 So. 2d at 1225.

Thus, nei ther Buenoano nor Johnson hold that juror
m sconduct clains are not procedurally barred in post conviction
pr oceedi ngs. As noted above, this Court has repeatedly held
that such clains are barred. The lower court should be
af firned.

Even if the claim was not procedurally barred, Defendant

woul d be entitled to no relief. In State v. Rodgers, 347 So. 2d

® Fla. R Crim P. 3.851(d)(2)(“No motion shall be filed or
consi dered” outside of the tinme limt provided w thout neeting
t he above conditions); Fla. R Crim P. 3.850(b)(sane).
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610 (Fla. 1977), this Court considered and rejected a claimthat
a juror’s incorrect answer during voir dire was sufficient to
overturn a crimnal conviction. This Court held, “in the absence
of evidence that the defendant was not accorded a fair and
inpartial jury or that his substantive rights were prejudiced by
the participation and m sconduct of the unqualified juror, he is
not entitled to a new trial.” 1d. at 613. In Lowey v. State,
705 So. 2d 1367 (Fla. 1998), this Court recognized an exception
to Rodgers for cases in which a juror was under prosecution by
the State at the tinme of his jury service. However, this Court
made clear that it did “not overrule Rodgers; [it was] sinply
carving out an exception based on the wunique circunstances
presented.” 1d. at 1370; see also Coleman v. State, 718 So. 2d
827, 830 (Fla. 4th DCA 1998).

Here, Defendant made no attenpt to show that he was not
accorded a fair and inpartial jury or that his substantive
rights were prejudiced by M. Schlehuber’s service. Instead, he
nerely asserts that there mght be grounds to challenge M.
Schl ehuber for cause or by a perenptory challenge. However,
showi ng that a defendant m ght have wanted to use a perenptory

chal | enge’ against M. Schlehuber would not show that Defendant

"It should be remenbered that Defendant exhausted his perenptory
chal l enges during voir dire. (T. 4720) As such, to strike M.
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was deprived of a fair and inpartial jury because the denial of
a perenptory challenge does not give rise to a claim that the
jury was not inpartial. Ross v. Cklahoma, 487 U. S. 81 (1988).

Mor eover, being the wvictim of a crime does not
automatically disqualify a person from serving on a jury.
8840.01 & 40.013, Fla. Stat. (1997). As such, Defendant would
have needed to show that M. Schlehuber’'s status as a victim
rendered him biased in this matter. See Brown v. State, 818 So.
2d 652 (Fla. 3d DCA 2002); Brown v. State, 755 So. 2d 737 (Fla.
4th DCA 2000).% However, M. Schlehuber was part of the venire
when the trial court inquired if the venirenmenbers could be
inpartial despite being crine victinms and was assured that they
could. (T. 4413-15) Moreover, he disclosed on his jury
guestionnaire that he had been a crinme victim and stated that
the justice systemdid not work properly in that case because “2
people were ‘interviewed But nothing came of it.” Thus, far
from revealing a venirenenber who was synpathetic to the State,
the record reflects that M. Schlehuber was angry wth the

State. As Defendant did not sufficiently allege bias, the | ower

Schl ehuber, Defendant would have been forced to accept one of
t he venirenenbers he did challenge perenptorially.
8 Contrary to Defendant’s suggestion, Chester v. State, 737 So
2d 557 (Fla. 3d DCA 1999), does not hold a veniremenber is
excusable for <cause nerely because he was a crinme victim
Instead, the determnation there that the juror was excusable
for cause was based on her statenments that prior victimzation
made her bi ased.
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court properly denied the claim Ragsdale v. State, 720 So. 2d
203, 207 (Fla. 1998). It should be affirned.

Even if Defendant were correct that he did not need to show
that a juror was biased or that he was prejudiced, he would
still be entitled to no relief. The allegedly undisclosed
information was not material and Defendant did not exercise
diligence in attenpting to discover the information. This Court
has made clear that not all failures to disclose information in
voir dire are material. Instead, the focus is on whether the
information was nmaterial to the juror service in the particular
case at hand. Roberts v. Tejada, 814 So. 2d 334, 341-42 (Fl a
2002) .

Despite Defendant’s clainms that M. Schlehuber mght had
synpat hi zed with Schiller because they were victins of simlar
crimes, Defendant fails to note that Schiller was also the
victim of a theft but that he did not even consider this
sufficiently material to ask M. Schlehuber about his report
that he had been the victim of a theft. Mreover, there is
nothing simlar about an argunment and fist fight over a dispute
regarding where a delivery should be nade and Kkidnapping a
person, holding them for a nonth, torturing them the entire
time, taking everything the person ever had and then attenpting

to kill them allegedly because the person cheated an associate
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in a business deal. This is particularly true, considering that
Def endant allowed Cynthia Font, a victim of burglary and
robbery; Carnela Ferrara, a victimof a grand theft auto; G sela
Ducal, a victimof a burglary; Cynthia Mrgan, whose sister was
raped and who wallet was stolen; and David Lepow, the victim of
a burglary and robbery,® to sit on the jury despite Defendant
being charged with simlar offenses and w thout even questioning
nost of these individuals about the offenses. Gven the |ack of
simlarity between the cases, the lack of follow up even though
the crinme reported was a crinme with which Defendant was charged
and the fact that Defendant allowed nunmerous crine victinms to
sit on the jury, it cannot be said that the information here was
material to jury service in this case. Mirphy v. Hurst, 881 So.
2d 1157 (Fla. 5th DCA 2004); Birch v. Albert, 761 So. 2d 355
(Fla. 3d DCA 2000); Garnett v. MCellan, 767 So. 2d 1229 (Fl a.
5th DCA 2000); Janes v. State, 751 So. 2d 682 (Fla. 5th DCA
2000). The claim would have been properly denied even if
Def endant were correct that De La Rosa v. Zequeira, 659 So. 2d
239 (Fla. 1995), provided the standard agai nst which to eval uate
this claim

Even if the question <could be considered nmterial,

® Gven that many of the crine victins he allowed to sit were
femal e, including Ms. Mdrgan who did not disclose a crinme on her
gquestionnaire, attenpting to strike M. Schlehuber would be
probl ematic. See Mel bourne v. State, 679 So. 2d 759 (Fla. 1996).
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Def endant was still entitled to no relief because he did not
pursue the matter diligently during voir dire. M. Schlehuber
responded that he had been the victim of a crine, which he
| abeled a theft. Despite this, Defendant did not question him
about the facts and circunstances of this crinme. In fact, while
a few venirenenbers were questioned about how having been a
victimof a crinme mght affect their views on the death penalty
during individual voir dire, Defendant only questioned one
veni remenber about having been a crine victim during general
voir dire. (T. 4671-72) Instead, Defendant left it to the tria
court to ask a general panel question about victim zation. (T.
4413-15) He did not even ask questions after Cynthia Morgan,
anot her juror, revealed that she had been the victimof a crine
she had not disclosed on her questionnaire. (T. 4586-87) Under
t hese circunstances, it cannot be said that Defendant exercised
diligence in discovering this information. State v. MGough, 536
So. 2d 1187 (Fla. 2d DCA 1989); Birch v. Albert, 761 So. 2d 355
(Fla. 3d DCA 2000); Blaylock v. State, 537 So. 2d 1103 (Fla. 3d
DCA 1988). The clai mwas properly deni ed.

Defendant finally asserts that even if the |ower court was
correct in finding that the claim was procedurally barred, it
erred by failing to treat the claim as one of ineffective

assi stance of counsel and in finding that counsel did not have a
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duty to investigate the jurors’ backgrounds. However, in making
t hese assertions, Defendant ignores that it was he who suggested
that counsel had no duty to investigate and failed to plead
sufficiently a claim of ineffective assistance of counsel. In
fact, Defendant’s entire assertions on the issue of ineffective
assi stance were:

Trial counsel 1is not required to conduct an
investigation of the background of the venire during
trial; such a requirement would pose too onerous a
burden on the parties and their trial attorneys, who
are busy wth scheduling, evidentiary mtters, and
other legal issues. See Roberts v. Tejeda, 814 So. 2d

334, 344-45 (Fla. 2002). However, should the Suprene
Cour t recede from its dicta in Buenoano which

recogni zes that clains based on juror nondisclosure

may be first raised in an initial 3.850/3.851 notion,

then [Defendant] asserts that his trial counsel was

ineffective for failing to investigate the jurors’

backgrounds in tinme to raise the issue as part of

[ Def endant’ s] notion for new trial.
(PCR. 584-85) Since Defendant was the one who asserted that
counsel had no duty to investigate, he should not now be heard
to conplain that the lower court accepted his assertion and
found that counsel could not have been deficient for failing to
do sonething that he had no duty to do. See Bl unberg v. USAA
Casualty Ins., 790 So. 2d 1061, 1066 (Fla. 2001); see also
Strickland v. Washington, 466 U S. 668, 687 (1984)(To prove
deficiency, defendant nust show “counsel nmade errors so serious

t hat counsel was not functioning as the ‘counsel’ guaranteed the

def endant by the Sixth Anendnent.”).
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Further, given the conclusory nature of these assertions,
the |l ower court also properly determned that they did not [ift
t he bar. This Court has repeatedly held that conclusory
assertions of ineffective assistance of counsel are insufficient
to overcone a procedural bar. Harvey v. Dugger, 656 So. 2d
1253, 1256 (Fla. 1995); Medina v. State, 573 So. 2d 293, 295
(Fla. 1990); Swafford v. Dugger, 569 So. 2d 1264, 1267 (Fl a.
1990). Moreover, the insufficiency of the pleading of the
ineffectiveness claim is all the nore clear in |light of
Carratelli v. State, 32 Fla. L. Wekly S390 (Fla. Jul. 5, 2007),
which requires that a defendant show that a bias juror served
before he is entitled to relief based on a claim of ineffective

assistance regarding a juror challenge issue. Thus, the |ower

court properly determined that this insufficiently plead
al | egation of i neffective assi st ance of counsel was
i nsufficient. Ragsdale v. State, 720 So. 2d 203, 207 (Fla.

1998). The denial of the claimshould be affirned.
I11. THE CLAIM THAT COUNSEL WAS | NEFFECTIVE FOR
FAILING TO OBJECT TO A COWENT IN CLOSING WAS
PROPERLY SUMVARI LY DENI ED.
Def endant next asserts the lower court erred in rejecting
his claim that his counsel was ineffective for failing to object

to a comment in closing. Specifically, Defendant asserts that

his counsel was ineffective for failing to object to a comrent
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in closing that this Court determ ned on direct appeal violated
the Golden Rule but was harnless. However, the |ower court
properly summarily denied this claim as it 1is procedurally
barred and w thout nerit.

Initially, the State would note that this claim was
properly denied as procedurally barred. This Court has
repeatedly held that where a claim was raised and decided on
direct appeal, it cannot be relitigated in a post conviction
proceedi ng under the guise of ineffective assistance of counsel.
Preston v. State, 32 Fla. L. Wekly S296, S300 (Fla. My 31,
2007); Franqui v. State, 32 Fla. L. Wekly S210, S213 (Fla. My
3, 2007); Mller v. State, 926 So. 2d 1243 (Fla. 2006); Freeman
v. State, 761 So. 2d 1055, 1067 (Fla. 2000). In fact, in
Robi nson v. State, 707 So. 2d 688, 697-99 (Fla. 1998), this
Court directly held that clains regarding the propriety of
comrents in closing and the effective assistance of counsel for
failing to object to comments in closing to be procedurally
barred “[a]s a matter of |aw”

Here, Defendant raised the issue of the propriety of the
State’s comment on direct appeal. Initial Brief of Appellant,
FSC Case No. $SC93,994, at 75-80. This Court rejected the

argunent :

[ Def endant] asserts that several statenents made
by the State during its closing argunment in the qguilt
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phase constitute fundanental error and warrant relief
in the form of a new trial. [FNo6O] Though we are
concerned with one set of remarks in particular, we
nevert hel ess conclude that relief based on fundanental
error is not warranted in this case.

The prosecutor’s statenents which cause us
concern are those related to an asserted “Gol den Rul e”
argunent. During her closing argunent, the prosecutor
addressed the jury as foll ows:

| magi ne with tape over your nouth and a hood
over your head, inmagine it on Krisztina. Not
on yourselves, on Krisztina and what
Krisztina is going through.

An error is fundanental in nature when it
“reaches down into the validity of the trial itself to
the extent that a verdict of guilty could not have
been obtained wi thout the assistance of the alleged
error.” MDonald, 743 So. 2d at 505. An inproper
“CGol den Rule” argunent typically occurs when counsel
asks jurors to place thenselves in the circunstances
of the victim It extends beyond the evidence and
“unduly create[s], ar ouse| sj and inflane[s] t he
synpat hy, prejudice and passions of [the] jury to the
detrinment of the accused.” Ubin v. State, 714 So. 2d
411, 421 (Fla. 1998)(quoting Barnes v. State, 58 So.
2d 157, 159 (Fla. 1951)). The prosecutor unm stakably
asked the jurors to place thenselves in Furton's
position, which clearly is error. W reject the
State’s assertion that the prosecutor’s renmarks were
merely permssible coments on the evidence. A
seasoned prosecutor involved in a capital case knows
better than to nmake an inproper “Golden Rule”
argunent. However, because this incident was isol ated,
and an overwhelmng anmount of wunrebutted evidence
exi sts against [Defendant], we determne that the
error is, on this record, harmess in nature and
therefore deny relief.

* * * *
n60 [ Defendant] concedes that fundanmental error is the
only basis for relief because he did not object to any
of the remarks at issue.

Lugo, 845 So. 2d at 106-07. As the issue regarding the coment
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was raised and rejected on direct appeal, the |ower court
properly determned that the claim was barred and that raising
the claimin the guise of ineffective assistance of counsel did
not lift the bar. It should be affirned.

Whi | e Def endant suggests that Chandler v. State, 848 So. 2d
1031 (Fla. 2003), shows the lower court erred in rejecting this
claim the opposite is true. There, the defendant had asserted
that his counsel had been ineffective for failing to object to
comments in closing after this Court had considered on direct

appeal whether the comrents constituted fundanental error. I d.

at 1043-46. This Court determned that the rejection of the
assertion of fundanmental error on direct appeal foreclosed any
finding that counsel’s alleged deficiency in failing to object
to the conment was prejudicial:

Because Chandler could not show the conmments were
fundanental error on direct appeal, he |ikew se cannot
show that trial counsel’s failure to object to the
coments resulted in prejudice sufficient to underm ne
the outconme of the case under the prejudice prong of
the Strickland test. See Strickland, 466 U. S. at 694.

The instant case is simlar to Thonpson v. State,
759 So. 2d 650, 664 (Fla. 2000), in which the
def endant cl ai med defense counsel was ineffective for
failing to object to several inproper remarks by the
prosecutor. This Court stated that “because none of
t hese prosecutorial coments would have constituted
reversible error had they been objected to at trial
we affirm the trial court ruling summarily denying
this claim” 1d. at 664. Simlarly, because we have
previously held that the prosecutor’s coments in this
case did not constitute fundanmental error, even though
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somre of the prosecutor’s comrents in this case were
ill-advised, they were not so prejudicial as to
vitiate the entire trial. Thus, Chandler 1is not
entitled to relief on this claim

ld. at 1046. Thus, Chandler actually shows that the | ower court
properly summarily denied the claim The denial should be
af firnmed.

Further, while Defendant asserts that the |ogic of Chandl er

is flawed because the level of prejudice that he needed to show
logically has to be lower than the standard for reversal on
direct appeal, it is Defendant’s logic that is flawed. As this
Court has recognized, once a conviction becomes final, the
interest in finality of the judgnent attaches and is only
overcome by a showing that the proceeding through which the

convi ction was obtained was unfair. Wtt v. State, 387 So. 2d
922, 924-25 (Fla. 1980). Thus, as this Court has stated:

Postconviction relief pr ocedur es, such as those
authorized by our Rule 3.850, offer an avenue to
challenge a once final judgnent and sentence in
limted instances, and for limted reasons. The United
States Suprene Court recently noted:

It has, of course, long been settled |aw
that an error that may justify reversal on
direct appeal will not necessarily support a
collateral attack on a final judgnent. The
reasons for narrowy |limting the grounds
for collateral attack on final judgnents are
wel I known and basic to our adversary system
of justice. *

* I nroads on the concept of finality tend to
underm ne confidence in the integrity of our
procedures . . . . Mbreover, [the] increased
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volunme of judicial work associated with the
processing of collateral attacks inevitably

inpairs and del ays t he orderly
adm ni stration of justice. Because there is
no limt on the time when a collateral

attack may be made, evidentiary hearings are
often inconclusive and retrials my be
inpossible if the attack is successful

United States v. Addonizio, 442 U S. 178, 184 & n.11,

99 S. C. 2235, 2240 & n.11, 60 L. Ed. 2d 805 (1979)

(footnote omtted). See also Linkletter v. Wl ker, 381

US 618, 637-38, 8 S. C. 1731, 1741-42, 14 L. Ed.

2d 601 (1965)
Wtt, 387 So. 2d at 925. Gven this interest in finality, it is
entirely logical that the burden on a defendant to show that he
was deprived of a fair trial is not Iower than the standard to
obtain a reversal on direct appeal but higher than that
st andar d. Def endant’ s suggestion to the contrary should be

rejected, and the lower court affirmed.

V. THE VIENNA CONVENTION CLA M WAS PROPERLY
SUMVARI LY DENI ED

Def endant next asserts that the lower <court erred in
summarily denying his claimthat he was entitled to dism ssal of
the indictnment or suppression of evidence based on an alleged
violation of the Vienna Convention on Consular Relations. He
asserts that had he been advised of his right to contact the
consul ate under the Convention, he would have contacted the
consul ate and asked the consulate to provide |egal assistance,

and that this contact with the consul ate woul d have rendered it
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likely that he would have been provided with an extradition
hearing. However, the lower court properly summarily denied the
claim as Defendant |acked standing to raise it, the claimwas
procedurally barred, prejudice was not adequately alleged and
the renedi es Def endant sought are not avail abl e.

In Maharaj v. State, 778 So. 2d 944, 959 (Fla. 2000), this
Court rejected a Vienna Convention claim expressly stating that
the defendant had “failed to establish that he has standing, as
treaties are between countries, not citizens. See Matta-
Bal | esteros, 896 F.2d 255 (7th Cir. 1990).” See also Gordon v.
State, 863 So. 2d 1215, 1221 (Fla. 2003). Here, the failure to
establish standing is particularly acute. The record reflects
that the Baham an authorities arrested Defendant at request of
Speci al Agent Jerry Forrester, who was working in the |[egal
attaché office to the Bahanas. (T. 10605-08) Agent Forrester
requested the arrest at the request of the M am -Dade Police.
(T. 10604-08, 10649-51) Thus, the essence of Defendant’s claim
is that when he was arrested by the Baham an authorities at the
request of the Anmerican authorities, the Baham an authorities
did not inform him of his right to contact the Anmerican

authorities.® However, given that the American authorities were

1 |'n fact, because of a bilateral agreement between the

countries, the Baham an authorities were actually required to
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the driving force behind the Bahanmian authorities’ arrest of
Defendant, it is highly unlikely that they were unaware that the
Baham an authorities had done as they had asked or that the
Anmerican authorities would seek any diplomatic renedy based on
the alleged violation of the Convention, which as the United
States Supreme Court noted in Sanchez-Llamas v. Oregon, 126 S.
. 2669, 2682 (2006), is the “primary nmeans of enforcing the
Convention.” Thus, the Ilower court properly found that
Def endant had no standing to assert this claim under Mharaj,
and shoul d be affirned.

Even if Defendant did have standing, Defendant would still
be entitled to no relief because the claim is procedurally
barred. This Court has held that clains based on alleged
violations of the Vienna Convention are procedurally barred in
post conviction proceeding. Gordon v. State, 863 So. 2d at
1221; Maharaj, 778 So. 2d at 959. In Sanchez-Llamas, 126 S. O
at 2687, the Court held that it was perfectly perm ssible for
state courts to bar Vienna Convention clains in the manner that
this Court has. Thus, the lower court also properly rejected
this claimas procedurally barred. It should be affirned.

Even if Defendant did have standing and the claim was not

barred, Defendant would still be entitled to no relief because

contact the consulate and then inform Defendant they had done
so. Consul ar Convention, 3 U S. T. 3426, Art. 16, f2.
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he did not adequately plead prejudice. This Court has held that
for a defendant to plead prejudice from an alleged Vienna
Convention violation adequately, the defendant nust show that
the alleged “violation had an effect on the trial.” Darling v.
State, 808 So. 2d 145, 166 (Fla. 2002)(quoting Breard v. G eene,
523 U.S. 371, 372 (1998)); see also Gordon, 863 So. 2d at 1221.
Here, Defendant has never alleged that the alleged violation of
t he Vienna Convention would have had an affect on the outcome of
the trial. Instead, he has only asserted that he would have
sought an extradition hearing had the Convention not been
vi ol at ed. However, he does not assert that the holding of an
extradition hearing would have in any way affected the outcone
of the trial. This is particularly true as the extradition
treaty in effect at the time of Defendant’s arrest between the
United States and the Bahamas specifically permts the
extradition of a defendant exposed to the death penalty for the
crime of nurder and allows trial for offenses not included in
the initial extradition request with the consent of the other
governnent. Extradition Treaty, Mar. 9, 1990, U.S.-Bah., Art. 7
& 14, S. Treaty Doc No. 102-17.'! Thus, it does not appear that
any challenge to Defendant’s extradition wuld have been

successful and would have affected the outcone of trial. Under

1 The version of the extradition treaty cited in Defendant’s

bri ef has been superseded by the extradition treaty cited above.
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t hese circunstances, the |lower court properly determ ned that
Def endant had not sufficiently alleged prejudice. Darling v.
State, 808 So. 2d at 166; see also Gordon, 863 So. 2d at 1221.
Furt her, even Def endant’ s specul ati ve assertion of
prejudi ce appears to be based on a mstake of law. Defendant’s
assertion that he would have learned of his right to contest
extradition is based on his assertion that he would have asked
the consulate “to provide him with |egal advice.” Initial
Brief, FSC Case No. SC06-1532, at 39-40. In the |ower court,
Def endant characterized the provision of such legal advice as
“the required information that he would have been given by the
consulate.” However, as the United States Suprene Court stated
i n Sanchez-Ll amas, the Convention “does not guarantee defendants
any assistance at all. The provision secures only a right of
foreign nationals to have their consulate infornmed of their
arrest or detention-not to have their consulate intervene.”
Sanchez-Llamas, 126 S. C. at 2681. Thus, there is no required
information, and whil e Defendant may have asked for |egal advice
from the consulate, there is no indication that the consulate

woul d have provided any.!? Thus, even Defendant’s assertion that

2 1t should be noted that Defendant had business cards for

several lawers both in Florida and the Bahanmas and paynent

information for the Florida |lawers who represented himin this

matter at the time of his arrest with himat the tinme of his

arrest. (T. 10626-27, 10629, 10651-53) Mor eover, the record
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contact with the consulate would have enable him to fight
extradition is based on Defendant’s incorrect assunption that
the consulate would have been required to provide him wth
assi stance. Under these circunstances, the | ower court properly
denied the claim because Defendant did not adequately allege
prejudice. Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998).
It should be affirned.

Contrary to Defendant’s suggestion United States .
Ant onakeas, 255 F.3d 714 (9th G r. 2001), does not hold that a
claimof an inability to seek relief under an extradition treaty
establishes prejudice from a Vienna Convention claim |nstead,
the Court sinply found the claimwas procedurally barred because
it had not been preserved in the trial court and refused to
address the claimon the nmerits. Id. at 720-21. The nere fact
that a court rejected a claim as unpreserved does not show that
the claimhad any nerit. Defendant’s suggestion to the contrary
shoul d be rejected.

Even if Defendant had standing, the claim was not
procedurally barred and Defendant had adequately alleged
prejudice, the claim would still have been properly summarily

denied. The renedi es that Defendant sought were not avail abl e.

reflects that Defendant was asked if he wished to return to
Florida voluntarily and agreed to do so wthout contesting
extradition. (T. 10609, 10638-39)
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In Conde v. State, 860 So. 2d 930, 953 (Fla. 2003), this Court
hel d that suppression was not an available renedy for an all eged
violation of the Vienna Convention. In Sanchez-Ll amas, 126 S
Ct. at 2678-82, the United States Suprene Court agreed that
suppression was not an available renedy for an alleged Vienna
Convention violation. Moreover, the Court noted that the
authority to create a judicial remedy has to conme from the
Convention itself. 1d. at 2679. It stated that to do otherw se
would allow the judiciary to expand the governnent’s treaty
obl i gations, which was beyond the power of the judiciary. I d.
This principal of judicial restrain would apply with all the
nore force to this Court as the power to engage in foreign
affairs rests with the federal governnent and actions by the
states that interfere with that authority are unconstitutional.
See Anerican Insurance Ass’'n v. Garanendi, 539 U S. 396, 413-14
(2003). As such, the claim was properly denied to the extent
that it sought suppression of evidence as a renedy because that
remedy is unavail abl e.

The other renedy that Defendant sought was dism ssal of the
i ndi ctnment. However, this renmedy is even nore inappropriate than
the request for suppression. As noted above, the Court required
that the source of any available renedy under the Convention

must come from the Conventi on. Not hing in the Convention would
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make dism ssal of charges a valid renedy. In fact, the only
di scussion in the Convention regarding the exercise of the
rights afforded under the Convention is:

The rights referred to in paragraph 1 of this

Article shall be exercised in conformity with the |aws

and regul ations of the receiving State, subject to the

provi so, however, that the said laws and regulations

must enable full effect to be given to the purposes

for which the rights accorded under this Article are

i nt ended.

Vi enna Convention on Consular Relations, Apr. 24, 1963, art.
36(2), 21 UST. 77. In rejecting the assertion that this
provision entitled a defendant to suppression of evidence, the
Court noted that the purpose of the Convention did not even
extend to requiring that an arrestee be given any assistance and
that the remedy of suppression was limted to situations where
it was necessary to deter constitutional violations because of
its costly toll on the truth finding and |aw enforcenent
objectives of the crimnal justice system Sanchez- LI amas, 126
S. Ct. at 2680-81.

The United States Suprene Court has held that avoi dance of
prosecution is not an appropriate renmedy, even when there has
been a constitutional violation that mght otherw se render
evi dence suppressi bl e. See I.N.S. v. Lopez-Mendoza, 468 U.S.
1032, 1039 (1984); Gerstein v. Pugh, 420 U.S. 103, 119 (1975).

Under Florida law, dismissal is considered a drastic renedy to
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be inposed under extrene circunstances. See Ham v. Dunmire, 891
So. 2d 492 (Fla. 2004); Lindsay v. King, 894 So. 2d 1058 (Fla.
1st DCA 2005); State v. Gllis, 876 So. 2d 703 (Fla. 3d DCA
2004); State v. Otrock, 573 So. 2d 169 (Fla. 5th DCA 1991);
State v. Evans, 418 So. 2d 459 (Fla. 4th DCA 1982); State v.
Ham I ton, 387 So. 2d 555 (Fla. 2d DCA 1980). Mbreover, in Ham
this Court noted that a litigant’s involvenent in the conduct
warranting the dismssal was an inportant factor to be
considered. Ham 891 So. 2d at 497-98. Because of this
reasoning, the courts that have considered whether dism ssal of
charges is an appropriate sanction for a Vienna Convention
violation have found that it is not. United States v. Duarte-
Acero, 296 F.3d 1277, 1281-82 (11th Cr. 2002); United States v.
De |a Pava, 268 F.3d 157, 163-66 (2d Cr. 2001); United States
v. Page, 232 F.3d 536, 539-41 (6th Gr. 2000); United States v.
Li, 206 F.3d 56, 66 (1st Cir. 2000); Villegas v. State, 546
S.E. 2d 504, 507 (Ga. 2001).

Gven this authority, dismssal is not an appropriate
renmedy for an alleged violation of the Vienna Convention. This
is particularly true in this case, since the alleged m sconduct
was not even commtted by the State but by the Baham an
aut horities.

Because neither of the renedies that Defendant sought are
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avail able for an alleged Vienna Convention violation, the claim
would still have been properly denied even if Defendant had
standing to raise the issue, the issue was not procedurally
barred and the claim had been presented adequately. The denia

of the claimshould be affirnmed.

V. THE BRADY AND G G.I O CLAI M5 WERE PROPERLY DEN ED
AS PROCEDURALLY BARRED AND W THOUT MERIT.

Def endant next asserts that the |ower court erred in
summarily denying his claim that Gglio v. United States, 405
U S 150 (1972), and Brady v. Mryland, 373 U.S. 83 (1963), were
violated by the alleged failure to disclose that Schiller was
under investigation for Medicare fraud by federal authorities
and by the presentation of Schiller’'s denial that he had
commtted Medicare fraud. However, this claim was properly
summarily denied as it is procedurally barred and wi thout nerit.

Clains that could have been, should have been or were

raised on direct appeal are procedurally barred in post
convi ction proceedi ngs. Francis v. Barton, 581 So. 2d 583
(Fla.), cert. denied, 501 U S 1245 (1991). Here, Defendant
asserted that the State allegedly failed to disclose the
investigation into Schiller’s involvenent in Medicare fraud and
that the State “sat idly by, while their key w tness know ngly
comm tted perjury” by denying his involvenent in Medicare fraud

in his supplenmental nmotion for new trial. (R 5516-21) At the
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heari ng on that notion, Defendant argued both that the State had
suppressed information about Schiller’s involvenent in Medicare
fraud and that it had knowi ngly presented false testinony when
Schiller denied such involvenent. (T. 13338-48) The State
responded that Delgado had told it that Schiller was involved in
Medi care fraud, that it had discussed Del gado’ s assertions wth
the federal governnment and that the federal governnent had asked
for docunmentation about Schiller. (T. 13365-67) After
considering these argunents, the trial court found that the
State had not suppressed any information and that the allegedly
suppressed information was not material. (T. 13370-71)

On direct appeal, Defendant asserted that the State had
violated Brady by failing to disclosure information concerning
the investigation of Schiller’s involvenent in Mdicare fraud.
Initial Brief of Appellant, FSC Case No. SC93,994, at 69-75. 1In
a footnote to this argunment, Defendant asserted that Schiller’s
deni al of involvenent was “arguably perjury” and cited to cases
concerning Gglio violations. Id. at 73 n.10. This Court
rejected Defendant’s assertion that the State had violated
Brady, finding that Defendant had failed to establish either
that the State suppressed any information or that any allegedly
suppressed information was material even if Defendant could

establish that the allegedly suppressed information was
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favorabl e. Lugo, 845 So. 2d at 104-05.

Thus, the alleged Brady violation was presented on direct
appeal. Moreover, since the alleged Gglio violation was rai sed
in the trial court in connection with the notion for new trial
it could and should have been raised on direct appeal. Under
these circunstances, the |lower court properly determ ned that
this claim was procedurally barred. Francis v. Barton, 581 So.
2d 583 (Fla.), cert. denied, 501 U S. 1245 (1991). It should be
af firnmed.

In an attenpt to overcone the bar, Defendant asserts that
his claimis based on new evidence in the form of an e-mail
between the prosecutors. Def endant asserts that the e-mail
shows that the federal prosecutor called Defendant’s prosecutor
“and told her of M. Schiller’s role in the Medicare fraud
investigation.” Initial Brief of Appellant, FSC Case No. SCO6-
1543. Not surprisingly, Defendant does not quote the e-nail
because it does not reflect any such thing. Instead, the e-nai
st at es:

Alicia Valle AUSA called and told ne the[y] got the

Flip in NJ. They do NOT need Del gado to neke the case.

BUT, Jack Denaro cane to her office and asked her for

a plea and she is thinking about making it CONCURRENT.

Just what | don’t want. Last Week when | spoke to Ms.

Rundl e about the Natale matter, she told nme to neke

sure the Feds did not ness ne up. That they can just

wait because our case was so nuch nore inportant. She

told ne whatever help | needed she would do. | thought
that if we gave the Feds nore info so they didn't need
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Del gado that they would give him Consecutive tine. |

really think that we need to stand firm on this even

if you or Ms. Rundle have to call the powers that be

over there. They just seemlike they will plead anyone

out---But Schiller. That’'s the only person they care

about even though Delgado is in this for over a

mllion. By the way the deal will also save his entire

famly. He is looking worse and worse for ne. Do the
words Sal and WIllie nean anything to thenf? | rather

he be pending charges when | try the case then this

cush deal
(PCR. 468) As the above shows, the e-mail does not reflect any
di scussion  of Schiller’s invol venent in Medicare fraud.
Instead, it reflects a discussion about the nature of the
pendi ng prosecution of Delgado for Medicare fraud and the
State’s assunption that Schiller would be prosecuted: They just
seemlike they will plead anyone out---But Schiller.

As properly read, the emil is fully consistent with the
position that the State had taken throughout this case.
Beginning at an October 1997 hearing regarding the scope of
di scovery regarding Medicare fraud and continuing through new
trial proceedings, the State consistently took the position that
it was aware that there was an investigation into Medicare fraud
concerni ng Del gado, that Schiller was being inplicated in that
investigation and that all of the defendants were aware of this
information. (T. 1964-65, 1969, 1970, 1981, 1989, R 5628) In

fact, the State asserted that it “was nade aware by counsel to

Del gado and Federal Authorities that Del gado was i ndeed a target
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of the same Medicare fraud scheme and was speaking to Federal
authorities.” (R 5628)(enphasis added). At the hearing on the
nmotion, the State acknow edged that it “shared with the Federa
Governnent” information provided by Delgado that he commtted
Medi care fraud with Schiller and gave the federal authorities
access to Schiller’s records. (R 13365, 13366) Since the e-mai
is consistent with the position the State always espoused, it
does not provide a basis to |lift the bar. The clainms were
properly deni ed.

Even if the clains were not barred, they were stil
properly summarily denied. This Court has held that to show a
Brady violation, a defendant nust establish that the allegedly
suppressed material was favorable to himin that it excul pates
t he defendant, mtigates his sentence or constitutes inpeachnent
evidence of a State witness at trial; that the State suppressed
the information; and that the allegedly suppressed informtion
was material. Allen v. State, 854 So. 2d 1255, 1259 (Fla.
2003); Maharaj v. State, 778 So. 2d 944, 953 (Fla. 2000); Way v.
State, 760 So. 2d 903, 910 (Fla. 2000). To show materiality, a
def endant nust show that there is a reasonable probability that
the result of the proceeding would have been different had the
i nformati on been disclosed. Allen, 854 So. 2d at 1260; \Way, 760

So. 2d at 913. This Court had held that a Brady violation
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cannot be maintained when the record establishes that the
defendant was aware of the allegedly suppressed naterial.
Ri echmann v. State, 32 Fla. L. Wekly S135, S137 (Fla. Apr. 12,
2007); Davis v. State, 928 So. 2d 1089, 1116 (Fla. 2005);
Maharaj v. State, 778 So. 2d 944, 954 (Fla. 2000)(“Although the
‘due diligence’ requirenment is absent from the Supreme Court's
most recent fornulation of the Brady test, it continues to
follow that a Brady claim cannot stand if a defendant knew of
the evidence allegedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been w thheld
from the defendant.”)(quoting GCcchicone v. State, 768 So. 2d
1037, 1042 (Fla. 2000)). Mor eover, both this Court and the
United States Suprene Court have recognized that a Brady claim
is not neritorious when the allegedly suppressed information
woul d not have been adm ssible at trial. Wod v. Barthol onew,
516 U.S. 1 (1995); Breedlove v. State, 580 So. 2d 605 (Fla.
1991).

To assert a Gglio claim properly, a defendant nust assert
that: “(1) that the testinony was false; (2) that the prosecutor
knew the testinony was false; and (3) that the statenent was
material .” Routly v. State, 590 So. 2d 397, 400 (Fla. 1991).
To denonstrate perjury, a defendant nust show nore than nere

i nconsi stenci es. United States v. Lochnondy, 890 F.2d 817, 822
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(6th Cir. 1989); see also United States v. Bailey, 123 F.3d
1381, 1395-96 (11th G r. 1997)(proof of perjury requires nore
than showing of nere nenory |apse, wunintentional error or
oversight); United Sates v. Mchael, 17 F.3d 1383, 1385 (11lth
Cr. 1994)(conflicts in testinony are insufficient to show
perjury). Moreover, it has been held that a Gglio claimalso
cannot be sustained when the defendant was aware of the alleged
falsity of the information when it was presented. Routly .
Singletary, 33 F.3d 1279, 1286 (11th Cr. 1994).

Here, the record reflects that Defendant was aware that
there was an investigation concerning Medicare fraud being
conducted by the federal government and that Schiller was being
inplicated well before trial. (T. 1964-89) In fact, Delgado
testified before the jury that he was involved in Medicare fraud
with Schiller, that the decision to kidnap Schiller arose froma
belief that Schiller had cheated Defendant and Del gado and t hat
the reason a lawsuit was not filed was because the noney owed
was part of the Medicare fraud. (T. 10968, 10976-79) Since the
record reflects that Defendant did know of the Medicare fraud,
his Brady and G glio clains were neritless. Riechmann, 32 Fla
L. Weekly at S137; Davis, 928 So. 2d at 1116; Mharaj, 778 So.
2d at 954; Ccchicone, 768 So. 2d at 1042; see also Routly, 33

F.3d at 1286. The summary denial of the clainms should be
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af firmed.

Moreover, while Defendant asserts that the information
woul d have been favorable to him because he could have used the
information to inpeach Schiller, he does not explain howthis is
true. Under Florida law, a wtness generally may not be
guestioned about a specific act of m sconduct. 8890. 404,
90. 609, 90.610, Fla. Stat. Wile there is a limted exception
for State wi tnesses under pending investigation or charges, that
exception is based on the expectation of a benefit to the
witness from the State. Breedlove, 580 So. 2d at 607-09.
Moreover, extrinsic evidence is not admssible for inpeachnent
on a collateral issue. Dupont v. State, 556 So. 2d 457, 458
(Fla. 4th DCA 1990). An issue is collateral unless “the proposed
testinony can be admitted into evidence for any purpose
i ndependent of the contradictions.” |d.

Here, Defendant had present nothing indicating such a
benefit or expectation of a benefit and instead relies on
information that the State was acting to the detrinent of
Del gado and Schiller. Mor eover, any evidence about Shiller’s
i nvol vement in Medicare fraud would not have been relevant to
the facts of the crimes and would therefore have been

coll ateral. Dupont, 556 So. 2d at 458. Under these

circunstances, any attenpt to admt any additional evidence
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about Schiller’s involvenment in Medicare fraud would have been
i nadmi ssi bl e. Since the allegedly suppressed information would
not have been admissible, it would not support a Brady claim
Wod v. Bartholonew, 516 U S. 1 (1995); Breedlove v. State, 580
So. 2d 605 (Fla. 1991).

Moreover, while Defendant has boldly asserted that the
State knowingly presented false testinony, he has never
expl ai ned how the State could have done so. The allegedly false
testinony was Schiller’s statenments he did not know ngly engage
in a fraudulent nedical supply business or engage in illegal
business with Delgado while acknow edging that he had nedical
supply conpanies that billed Medicare. (T. 6874-76, 6849-51)
Def endant does not explain how the State could know that
Schiller was guilty of a crinme before he was even charged with
the crime, as the State is not the arbiter of defendants’ guilt.
Since Defendant had to show that the State knew the testinony
was actually false to be guilty of a Gglio violation, this
claimwas properly summarily deni ed.

Even if Defendant had shown that the information had been
suppressed and was adm ssible or that the State could know that
Schiller’s denial of crimnal conduct was actually false, the
claims should still be denied, as the allegedly suppressed

information was not material under the materiality standard for
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either Brady or Gglio. Wile Defendant appears to assert that
the State’'s case relied heavily on the credibility of Schiller’s
identification of Defendant as one of his attackers, the record
belies this assertion. Def endant’s involvenent in all of the
crinmes of which he was convicted was shown through the testinony
of Del gado and confirmed by the physical evidence including that
seized from his apartment and Doorbal’ s apartnent. Def endant’ s
involvement in the crines against Schiller was also shown
through the testinony of Pierre, Sanchez and Wekes. Moreover,
evidence was presented that Schiller’s property and assets were
transferred into the nane of Defendant’s ex-wife Lillian Torres,
placed into accounts under Defendant’s control, found in
Def endant and Doorbal’s apartnments and used to pay restitution
so that Defendant could obtain an early term nation of federal
probati on. Evi dence was presented regarding Defendant
involvenment in attenpting to enter into an agreenent wth
Schiller regarding the return of Schiller’s property in exchange
for the crinmes not being reported. Petrescu, Bartusz and G ay
provi ded additional evidence regarding Defendant’s invol venent
in the crimes against Giga and Furton. Gven all of this
evi dence identifying Defendant as one of Schiller’s assailants,
it cannot be said that any inability to show that Schiller

commtted Medicare fraud affected the outcone of this case in
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any manner.

The lack of materiality of this information is confirnmed by
the fact that Doorbal was convicted at the sane trial despite
Schiller’s inability to provide any identifying information
about him and the fact that he was not even nentioned in the
attenpted agreenment with Schiller. Moreover, it should be
remenbered that the jury heard Delgado’s testinony that Schiller
was in fact involved in Mdicare fraud. In closing, the State
did not assert that Schiller was a legitimte business but that

the issue of whether Schiller commtted Medicare fraud was

irrel evant:
Marc Schiller, to this day, | don't know if he’'s
commtting Medicare fraud. And, frankly, | don’t
care. Because you know what? Even if he was the

| onest of drug dealer, if he’'s the |owest of the |ow,

you cannot take the law into your own hands and treat

sonebody like this and kill them or try and kill them
because they either owe you noney or you think they
got their noney illegally. That’s what courts are
for. And if you think he's doing sonething wong,

report him And if you’ ve been in business with him
and you’'re owed noney by him that’s your loss. You
don’t get to kill himfor that.

In fact, in voir dire when we all spoke, you all
said you can’t kill sonebody because you don't |Iike
their business or their business isn't legal. That’s
not a legal excuse to the crine. Human 1ives have

value. And it doesn’'t matter who you are.

And you don’'t have to like March Schiller. And,
frankly, this case is -- isn't about Medicare fraud,
and it’s not about Marc Schiller. It’s about Frank
and Krisztina, and how this defendant got away wth
doing what he did to Marc Schiller and then decided to

do it to Frank and Krisztina.
* % % %
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In fact, I'Il be quite honesty wth you. The
cross examnation of George Delgado was relatively
short, for as long as he testified on direct. And
[’11 submit to you why. They don’t want himto tel
the facts again. They don’t want him to repeat it
again because it’'s never gonna change. The truth
doesn’t change. So they ask him little pieces of
information that basically has nothing to do with the
crimes. Like you're being investigated for Medicare
f raud. Who cares? That’s a federal governnent
problem You can be on that jury, if you want. This
case is not about Medicare fraud. It is not about
Marc Schiller’s Medicare fraud or George Delgado’s
Medi care fraud. Don’t |let sonebody make that the
i ssue.

(T. 12461-62, 12535) Thus, the lower court properly determ ned
that the information that was allegedly suppressed did not
satisfy either the Brady or Gglio materiality standards. It
shoul d be affirned.

V. THE LOAER COURT DID NOT ABUSE | TS DI SCRETION I N
DENYI NG LEAVE TO AMEND.

Defendant finally asserts that the lower court erred in
denying his notion for leave to anmend his notion for post
conviction relief. However, the |lower court did not abuse its
di scretion®® in denying | eave to anend, as Defendant did not show
good <cause for the failure to have asserted the «clains
previ ously. Moreover, the clains that Defendant sought to add
woul d not entitle himto relief as they are procedurally barred

and wi thout nerit.

13 Denials of notions for leave to amend are reviewed for an

abuse of discretion. ©More v. State, 820 So. 2d 199, 205-06
(Fla. 2002); Fla. R Crim P. 3.851(f)(4).
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Florida Rule of Crimnal Procedure 3.851(f)(4) provides:

A notion filed under this rule may be anmended up to 30

days prior to the evidentiary hearing upon notion and

good cause shown. The trial court my in its

di scretion grant a notion to anmend provided that the

notion sets forth the reason the claimwas not raised

earlier and attaches a copy of the claim sought to be

added. G anting notion under this subdivision shall

not be a basis for granting a continuance of the

evidentiary hearing unless a manifest injustice would

occur if a continuance was not granted. If amendnent

is allowed, the state shall file an anended answer

within 20 days after the anended notion is filed.
In Vining v. State, 827 So. 2d 201, 211-13 (Fla. 2002), this
Court addressed the requirenents for a show ng of good cause for
| eave to anend a notion for post conviction relief under Florida
| aw. This Court stressed that notions for post conviction
relief should be fully pled when filed and that |ater attenpts
to anmend such notions were inproper unless the defendant
satisfied the requirenent for filing a successive notion. To
nmeet the requirements for filing a successive notion, a
defendant is required to show that the claimis based on newy
di scovered evidence or a fundanental change of constitutional
| aw that applies retroactively. Fla. R CGim P. 3.851 (d)(2).

Moreover, in Moore v. State, 820 So. 2d 199, 205-06 (Fla
2002), this Court held that a lower court did not abuse its
discretion in refusing to accept an anended notion, where the

amendnment was not based on information that had recently been

provided to the defendant. This Court has also rejected a claim
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that an allegation that counsel was ineffective in failing to
assert a claimearlier is grounds for |eave to anend a pl eadi ng.
Brown v. State, 894 So. 2d 137, 153-54 (Fla. 2004).

Here, as Defendant admts, his only allegation of good
cause was that his counsel had failed to recognize the viability
of the argunment earlier. However, such allegations of
ineffective assistance of post conviction counsel do not
constitute good cause for |eave to anend under Brown. Thus, the
| ower court did not abuse its discretion in denying leave to
amend. It should be affirmed.

Mor eover, nothing about the clains that Defendant sought to
add through the anmendnent satisfies the requirenent for filing a
successive notion, as this Court held was necessary to be
granted |eave to anmend after a Huff hearing in Vining. For a
defendant to neet the requirenents for filing a successive
notion for post conviction relief, a defendant nust show that
the claimis based on newy discovered evidence or a fundanental
change in law that applies retroactively. Fla. R Cim P.
3.851(d) (2). To be considered newly discovered evidence, the
evi dence nust not have been known to the trial court, counsel or
t he defendant and nust not have been discoverable through an

exerci se of due diligence. Diaz v. State, 945 So. 2d 1136, 1145

(Fla. 2006). Here, Defendant did not neet these requirenents
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with regard to any of the claim that he sought to add through
hi s anmendnent .

The first claim that Defendant sought to add was a claim
that his arrest warrant was invalid because it was based on the
presentation of false information in the form of Schiller’s
statement that he recognized Defendant’s voice based on it
distinct I|isp-like quality and based on the omssion of
information that the police had not originally believed Schiller
when he first reported the crinmes against him (PCR. 977-81)
The fact that this affidavit was not newy discovered is anply
shown by the record, which reflects that Defendant attached it
to a second supplenmental brief that he unsuccessfully attenpted
to file in this Court during the course of the direct appeal
Second Suppl enental Brief of Appellant, FSC Case No. SC93, 944.
In fact, the issue that Defendant sought to raise in that brief
was that his arrest warrant was invalid, inter alia, because it
was based on the omssion of the fact that the police did not
believe Schiller when he first reported the crines agai nst him
ld. Thus, this claimwas clearly not based on newly discovered
evidence. Moreover, the |egal basis of this claimwas Franks v.
Del aware, 438 U S. 154 (1978). As Franks was decided two
decades before Defendant’s trial, it cannot be considered a

change in | aw.
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The second claim that Defendant sought to add was a claim
that his trial counsel was ineffective for failing to raise the
i ssues discussed in the first claim he sought to add through a
notion to suppress. (PCR 981-82) However, as this Court has
noted, a claim of ineffective assistance of counsel 1is the
antithesis of a claim of newy discovered evidence. Sireci v.
State, 773 So. 2d 34, 40 n.11 (Fla. 2000)(“[i]t logically
i nconsistent for a defendant to argue, as Sireci does, that
evidence is newy discovered because counsel was ineffective.”).
Mor eover, there has been no change in |aw regarding ineffective
assi stance of counsel.

The fourth claim?* that Defendant sought to add was a claim
that Defendant was entitled to the suppression of evidence or

di sm ssal of the indictnment because he was allegedly inproperly

14 pDefendant also sought to add a claim that his counsel was
ineffective for failing to raise a claim based on the alleged
violation of the Vienna Convention. (PCR 983-87) Def endant
does not conplain about the denial of |eave to anmend to add this
claim on appeal. As such, any issue regarding the denial of
| eave to anmend concerning this claimis waived. Duest v. State,
555 So. 2d 849, 852 (Fla. 1990). Moreover, the claim was not
based on newy discovered evidence or a fundanental change of
constitutional law, and leave to amend to add this claim was
properly denied under Vining. Even if the claim should have
been allowed, it would still provide no basis for relief. As
argued in Issue |V, supra, the claimregarding the violation of
the Vienna Convention was w thout nerit. Thus, counsel cannot
be deemed ineffective for failing to present it. Kokal, 718 So.
2d at 143; G oover, 656 So. 2d at 425; Hldwin, 654 So. 2d at
111; Breedl ove, 595 So. 2d at 11.
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extradited in that his consent to return to Florida was not in
witing.'® However, the fact that Defendant did not sign a
witten consent to return to Florida is sonething that Defendant
knew. Mreover, Defendant did not cite to any change of law in
support of this claim

Since none of the clains were based on newy discovered
evidence or a fundanental change of constitutional law, the
| ower court did not abuse its discretion in refusing to grant
Def endant | eave to anend to add these clains. Vi ni ng, 827 So.
2d at 211-13. It should be affirned.

Even if the lower court had abused its discretion in
denying | eave to anmend, Defendant would still be entitled to no
relief. 1ssues regarding the suppression of evidence are issues
that could and should have been raised on direct appeal. Patton
v. State, 784 So. 2d 380, 386 & nn. 3-4 (Fla. 2000). Issues that
could have and should have been raised on direct appeal are
procedurally barred in post conviction proceeding. Francis v.
Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 US. 1245
(1991). The first and fourth claimthat Defendant sought to add
are issues regarding the suppression of evidence. As such, they

are procedural ly barred.

>The record reflects that Defendant was asked if he wished to
return to Florida voluntarily and agreed to do so wthout
contesting extradition. (T. 10609, 10638-39)
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Moreover, the United States Suprene Court has held that an
al leged violation of an extradition treaty does not deprive a
court of jurisdiction. Frishie v. Collins, 342 U S. 519 (1952);
Ker v. Illinois, 119 U S. 436 (1886). The only exception the
Court has recognized is when the extradition was pursuant to the
treaty and the treaty deprived the receiving court of
jurisdiction. United States v. Rauscher, 119 U. S. 407 (1886).
Here, the record reflects that Defendant returned to Florida
voluntarily w thout invoking the extradition treaty. The record
reflects that Defendant was asked if he wished to return to
Florida voluntarily and agreed to do so wthout contesting
extradition. (T. 10609, 10638-39) Moreover, nothing in the
extradition treaty would deprive the court of jurisdiction.
Extradition Treaty, WMar. 9, 1990, U. S -Bah., Art. 7 & 14, S
Treaty Doc No. 102-17. As such, any claim that the indictnent
shoul d have been di sm ssed because Defendant’s consent to return
to Florida was not in witing is without nerit.

The second claimwas that trial counsel was ineffective for
failing to litigate a notion to suppress based on the assertion
that Schiller’'s statenent that Defendant’s voice had a |isp-like
quality was fal se. Defendant suggested that counsel should have
presented evidence from a speech pathol ogi st or other wtnesses

famliar with Defendant’s voice to testify that he does not have
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a lisp or had Defendant denonstrate his voice to show that he
does not have a lisp. (PCR 982) However, the allegations that
Def endant asserts that counsel should have made in seeking
suppression were not even sufficient to warrant a suppression

heari ng. In Franks v. Delaware, 438 U S. 154, 171 (1978), the
Court hel d:

To mandate an evidentiary hearing, the challenger’s
attack nust be nore than conclusory and nust be
supported by nore than a nmere desire to cross-exan ne.
There nmust be allegations of deliberate fal sehood or
of reckless disregard for the truth, and those
al | egati ons nust be acconpanied by an offer of proof.
They shoul d point out specifically the portion of the
warrant affidavit that is claimed to be false; and
they should be acconpanied by a statenent of
supporting reasons. Affidavits or sworn or otherw se
reliable statements of w tnesses should be furnished,
or their absence satisfactorily explained. Allegations
of negligence or innocent mstake are insufficient.
The deliberate falsity or reckless disregard whose
i npeachnent is permtted today is only that of the
af fiant, not of any nongovernnental i nformnt.

Here, Defendant’s allegations do not show that Of.
Garafalo, the arrest warrant affiant, know ngly, intentionally
or with reckless disregard for their truth nade any false
statement in the affidavit.'® In fact, they do not even show
t hat Schiller knowi ngly, intentionally or with reckless

di sregard for their truth nmade any false statenents. At best,

16 As Defendant acknow edged below, the affidavit merely states
that Schiller “recognized a famliar voice” and “positively
identified this voice as Daniel Lugo.” (PCR 978-79) The
comments about the lisp are from Schiller’s deposition and tri al
testinmony. (PCR 979)
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the allegations mght show that Schiller was mistaken in
describing the quality in Defendant’s voice that he recognized.
Under these circunstances, Defendant’s allegations do not even
show that his counsel could have obtained a suppression hearing,
much | ess the suppression of evidence. However, counsel cannot
be deenmed ineffective for failing to raise a nonneritorious
i ssue.!” Kokal v. Dugger, 718 So. 2d 138, 143 (Fla. 1998);
G oover v. Singletary, 656 So. 2d 424, 425 (Fla. 1995); Hldwn
v. Dugger, 654 So. 2d 107, 111 (Fla. 1995); Breedlove V.
Singletary, 595 So. 2d 8, 11 (Fla. 1992).

Because the clainms that Defendant sought to add in the
anendnment are w thout merit or procedurally barred, Defendant
woul d not have been entitled to any relief had he been permitted
to amend and add the clains. Thus, the |lower court’s denial of

post conviction relief should be affirned.

" Further, Defendant does not explain what evidence he even
believes was seized as the result of his allegedly unlawul
arrest and provides no allegation regarding how the alleged
suppression of this evidence would <create a reasonable
probability of a different result at trial. As such, he has not
sufficiently alleged a claim of ineffective assistance of
counsel. Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998).
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CONCLUSI ON

For the foregoing reasons, the order denying post
conviction relief should be affirned.
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