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STATEMENT OF THE CASE AND FACTS

W I Iliam Deparvine (appellant) was charged by indictnment
on January 28, 2004 for the Hillsborough County nurders of
Ri chard and Karla Van Dusen, as well as arnmed kidnapping (two
counts), and arnmed carjacking (one count) (1/71-74). The two
murder counts allege only that appellant “did unlawfully and
feloniously kill a human being” by shooting himwith a firearm
(as to Richard Van Dusen) and by shooting her with a firearm
and/ or stabbing her with a sharp object (as to Karla Van
Dusen); the indictnent contains no allegation by the grand
jury either that the killings were preneditated or that they
occurred during the comm ssion of an enunerated felony (1/71).
Appel lant was tried before Judge J. Rogers Padgett and a
jury, and on August 3, 2005 he was found guilty of two counts
of first degree nurder and one count of carjacking (13/2299-
2302; 40/3737). [ Judgnents of acquittal were granted m d-
trial on the two kidnapping counts (37/3109-10)]. Follow ng
the penalty phase, the jury returned two 8-4 death
recommendati ons (14/2412-13; 41/3930-31), and on January 9,
2006, finding four aggravating factors and giving little
weight to mtigating factors, the judge inposed sentences of
death (15/2558-62).

The state’s case against appellant was based entirely on
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circunstantial evidence. Seventy-one prosecution wtnesses

and ei ghteen defense witnesses testified in the first phase of

the trial (see 13/2305-07). Due to page limtations, and
because appellant s not challenging sufficiency of the
evi dence (except as to carjacking, Issue 1V), undersigned
appellate counsel wll forego a detailed summary of the
testi nmony. Facts pertaining to each issue raised are set

forth in the argunent portion of the brief.

The bodies of Richard and Karla Van Dusen were found on
the norning of Novenber 26, 2003 on a dirt road near the
residence of Wayne Reshard in northern Hillsborough County
(28/1809- 10; 29/ 1899- 1913, 1924- 35; 30/ 2041; 31/ 2175-78; 33/ 2452-
53, 2460; 37/ 3212- 13, 3218-19). Each had been shot in the head;
Karla was also stabbed twice in the chest (29/1957-58, 1970-
83,1981-83). Their Jeep Cherokee was found in the parking | ot
at a business (Artistic Doors) 1.3 nmles away (28/1812-
13; 29/ 2016-19; 30/ 2035- 47, 2097- 2107, 2113-17; 31/ 2184-
85, 2221; 33/ 2455) .

The prosecution’s theory of the <case (see opening
statenment, 28/1803-23) was that appellant killed the Van
Dusens to facilitate, or avoid detection for, the theft of
their 1971 Chevrolet Cheyenne pickup truck (see 14/2527,
15/ 2560). According to the state, appellant had coveted such
a truck for some time, and had entered into separate
negotiations with the Van Dusens and with the owner of another
truck (George Harrington) (see 40/3661, 3663; 14/2525; 32/2328-
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68; 38/ 3280- 96; 39/ 3405- 19) . Appel l ant convinced the Van Dusens
he was a legitimte buyer, and earlier in the day on Novenber
25 Rick Van Dusen had conpl eted, signed, and gotten notarized
a bill of sale stating a purchase price of $6500 paid in
full (Exh. Vol . 3/260-63; 32/ 2396, 2401- 03; 33/ 2496- 2502; 2602-

8; 38/ 3253- 58, 3326-27; 39/ 3450-53) . The prosecution contended
t hat appell ant never had any noney, or any intention, to pay
for the truck (and further contended that the Rolex watch he
said he had sold to fund the purchase never existed).
| nstead, appellant, on the pretext of getting the paperwork
done, lured the Van Dusens to an isolated |ocation, where he
caught them off guard and shot themin the front seat of their

Jeep Cherokee (see 14/2525-26). [The Chevy truck having been

left at another |[|ocation, because - - according to the
prosecutor - - appellant was afraid it would be seen or would
leave tire tracks at the crine scene]. Appel | ant t hen,

according to the state’'s hypothesis, drove the jeep to the
parking area at Artistic Doors, took the keys (so that nobody
el se could nove the jeep away from the I D card), and dropped
on the pavenent a Florida identification card belonging to
Henry Sullivan (a black male who was a fornmer neighbor of
appellant), as a red herring (see 14/2526). Although none of
the tire tracks at either the dirt road where the bodies were
found or the parking area where the jeep was abandoned coul d
have been made by the Chevy truck (34/2705-17), the state’'s
hypot hesi s was that appellant, having use the jeep to get back
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to the truck [see Issue |V, infra], then drove the truck back
to his apartnment. Weeks later, while the Van Dusens deaths
were under investigation (and after he had been questioned by
police and the truck had been inpounded) appellant went to the
clerk of court’s office and applied for a replacenent title.
[ The original title was never |[|ocated]. (See 32/2396-
06; 34/ 2685- 90, 2762- 68; 38/ 3247- 58, 3322- 24, 3340- 41, 3348, 3351-

52, 3365; 39/ 3399- 3402, 3463) .

Appellant’s testinmony in his defense (see opening
statenment, 28/1823-45) was that the Van Dusens brought the
truck early in the evening to his apartnment building in
central St. Petersburg, where he paid for it in cash (using

funds obtained by selling a Rolex watch which he’'d inherited

in prison from a termnally ill inmte he d befriended,
38/ 3299-3300); Rick gave him the conpleted bill of sale, but
had m splaced the title (38/3329-44). Appel l ant testified

that he never left the vicinity of his apartment building that
ni ght, and he did not kill the Van Dusens (38/ 3344, 3380).

Blood (rmostly that of the Van Dusens) was found
t hroughout the front seat of the Jeep, while a thorough
processing of the Chevy truck did not indicate any blood in
t hat vehicl e (35/2835-40, 2872-75; 36/ 2932- 33, 2939, 33/ 2487-
95, 2636; see28/ 1836-37; 40/ 3626- 30) . DNA mat ching appellant’s
profile was found at six |ocations (visible red spots of
suspected bl ood) on the Jeep’'s steering wheel (28/1820-
21; 31/ 2280-90; 35/ 2841- 44, 2875- 76, 2887-91; 36/ 2907- 08, 2928- 30) ;
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t he prosecutor contended that it got there at the time of the
murders, while appellant testified that he had opened a scab
while primng the carburator after the truck had run out of
gas during a test drive two days earlier; he nust have gotten
drops of bl ood on the wheel while driving the Jeep back to the

Van

Dusens’ house (38/3312-20).' [Peter WIson, a co-worker who
had traveled with Rick in the Jeep from Lakel and to Lake Wal es
and back on the afternoon before the nurders did not observe
any stains on the steering wheel. WIson, however, was in the
passenger seat (and did not even notice whether or not there
was a Sunpass transponder in the jeep); noreover it was
uncertain whether the swabs canme fromthe front or the back of
the steering wheel (32/2377-84; 31/2290; 35/2876)]. The
state’s two DNA experts acknow edged that there was no
scientific way to determine how long any of the sanples
contai ning DNA had been at the | ocations where they were found

(36/2907- 08, 2947).

SUMVARY OF THE ARGUMENT

(1) Statenents made by Karla Van Dusen in a telephone

! After they ran out of gas three quarters of a mile fromthe

house, appellant testified, he and Rick walked back to the

house to get a can of gas and then Rick drove the Jeep back to

where the truck was. After pouring the small anpunt of gas

into the tank, Rick drove the truck to a gas station to fill

up, and appellant drove the Jeep back to the Van Dusens’ house
5



conversation with her mother were harnful and inadm ssible
hearsay; they could not be introduced under the “spontaneous
statenment” exception because Karla was not under the influence
of a startling event; and because her statenents were
narrative rather than sensory, they referred to past and
anticipated future occurrences, and they do not show the
absence of retrospective nmental action or reflective thought.

(2) The indictnent failed to charge a crinme, and was
fundamentally and jurisdictionally defective, because it
al l eged neither of the alternative elenments (preneditation or
felony murder) necessary to charge first degree nurder. (3)
The trial court commtted fundamental error, and inpermssibly
constructively amended the grand jury i ndi ct ment, by
instructing the jury on and giving them a verdict option of
prenmeditated nurder. (4) The evidence was legally insufficient
to prove carjacking, and the trial court’s jury instruction
failed to ensure jury unanimty on the carjacking count. (5)
The state’s introduction of excessive and extrenely enotional
“victim inpact” evi dence violated Fourteenth  Anmendnent
saf eguar ds. (6) A prospective juror, Daryl Rucker, was
i nproperly excused for cause on grounds broader than those

permtted by the Adans, W¢tt, and Gray decisions; his views on

the death penalty in no way indicated any inability to foll ow
the law or abide by his oath. (7) Florida's capital
sentenci ng schene, which enphasizes the role of the judge over

(..continued)

(38/3313-14,3318-19).



the jury, is constitutionally invalid under Ring. (8) The
judge’'s sentencing order fails to clearly indicate what
mtigating circunstances he found, and fails to address or
evaluate Dr. Rosen’s Spencer hearing testinony and report that
appellant suffers from several psychiatric conditions which

af fect his behavior.



ARGUMENT

| SSUE | THE TRI AL COURT ERRED I N ALLOW NG THE STATE
TO
| NTRODUCE, UNDER THE “ SPONTANEOUS STATEMENT”
HEARSAY EXCEPTI ON, EVI DENCE OF OUT- OF- COURT
STATEMENTS MADE BY KARLA VAN DUSEN DURI NG
A TELEPHONE CONVERSATI ON W TH HER MOTHER,
BILLIE FERRI S.

A. Billie Ferris’ Hearsay Testinony in the Context
of the Circunstantial Evidence

Appel l ant’ s convi cti ons wer e based entirely on
circunstantial evidence.? The prosecution’s hypothesis was
that appellant shot and killed Rick and Karla Van Dusen in
order to facilitate, or avoid detection for, the theft of
their 1971 Chevrolet Cheyenne pickup truck. The defense’s
contention was that appellant bought the truck, and someone
el se killed the Van Dusens. It was undi sputed that appell ant
and Rick Van Dusen had been in negotiation for the sale of the
vehicle, and that Rick had conpleted, signed, and had
notarized a bill of sale indicating a total purchase price of
$6500 (Exh. Vol . 3/260-63;see 32/2396, 2401-03; 33/ 2496- 2502, 2602-
08; 38/ 3253- 58, 3326- 27, 3450-53) . The prosecution argued (1) that
Rick would not |ikely have sold the truck at that price, and
(2) that appellant had neither the ability nor the intention
to pay for it; instead - - according to the state’ s hypothesis

- - he lured the Van Dusens to a renpte |ocation, where he

2 The trial judge exercised his discretion to give the jury
the circunstantial evidence instruction (39/3573-74; 40/ 3725-
26) .
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shot them to death inside their Jeep Cherokee. The defense’s
contention, based also on circunstantial evidence coupled with
appellant’s testinony, was that the Van Dusens delivered the
truck as planned to appellant at his apartnment in central St.
Pet ersburg, where he paid the $5000 bal ance of the purchase
price in cash. After the Van Dusens left his apartnment - -
with Karla driving the Jeep and Rick having gotten into a
different red truck with another man who had apparently been
waiting for them - - appellant never saw them again. (See
38/ 3329-44) .

The state and the defense presented volum nous and
conflicting evidence and inferences regarding such matters as
the value and condition of the old but classic Chevy pickup
truck (going to the question of whether Rick Van Dusen would
i kely have sold it for the amount appellant said - - and the
bill of sale indicated - - he paid for it); appellant’s access
or lack of access to sufficient funds to buy the truck; Rick
Van Dusen’s notivation or lack of notivation to |ower the
price for a quick sale; appellant’s prior negotiations wth
anot her potential truck seller, George Harrington, etc. \While
DNA matching appellant’s profile was found on the steering
wheel of the Van Dusens’ Jeep, there was disagreenent as to
when and how it got there; the state asserted that the DNA
pl aced appellant in the Jeep at the tine the Van Dusens’ were
shot, while appellant testified that he had opened a scab
while primng the carburator after the truck had run out of

9



gas during a test drive two days earlier; he nust have gotten
drops of bl ood on the wheel while driving the Jeep back to the
Van Dusens’ house (while Rick was taking the truck to a gas
station)(38/3312-20). (The only other time he was ever in the
Jeep, appellant testified, was very briefly in the back seat,
par ked outside his apartnent conplex on Tuesday, Novenber 25,
when he paid the $5000 bal ance and Rick gave him the bill of
sale but couldn't find the title (38/3337;39/3410-11)). A
nei ghbor of the Van Dusens in Tierra Verde, Martha Baker,
testified for the defense that she heard Karla Van Dusen, whom
she knew well, on her back porch talking with a male (whom Ms.
Baker didn't think was Rick) between 7:15 and 7:50 p.m; a
time frame inconsistent with the state’s hypothesis that
appellant was the killer (37/3137-54,see 40/3651/55). The
prosecutor argued that M. Baker nust be m staken because
Sunpass records did not indicate that the transponder in
Karla’s Jeep Cherokee ever re-entered Tierra Verde (see
40/ 3701-03) .

In this context, the state had only a single piece of
circunstantial evidence which, if believed by the trier of
fact, directly and irreconcilably contradicted appellant’s
version of the events. The hearsay testinony of Billie Ferris
(Karla Van Dusen’s nother) that Karla had told her she was
“following Rick and the guy that bought the truck”, that he
“knows where to get the paperwork done tonight” and he had
cash to pay for the truck, was devastatingly harnful; it was
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the critical piece of evidence in the state' s case, because it
was the only evidence placing appellant with the Van Dusens at
any tinme after he said they’'d left his apartment conplex, and
it was the only evidence placing the red Chevy pickup truck
anywhere north of <central St. Petersburg where appellant
lived.

B. Billie Ferris’ Testinony and The Def ense
Cbj ecti ons Thereto

In pretrial notions (before Judge Ronald Ficarrotta) and
at trial (before Judge J. Rogers Padgett), the defense npved
to exclude as inadmssible hearsay certain statenents
al l egedly made by Karla Van Dusen during a 37 mnute tel ephone
conversation with her nother, Billie Ferris (1/110,112,116-
23,167-74; 2/ 197- 201, 209- 15, 239-41; 13/ 2140- 42, 2169-79; 14/ 2441-
43;17-421-29;28/1799). The
phone conversation took place around 6:00-6:30 p.m on
Tuesday, Novenmber 25, 2003, the day before the Van Dusens’
bodies were found; time of death, according to the associate
medi cal exami ner, was between 10 p.m and 8 a.m on the 25" or

26'", Def ense counsel, citing Hutchinson v. State, 882 So. 2d

943,951 (Fla. 2004), contended, inter alia, that Karla's

statenments did not nmeet the criteria for admssibility as
“spont aneous statenents” under §90. 803(1) of Florida' s
Evi dence Code, because Karla was not wunder the influence of
any startling event at the time the statenents were nmade

(2/199, 209- 11, 239-41; 13/ 2140-41).
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The prosecutor contended nevertheless that Karl a’'s
statenments to her not her were adm ssible under t he
“spont aneous statenent” exception (1/140, 145-47;2/222-29), and

characterized this Court’s analysis in Hutchinson as (1)

wrong, (2) dicta, and (3) inconsistent with Federal Rule of
Evi dence 803(1)(“present sense inpression”)(1/157-63;2/227).

The prosecutor asserted that other than Hutchinson “there is

no other case or authority for the prem se for the spontaneous
statement to be admssible it has to be preceded by [a
startling] event” (2/227).

Def ense counsel, in reply, pointed out that contrary to

the state’'s suggestion, this Court’s analysis in Hutchinson

was far from “novel”; instead it was an accurate restatenent
of longstanding Florida |law on the subject, i.e., that both
the “excited utterance” and “spontaneous statenent” exceptions
require a startling event as a predicate (1/167-71). See Jano
v. State, 510 So.2d 615 (Fla. 4'" DCA 1987), approved in State
v. Jano, 524 So.2d 660 (Fla. 1988); Hargrove v. State, 530 So.

2d 441,442 (Fla. 4'" DCA 1988); Quiles v. State, 523 So.2d

1261, 1263 (Fla. 2d DCA 1988); Blue v. State, 513 So.2d 754

(Fla. 4'" DCA 1987); Lyles v. State, 412 So.2d 458, 460-61 (Fl a.

2d DCA 1982).

Judge Ficarrotta, distinguishing Hutchinson on the basis

of “indicia of reliability”, ruled pre-trial that Karla's
statements to her nother could be introduced under the
“spont aneous statenent” exception (2/255-58). Defense counsel
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renewed his hearsay objection at trial imrediately before
opening statenents and twice again when Billie Ferris
testified; Judge Padgett adhered to Judge Ficarrotta s prior
ruling and overrul ed the objections (28/1799;29/1868-69).
During opening statenents, the prosecutor three tinmes
enphasi zed the significance of Karla Van Dusen’s statenents to
her not her during their phone conversation
(28/ 1808, 1818, 1822). Billie Ferris testified that she is 72
years old and lives in North Carolina (29/1864). In the early
eveni ng on Tuesday, Novenber 25, 2003 she received a tel ephone
call at home from her daughter Karla (29/1867-68). M. Ferris
did not remenber exactly how | ong the conversation | asted, but
she described Karla as a “long tal ker” (29/1870, 1875). [ Cell
phone records subsequently introduced by the state indicated
that a call from Karla s cell phone to Billie Ferris’ nunber
began at approximately 5:55 p.m and |asted about 37 m nutes
(see 36/3022-23,3033,3048)]. Karla tal ked about a few other
things first, and then Ms. Ferris heard a car notor running
and asked Karla if she was in the car (29/1868-69,1879). Over
renewed objection, Ms. Ferris testified that Karla continued
by saying “I'm following Rick and the guy that bought the
truck. He knows where to get the paperwork done tonight”
(29/1869). The prosecutor asked Ms. Ferris whether Karla had
i ndicated how the guy was going to pay for the truck that
ni ght (29/1869). Ms. Ferris replied that Karla told her the
guy had cash (29/1869). The conversation then turned to
13



various other subjects (29/1870-71, 1875-82). The next night,
Ms. Ferris learned from a famly nenber of Karla s death
(29/1870- 71) .

The prosecutor subsequently used Ms. Ferris’ testinony to
cross-exam ne appellant and challenge his assertion that the

Van Dusens |left the truck with himat his apartnent:

Q [M. Pruner]: And you would agree, wouldn't you,
that it’s logical to conclude that you were the nan
Karl a Van Dusen was describing to Billie Ferris when

she told her nmom she was following Rick and the man
t hat bought the truck?

A. [Appellant]: No. | didn'"t go any place wth
them The only time she was following the man that
bought the truck is when we went around the bl ock
That’s the only time. (39/3470)

It was in closing argunment, however, where the prosecutor
ratcheted up the enphasis. He used it to begin his very brief
(7 pages of nostly introductory comment) initial closing
argunent :

The evidence has shown you beyond and to the
excl usion of any reasonable doubt that on Novenmber
25'"" and into the 26'" of 2003, the lives of Rick and
Karla Van Dusen, lives of success and |ove for one
another ended tragically after their lives crossed
that of this defendant [WIIianm Deparvine.

The evidence has shown vyou beyond and to the
exclusion of every reasonable doubt that they died
shortly after Karla Van Dusen told her nother 1'm
followng Rick and the guy who bought the truck. He
knows where we can get the paperwork done and he’s

got cash. (40/3594) (enphasi s supplied)

In his much longer rebuttal closing argunent, the

prosecutor returned to the subject:
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And what is this phone call 704-471-0831? That's
t he phone call to Billie Ferris. Now, M. Skye made
a lot of attenpts to dissuade you that Billie Ferris
knows what she’s tal king about.

But what did Billie Ferris tell you and what could
she not be i npeached on that fact? Karla called her
and said I'’m following Rick and the guy that bought

t he truck. He knows where to get the paperwork
done. And there’s paperwork left to be done. Thi s
title is not conplete. He knows where to get the

paperwor k done and he has cash.

That conversation starts four mnutes after the 5:50
conversation. He wants to tell you it happened sone

20, 30 mnutes after - - after they left. But his
time line is not - - is not accurate. It is plain
wrong. The cell phone records show you that because
the Van Dusen’s cell phones are hitting off of

Tierra Verde at 5:33 and don’t get to downtown until
approximately 5:45, 5:50 when, in fact, they are
downtown and finally making <contact wth this

def endant .
And she’s identifying the person she's follow ng as
the buyer of the truck. (40/3699- 3700) (enphasi s
suppl i ed).

Shortly thereafter, the prosecutor pointed out that the
Van Dusens’ cell phones were not used after 6:37 p.m:

: .after they have been in uninterrupted travel
from the point right down near M. Deparvine's
nei ghborhood from which they pick him up and Karla
told Billie Ferris I'"m following Rick and they guy
that called - -bought the truck. (40/3704)

Finally, as his argument to the jury built to its clinmax,
the prosecutor invoked the bond between a nother and her
child:

| f someone’s going to do you wong, they're going to
do you w ong. That was the defendant’s words and
the defendant’s credo. Tragically for Richard and
Karla Van Dusen, this defendant chose to do them
wrong and did them wong that led to their death.
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Now, ladies and gentlenmen, throughout a <child' s
life, he or she sends unspoken nessages to his or
her nother. The infant’s cry will trigger biologica
responses to the breast-feeding nother. The nother

from the nood of her child, can determ ne whether
the child is happy or in |ove or afraid.

And unbeknownst to Karla Van Dusen, she identified
her killer to her nbther on that tel ephone when she

said I'’m followwng R ck and the person who bought
t hat truck. He knows where to get the paperwork
done. She i1dentified WIliam Deparvine with her

words and he left his blood at the scene and he was
I n possession of that truck that he coveted.

Ladi es and Gentlenmen, | ask you to return a verdict
of guilt as to all counts. It has been proven
beyond and to the exclusion of every reasonable
doubt . And thank you for your time and attention.

(40/3708-09) (enphasi s supplied)
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C. Karla's Statenents in the Phone Conversation with
Her Mot her (1) were Hearsay; (2) were Introduced
for the Truth of the Matters Asserted; and (3) were
not Adm ssi ble Under the " Spontaneous Statenent”
Exception of Florida s Evidence Code

Hearsay is an out-of-court statement testified to by a
person other than the declarant which is offered for the truth

of the matter asserted. Hutchinson v. State, supra, 882 So. 2d

at 950; Stoll v. State, 762 So.2d 870,876 (Fla. 2000). 1In the

absence of an applicable exception, hearsay evidence is

i nadni ssi bl e. Hut chi nson, at 951. A trial court’s discretion

in ruling on the adnmi ssibility of hearsay is narrowmy limted

by the rules of evidence [see, e.g. Taylor v. State, 601 So.2d

1304, 1305 (Fla. 4'" DCA 1992); Sybers v. State, 841 So.2d

532,545 (Fla. 1 DCA 2003)]% and where hearsay has been
introduced by the prosecution in obtaining a crimnal
conviction the state has the “burden of denopbnstrating that the
requirenents of the evidence code have been net.” Jano V.

State, supra, 510 So.2d at 616, decision approved in State v.

Jano, supra, 524 So.2d at 663.

At the outset, wundersigned counsel w shes to nmke it
clear that he is not contending on appeal that Karla's

statenments to her nother were “testinmonial” within the nmeaning

% See, generally, Johnston v. State, 863 So.2d 271,278 (Fla.

2003); Childers v. State, 936 So.2d 585,592 (Fla. 1% DCA

2006); Mchael v. State, 884 So.2d 83 (Fla. 2d DCA 2004);

Hinojosa v. State, 857 so.2d 308,309 (Fla. 2d DCA 2003);

Nar done v. State, 798 So.2d 870,874 (Fla. 4'" DCA 2001), each

noting that the trial court’s discretion in ruling on
17




of Crawford v. Washington, 541 U. S. 36 (2004). In Crawford

the U S. Suprenme Court drew a distinction between testinonia

hearsay (which is inadm ssible under the Confrontation Clause
of the U S. Constitution wunless certain prerequisites,
including a prior opportunity for cross-exam nation, are
satisfied) and nontestinonial hearsay (the adm ssibility of
which is determ ned under state evidentiary |aw). See Davis

v. Washington, 547 U.S. ___, 126 S.Ct. 2266,2273, 165 L.Ed.2d

224 (2006); Drach v. Bruce, 136 P.3d 390,399 (Kan. 2006);

Hodges v. Commonwealth, 634 S.E.2d 680, 688-89 (Va. 2006).

Since, as in Hodges, the out-of-court statenments in the
instant case are nontestinonial, their admssibility or
inadm ssibility “is determ ned under the | aw of hearsay rather
than the Confrontation Clause”. 634 S.E.2d at 689.°

Judge Ficarrotta’s ruling allowing the prosecution to
i ntroduce as “spontaneous statenments” under Section 90.803(1)
Karla's statenments during the phone conversation wth her
not her (that she was following Rick and the guy that bought
the truck, that he knew where to get the paperwork done
toni ght, and that he had cash) was clear and harnful error for
at least three related reasons. First, there was no
i ndication that Karla was under the influence of any startling
(..continued)
evidentiary matters is limted by the rules of evidence.

The trial court allowed the introduction of Karla's
statenments wunder the Florida Evidence Code’'s “spontaneous
statement” exception, and defense counsel’s nmain objection was
that this exception was inapplicable. To the extent that
argunments based on Crawford were incorporated bel ow, appellant

t hr ough undersi gned counsel waives those argunment on appeal.
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event at the tine the statenents were nmade; to the contrary,
they were mde during a Ilong and apparently leisurely
conversation in which many topics were discussed. Secondl vy,
there is no authority under Florida law for a trial judge to

all ow the introduction of otherw se inadn ssible hearsay

based upon a conclusion that it has sufficient “indicia of
reliability”. Thirdly, Karla's statenents were narrative
rather than descriptive or sensory, and they conveyed

information concerning past events and anticipated future
events.

In Hutchinson v. State, supra, the state introduced the

testimony of Pruitt (a friend of one of the nurder victins,
Renee) concerning a telephone conversation between the two
women on the night of the nmurders. Renee had told Pruitt that
she’d had a big fight with Hutchinson, and he had taken sone
of his things and left. While Pruitt’s testinony was adm tted
at trial under the "“excited utterance” exception (90.803(2)),
it was the state which raised the contention on appeal that
the testinony “was admi ssible as either an excited utterance
or a spontaneous statement” (under 890.803(1)) 882 So.2d at
950. Addressing both contentions, this Court wote:

Both the excited utterance and the spontaneous

statenent exceptions require the declarant to be

| aboring under the influence of a startling event at

the time that the statenment is nmde. See State v.

Jano, 524 So.2d 660,662 (Fla. 1988) (explaining that

the excited utterance exception and the spontaneous

statenent exception are primarily distinguishable by

the time |apse between the event and the statenent

describing the event). Al t hough the spontaneous

statenment and excited utterance exceptions to the
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hearsay rule overlap to sone degree, there are two

mai n differences. See id. at 661. First, the
exceptions differ in the anount of tinme that may
| apse between the event and the statenent. See id
at 661-62. The excited utterance nust be nade

before there is time for reflection, and the
spont aneous statenment nust be nade whil e perceiving
the event or imediately thereafter. See i1d.
Second, the exceptions differ 1n the statenent
describing the event. See id. An excited utterance
“rel ates” to t he event and i ncl udes act s,
statenents, occurrences and circunstances, see
State v. Snowden, 345 So.2d 856,860 (Fla. 1% DCA
1977), while the spontaneous statenent describes the
event. See Jano, at 662.

882 So.2d at 951 (enphasis supplied).

Plainly, then, there has to be a startling event for
either of the statutory exceptions to apply. A description
and/ or narrative of mundane occurrences will not qualify.

The prosecution dealt with its Hutchinson problem bel ow

by conplaining that it was wongly decided and by
characterizing it as dicta (1/157-63;2/227). However, while
trial judges are free to express disagreenent with decisions
of higher <courts, they are not free to rule contrary to

controlling precedent. See, e.g. Hernandez v. Garwood, 390

So.2d 357, 359 (Fla. 1980); State v. Banber, 592 So.2d

1129,1132 (Fla. 2d DCA 1991); Herrmann v. State, 728 So.2d

266, 267 (Fla. 2d DCA 1999). Moreover, even assum ng arguendo

that this Court’s thorough analysis in Hutchinson could be

characterized as dicta, that does not justify a trial judge
ruling the opposite way. Dicta of the highest court should be

given persuasive weight by I|ower appellate courts and
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certainly by trial courts unless it is contrary to previous

deci sions of the highest court. MIligan v. State, 177 So.2d

75,76 (Fla. 2d DCA 1965); O Sullivan v. City of Deerfield

Beach, 232 So.2d 33,35 (Fla. 4" DCA 1970); U.S. Fidelity and

Guaranty Co. v. State Farm Mental Ins. Co., 369 So.2d 410, 412

n.4 (Fla. 3d DCA 1979); State Conmm ssion on Ethics .

Sullivan, 430 So.2d 928,942 (Fla. 1° DCA 1983); Giiffin v.

State, 705 So.2d 572,574 (Fla. 4'" DCA 1998); Stafford v. Meek

762 So.2d 925,977 n.1 (Fla. 3d DCA 2000). See also Black’s
Law Dictionary, (7'" Ed. 1999), p. 465, quoting Lile, Brief

Maki ng and the Use of Law Books, 307 (3d ed. 1914)(“[I]t must

not be forgotten that dicta are frequently, and indeed
usually, <correct”, and noting that the wuse of dicta to
illustrate a point or to trace the history of a doctrine - -
even where not essential to the narrow holding of the specific
case before the court - - “is often extrenely useful to the

pr of essi on”).

In the instant case, the prosecutor’s attenmpt to
characterize Hutchinson as a rogue opinion (2/227) was - - as
poi nted out by defense counsel (1/167-71) - - sinply wong.
To the contrary, it was an accurate statement of what has

al ways been recognized by Florida caselaw, that both of the
overl apping “excited utterance” and “spontaneous statenent”
hearsay exceptions require as a predicate a show ng that the
decl arant was |aboring under the influence of a startling
event (the primary differences between the two exceptions
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being (1) the allowable tinme | apse between the startling event
and the statenent, and (2) the excited utterance “relates to”
the event while the spontaneous statenent “describes” the

event) . Hut chi nson, 882 So.2d at 951; Jano (Suprene Court),

524 So.2d at 660-62; Jano (Fourth DCA), 510 So.2d 616-18;
Quiles, 523 So.2d at 1263; Blue, 513 So.2d at 755-56; Lyles,
412 So.2d at 460.

It is also worth noting that both the “spontaneous
statement” and “excited utterance” hearsay exceptions are
conponents of what used to be referred to as the “res gestae”

excepti on. See State v. Jano, 524 So.2d at 661; Jano, 510

So.2d at 616-17. As explained in Carver v. State, 344 So.2d

1328,1331 (Fla. 1% DCA 1997), quoted in Jano v. State, 510

So.2d at 617:

The term “res gestae” conprehends a
situation which presents a startling or
unusual occurrence sufficient to produce a
spont aneous and instinctive reaction,
during which interval certain statenents
are mde under such circunstances as to
show lack of forethought or deliberate
design in the forrmulation of content.
[ Foot note om tted].

See also State v. Snowden, 345 So.2d 856,860 (Fla. 1% DCA
1977).

Al though the “res gestae” termnology has fallen into

di sfavor, it was noted in State v. Adams, 683 So.2d 517, 520

(Fla. 2d DCA 1996) that:

. . .various conponents of the res gestae rule,

i ncluding those discussed in Snowden, were carried

over into the [Evidence] Code and, therefore, the
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rule as now enbodied in the Code still lives on as a
part of Florida s |aw of evidence.

We begin our analysis with a recognition of our
previ ous acknow edgenent that “[t]he former res
gestae exception to the hearsay rule is not included
in the new evidence code.” State v. Johnson, 382
So.2d 765,766 (Fla. 2d DCA 1980). As we further
noted in Johnson, however, “[u]lnder the new code,
the res gestae rule has been broken down into its
various conponents.” Id. Ot her courts have
subsequently recognized this concept. See, e.g.,
Jano v. State, 510 So.2d 615,616 (Fla. 4'" DCA
1987) (excepti ons under sections
90. 803(1) (spont aneous st at enent) and
90. 803(2) (excited utterance), Fl ori da St at ut es
(1979), enconpass evidence frequently considered
under what was referred to as the res gestae
exception prior to the adoption of the Florida
Evi dence Code), approved, State v. Jano, 524 So.2d
660, 661 (Fla. 1988)(excited utterance exception not
new theory of Florida evidence but one of a group of
exceptions subsuned under the old term of res
gestae); Monarca v. State, 412 So.2d 443, 445 (Fla.
4'" DCA 1982)(general philosophies of the res gestae
exception to hearsay rule carried over into present
evi dence code, section 90.803, Florida Statutes
(1979)); Alexander v. State, 627 So.2d 35,43 (Fla

1°' DCA 1993)(testinony inproperly excluded because
adm ssi bl e under the res gestae rule now codified in
sections 90.803(1), (2), and (3), Florida Statutes
(1991), whi ch defi ne t he condi tions for
adm ssibility of (1) spontaneous statenents, (2)
excited utterances, and (3) then existing nmental and
enot i onal conditions of the declarant), revi ew
deni ed, 637 So.2d 236 (Fla. 1994); Stiles v. Sate,
672 So.2d 850 (Fla. 4'" DCA 1996)(agreeing wth

anal ysis of Al exander). Thus, as one well-
recogni zed and oft-cited commentator on the | aw of
Fl ori da evidence has so aptly observed, “instead of

including the phrase res gestae, or |nclud|ng a res
gestae exception, the Code specifically enumerates
each of the exceptions which were previously

adm ssible under the res gestae |abel.” Ehr har dt
Fl ori da Evidence, 8 803 at 598 (1996 ed.)(footnotes
omtted).

Therefore, the supposed “dicta” in this Court’s analysis

in Hutchinson of the overlapping hearsay exceptions codified
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in 8 90.803(1) and 8§ 90.803(2) was an accurate restatenment of
existing Florida Ilaw, both pre-Code and post- Code. To
introduce evidence of Karla's out-of-court statements to her
not her, the state had the burden of denonstrating that the
predicate requirements for the statutory exception were net

[Jano v. State, 510 So.2d at 616], and in the absence of any

indication of a startling event the state failed to neet its
bur den.
To his <credit, Judge Ficarrotta did not accept the

prosecutor’s invitation to disregard Hutchinson on the theory

that this Court’s analysis was wong or dictum | nstead he
di stinguished it on the ground that in the instant case

“[u]l nli ke Hutchinson, the requisite indicia of reliability is

present” (2/256). However, absent the predicate of a
startling event, indicia of reliability will not justify the
i ntroduction of hearsay under the “spontaneous statenment”

exception. As the Fourth DCA explained in Jano v. State, 510

So.2d at 619 (footnote omtted), decision approved in State v.

Jano, supra, 524 So.2d at 663:

It may be true that the child s statements in this

case were in fact reliable: she | oved her father;
she had no known nmotive to lie; there was
corroboration of abuse; and the statements were
spont aneous and apparently not contrived. But
reliability is not the issue of |aw before this
court. The Florida legislature had the opportunity

to include a general safety valve exception to the
hearsay rule, one where evidence is deenmed reliable
but is not otherwi se adm ssible — see Rule 803(24),
Federal Rules of Evidence — but chose not to include
such a provision in the Florida Code.
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One of the chief reasons for the adoption of Florida s
Evi dence Code was to lend certainty and predictability to the
| aw of evidence, and a “residual” or *“catch-all” exception
all owing introduction of hearsay statenments based on a trial
court’s finding of reliability wuld have negated this
pur pose; consequently Florida (unlike the federal system has

no such provision. See State v. Smth, 573 So.2d 306,315 n.7

(Fla. 1990); R U v. Departnent of Children and Fanm lies, 782

So.2d 1024 (Fla. 4'" DCA 2001): Bl andenburg v. State, 890 So.2d

267,271

(Fla. 1% DCA 2004).°
8§ 90.803(1) contains an exception which calls for the

excl usion of a hearsay statement which otherwi se qualifies as

a “spontaneous statenent” when the circunstances indicate a

| ack of trustworthiness. That is altogether different than

>  Moreover, ci rcunst anti al i ndi cati ons of a declarant’s

nmotivation or |ack of notivation to fabricate are not the only
factors bearing on the inherent wunreliability of hearsay.
Hear say statenments involve not only the speaker but also the
hearer, and the content of the statenents may becone junbl ed
in the transm ssion. See Schnunk v. State, 714 P.2d 724,737
(Wo. 1986)(recognizing the potential for inaccuracies and
even fal sehoods in second-hand hearsay statenents offered in
evi dence) . The hearsay statenents introduced in the instant
case conprised a small segnment of a casual 37 mnute phone
conversation, the details of which had no particular
significance to Billie Ferris at the tinme of the conversation.

It is also worth noting that prior to trial the state noved
to take Billie Ferris’ deposition to perpetuate testinony,
asserting that she was 72 years old, in declining health, and
had recently suffered a mnor stroke (though also claimng
t hat t he stroke had not af fected her menory or
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what the trial judge did here, which was to allow the
i ntroduction of statements which do not neet the criteria for
adm ssibility as spontaneous statenents, based on his
conclusion that they had “indicia of reliability”. That
quite sinmply, is the catch-all exception which does not exist
under Florida | aw.

Finally, even assumng arguendo that (notw thstanding

Hut chi nson and the prior Florida caselaw) the “spontaneous

statenment” exception did not require a showing that the
speaker was reacting instinctively to a startling event,
Karla' s statements to her nmother would still be inadm ssible.
The prosecution, in seeking the introduction of Karla's

statenents, contended inter alia that Florida s "spontaneous

statenment” exception should be construed in the same way as
the federal “present sense inpression” exception (Federal Rule
of Evidence 803(1)), which does not require a startling event
(1/161). The state asserted:

Florida’s rule was nodeled after, and is nearly
identical to, Fed. Rule of Evidence 803(1), which
pr ovi des:

(1) Present sense inpression. A st at enment
describing or explaining an event or
condition made while the declarant was
perceiving the event or condition, or
i mmedi ately thereafter.

One influential evi dence hornbook unanbi guously
concludes that “. . .no exciting event or condition
i's required for pr esent sense i npressi ons”.
McCormick on Evidence, Fifth Edition, Vol. 2,
Section 271, p. 202. According to that |[|earned

treatise, this is a fundanental distinction between
(..continued)
speech) (12/ 2076-77).
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“present sense i npressi ons” and “excited
utterances”. (1/161)

Prof essor Ehrhardt agrees with that view, and expresses
the opinion that although Florida’s exception is entitled
“spont aneous statenent” rather than “present sense inpression”
the admssibility requirenments are the sane. Ehr har dt

Flori da Evidence, (2006 Ed.), 8§ 803.1, p.856-57,859.

However, Karl a’s statenments duri ng t he t el ephone
conversation would not qualify as “present sense inpressions”
under federal evidentiary rules (or those of other states wth
sim |l ar hearsay exceptions) because they are narrative rather
t han sensory, and because they report past occurrences and
anticipated future events.

The “present sense inpression” exception applies only to
statenments arising from direct sensory perception, not to
information which the declarant has processed. See United

States v. Guevara, 277 F.3d 111,127 (2d Cir. 2001); Citizens

Fi nancial Group Inc. v. Citizens Nat. Bank of Evans City, 383

F.3d 110,122 (3d Cir. 2004); Brown v. Keane, 355 F.3d 82,89

(2d Cir. 2004); United States v. Southern Indiana Gas and

El ectric Co., 258 F. Supp.2d 884,890 (S.D.Ind. 2003). *“It nust

be certain from the circunstances that the utterance is a

reflex product of imediate sensual inpressions unaided by
retrospective nental processes”. State v. Phillips, 461
S.E 2d 75, 89 (W Va. 1995), quoti ng Commonweal t h V.

Far guharson, 326 A.2d 387,389 (Pa. 1974). The utterance nust
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be “instinctive, rat her t han del i berate”. Phil i ps;

Far guhar son. Hearsay statenments which convey or inply the

decl arant’s know edge of existing facts, or which anticipate
future occurrences, do not constitute spontaneous “present
sense inpressions”. See Phillips, 461 S.E.2d at 89; People v.
Franklin, 782 P.2d 1202,1205 (Colo.App. 1989); State .
Martinez, 20 P.3d 1062,1067 (Wash.App. 2001)°% State v.
Giffin, 528 S.E.2d 668,670 n.3 (S.C. 2000). As explained in
Martinez, 20 P.3d at 1067, the statenment nust be a spontaneous
or instinctive utterance evoked by the occurrence itself
“unembel | i shed by preneditation, reflection, or design. It is
not a statenment of nenory or belief. [Citation omtted]. An
answer to a question is not a present sense inpression.

[Citation omtted].”

® Overruled in part on other grounds in State v. Rangel - Reyes,
81 P.3d 157,160 n.1 (Wash. App. 2003).
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In the instant case, Karla's statenments to her nother were
neither instinctive nor based on sensory perception; instead
t hey conveyed information she had processed earlier. Wen she
said “I'’m following Rick and the guy that bought the truck”,
she was not describing what she was seeing. [ “Fol | owi ng”
could nean that she was constantly staying in visual contact
with the truck, but it could also nean she’ d been given
directions to where they were going, or that the two vehicles
were to nmeet at a designated exit or |ocation]. Mor eover
even assum ng arguendo that Karla could see the back of the
truck at the tine she made the statenment, there is no reason
to believe she could see or describe who was in it with Rick.

It she knew it was “the guy that bought the truck” it had to
be based on information she processed earlier. Simlarly,
Karla's statenments to Billie Ferris that the guy “knows where
to get the paperwork done tonight” and that he had cash are
narrative rather than descriptive. They are not spontaneous
utterances based on sensory perceptions which Karla was
presently experiencing; instead they are recollections of
i nformati on which had been given to her at an earlier tine.
In addition, it was brought out on cross (under the rule of
conpleteness) that Karla s conversation wth her nother
concerning the sale of the truck also included statenents that
Rick was glad to sell it; he’d had his fun with it and didn't
want to bring it to South Carolina when they noved; and he’'d
had to drop the price a bit but he was OK with that (29/1877-
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78). See Fratcher v. State, 621 So.2d 525 (Fla. 4'" DCA

1993)(error to admt hearsay under “spontaneous statenment”
exception where context of statenent reveals that speaker

engaged in reflective thought); see also Hutchinson v. State,

882 So.2d at 952, quoting J.M v. State, 665 So.2d 1135, 1137

(Fla. 5'" DCA 1996).

As in Conmmpbnwealth v. Farquharson, supra, 354 A 2d at 68,

“[u]l nder these circunstances the absence of retrospective
mental action was not sufficiently clear to justify the
adm ssion of the evidence” under a present sense inpression
excepti on.

Hear say exceptions should be construed narrowy, and
should not be expanded to the point where they swallow the
hearsay rule.’ Karla s statements to her nother that she was
following Rick and the guy who bought the truck, that he knew
where to get the paperwork done, and that he had cash, were
i nadm ssible under Florida law setting forth the predicate
requirenments for the “spontaneous statenent” exception; and
woul d al so have been inadm ssible under the “present sense
i npressi on” exception wunder federal evidentiary rules and
t hose of a number of other states. Their introduction in this

capital trial was prejudicial and reversible error.

" See, e.g. Schmunk v. State, 714 P.3d 724,737 (Wo. 1986);
State v. Dehaney, 803 A 2d 267,281 (Conn,. 2002); Inre
Dependency of Penelope B., 709 P.2d 1185,1194 (Wash. 1985);
Cabrera v. State, 840 A 2d 1256,1268 (Del. 2004); People v.
Rice, 747 N. E.2d 1035,1041 (Il1.App. 2001); Commonwealth v.
Bond, 458 N.E.2d 1198, 1200 (Mass. App. 1984); Castillo v.

Anmeri can Garnment Finishers Corp, 965 S.W2d 646, 654 (Tex. App. -
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(..continued)

El Paso 1998).
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D. Karla s Statenents Were Not Adm ssi bl e Under Any
of the Alternative Theories Suggested by the Prosecutor,
such as the “State of M nd” Exception; or “to Show
A Logi cal Sequence of Events”; or “to Prove or Explain
Subsequent Conduct”

The basis for Judge Ficarrotta’s ruling (adhered to by
Judge Padgett at trial) allowing the state to introduce
Karla's statenments was his erroneous conclusion that they
gqualified as spontaneous statenments wunder 890.803(1) (See
2/ 255-57). However, anticipating that the state will rely on
a “tipsy coachman” argunment on appeal, appellant will briefly
address the assortnment of alternative rationales suggested by
the prosecutor below, contending that Karla statenments could
be introduced “to establish a |ogical sequence of events”
(1/147-49, 2/231); or “to prove or explain subsequent conduct
of the declarant” (1/148,2/230); or (as potential rebuttal
evi dence pertaining to the carjacking count), under the “state
of m nd” exception set forth in 890.803(3), to prove as an
el ement of carjacking that appel | ant was in unlawful

possession of the truck (1/148-52,2/223,229-30). [ This | ast

theory is wunsupportable for many reasons, not the [|east of
which is the fact that the indictnent failed to specify which
vehicle - - the Chevy pickup truck or the Jeep Cherokee - -
was the subject of the charged carjacking, and the prosecutor
claimed in opposing the defense’s notion for JOA on that count

that “the actual taking of the jeep is the actual carjacking”

(37/3091). The prosecutor further contended that the nurders
and the taking of the jeep were contenporaneous, while the
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truck was sonewhere other than the scene of the shootings
according to the prosecutor’s theory “he necessarily has to
hijack the [Jeep] SUV to get back to the truck” (37/3090-
91,3098). See Issue 1V, infra]l.

A hearsay statenment of a nurder victim cannot be used to
prove the state of mnd or notive of the defendant. Whods v.

State, 733 So.2d 980,987 (Fla. 1999); Stoll v. State, 762

So.2d 870,874 (Fla. 2000); Taylor v. State, 855 So.2d 1,18

(Fla. 2003). As for showing the victims state of mnd, this

Court has enphasized that "a victims state of mnd is

generally not a nmaterial issue in a murder case, except under

very limted circumstances.” Stoll v. State, supra 762 So.2d

at 875 (enphasis supplied). See Wods, 733 So.2d at 987-88
Taylor, 855 So.2d at 18-19; Downs v. State, 574 So.2d

1095, 1098 (Fla. 1991); Peterka v. State, 640 So.2d 59,69 (Fla.

1994); Brooks v. State, 787 So.2d 765,771 (Fla. 2001); Garcia

v. State, 816 So.2d 554,568 (Fla. 2002). Anong the exceptions
to the general rule of inadm ssibility are where the state of
m nd of the victim goes to an elenent of the crine [see, for

exanpl e, Peede v. State, 474 So.2d 808,816 (Fla. 1985), where

the victims statenents evincing extreme fear of Peede (her
estranged husband) were relevant to prove an elenment of
ki dnapping, i.e. to show that she did not acconpany him
voluntarily but was forcibly abducted against her will]; or to
rebut a claim mde by the defense at trial that the victims
death resulted from sel f-defense, suicide, or accident. Wods,
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at 987-88; Stoll, at 874-75; Taylor, at 18-19; Peterka, at 69;
Brooks, at 771. In sone circunstances, theories offered
during the defense’s case nmay nmake the victims state of mnd

rel evant to rebut such theories. See State v. Bradford, 658

So.2d 572,574-75 (Fla. 5" DCA 1995) in which the state sought
certiorari review of a trial court’s pretrial order in |limne
excluding the victinm s statements of fear:
This is not to say that the victims statenents
are automatically adm ssible. In the present case,

the victinis state of m nd may or may not beconme an
i ssue, depending upon the defendant’s theory of the

case. The victims statenments of fear are not
adm ssible as proof that 1t was the defendant who
killed her, but her statements  of fear are
adm ssible to rebut the defendant’s theory that the
victim willingly let him inside her car. If the
def endant does not put forth the theory that the
victimwllingly et himin her car, then her state

of m nd would not be at issue.

Even under such circunstances, where the defense "opens
the door” by putting forth a theory which pertains to the
victims state of mnd, the victims out-of-court statenents
may not be introduced as anticipatory rebuttal during the

state’'s case in chief. State v. Bradford, 658 So.2d at 575;

see Brooks v. State, 787 So.2d at 771; Taylor v. State, 855

So.2d at 20 n. 21.

Moreover, unlike the situation in Peede v. State, supra,

474 So.2d at 816, Karla's state of mnd at the time of her
phone conversation with her nother was in no way relevant to
prove an el enment of a charged offense. [Even if it had been

the truck which was the subject of the alleged carjacking,
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Karla's statenment referring to “the guy that bought the truck”
is entirely consistent with the possibility that the same guy
|ater may have had her or Rick’s consent to possess it;
whet her or not there was paperwork remaining to be done (see
2/ 229-30) goes to the question of title or |egal ownershinp,
which is not an el enent of carjacking. See 8812.133(1). And
since it was the jeep rather that the truck which the
prosecutor claimd was carjacked, Karla' s statenments to her
not her that she was following Rick and the guy who bought the
truck, that he had cash and knew where to get the paperwork
done, were even nmore thoroughly irrelevant to any elenment
necessary to prove carjacking of the jeep].

Most inportantly to the instant case, Florida appellate
courts and those of other jurisdictions have consistently held

that a murder victims out-of-court statenents evincing his or

her state of m nd cannot be used to prove the identity of the

Killer, or to rebut or inpeach the defendant’s contenti on that

someone else commtted the nurder. Stoll, 762 So.2d at 875

Tayl or, 855 So.2d at 20; State v. Bradford, 658 So.2d at 575.

See, e.g., State v. Fulmnante, 975 P.2d 75,90 (Ariz. 1999);

State v. Canady, 911 P.2d 104, 111-12 (Hawaii 1996); People v.

Her nandez, 69 P.3d 446,467-68 (Cal. 2003); State v. Davi, 504

N. W2d 844, 854 (S.D. 1993); Walker v. Sate 759 So.2d 422,

426-27 (M ss. App. 1999); «cf. State v. Drumer, 775 P.2d

981,984 (Wash. App. 1989). Yet that is precisely how the
prosecutor wused Karla' s statenments, as denonstrated in his
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opening statement to the jury (28/1822), his cross-exam nation
of appellant (39/3470), and especially in his closing argunent
(40/ 3594, 3700, 3704), leading up to his climactic statement to
the jury that Karla “identified her killer to her nother on
that tel ephone. . .She identified WIIliam Deparvine with her
wor ds” (40/3709).

Plainly, then, the prosecutor did not introduce Karla's
statenments for any of the relatively innocuous purposes he
claimed in his alternative theories. I nstead, he introduced
it as substantive evidence to support the state’s contention -
- in a circunstantial evidence trial - - that appellant was

the person who killed the Van Dusens. As in Taylor v. State,

supra, 855 So.2d at 20, it is abundantly clear from the
prosecutor’s closing argunment and especially from his cross-
exam nation of appellant (39/3470) that his purpose in
introducing Karla' s statenents was not to show her subsequent
acts or conduct, but rather as support for the state’'s
contention that appellant subsequently killed her and her
husband. As this Court said in Taylor:

. . .some of Holzer’'s other statements m ght provide
limted support explaining her subsequent conduct of
letting Taylor into her car and driving away from
Buddy Boy’'s in the direction of Green Cove Springs.
However, it is clear that the State’'s interest in
admtting the statenents was not to prove her
subsequent acts. Rat her, the purpose in introducing
the statements was to prove that Taylor had
requested a ride all the way to Green Cove Springs,
provi di ng support for the State’s theory that Tayl or
was the one who was in the car when she was
nmur der ed. In Brooks, we determned that the trial
court had erred in allowing a homcide victins
hearsay statenents to be admtted to show that the
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defendant had driven to the |ocation wher

e

t he

victim was found nurdered. See Brooks, 787 So.2d at
771. [Footnote 20 — In Brooks, the victim had said
she was going to travel with a codefendant to go to

t he | ocati on wher e she was mur der ed.

1d. ]

Simlarly, in the instant case some of Holzer’s
statenents indicated that Taylor had requested a

ride all the way to Geen Cove Springs.

T

hus,

Hol zer’s statenents could be probative of Taylor’s
state of mnd, i.e., that he intended to ride wth

Hol zer all the way to Geen Cove Springs.

See

Whods, 733 So.2d at 987 (noting that out-of-court
statenments by the declarant, who was victimin the
m nd

case, could not be used to prove the state of
or notive of the defendant); see also Stoll

So.2d at 875 (rejecting State’'s argunent

om tted].

855 So.2d at 20 (enphasis supplied).

762

t hat
hearsay statements should have been let in to rebut
defendant’s contention that sonmeone else conmtted
the nmurder because it did not fit within one of
narrow exceptions we have recognized for admtting a
hom cide victinis hearsay statenents [ Foot not e

t he

As for the concept of “logical sequence of events”,

typically conmes into play when hearsay evidence is

t hat

i ntroduced

to explain the actions taken by |aw enforcenent officers upon

receiving certain information during the course of a crimna

i nvestigation. See, e.g., State v. Baird, 572 So.2d 904, 907-

08 (Fla. 1990); Conley v. State, 620 So.2d 180, 182-83 (Fla.

1993); Keen V. State, 775 So.2d 263, 270-72 (Fla. 20

Harris v. State, 544 So.2d 322, 324 (Fla. 4'

DCA 19

Daniels v. State, 606 So.2d 482,484 (Fla. 5'" DCA 19

Tunblin v. State, 747 so.2d 442,6443-44 (Fla. 4"

DCA 19

Foster v. State, 804 So.2d 405 (Fla. 4'" DCA 2001).

statements are never adm ssible for their contents,
truth of the matters asserted [Conley, at 182-83;
37
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Keen,

00) ;
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271; Harris, at 324; Daniels, at 484; Tunblin, at 443], and
even where they may be adm ssible to explain the officer’s
subsequent actions, trial courts nust ensure that their
pr ej udi ci al i npact does not exceed their very Ilimted
probative value [Baird, at 908; Conley, at 183; Keen, at 272;
Dani el s, at 484; Tunblin, at 444]. Despite these safeguards,
hearsay ostensibly introduced to show a “logical sequence of
events” is frequently m sused by prosecutors as substantive

evi dence of a defendant’s guilt. See Saintillus v. State, 869

So.2d 1280,1282 (Fla. 4'" DCA 2004)(“This type of testinony
occurs with the persistence of venial sin. The state’'s
insistence on attenmpting to adduce this particular brand of
hearsay requires judges to be constantly on their guard

against it”). In Foster v. State, 804 So.2d at 406, the

appellate court cautioned trial judges that in npst cases a
“l ogi cal sequence of events” is sinply not in issue.

In the instant case, the prosecutor did not use Karla's
hearsay statements to show anybody’s actions upon receiving
certain information; he wused it for its contents, as
substantive evidence putting appellant in the truck with Rick,
enabling him to challenge appellant’s testinony on cross-
exam nation (39/3470) and to argue - - devastatingly - - to
the jury in his closing statenent that Karla had identified
her own killer (40/3708-09).

E. Harnful Error

A trial court’s error in permtting the jury to hear
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i nadm ssi bl e evidence requires reversal for a new trial unless
the error can be witten off as “harm ess”; the burden is on
the state - - as beneficiary of the error - - to show beyond a
reasonabl e doubt that the inproper evidence could not have
played a role in the jury's deliberations and could not have

contributed to their verdict. State v. D @Qilio, 491 So.2d

1129,1138 (Fla. 1989); Lee v. State, 508 So.2d 1300, 1303 (Fl a.

1987); Stoll v. State, supra, 762 So.2d at 878-79.

The test is not a sufficiency-of-the-evidence, a
correct result, a not clearly wong, a substantial
evidence, a nore probable than not, a clear and
convincing, or even an overwhelm ng evidence test.
Harm ess error is not a device for the appellate
court to substitute itself for the trier-of-fact by

sinply weighing the evidence. The focus is on the
effect of the error on the trier-of-fact. The
guestion i's whet her t here IS a reasonabl e

possibility that the error affected the verdict.
The burden to show the error was harmess nust
remain on the state. If the appellate court cannot
say beyond a reasonable doubt that the error did not
affect the verdict, then the error is by definition
har nf ul

Di Guilio, 491 So.2d at 1138; Lee, 508 So.2d at 1303.°
The state’s burden, in order to prove the harm essness of

an error, is “nost severe’. Holl and v. State, 503 So.2d

1250, 1253 (Fla. 1987); Varona v. State, 674 So.2d 823,825
(Fla. 4'" DCA 1996).

In the instant case, the prosecutor obviously believed

that Karla s statements to her nother concerning the guy that

8 The Di Guilio standard applies both to constitutional and

nonconstitutional trial errors, including evidentiary errors

under state |law. See Goodwin v. State, 751 So.2d 537 (Fla.

1999); Knowl es v. State, 848 So.2d 1055 (Fla. 2003); Ballard
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bought the truck would have a nmmjor inmpact on the jury,
because he fought vigorously to persuade the trial judge to

allow himto introduce it [see Gunn v. State, 78 Fla. 599, 83

So. 511 (1919); Farnell v. State, 214 So.2d 753,763 (Fla. 2d

DCA 1968)], even to the extent of urging himnot to follow the

Hut chi nson deci si on. The prosecutor confronted appellant on

cross-examnation with the accusatory inplications of Karla's
hearsay statenents (39/3470). Even nore tellingly, the
prosecutor saw fit to call the jury' s attention to Karla's

statenments no fewer than seven tines during his opening and

cl osi ng argunment s (28/ 1808, 1818, 1822; 40/ 3594, 3699-
3700, 3704, 3708-09). See Stoll v. State, 762 So.2d at 878

(prejudice Stoll suffered as a result of inproper adn ssion of
hearsay statenents “was exacerbated by the State’'s reliance on

this evidence during closing argunents”); Lee v. State, 508

So.2d at 1303 (erroneous admission of collateral crine
evi dence was not shown to be harm ess where the potential for
adverse inpact on the jury was enphasized by the prosecutor’s
repeated references during closing argunent).

Not only did the prosecutor repeatedly enphasize Karla's
statenents to the jury, he put a powerful enotional spin on it
to climax his closing argunment:

Now, | adies and gentlenen, throughout a child' s
life, he or she sends unspoken nmessages to his or

her not her . The infant’s cry wll trigger
bi ol ogi cal responses to the breast-feeding nother.
The nother, from the nood of her <child, can

determ ne whether the child is happy or in |ove or
(..continued)

v. State, 899 So.2d 1186 (Fla. 1° DCA 2005).
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af rai d.

And unbeknownst to Karla Van Dusen, she
identified her killer to her nother on that

t el ephone when she said I'm following Rick and the

person who bought the truck. He knows where to get

the paperwork done. She identified the WIIiam

Deparvine with her words and he left his blood at

the scene and he was in possession of that truck

t hat he coveted.

(40/3708-09)

For the state to now <claim on appeal that the
introduction of Karla s statenments was “harmess error” - -
i.e. “We didn’t need them anyway” - - w |l be disingenuous, to
put it mldly. The state’s case was based entirely on
circunstantial evidence (nuch of it conmplex and convol uted),
and Karla' s statenments were the keystone - - the only evidence
which, if believed by the trier of fact, directly and
irreconcilably contradicted appellant’s testinony that he
never left the wvicinity of his apartnment building after
purchasi ng the truck fromthe Van Dusens.

Appel l ant’s convictions of nmurder and carjacking should

be reversed for a new trial.

| SSUE ||  APPELLANT WAS TRI ED UNDER A CAPI TAL
| NDI CTMENT VHI CH WAS FATALLY,
FUNDAMENTALLY, AND JURI SDI CTI ONALLY

DEFECTI VE, WHERE THE COUNTS PURPORTI NG TO
CHARGE FI RST- DEGREE MURDER FAI LED TO ALLEGE
El THER PREMEDI TATI ON OR FELONY MURDER
The two nurder counts of the indictment alleged only that
appellant “did unlawfully and feloniously kill a human being”

by shooting himwith a firearm (as to Richard Van Dusen) and
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by shooting her with a firearm and/or stabbing her with a
sharp object (as to Karla Van Dusen); the indictnment contained
no finding by the grand jury either that the Kkillings were
premeditated or that they occurred during the comm ssion of an
enunerated felony (1/71). The defense pointed out in a
pretri al notion for statenment of particulars that the

indictnent failed to state, inter alia, whether the state was

proceeding on a theory of preneditation or felony nmurder or
both (11/1913-15, see 12/2111;19/698), and subsequently noved
for judgnment of acquittal at trial based on failure of these
counts of the indictment to charge first-degree nurder
(36/3053-55; 37/ 3058-68; 39/ 3539; 40/ 3584-85; 41/ 3782-83; 14/ 2434-
37,2461-65; 42/ 3938- 48, 3960-64). The prosecutor contended that
t he defect was technical, nonfundanental, and therefore waived
by defense counsel’s failure to raise the matter earlier; the
trial judge agreed with the state’'s position, though he
ultimately acknow edged that it was a close call (42/3963).

As this Court recognized in State v. Gay, 435 So.2d

816, 818 (Fla. 1983):

[ Al conviction on a <charge not mde by the
indictnment or information is a denial of due process
of | aw. Thornhill v. Alabam, 310 U S. 88,60 S.Ct

736,84 L.Ed. 1093 (1940); DeJdonge v. Oregon, 299
U S 353,57 S.Ct. 255, 81 L.Ed. 278 (1937). If the
charging instrunent conpletely fails to charge a
crime, therefore, a conviction thereon violates due

process. VWhere an indictnment or information wholly
omts to allege one or nmore of the essential
elenents of the crine, It fails to charge a crine
under the laws of the state. Since a conviction

cannot rest upon such an indictnment or information

the conplete failure of an accusatory instrunment to

charge a crinme is a defect that can be raised at any
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time-before trial, after trial, on appeal, or by
habeas corpus. [Citations omtted].

See, e.g. State v. Dye, 346 So.2d 538,541 (Fla. 1977);

K.C. v. State, 524 So.2d 658,659 (Fla. 1988); Velasquez v.

State, 654 So.2d 1227 (Fla. 2d DCA 1995); Looney v. State, 756

So.2d 239 (Fla. 2d DCA 2000); Scala v. State, 770 So.2d 732

(Fla. 4'" DCA 2000)
Consistently with the analysis in Gay, nmany appellate
courts have recognized that the failure of an indictnment to

charge a crinme is jurisdictional, nonwaivable (even by a

guilty plea), and
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9

can be raised at any tine.” See State v. Paetehr, 7 P.3d

708, 712-
13 (Ore. App. 2000) (“The jurisdictional function requires that
the indictnent is the product of a grand jury and ensures that
the defendant is tried only for an offense that is based on
facts found by the grand jury indicting hini).

While Florida, wunlike Oregon, has no constitutional
provision requiring a grand jury indictnment for any felony

prosecution [see Paetehr, 7 P.3d at 712; State v. Burnett, 60

P.3d 547,551 (Ore.App. 2002)], the Florida Constitution does
require a grand jury indictnment to conmmence prosecution for
the capital crime of first degree nurder. Article |, Section
15(a). This requirenent is jurisdictional, and a trial for a
capital crime conducted without a valid grand jury indictnment

is void. Lowe v. Stack, 326 So.2d 1,3 (Fla. 1974); Hunter v.

State, 358 So.2d 557 (Fla. 4" DCA 1978); Bell v. State, 360

So.2d 6 (Fla. 2d DCA 1978); Bradley v. State, 374 So.2d 1154

(Fla. 3d DCA 1979); Howard v. State, 385 So.2d 739 (Fla. 3d

DCA 1980).
The caselaw relied on by the prosecutor below (37/3063-

68; 41/ 3960-64) is conpletely distinguishable. In DuBoise V.

° See, e.g., State v. Huss, 657 N.W2d 447,453 (| owa

2003) (citing Illinois v. Sonerville, 410 U.S. 458, 459-60
(1973)); Kitzke v. State, 55 P.2d 696,699 (Wo. 2002); Gordon
v. Nagle, 647 So.2d 91, 94(Ala. 1994); People v. Owen, 122 P.3d
1006, 1008 (Col o. App. 2005) United States v. Edrington, 726
F.2d 1029, 1031 (5'" Cir. 1984); United States v. Harper, 901
F2d. 471,473 (5" Cir. 1990); United States v. Osiem, 980 F.2d
344,345 (5'™" Cir. 1993); United States v. Peter, 310 F.3d
709,713 (11'" Cir. 2002).
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State, 520 So.2d 260, 264-65 (Fla. 1988) and Ford v. State, 802

So.2d 1121,1130 (Fla. 2001) the defect in the indictnment did

not
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involve the first-degree nmurder count, but rather a noncapital

count of sexual battery (DuBoise) or child abuse (Ford).
[ Mesa v. State, 632 So.2d 1094 (Fla. 3d DCA 1994) involves a

noncapital sentencing enhancenent for wuse of a firearn].
Therefore, the trial court’s jurisdiction to proceed on the
capital indictnment was not in issue in those cases, and
nei t her DuBoi se nor Ford had a right protected by the Florida
Constitution to a grand jury finding of each essential el enment
of the noncapital offense. Moreover, DuBoise indicates that a
charging docunent which omts an elenment of the crine may
neverthel ess be sufficient to support a conviction when it
“references a specific section of the crimnal code which

sufficiently details all the elenents of the offense.”

(enphasis supplied).'™ Wien a crimnal statute sinply sets
forth a list of elements which, taken together, constitute the
charged crine, then perhaps it could be said, wunder the
rati onal e of DuBoise, that a citation to the statute nunber
indicates that the grand jury nust have found each of the
required el enents. But where, as in the case of first-degree
murder (or, for exanple, ki dnappi ng, see 8787.01(1)(a)l

through 4), a crimnal statute contains alternative elenents

set forth in different subsections, then a general citation to
the statute nunmber (without, at mininmum a further citation to

the subsection or subsections setting forth the alternative

% I'n Ford, the indictnent not only cited the statute nunber of
t he noncapital offense, but the text of the indictnment “also
stated specific grounds.” 802 So.2d 1130 and n. 16.
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element[s] which the grand jury 1is alleging) does not
“sufficiently detail all the elenents of the offense” under
the rational e of DuBoise.!

In Jackson v. State, 284 N.W2d 685,689 (Ws. App. 1979),

the Court of Appeals of Wsconsin noted that that state’'s
theft statute:

. . .contains five distinct alternative elenents of
the offense. Wthout proof of one of these
alternative elenments, there is no crime of theft.
The State nust plead one of these alternative
elements of the offense in the conplaint or
i nformati on. Wthout one of these alternative
elenents in the conplaint or information, no crine
is charged; therefore, the conplaint or information
is jurisdictionally defective and void.

See also People v. Lutz, 367 N.E. 2d 1353,1354-55 (I1I1I.

App. 1977)(and cases cited therein)(charging docunents which
failed to charge either of the alternative elenents
constituting the offense of battery were fatally defective and

void); Richnond v. State, 623 A 2d 630 (M. 1993)("“although a

number of alternative elenents are available, one of the
alternative states of mnd nust be alleged together with one
of the alternative types of assault in order to allege a
crime”).

As the United States Supreme Court wote in Russell v.

United States, 369 U S. 749,770 (1962):

" Prenmeditated nurder is set forth as an alternative el ement

in 8782.04(1)(a)l. Felony nurder is set forth in

§782.04(1)(a)2. The indictment in the instant case contains

only a citation to 8782.04(1), which enconpasses all fornms of

first degree murder, including unlawful distribution of

controll ed substances under subsection 3. (1/71,73). See
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To allow the prosecutor, or the court, to nake a
subsequent guess as to what was in the mnds of the
grand jury at the time they returned the indictnment
woul d deprive the defendant of a basic protection
which the guaranty of the intervention of a grand
jury was designed to secure. For a defendant could
then be convicted on the basis of facts not found
by, and perhaps not even presented to, the grand
jury which indicted him

See, e.g., State v. Plaster, 843 N E. 2d 1261,1266 (Ohio

App. 5 Dist. 2005).
In Lightbourne v. State, 438 So.2d 380,384 (Fla. 1983),

this Court said:

: .the offense of first degree nurder may
be commtted in several ways, including
murder by preneditated design or a felony
mur der supported by various felonies, anong
whi ch are included the fel onies of burglary
and sexual battery. The instant indictnment
tracked the statute and adequately placed
t he defendant on notice that he was charged
with first degree nurder resulting from any
one or a conbination of the three specific
met hods in the indictnent. The single
offense of first-degree nmurder may be
proven by alternate nethods, so it follows
t hat the charging instrunent should be free
to include such alternate bases for
convi ction.

The fundanmental, jurisdictional defect in the instant
case is that the indictnment alleged none of the aternative
bases for a conviction of first-degree nurder, and therefore
failed to charge a crime.' [Mreover, the alternate el enents

(..continued)

State v. Ingleton, 653 So.2d 443,446 (Fla. 5'"" DCA 1995).

* Appellant’s trial attorney expressed the belief that while
the indictnment failed to charge the crine of first-degree
mur der, it mght be sufficient to charge manslaughter
(37/ 3062, 3067-68; 41/ 3938- 39, 3947) . Under si gned appel | ate
counsel disagrees, and contends that the indictment fails to
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are not interchangeable, since an allegation of premeditation
will permit an instruction on felony nmurder if there 1is
supporting evidence, while the <converse is not true; an
al l egation of felony nurder will not permt an instruction on

prenmedi tation. See Lightbourne, 438 So.2d at 384; Ables v.

State, 338 So.2d 1095, 1097 (Fla. 1° DCA 1976)]. Such a defect
can neither be waived, nor cured by speculation as to what
evi dence nmay have been presented to the grand jury or what the
grand jury nmay have found. Since an indictment cannot be
expressly or constructively anended by a prosecutor or a court
[see Issue I111], the only way this case can constitutionally
proceed to a capital trial is by resubm ssion to a grand jury.

[There is no double jeopardy bar to further proceedi ngs, or
to a trial in the event that the state obtains a valid grand
jury indictment charging first degree nurder (or files an
information charging a | esser degree of nmurder), because the
earlier trial on the jurisdictionally defective indictnment was
void [see Hunter, 358 So.2d at 558-59; Bell, 360 So.2d at 7-8;
Bradl ey, 374 So.2d at 1155; Howard, 385 So.2d at 740]; hence

j eopardy has never attached.

(..continued)

charge any crinme. [Since a charging docunent which fails to
charge a crinme is fundanentally and jurisdictionally
defective, and such an issue can be raised at any tine,
appel l ate counsel is not bound by trial counsel’s argunents].
The mnurder counts allege neither preneditation; nor felony
nmurder; nor depraved mnd (an essential element of second
degree nurder); nor cul pable negligence; nor any type of
intent (an intent element is required for a conviction of

mans| aughter by act or procurenent). See Looney v. State, 756
So.2d 239 (Fla. 2d DCA 2000); Jefferies v. State, 849 So.2d
401, 403-04 (Fla. 2d DCA 2003); cf. Hall v. State, So. 2d
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The state wll undoubtedly conplain on appeal of
“sandbaggi ng” by defense counsel. In this regard, it should
be pointed out that the prosecution has responsibilities too.

See Stuart v. State, 360 So.2d 406,413 (Fla. 1978); quoted in

State v. Salzero, 714 So.2d 445,448 (Fla. 1998)(Anstead, J.

concurring) (“[NJo concept of a duty of open dealing before
the court can justify requiring the defense to do the state’'s
job”). If the prosecutor had proofread the indictnent when it
was drafted or when it was filed, the defect could presumably
have been avoided, or renmedied by resubm ssion. If the
prosecut or had bothered to | ook the indictment over when - -
six and a half weeks before the trial began - - defense
counsel filed a notion requesting a statenent of particulars
as to (1) aggravating circunstances, and (2) “whether the
State is seeking a conviction of first degree nurder on a
theory of preneditation or felony nurder, or both”, because
“[t]he Indictment fails to state any of these particulars”
(11/1913-14), the prosecutor could have gone back to the grand

jury and sought a superseding indictnment. See Akins v. State,

691 So.2d 587 (Fla. 1° DCA 1997). While it is certainly true
t hat the trend of the law is to overlook technical

deficiencies in pleading, this was no nere technical defect.

The indictment failed to charge a crine; it was fatally,
fundament al |y, and jurisdictionally def ecti ve; t he
constitutional requirement of Article |, Section 15(a) was

(..continued)

____ (Fla. 2d DCA 2006)[ 2006 W. 342257].
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vi ol at ed,; appellant’s capital trial was void and his
convictions and death sentences cannot stand.
| SSUE II1l THE TRI AL COURT COVM TTED FUNDAMENTAL
ERROR

AND CONSTRUCTI VELY AMENDED THE GRAND JURY

| NDI CTMENT, BY G VING THE JURY THE

OPTI ON TO CONVI CT APPELLANT OF

PREMEDI TATED MURDER.

“The law is well settled in Florida that where an offense
can be commtted in nore than one way, the trial court commts
fundamental error when it instructs the jury on an alternative
theory not charged in the information” or indictnment. Eat on

v. State, 908 So.2d 1164,1165 (Fla. 1% DCA 2005)(and cases
cited therein); see e.g. Hodges v. State, 878 So.2d 401 (Fl a.

4'" DCA 2004); Braggs v. State, 789 So.2d 1151 (Fla. 3d DCA

2001); Taylor v. State, 760 So.2d 298 (Fla. 4'" DCA 2000);

Abbate v. State, 745 So.2d 409 (Fla. 4" DCA 1999). Since a

conviction based upon proof of an wuncharged element is a
nullity, no objection below is required. Hodges, at 402-03
Braggs, at 1154; Abbate, at 410. [In the instant case, during
the charge conference, defense counsel objected to the
proposed verdict form on the ground that, due to the failure
of the indictnment to allege either preneditation or felony
murder, “1 think it gives the jury choices they really don't
have” (40/3584-85)].

The problemin this case is that neither the text of the

i ndi ctment nor the general citation to the first degree nurder
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statute indicates which of the alternative elenments the grand
jury found, or whether it found both. And as recognized in

Russell v. United States, guesswork as to what was in the

m nds of the grand jury is an inperm ssible violation of a
basi c protection.

The specific allegations giving rise to a charge of first
degree nurder have significant consequences, in that they
determ ne the verdict options which are available to the jury.

If the indictnent alleges both prenmeditation and felony
murder, then the jury my be instructed on both, and nay

convict on either or both. See Lightbourne v. State, 438 So. 2d

380,384 (Fla. 1983). If the indictment alleges prenmeditation
only, an instruction and/or conviction based on felony nurder

is still perm ssible under Florida |aw. Li ght bourne, at 384,

see, e.g., Knight v. State, 338 So.2d 201,204 (Fla. 1976).

The converse, however, is not true; an indictnment charging
only felony nurder wll not support an instruction or a
conviction based on preneditation. Ables v. State, 338 So.2d

1095, 1097 (Fla. 1° DCA 1976). In Lightbourne, the text of the

indictnment alleged both that the killing was done with “a
premeditated design to effect the death of a human being”, and
al so that it occurred during a burglary and/or sexual battery.
438 So.2d at 383. This Court, after reaffirmng that an
indictnent for first degree nmurder should be free to include
both of the alternate bases for conviction, stated:

The defendant’s final challenge under Point | is

that the indictment could be construed as charging
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only felony nurder and that charging only felony
mur der and provi ng premeditated mur der IS
i nperm ssible under Ables v. State, 338 So.2d 1095
(Fla. 1° DCA 1976), cert. denied, 346 So.2d 1247
(FI a. 1977) . The 1 ndictnent herein clearly
incorporates an allegation that the nmurder was
preneditated in design. The Ables decision iInvolved
a case Iin which prenmeditated nurder was never
al | eged, and as such that case IS clearly
di stingui shable fromthe | nstant case.

In the instant case, in contrast, the indictnent alleged
neither of the alternate bases for conviction. The text of
the indictnent nowhere nentions preneditation, or even
anything that could be construed as suggesting preneditation.

Nor does the indictnment contain any reference to subsection 1
of the first degree nurder statute, which sets forth
premeditation as an alternative el enent. [ The only statutory
reference is to the first degree nmurder statute as a whol e,
which provides no clue as to which elenent or elenents the
grand jury intended to all ege].

Neither the prosecutor nor the trial court can anend a
grand jury indictnent; this can only be acconplished by
resubmtting the case to the grand jury and asking it to

return a superseding indictnment. See Akins v. State, 691

So.2d 587 (Fla. 1° DCA 1997); Perez v. State, 371 So.2d

714,716 (Fla. 2d DCA 1979); Russell v. State, 349 So.2d

1225,1226 (Fla. 2d DCA 1977); Fla.R CrimP. 3.140(j) and the
Comm ttee Not e t her et o. Nor can t he trial court

“constructively amend” a grand jury indictment by giving jury

instructions or affording verdict options which broaden or
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expand the allegations contained in the indictnent. [A judge

may, on the other hand, narrow the indictnment by deleting or
wi t hdrawi ng surplus allegations, and may allow nmere technica

alterations (or “variances”) as long as they do not involve

essential elenents of the charged offense]. See |ngleton v.

State, 700 So.2d 735,6739-40 (Fla. 5'"" DCA 1997); Huene \v.
State, 570 So.2d 1031 (Fla. 1 DCA 1990); Stirone v. United

States, 361
U.S 212,215-19 (1960); United States v. Mller, 471 U.S.

130, 138- 145 (1985).1"3

In the instant case, there is nothing in the caption or
text of the indictnent to show that appellant was charged with
prenmeditated nurder, yet the trial judge gave instructions and
verdi ct options which allowed the jury to convict appellant of
first degree  nurder based on premeditation (40/3714-
15; 13/ 2299-2300) . Thi s anpunted to an i nperm ssi bl e
“constructive anmendment”, and it was fundanental error under

Florida | aw. Eaton; Hodges: Braggs; Taylor: Abbate.

13 See, e.g. United States v. Mngieri, 694 F.2d 1270, 1277
(D.C.Cir. 1982); United States v. Lemre, 720 F.2d 1327,1345
(D.C. Cir. 1983); United States v. (Gonzal ez, 661 F.2d 488, 492
(11'" Cir. 1981); United States v. Bissell, 866 F.2d 1343, 1356
(11'" Cir. 1989); State v. FEIliott, 585 A 2d 304,307 (N.H.
1990); State v. Prevost, 689 A 2d 121,122 (N H 1997); M chael

v. State, 805 P.2d 371,373-74 (Alaska 1991); Commonwealth v.

Bar bosa, 658 N.E. 2d 966,970-71 (Mass. 1995); Commonwealth v.

Rui diaz, 841 N E.2d 720,722-23 (Mass. App. 2006); State .
Bl ankenship, 480 S.E.2d 178,182-83 (W\Va. 1996); Woley V.

United States, 697 A.2d 777 (U.S.D.C. 1997); State v. Goodson,

77 S.W 3d 240,244 (Tenn.Crim App. 2001); State v. Plaster, 843

So.2d 1261, 1265-67 (Ohio App. 5 Dist. 2005).

Y The error cannot be deemed “harml ess” based on the fact that

the jury's verdict reflected a finding of felony nurder in
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| SSUE |V THE EVI DENCE WAS LEGALLY | NSUFFI CI ENT TO
PROVE CARJACKI NG | N ADDI TI ON THE TRI AL
COURT COWM TTED FUNDAMENTAL ERROR BY
FAI LI NG TO ENSURE JURY UNANIM TY ON THE
CARJACKI NG COUNT, WHERE THE | NDI CTMENT AND
| NSTRUCTI ONS FAI LED TO SPECI FY WHI CH
VEHI CLE - - THE JEEP CHEROKEE OR THE CHEVY
PI CKUP TRUCK - - WAS THE SUBJECT OF THE
ALLEGED CARJACKI NG.

Under the state’s theory of the events, two vehicles were
involved in this crimnal episode. The Van Dusens were shot
to death in their Jeep Cherokee. However, the prosecutor
contended below that the notive for the Van Dusens’ nurder was
because appell ant coveted their classic Chevrolet pickup truck
(37/ 3089, 3091, 3097; 40/ 3361, 3663; 14/ 2525- 26) .

The state’'s circunstantial evidence, through cell phone
t echnol ogy, showed a northbound novenment of Rick and Karla’'s
phones, with their |ast recorded cell phone activity occurring
at 6:37 p.m in the wvicinity of Odsmr (see 28/1807-
09; 33/ 2558-75; 34/ 2704; 36/ 3004- 49; 40/ 3700, 3704- 05) . [ The only
evidence in the entire case putting the red Chevy pickup truck
anyplace north of central St. Pet e, where appellant’s
apartnment building was |ocated, was the inadm ssible hearsay
testimony of Billie Ferris; that phone call began at 5:54:45
(..continued)
addition to a finding of preneditation, because (1) the
indictnent failed to allege felony nurder either, and (2) the
evidence was insufficient to prove carjacking (or the |esser
i ncluded offense of robbery) as to either the truck or the
jeep [see Issue |IV]; therefore the state failed to prove the
underlying felony necessary for a conviction of first degree

murder on a felony nurder theory.
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p.m and lasted 37 mnutes (see 36/3022-23)]. The nedi cal
exam ner estimted the time of the Van Dusens’ deaths as
occurring within a ten hour w ndow period between 10 p.m and
8 a.m (29/1992-93)% There was no evidence concerning
anything that nmay have transpired between the Van Dusens and
appellant (assum ng wthout conceding his identity as the
killer) during the hours after the |ast phone activity and
before the hom cides, and there was no evidence whatsoever
regardi ng the whereabouts of the truck. [The FDLE tire track
exam ner testified that the 1971 Chevrolet Cheyenne pickup
truck could not have nmade any of the tire inpressions which
wer e found
at the dirt road where the bodies were discovered or at the
busi ness location 1.3 mles away where the Jeep Cherokee was
abandoned (34/2705-17)].

The state’s hypothesis was that at sonme point during the
ni ght appellant nust have dropped off the truck at another
| ocation and then lured the Van Dusens to an isolated dirt

road under false pretenses, where he caught them off guard and

> The prosecution suggested that the shootings occurred around
2:30 a.m when a nei ghbor nanmed Adel ai de Ferrer heard what she
t hought were firecrackers (although the sounds came from the
opposite direction from where the bodies were found), while
t he defense suggested that the shootings took place between 5
and 6 a.m (a tinme frame when phone records indicated that
appellant was retrieving a nessage in the vicinity of his
central St. Petersburg apartnent) when Wayne Reshard was
awakened by the barking of his dogs (see 31/2176-77,2215-
17; 34/ 2665- 78; 37/ 3181- 82, 3210- 28; 40/ 3641- 42, 3706) .

| nvestigators who responded to the scene after 8:30 a.m
observed what appeared to be wet or liquid blood pooled by the
wound to Rick Van Dusen’s head (29/1910-12,1938-40; see40/ 3637-
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shot them in the front seat of their jeep (37/3095;see
14/ 2526) .

Def ense counsel, in noving for judgnment of acquittal due
to legally insufficient evidence on the carjacking count
(37/3080-84), pointed out that the indictment failed to
specify which vehicle - - the truck or the jeep - - was the
subj ect of the alleged carjacking (37/3081-82). [ Count 5 of
the indictnment alleges that appellant, by force or violence,
took from the Van Dusens “certain property, to wt: a notor
vehicle”, and in the course of the carjacking discharged a
firearm resulting in the Van Dusens’ deaths (1/72-73)].
During the first part of the discussion of the JOA notion, the
prosecutor argued interchangeably that the truck was the
subj ect of the alleged carjacking (37/3089,3096) and that it
was the jeep (37/3091)(“The actual. . . the actual taking of
the jeep is the actual carjacking”). The judge, confused,
asked the prosecutor to clarify his position:

. . .a mnute ago you just said the robbery of the

gbg?k. Now earlier you said it was a robbery of the

MR. PRUNER: Well, let me see if | can articulate
it. The ultimte goal is the unlawful taking - -

THE COURT: Of the truck.

MR. PRUNER: - - of the truck. To obtain that
ultimate goal, he necessarily has to hijack the SuVv
to get back to the truck

(37/3097-98)

The prosecutor hypothesized that appellant couldn’t risk

(..continued)
41) . 57



having the truck at the crinme scene because sonebody m ght see
it or it mght leave tire tracks (37/3097-3102).

MR. PRUNER: .. .this is all a nice academc
exerci se, but the fact of the matter is that jeep is
nmoved from where the Van Dusens are killed up to the
ot her location to get back to the truck.

THE COURT: Right.

MR. PRUNER: He had to take the jeep to get away
fromthe crinme scene.

THE COURT.: He had to carjack the SUV to do the
crime of stealing the truck.

MR. PRUNER: Right.

(37/3100)

The trial judge denied appellant’s nmotions for judgment
of acquittal on the two nmurder counts and the carjacking count
(37/3109-10); while he granted judgnents of acquittal on the
two ki dnappi ng counts on the basis of the void in the evidence
regarding what occurred in the time franme before the Van
Dusens’ deaths; there was no evidence that they were ever
confined or transported against their wlls (37/3009-10, see
37/ 3075- 80, 3092- 94, 3104-06) .

In his closing argunent to the jury, the prosecutor
barely nentioned the carjacking charge, and never argued the
theory that it was the act of noving the jeep, in order to get
back to the location where the truck was parked, that
constituted the charged carjacking. I nstead, he presented to
the jury the much sinpler argunment that appellant killed the

Van Dusens because he coveted their truck, and he intended to
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acquire it by any neans necessary (40/3661, 3663, 3705). The
trial court’s instructions |ikew se gave the jury no guidance;
they sinply tracked the indictnent and referred to the taking
of “a motor vehicle” (40/3719-24).

Since - - after defense counsel pointed out that the
indictnment failed to specify which vehicle was the subject of
the alleged carjacking - - the prosecutor (in response to the
judge’s request for clarification) said it was the jeep, the
jury should have been instructed accordingly. Wthout such an
i nstruction, there is an obvious and constitutionally
unacceptable risk that the jury either (1) convicted appell ant
of an uncharged (and unproven) crime, i.e. carjacking of the
truck or (2) that the jurors nmay not have been in unaninous
agreenent as to which act - - the taking of the truck or the
taking of the jeep - - constituted the carjacking. Under the
uni que circunstances involved here, reversal is required. See

Perley v. State, So.2d ____ (Fla. 4" DCA 2007)[2007 W

247935] (finding fundanental werror); Robinson v. State, 881

So.2d 29 (Fla. 1° DCA 2004)(preserved error); State v. Waver

964 P.2d 713,717-21 (Mont. 1998)(fundanental error); Ngo v.
State, 175 S.W3d 738 (Tex.Crim App. 2005) (fundanmental error);
see, generally, Bins v. United States, 331 F.2d 390,393 (5'"

Cir. 1964): United States v. Karam 37 F.3d 1280,1286 (8'" Cir.
1994).

Florida s constitution guarantees the accused’s right to

a unani nous verdict [Perley; Robinson], and “[u]lnanimty in
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this context means that each and every juror agrees that the
def endant commtted the same, single, specific crimnal act.”
Ngo, 175 S.W3d at 745. |If the prosecution believed it could
prove two separate instances of carjacking, then it should
have charged them (or asked the grand jury to charge them in
two separate counts. Perley. When asked for clarification of
its theory, the state chose the jeep; the jury should have
been so instructed, and the trial court’s failure to do so
resulted in a violation of due process and the right to a

unani mous jury verdict. Perl ey; Robi nson; Waver; Ngo. See

al so Wal | s V. St at e, 926 So. 2d 1156, 1180 (FI a.

2006) (fundamental error in jury instructions occurs only when
om ssion is pertinent or material to what the jury nust
consider in order to convict).

Additionally, the evidence was legally insufficient to
prove carjacking as to either vehicle. The taking of property
after a nurder is not a robbery (and hence not a carjacking)®®
when the taking was not the notive for the nurder. Mahn v.

State, 714 So.2d 391,397 (Fla. 1998); Gore v. State, 784 So.2d

418,430 (Fla. 2001); Rogers v. State, 783 So.2d 980,990 (Fl a.

2001). In the instant case, according to the prosecutor’s own

t heory, the taking

% carjacking in Florida can be defined as a robbery in which
the property taken is a notor vehicle; robbery is a
necessarily |esser included offense of carjacking. Fryer v.
State, 732 So.2d 30,32 (Fla. 5'"" DCA 1999).
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of the jeep was not the notive for the Van Dusens’ nurders.
The nmotive for the nmurders, according to him was to
“facilitate the theft of their truck” (14/2527)(see the trial
judge’s sentencing order, 15/2560) and to “leave alive no
witnesses that could rebut his claim of |awful ownership”
(14/ 2526) . [ To anal ogize, a nurder conmmtted from a notive
(in whole or in part) to steal the victims wallet would be a
robbery, but the taking of a nurder victinms wallet for the
pur pose of disposing of it in a dunpster a mle away in order
to inpede identification would not be a robbery]. Under the
state’s own hypothesis, the noving of the jeep was incidenta
to the nmurders - - perhaps part of an attenpted cover-up - -
but it had nothing to do with the notive for the nurders.

As for a potential claimon appeal (inconsistent with the
state’s argunment in successfully opposing the defense notion

for JOA) that the carjacking charge and conviction could be

based on the taking of the truck, the problem - - as in Eutzy
v. State, 458 So.2d 755,758 (Fla. 1984) - - is the “utter

void” in the evidence regarding what may have occurred in the
hours before the Van Dusens were killed, and especially the
absence of evidence as to when or under what circunstances
appel | ant obtai ned possession of the truck. Since the state’s
own evidence established that appellant had convinced the Van
Dusens that he was a |legitinmate buyer, and since the
prosecut or throughout the trial portrayed appellant as a con
man and the Van Dusens as naive and trusting, it cannot be
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assumed that - - even if legal title had not vyet been

transferred - - the Van Dusens did not at sonme point
consensual ly relinquish possession of the truck. [ Anot her
possibility, consi st ent with t he state’s specul ati ve

ki dnappi ng theory, is that appellant my have forcibly taken
the truck fromthe Van Dusens earlier in the evening. If so,
that woul d be a separate carjacking - - uncharged and unproven
- - but not the carjacking charged in the indictnment (since
this hypothetical earlier crine could not have involved the
di scharging of a firearm resulting in the Van Dusens’
deat hs)].

To summarize, the circunmstantial evidence taken in the
light nost favorable to the state nmy have proven a nurder
commtted for financial gain, and to facilitate (or avoid
detection for) the theft of the truck, but that does not
necessarily establish a robbery or carjacking. See, for

exanple, the facts of Craig v. State, 510 So.2d 857, 859-60

(Fla. 1987). Appel l ant”s conviction of carjacking should be
reversed for discharge (insufficiency of the evidence) or for
a new trial (failure of indictment and instructions to
preserve appellant’s right to a wunaninmous jury verdict).
Since there was no valid underlying felony to support a felony
mur der convi cti on, and since the trial court’s jury
instruction on prenmeditation inperm ssibly broadened the grand
jury’s I ndi ct nent whi ch cont ai ned no al | egati on of
premeditation [Issue II1], appellant’s convictions for first
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degree nurder

must al so fail.
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| SSUE V. THE TRI AL COURT ERRED I N ALLOW NG THE STATE
TO | NTRODUCE EXCESSI VE AND UNDULY EMOTI ONAL “VI CTI M
| MPACT” EVI DENCE, VWH CH DOM NATED THE PENALTY
PROCEEDI NG AND RENDERED | T FUNDAMENTALLY UNFAI R

A. Presentation of Excessive and/or Unduly
Enotional Victimlnpact Evidence Violates the
Fourteenth Amendnent of the U S. Constitution
And 1s | nproper under the Bal ancing Provision

of Florida s Evidence Code.

Wthin constitutional limtations, Payne v. Tennessee,

501 U.S. 808 (1991) allows (but does not require) a state to
authorize the introduction of victim inpact evidence in a
capital penalty proceeding. This does not, however, nean “the

fl oodgat es have opened”’. Cargle v. State, 909 P 2d 806, 826

(l. Cr. 1996). Al t hough victim inpact evidence is not
entirely precluded by the Eighth Amendnment, the introduction
before the jury of excessive or inflammtory victim inpact
evidence nmay render the penalty proceedings fundanmentally
unfair, thus inplicating the Due Process Clause of the

Fourteenth Amendment. Payne v. Tennessee, supra, 501 U S. at

825; State v. Neshit, 978 S.W2d 872,891 (Tenn. 1998); see

also State v. Mihanmad, 678 A2d 164, 180-181 (N.J. 1996); State

v. Bernard, 608 So. 2d 966,972 (La.1992); State v. Clark, 990

P.2d 793,809 (N.M 1999); State v. Barden, 572 S.E.2d 108, 141

(N.C. 2002). In Payne, all nine Justices recognized that
unduly enotional victim inpact evidence nay destroy the
reliability and fairness of a capital sentencing proceeding,

and that the Fourteenth Amendnent provides a renedy. The
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opi nion of the Court (authored by Justice Rehnquist, joined by
Justices White, O Connor, Scalia, Kennedy, and Souter) states:

In the wevent that [victim inpact] evidence is
introduced that is so unduly prejudicial that it
renders the trial fundanmentally wunfair, the Due
Process Clause of the Fourteenth Amendnent provides
a mechanismfor relief.

Payne v. Tennessee, 501 U S. at 825.

Justice O Connor, j oi ned by Wi te and Kennedy,
concurring, wote:
The possibility that [victim inpact] evidence may

in some cases be wunduly inflammtory does not
justify a prophylactic, constitutionally based rule

that this evidence may never be admtted. Tri al
courts routinely exclude evidence that is wunduly
i nfl ammat ory; wher e i nfl anmat ory evi dence IS
i nproperly admtted, appellate courts carefully

review the record to determ ne whether the error was
prej udicial .

We do not hold today that victiminpact evidence

must be admtted, or even that it should be
admtted. We hold nerely that if a State decides to
permt consideration of this evidence, “the Eighth
amendnent erects no per se bar.” Ante, at 827, 115
L.Ed.2d, at 736. If, in a particular case, a

witness’ testinony or a prosecutor’s remark so
infects the sentencing proceeding as to render it
fundanmental |y unfair, the defendant may seek
appropriate relief under the Due Process Clause of
t he Fourteenth Amendnent.

Payne, 501 U.S. at 831
Justice Souter, joined by Justice Kennedy, in another
concurring opinion observed that while victim inpact evidence
“can of course be so inflammtory as to risk a verdict
i nperm ssibly based on passion, not deliberation”:
.there is a traditional guard against the

infiannatory risk, in the trial judge's authority
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and responsibility to control the proceedings
consistently wth due process, on which ground
def endants may object and, if necessary, appeal.
Payne, 501 U.S. at 836.
[ The three dissenting Justices - - Marshall, Bl ackmun,

and Stevens - - would have adhered to the prior precedent of

Booth v. Maryland, 482 U S. 496 (1987) holding that victim

i npact evidence at a capital sentencing proceeding is
i nadm ssi bl e per se].

Under current Florida law, victim inpact evidence is
adm ssible within the paraneters set in the Payne decision.

W ndom v. State, 656 So.2d 432,438 (Fla. 1995); see Fla. Stat.

§ 921.141(7). Those parameters necessarily include the due
process limtations enphasized in Payne. In addition, as with

any type of evidence, victim inpact evidence should be
excluded if its probative value is outweighed by its

prejudicial inpact. Fla. Stat. § 90.403. See Johnston v.

State, 743 So.2d 22, 23 (Fla. 2d DCA 1999) (hol ding that the
trial judge erred by entering a pre-trial blanket order
excluding all wvictim inpact evidence w thout regard to the
nature of the evidence the state intended to present; and
noting that the state did not contend that a trial judge is
forbidden from applying the § 90.403 balancing test to
specific evidence of victiminpact sought to be introduced at

trial). In Cargle v. State, supra, 909 P2d at 826, the

Okl ahoma Court of Crimnal Appeals stated that victim inpact
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evidence is subject to the balancing provisions of that
state’s prejudice vs. probative value statute (12 O S. 1991, 8§
2403, the first sentence of which is nearly identical to the
first sentence of Florida’s 8§ 90.403), and further noted,

“However, we believe 82403 is not the ending place, but the

starting point. The wunderlying principles in Payne seem to
indicate nore scrutiny is needed.” See also State v. Nesbhit,

supra, 978 S.W2d at 891 (Tennessee’'s Rule 403 prejudice vs.
probative value balancing test applies to victim inpact

evidence); State v. Mhanmmad, supra, 678 A2d at 176 and 180

(New Jersey Rule of Evidence 403 applies to victim inpact
evidence; this is the traditional guard against inflanmuatory
ri sk, discussed by Justice Souter concurring in Payne, which
enabl es the court to control the proceedi ngs consistently with
due process).

A jury’'s penalty verdict should not be based on enoti onal
reaction, but rather upon a reasoned analysis of the evidence

in light of the applicable |aw. See Bertilotti v. State, 476

So.2d 130,134 (Fla. 1985). For this reason, the state’'s
presentation of evi dence concerni ng t he per sonal
characteristics of a murder victim should constitute a “quick
glinpse”, not a eulogy. See Cargle, 909 P.2d at 828; State v.
Clark, 990 P.2d at 809; both quoting Justice O Connor’s
concurring opinion in Payne. As the Louisiana Suprenme Court

pointed out in State v. Irish, 807 So.2d 208,215 (La. 2002)

“introduction of detailed descriptions of the good qualities
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of the victim or particularized narrations of the enotional

psychol ogi cal and economc sufferings of the wvictims
survivors, which go beyond the purpose of showing the victins
i ndividual identity and verifying the existence of survivors
reasonably expected to grieve and suffer because of nurder,
treads dangerously on the possibility of reversal because of
the influence of abitrary factors on the jury’s sentencing

deci sion.” See also State v. Bernard, supra, 608 So. 2d at

971 (the nore detailed the victim inpact evidence, and the
nore marginal its relevance, the greater is the risk that an
arbitrary factor will be injected into the jury' s sentencing
del i berations).

Along simlar lines, the New Jersey Suprene Court has
recogni zed that the greater the nunmber of survivors who are

permtted to present victim inpact evidence before the jury,

the greater the potential for undue prejudice. For this
reason, “absent special circunstances, we expect that the
victim inmpact testinony of one survivor will be adequate to

provide the jury with a glinpse of each victinis uniqueness as
a human being and to help the nmake an informed assessnent of
t he defendant’s noral cul pability and bl anmeworthiness.” State

v. Muhammed, 678 A2d at 180.

B. Defense Objections to the Victiml npact
Evi dence in Appellant’s Penalty Tri al

Prior to trial, appellant noved to exclude victim inpact

evi dence, and to decl are Fl a. St at . 8 921.141(7)
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unconstitutional (12/1975-98). W t hout waiving his broader
obj ection, appellant also noved to |limt any victim inpact

evidence to, inter alia, the testinmony of one adult w tness,

noting the various Justices’ recognition in Payne that victim
i npact evidence can be so extensive and/or inflanmatory as to
violate due process under the Fourteenth Anmendnment (12/2004-
09). In the alternative, and again w thout waiving either of
his broader objections, appellant noved to redact certain
specified portions of the victim inpact statenments (13/2329-
41); nmoved to |limt presentation of victiminpact evidence to
the trial judge alone, during the Spencer hearing, so that the
jury’s recommendati on would not be influenced by the enotional
i npact of such testinmony (12/2010-13); and noved to videotape
any victim inpact testinmony, in order to facilitate appellate
review of its enotional delivery; “[t]he manner and style of
presentation of victiminmpact evidence is highly enotional and
inflammatory and...can subvert a reasoned and objective
eval uation by a jury” (12/2014-15).

At a pretrial hearing on June 30, 2005, Judge Ficarrotta
denied the notions to declare the statute unconstitutional, to
exclude all victim inpact evidence, to limt its presentation
to one adult witness, and to limt its presentation to the
trial judge alone (19/710-20; 12/2106-07,2112,2133). On the
notion to videotape, when defense counsel inquired whether the
state would agree to it, the prosecutor replied no; “It’s
always a matter of the Court’s authority to conduct the tria
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in any manner that the Court so desires. Al t hough | don’t
understand why this testinony should be treated any
differently than any other testinmny” (19/720). The judge
deni ed the nmotion to videotape (19/720;12/2107,2133).

The trial and penalty phase were held before Judge
Padget t. On August 4, 2005, on the norning of the penalty
phase, the defense notion to redact portions of the victim
i npact statenments was heard (41/3748-60). Def ense counsel
again nade it clear that she was not waiving any of her prior
obj ections regarding victiminpact (41/3748). On the requests
for redaction, Judge Padgett overruled nost of the objections
but granted several (41/3749-60). Anmong the aspects of the
testimony which the judge allowed were references by Rick Van
Dusen’s daughters to the fact that in 1998 they had | ost their
nmot her (Rick’s ex-wife; they had been separated and divorced
for many years prior to her illness) to cancer, and that the
famly had had to watch her suffer for 15 nonths (13/2331-
32;41/3749-50, 3817-18, 3826, 3828).

As the redaction hearing progressed, defense counsel

poi nted out that victiminpact evidence is “clearly subject to

90.403 and | think the nore repetitiveness, the nore things
that are said, the nore inpact it wll have, even though it
shoul d have no inpact on the jury's decision” (41/3753). It

was initially indicated that the state was going to present
four victim inpact w tnesses (41/3757). Neither the
prosecut or nor the judge had ever done a case before with four
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victim inmpact wtnesses, although the prosecutor had seen
caselaw where seven or eight had been permtted, and he
poi nted out that this case involved two victins and therefore
two bereaved famlies (41/3757-58). [ Soon after this
di scussion, it was realized that there was a fifth victim
i npact witness scheduled to testify, whose statenent had been
di sclosed that nmorning (41/3759)]. Def ense counsel asserted

the objection that victiminpact is “not supposed to becone a
feature of the penalty phase”; the statements were redundant
and would prejudicially inpact appellant’s right to a fair
penalty trial before the jury (41/3760). Judge Padgett
overrul ed the objection (41/3760).

The penalty phase which imediately followed was a one-
day proceeding, wth the jury's deliberations and verdict
taking place imediately following the presentation of
evi dence and argunent. The state called seven w tnesses (five
of them for victim inpact purposes) and the defense three.
The victim inpact w tnesses were Mchelle Kroger (Rick Van
Dusen’ s youngest daughter); Jay Myers (Karla Van Dusen’s son);
Rene Koppeny (Rick’s daughter, whose statenent was read by an
unrel ated person); Jacqueline Bonn (Rick’'s sister, whose
testimony was read by another sister of Rick’'s, Morene
Cancel i no); and Billie Ferris (Karla's
not her) (41/ 3816, 3822, 3826, 3829, 3832). Def ense counsel asked
for and received a standing objection to each wtness’
testimony (41/3814, 3822, 3825, 3829, 3832-33). At the outset of
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M chell e Kroger’'s testinmony, the prosecutor placed a poster
board, containing five col or photographs (one 8”"x10” and four
5"x7”) of her father Rick and various nenmbers of his famly,
on an easel directly in front of the jury box (41/3816; see
14/ 2446) . This conposite had not been narked as an exhibit,
and had not been addressed at the redaction hearing (41/3816).
Defense counsel’s objection to these photographs was
overruled (41/3816), and they remained displayed to the jury
during the entirety of Ms. Kroger’'s testinony (see 14/2446).

Jay Mers, Karla's son, placed an 8"x10” framed
phot ograph of his nother on the wtness stand facing the
jurors; it remained there throughout his testinony (see
14/ 2446) .

The fifth and final victiminpact w tness, Karla' s nother
Billie Ferris, at the end of reading her witten statenent
said she could not wite any nore, it was too painful, but “I
do have pictures of their very last birthday party” (41/3836).

Def ense counsel objected and asked to approach the bench; the
judge said “No. Overruled” (41/3837)' The prosecutor then had
Ms. Ferris show the jury the recent birthday party photos, and
al so a photograph of Karla as a small child around age five;
“This is my little girl and this is what she grew up to be”
(41/ 3837; see 14/ 2246-47; Exhibits Vol. 10, p.1529, 1526-30).

' See Terrazas v. State, 696 So.2d 1309,1310 n.1 (Fla. 2d DCA
1997); Kelvin v. State, 610 So.2d 1359,1366 (Fla. 1% DCA
1992) (criticizing trial judges for refusing to allow counsel

to approach the bench in order to make objections outside the
hearing of the jury).
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At the beginning and end of the wvictim inpact
presentation, and in his charge to the jury, the trial judge
instructed the jurors that the victim inpact evidence is not
part of any aggravating circunstance nor is it part of any
factor they could consider in rendering their penalty verdict;
yet they may still consider it as “evidence in the case”
(41/ 3185, 3837-38,3924-25). After deliberations the jury
recommended the death penalty by a vote of 8-4 on each count
(14/2412-13; 41/ 3930-31).

In its nmotion for new trial (and the hearing thereon) and
in the Spencer hearing, the defense reasserted its objections
that the wvictim inpact testimony (with the acconpanying
photos) was unduly enmotional and repetitive, that it becane
the feature of the penalty phase, and that it rendered the
proceedi ngs fundamentally unfair under the Due Process Clause
of the Fourteenth Anmendnent (14/ 2445-48; 42/ 3957- 60, 4031-
32,4034). Def ense counsel represented in the notion for new
trial:

It is clear that the presentation of this “victim
i npact” evidence had an imediate and highly
enotional [e]ffect on the jurors. The undersi gned

attorneys aver, that six of the juror nenbers were
openly crying from the time the first wtness, M.

Kroger testified, until the last witness, Ms. Ferris
closed her statenments by showing the childhood
phot ograph  of her  daughter, Karla Van Dusen.

(14/2447; see 42/ 4032).

Def ense counsel attached to the notion articles from the

next day’'s St. Petersburg Tinmes and Tanpa Tribune stating that
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“The jury spent nmuch of Thursday listening to the Van Dusens’
fam ly tal k about their loss. Several jurors cried” (14/2455-
56); “When [Jay] Mers read his statement, he choked back
tears” (14/2456); “But it was the testinony of the Van Dusens
- - the people who have watched every mnute of the nine-day
trial - - that caused five jurors to cry” (14/2459)(see
14/ 2457, 42/ 3958, 4032). The prosecutor did not dispute defense
counsel’s contention that jurors were crying and sobbing
during the victim inpact presentation; he said “lIt’s no
surprise that the defense doesn’'t like wvictim inpact
statenents or the present sentencing schenme” (42/4034) and “It
is enotional testinony, just as it was enotional testinony of
M. Deparvine's daughters to the jury” (42/4036). [ The
testimony of appellant’s daughters, Kelly Cousineau (41/3884-
87) and Katina Holthus (41/3888-91), which was relevant to
mtigating circunstances, can be conpared with the victim
i npact testinony of the five Van Dusen famly nenbers set
forth in part C].

C. The Victimlnpact Testinony

Under si gned counsel cannot condense or paraphrase the
victim inpact testinony wthout conprom sing his contention
that it was excessive, repetitive, and enmotionally charged to
the point where it could easily have overpowered jurors’
ability to exclude it from their weighing of aggravating and
mtigating circunmstances in accordance wth the judge’'s
instructions. The testinony is as foll ows:
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M chel |l e Kroger (41/3816-20)

MR. PRUNER [ Prosecutor]: How are you related to
Ri chard Van Dusen?

A 1’mhis youngest daughter.

[At this point, M. Kroger identifies, over defense
obj ection, the photographs on the poster board of
her father and various famly nenbers].

BY MR. PRUNER

Q Have you prepared at ny request a statenent
describing the uniqueness of your father, Richard
Van Dusen, as an individual and the loss to the
community including the famly as a result of his
deat h?

A:  Yes, | have.

Q And is that what you have witten in front of
you?

A Yes, it is.
Q Please read it at this tine.

A: Okay. On Novenber 26'", 2003 | l|ost ny father.

He was the only parent | had left as | had lost ny
not her seven years ago to a battle of cancer. \%%
father was a special man who touched the |ives of

many people. He was a son, a father, a grandfather,
a husband and a best friend to many peopl e.

I wish I had the tine to tell all of you about
the 31 years of nenories | had with my father. But
since | don’t, | would like to share with you sone
of the special nmenories | now hold so dearly. We
nmoved to Florida from up state New York when | was
five years old. My father was transferred with his
j ob.

My father took ny sister and | to our pool to
teach us how to swm We both wore a swi mm ng fl oat
nost of the afternoon. My father told us to try
goi ng down the slide without the float and he would
catch wus. VWhen we canme down the slide, he didn't
catch us, but he let us swim on our own. Needl| ess
to say, we swam like fish without our floats after
t hat .
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I could remenber when | was about eight years
old, ny dad and | would get up early on a cool
Sunday norning, just the two of us, as my nother and
sister liked to sleep in. W would go down to
Cl earwater Beach in his old corvette and eat donuts
and drink hot chocol ate. We would then wal k al ong
t he beach and tal k about the future and grow ng up.

| always |ooked forward to our Sunday nornings

t oget her. My father always attended out school

functions, dance recitals and Grl Scout functions.

He chaperoned on many class field trips. Even

after nmy parents divorced, he played an active role

in our lives. We went on several famly vacations
and had many famly parties.

My father |oved the out doors and often took us
to the beach and had Sunday famly picnics. Hi s
favorite place for a picnic was Fred Howard Park in
Tarpon Springs. Even as teenagers we remmi ned close
to ny father. My friends and | would often stop by
hi s house just to say hi.

My friends always |loved going to nmy dad’ s house

because they thought he was cool. He definitely was
a people person and could talk to anyone about
anyt hi ng. | know if he were to walk in here right

now, he would | eave knowi ng each one of your nanes
and sonet hing about each one of you. That was him
He genui nely cared about people.

My nother passed away just after | was engaged.
| told nmy father | did not want a wedding if ny
not her could not be there. He told ne ny nother

would want me to have a beautiful wedding and he
would see to it that | did. Well, he did just that.

He gave ny husband and nme a beautiful wedding with
wonder f ul menori es.

We were both smling ear to ear as he wal ked ne
down the aisle. He even snuck in a nessage to ny
husband and ne in our wedding video to say how proud
he was of me and how happy he was for us. Now there
are so many famly celebrations, joys and nenories
that nmy father is no |longer a part of.

| graduated from nursing school |last year and
wish my father could have been there to see ne
receive ny diplom. He was so proud that | went
back to <college and we often talked about ny
schooling and the duties | had as a student nurse
He taught us we can do anything we want. Now |’ m
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six nonths pregnant with our first child and ny
father is not here to share this blessing with us.

He wanted us to have a baby so he would have a
grandchild living close to him He would tell ne
that when | had a baby, he would baby sit any tine
we wanted. M dad was a good person. He always saw
the good in people and never had a bad thing to say

about anybody. He was a trusting person, | guess
too trusting. He always had time to lend a hel ping
hand.

He shared his conpassion for life by giving of

himself to his famly and also through charities
such as the Big Brother, Big Sister program Adopt A
Grandparent program and Toys For Tots at Christmas

time. A gift of life has not just been taken from ny
father, but all who knew him There are no nore
menories to be made with ny father who still had so
much life yet to give the world.

They say tinme heals all wounds, but | can
honestly say this is one that will never heal. My
child wll never know his or her grandfather
Al t hough | can share his love of life in giving with
himor her, | do not know if there are any words to

ever explain to him or her what really happened to
t heir grandpa.

Every day is a day of pain and suffering. | want
so much to call ny dad and tell him what ny doctor
sai d. | want to call himand ask himto neet us for
di nner as we often did. | have to stop in ny tracks
as | realize my dad is no longer here for ne to call
him to do any of these things. The pain is still
very nmuch present in nmy life on a daily basis and |
yearn for his return, although | know that is
I npossi bl e. I don’t think there are any words to
fully describe the inmpact this crime has had in our
lives.

Jay Myers (41/3822-25)

Q And how are you related to Karla Van Dusen?
A:  She’s ny not her.

Q Have you prepared at my request a statenent
concerning the wuniqueness of your not her as an
i ndi vidual and the loss to the community as a result
of her death?
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A: (Indicating affirmatively.)

Q Please read it for us.

THE W TNESS: Not hing can put into words the inpact
of nmy nmother’s death has had on ny own life or on

the lives of everyone that knew her. She was a
wonderful woman full of cheer, goodwill and | ove for
every living thing. The proudest thing that she

ever clained to be, however, was a nother.

She raised nme practically alone to be first and
forenost a kind person even to those who honed ne.
She always made sure that | was the type of person
who would be friendly to outcasts in my classes in
school, to give the honeless man on the street the
quarter that I was going to buy a candy bar with, to
al ways be a gentlenen even when those around ne
seened to disregard traditional manners.

Later in life, she eventually becane ny best
friend. Even going off to college, | spent with her
every day and never nmissed a chance to tell her |
| ove you. There is nothing in this world | couldn’t
talk with her about. She helped ne through the
tough times in life wth her | oving advice
concerning everything from ny love life to how I

shouldn’t party too nuch and try to better ny
future.

Basically | was robbed of nore than a |oving
not her when she was taken from ne. | was robbed of
my best friend, ny confidante and the one person who
had al ways sacrificed herself and her wants to make
sure that | had the best |ife that she could provide
for me.

She was noving up to the Carolinas to be closer
to her famly, nanely me and her nother. She and |
had planned for her to become the office manager of
my dental practice and she could not wait to start
taking office managenent classes and continuing her
court reporting career.

Well, now ny office is close to being finished
and ny ideal office manager cannot be with ne. And
now |I’m engaged to a wonderful woman who ny nother
will not be around any to see the happiness that |’ m
experiencing as | begin a new chapter of ny life.



Rene

She will never know her grandchildren, never,

sonething she talked about before | even had
t houghts of marri age. She will never touch another
childs |life as Ducy the clown in her children’s
hospital mnistry. She wll never bring another
smle to a stranger that she passes on the street.
She lives only in ny nmenory and that’s how she
will continue to affect people’s lives in mny
generations from now. My nother, Karla, was a
wonder ful woman taken from this world far too soon.
MIllions of ||ives that she both directly and
indirectly made better continue to weep long in the
future in her absence. Wher ever you are, nmom |
| ove you. | m ss you.

Koppeny (read by Christine Crawford) (41/ 3826-28)

In 1998 ny sister and | |ost our nother to cancer
We wat ched her suffer for 15 nonths. Even though ny
parents had been separated for 16 years, nmy father
Rick Van Dusen, was right by our side helping us
t hrough everything fromny noms illness, making the
funeral arrangenments and helping us deal wth our
| oss.

My father was even there for support of ny nother
taking her to treatnent. That was the kind of man
he was. Qur lives changed forever on November 26'"
2003. That was the night I was called and told that
my father and stepnother had been kill ed. After ny
mom died, | felt that | had still |ove and support
of my other parent, ny father, and now he is gone,
t 0o.

I was 33 years old at ny father’s death and now I
have lost both of ny parents. His absence in ny
life is now an enpty place in ny heart that only he
could fill. I mss the sound of his voice, his
| aughter, his smle and his zest for life. To try
to sum up what an enornous part he played in ny life
woul d be a futile task.

My father was ny advisor, ny confidante and ny
friend. He was a grandfather to ny four children
the man who would take them fishing, teach them to
swim play ball and sit and read stories to them
Now he won’t be there for his grandchildren to watch
them grow and my four children will mss out on
having a grandfather — grandfather in their |ives.
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My dad’s birthday was Septenber 21°, so was m ne.
How many children can say that their birthday was
their parent’s. | can. My dad always told nme we
shared a special bond because | was born on his
bi rt hday. When | was growing up, my father and I
woul d always do sonething special together on our

bi rt hday.

Then after | was older and on ny own, it was
always a race to the phone to see who would get the
first happy birthday call. Now al nost two years

after ny father’s death, | dread ny birthday and try
to remenber the very last birthday that we shared.
My father and | had a very special relationship. He
was an awesome nman who touched the lives of so nany.

Though he had a rich full |ife with famly and
friends, he still had a | arge enough heart to becone
part of the Big Brothers program Also at every
Christmas year, Christmas time he would go shopping
for Toys for Tots. He was a positive influence in
all who he canme in contact with and had so nuch to
offer. W have all suffered a trenendous | oss.

Not a day goes by that | don’t think about what
happened to nmy dad and wonder why. Peopl e say that
time heals all wounds, but | find that every day
that passes by, | mss ny father nore and nore.
Losing nmy nother to cancer, we had a chance to say
good- bye. We never got the chance to say good-bye
to our dad.

Jacqueline Bonn (read by Morene Cancelino; both M. Bonn and
Ms. Cancelino are sisters of Rick Van Dusen)(41/3829-31)

I am Jacqueline Marie Bonn, the sister of Rick
Van Dusen and sister-in-law of Karla Van Dusen. The
renorse of their loss is as fresh today as it was in
Novenmber of 2003. | cannot separate the two of them
because they shared a special |ove, not only for
each other, but for each nenber of our famly and
for anyone who knew t hem

They were so positive of life and made each day
become a vibrant nenory of the beauty and sacredness
of being alive. Rick’s inpact at work inspired his

co-workers and clients to enjoy their activities and
deliver expertise and commtnment to whatever task
was entrusted to them
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| talked personally to many of his co-workers and
they related so many lasting experiences they wll

enbrace because of my brother. They have left his
office intact and do not plan to renove his personal
bel ongings in the near future. Rick was a big

brother to the handicapped in the Tanpa area and
spent many of his evenings and weekends making
unfortunate children feel very loved and proud to
share time with him

Ri ck al ways made nme happy because he loved life
so nuch and he nmde each nmonent count by | oving and
giving of hinself. Karla and | often commnicated
by letter witing since I do not live in Florida.
Her letters always told of her love for Rick and our
famly and of their nmany activities together as a
married coupl e.

Karla always related how proud she was to have
married Rick and to be a nenmber of our famly. She
never took a nmonment for granted. She graduated from
clown school and spent nmany of her evenings and
weekends entertaining invalids and hospital patients
with her talent and her |oving heart.

My parents always |ooked forward to spending
weekends with her and Rick. They would prepare
special neals and activities that would delight our
nmom and dad. They always related their special
times with Rick and Karla on the phone as soon as
they returned hone. Karla always wote that she
| oved me and ny husband, children and grandchildren
and that if there was anything that we needed if
only to talk, she was there for us.

I considered Karla as ny sister. Rick and Karl a
will always be alive in our nenories and in our
hearts because they gave their |ife of love to us
through their deeds and their vibrant outlook in
being alive. Qur famly gatherings will never be
the sane. Their grandchildren wll mss their
loving ways and we wll always |leave to go hone

wondering how nore blessed we would have been if
Ri ck and Karla had been present.

We al |l thank God they have been with us if only

for a short tinme as husband and wife. Those
bl essings will have to sustain us for the rest of
[our] lives.
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Billie Ferris (41/3832-37)

I was asked to prepare a statenent in early 2004.

| wote ny statement on — from the 1% of April

t hrough the 18'" of May and finally got it mailed in.

| have been asked to wite a statenent describing

the inpact ny daughter’s nurder has had on ny life.

| don’t know if | can adequately do that. Every
day | feel a different way.

VWen | found the letter she has witten in the
past, when | think of a plan that we made together
when | | ook at her picture, when soneone shares a
menory, all these things and many nore bring
different feelings. Christmas gifts that she had
bought earlier are still under my bed. Her | acket

i's hangi ng on the back of my guest room door.

Her pajamas are still in the drawer. A | ot of
her personal possessions are stored in nmy basenent.
My young grandchildren who Karla |oved dearly and
often mailed small and all occasion gifts and cards
to are hurt beyond words. Their ages are six and
ten. They ask ny why and | can’t tell them They
m ssed school during their early grieving process.

My 27 year old grandson, Karla s only child,
still cries uncontrollably on occasion and it tears
me apart. | don’t know how to help him except to cry
with him Karla raised himpractically alone. They
were extrenely close. Theirs was the honme his
friends always felt confortable to visit. She was a
perfect nother and very caring and conpassionate
daught er.

She was ny best friend and confidante. | shared
my entire life with her. She accepted ny faults and
never judged. She <constantly told me of her
adm ration and respect for nme. She shared her
i nnernost thoughts with ne. I’"’m 71 years old and |
find that | fear the future because she is not here.

She had promsed to be with ne through the

difficulties of growing old. She was extrenely
protective of ne. I have an —enmail on ny conputer
that’s still there which she wote not |ong before

her death expressing her worry over my health
because she said | want you with me for a very |ong
tinme.

Al t hough | have three sons, Karla was the one of
my children who planned the famly affairs and
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arranged to have us all together for birthdays and

Christmas and so forth. She was very nuch famly
oriented and | thank God every day that she
instilled those values in her son, ny grandson Jay.

Even in his grief and sorrow, he has taken her
pl ace in carrying on famly traditions.

She was | ooking forward to noving back hone. And

al though I could not let her know how I had m ssed
her since she moved to Florida three years ago, |
al ways supported her choices in |Ilife as she
supported m ne. We allowed each other to make our

deci si ons wi t hout judging.

| was really pleased with her and Rick’s plan to

move closer to ne. Until she married and nmoved to
Florida, we had never lived mre than 40 mles
apart. Wen Karla called ne the night of her death,

she was very excited about selling the truck and
possi bly having found a buyer for the house since it
meant they would be noving sooner than they had
expect ed.

Karla s church life meant a lot to her. She was
a Christian in every sense of the word. She spent a
great amount of time while in Florida searching for
a church where she could participate in the
activities that she had enjoyed in her Spartanburg
church and was |ooking forward to continuing those
activities when she returned.

She sang with her choir, sonetines solo. She
pl ayed hand bells. She filled in on the piano. She
participated in church plays and pageants, fund

raisers and so forth. She was a nmenber of a
Christian cl own group visiting hospital s and
children’s hones. She also went to a Christian

cl own school in Florida.

She would dress as a clown and did face painting
at different church activities. Karla al ways
participated in angel tree projects visiting and
buying gifts for underprivileged children, including
those who parents were in prison. | feel totally
| ost without ny daughter.

We depended on each other for the closest kind of
friendship. We had planned trips to visit out of
state famly and friends that we hadn’'t seen in
years. We al so shopped together. Karla was not
perfect. She was nore than that to me. Please know
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that nmy daughter’s entire famly will grieve unti
we join her in heaven.

She made a favorable inpression on everyone who
ever net her and is m ssed by nunerous people in the
business world as well as both famly and friends.
She had nmuch to offer and always gave her all in
bot h busi ness and social situations. Not only has
our famly suffered loss, | think our country has
| ost two good productive citizens who were always
giving of thenmselves for the benefit of others. I
cannot wite nore. It’s too painful. I do have
pi ctures of their very |ast birthday party.

Q Wt hout describing it, do you have pictures
you' d like to show?

A: Al right.

Q A picture of your daughter?

A: This is nmy little girl and this is what she grew
up to be.

D. The Enotionally Charged Victimlnpact Testinony
Dom nated the Penalty Phase and Conprom sed its
Fundanent al Fairness

It should come as no surprise that half the jury was in
t ears. This was not a “quick glinpse” of Rick and Karla's
personal characteristics; it could have been their nmenori al
service. The enotionally charged testinony and photographs -
- including the one of Karla as a small child shown to the
jurors by her nmther at the climx of the state’'s victim
i npact presentation - - could only have swayed the jurors
toward a visceral, as opposed to a reasoned, recommendation of
deat h. The natural human reaction after seeing and hearing

the famly nmenbers’ anguish at such length and in such detail,
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would be to want to give them sonme small neasure of
retribution or closure. Conversely, jurors could easily have
felt that their return of a life recommendation after such a
presentation would be perceived by the famly nenbers as a
heartl ess slap in the face.

The victim inpact evidence in the instant case thoroughly
dom nated the penalty proceedi ngs before the jury, in quantity
but even nore inportantly in intensity. In addition, the jury
heard the victim inpact presentation on the same day as its
deli berations and life-or-death verdict. Contrast G bbs v.
State, 904 So.2d 432,436 (Fla. 4" DCA 2002)(tape containing
enotional outbursts “was admtted on the second day of trial,
and the trial continued for several nore days, t hus
di ssipating its enotional inpact by the time the jury
del i berated”).

Hei ghtening the enotional inpact of the testinony were
t he acconpanyi ng phot ographs of the victins in life. Fi ve of
these were displayed to the jury on an easel throughout the
testimony of Rick Van Dusen’s daughter; another franed
phot ograph was placed on the witness stand facing the jurors
by Karla Van Dusen’s son, and remained in view throughout his
testinmony; and several nmore photos of the victins’® |ast
bi rthday party, along with the one of Karla as a little girl,
were shown to the jury by her grief stricken nother. [ See

Cargle v. State, supra, 909 P.2d at 825 and 829 (adult

victims sister’s verbal portrayal of victim“as a cute child
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at age four” was irrelevant to proper purposes of victim

i npact evi dence)]. As in Ruiz v. State, 743 So.2d 1,8 (Fla.

1999), it can only be concluded that these photographs were
offered - - and presented in the manner they were - - in order
to inflame the jury. And even if that were not the

nmotivation, it was certainly the effect, especially in |ight
of the fact that many jurors were crying. Contrast Branch v.
State, 685 So.2d 1250,1253 (Fla. 1996), in which this Court,
after noting that a photograph of a nmurder victim can
denonstrate his or her uniqueness as an individual, recognized
that such evidence can also have an enotional inpact on
jurors. However, “the [enptional] effect is mnimzed where
the photo is a basic portrayal of the victim presented to the
jury in a routine manner.” In Branch, a single photo of the
victim was introduced; it was taken several weeks before her
deat h. The photo was introduced, in the absence of the
jurors, at the conclusion of the state’'s case; and it was not
shown to the jury until the prosecutor displayed it briefly
during cl osing argunent.

In Cargle v. State, supra, the Cklahonma Court of Crim nal

Appeals held that in a capital sentencing proceeding the
probative value of photographs of the victim in life is
substantially outweighed by its prejudicial inpact. Thi s
hol ding was | ater superseded by a statutory anendnment all ow ng
the introduction of one photograph “to show the general
appearance and condition of the victimwhile alive.” Title 12
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O. S. Supp. 2003, 82403; see Coddington v. State, 142 P.3d

437,452-53 (Ok. Cr. 2006). The judge retains the discretion to
excl ude the photograph if he determ nes that its prejudicial
ef fect outweighs its probative value. 142 P.2d at 453.

In the instant case, on the sanme day as its deliberations
and verdict, the jury heard the detailed and enotional
testimony of five wtnesses, while [|ooking at nunerous
phot ogr aphs whi ch coul d only have i ntensified their
identification with the victinms and their synmpathy for the
fam|y. Then cane the enotional climax when Karla's elderly
not her showed the photo, taken some forty years earlier, of
her daughter as a small child; “This is ny little girl and
this what she grew up to be”. The state’s presentation of
excessive and wunduly enmptional victim inmpact evidence can

render a capital sentencing proceeding fundanmentally unfair

and violative of the Fourteenth Anmendnent. Payne v.
Tennessee, supra (opinion of the Court and concurring

opinions); Cargle; Nesbit; Mhanmd; Bernard; Clark; Barden.

This happened here, and it conpronised the integrity of the
jury’s penalty recomendati on. Appel l ant’s death sentence is
constitutionally infirm and nust be reversed for a new
penalty trial before a newly inpaneled jury.

E. The Enmpotionally Inflammtory Victimlnpact Evidence

Shoul d Al so have Been Excluded or Curtail ed Under
§90. 403 of Florida s Evi dence Code

Even apart from the Fourteenth Amendnent’s limtations on
victim inpact evidence, the trial court should have excl uded,
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or at least curtailed, the state’'s presentation of the famly
wi t nesses and phot ographs under 890.403 [see defense counsel’s
obj ection on this ground, 41/3753], because its overwhel m ng
enotional inmpact greatly exceeded its marginal probative

val ue. [Johnston v. State, 743 So.2d 22,23 (Fla. 2d DCA 1999)

strongly suggests that the 890.403 balancing test i's
applicable to victim inpact evidence; and the suprene courts
of ot her st ates whi ch have virtually i denti cal
prejudi ce/ probative value evidentiary statutes have expressly

so hel d. Cargle v. State (Oklahomn), 909 P.2d at 826; State

V. Neshit (Tennessee), 978 S.W2d at 891; State v. Mihanmad

(New Jersey), 678 A.2d at 176 and 180].

Under Florida Ilaw, relevant evidence is defined as
evi dence “tending to prove or disprove a material fact” [Fla.
St at . 8§90.401]; a material fact is one “which is of

consequence to the outcone of the action.” Anoros v. State,

531 So.2d 1256,1260 (Fla. 1988); Stephens v. State 787 So.2d

747,759 (Fla. 2001); Shaw v. Jain, 914 So.2d 458,460 (Fla. 1

DCA 2005). Under Florida’s capital sentencing system the
jury’s penalty verdict is based on its weighing of the
aggravating factors (strictly limted to those enunerated in
the statute) which are proven by the evidence beyond a
reasonabl e doubt, against the mtigating factors (which nmay
arise from any circunstances related to the crime or the
def endant) which the jury is reasonably convinced exists. See

Coday V. St at e, ___So.2d (FI a. 2006) [ 2006 WL
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3028248],p.10; quoting Fla.Std.Jurylnstr.(Crim|[7.11 Penalty
Proceedings - Capital Cases]. Unlike the mtigators, the
statutory list of aggravating factors is exclusive and no
others may be used for that purpose; “We nust guard against
any unaut horized aggravating factor going into the equation
which mght tip the scales of the weighing process in favor of

deat h”. Mller v. State, 373 So.2d 882,885 (Fla. 1979); see

Steele v. State, 921 So.2d 538,544 (Fla. 2005).

VWhen, in response to Payne, the Florida |egislature
anmended the death penalty statute to permt the introduction
of victim inpact evidence [8921.141(7)], it ~created an

anomal y, because the designated purpose of the evidence is “to
denonstrate the victins uniqueness as an individual human
being and the resultant loss to the community nmenbers by the
victims death”; vyet this was not added to the |ist of
aggravating factors or nmade a conmponent of any aggravating

factor. See Wndom v. State, 656 So.2d at 438. As stated in

State v. Maxwell, 647 So.2d 871,872 (Fla. 4'" DCA 1995),

approved in Maxwell v. State, 657 So.2d 1157 (Fla. 1995),

“Victim inpact evidence is not an aggravating factor. It is
nei ther aggravating nor mtigating evidence. Rather, it is
ot her evidence, which is not required to be weighed against,
or offset by, statutory factors” (enphasis in opinion).
Therefore, victim inmpact evidence is relevant, because
the legislature said so, to show the victinms’ unigueness as
human beings and the resultant loss to the community, but it
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is not relevant to anything the jury can weigh in determ ning
whet her to recommend death or I|ife inprisonnent. This, in
turn, gives rise to jury instructions which tell the jurors
that, while they may not consider the victim inpact evidence
as part of any aggravating factor nor as part of any factor
they may consider in rendering their penalty verdict, they may
nevert hel ess consi der it as “evi dence in the case”
(41/ 3815, 3837- 38, 3924- 25).

Accordi ngly, the probative wvalue of wvictim inpact
evidence is mnimal, which is all the nore reason - - in
addition to the Fourteenth Anendnment concerns recognized in
Payne - - why it should be restricted to a “quick glinpse” of
the victims personal characteristics, and not allowed to
become a eul ogy or an outpouring of anguish. Conversely, when
victim inpact evidence is presented as it was in the instant
case, the risk of prejudice frominflamed enotions is extrene.

This Court has enphasized that a jury s penalty verdict
shoul d not be based on enotional reaction, but rather upon a
reasoned analysis of the evidence in light of the applicable

law. Bertilotti v. State, 476 So.2d at 134.

One of the main purposes of 890.403 is to ensure that
jury deliberations will be based only upon a reasoned anal ysis
of the law and the pertinent facts, uninfluenced by inflanmed

enot i ons. See e.g. State v. McClain, 525 So.2d 420,422 (Fla.

1988); Brown v. State, 719 So.2d 882,885 (Fla. 1998); Mihanmad

v. State, 782 So.2d 343, 359 (Fla. 2001); Taylor v. State, 640
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So.2d 1127,1134 (Fla. 1° DCA 1994); State v. Tagner, 673 So.2d

57,60 (Fla. 4'" DCA 1996); State v. Gerry, 855 So.2d 157, 159-60

(Fla. 5" DCA 2003). Where the probative value of challenged
evidence is “mnimal” [McClain]; “very little” [Muhanmad]; or
“tenuous” [Taylor], the tendency of the evidence to elicit a
strong enotional reaction is subject to even greater scrutiny.
Since victim inpact testinony is not relevant to prove any
aggravating factor, and thus is not a proper conponent of the
jury’s wei ghing process of aggravators against mtigators, but
instead is “other” evidence in the case, essentially for the
pur pose of providing sone background information about the
victins, its prejudicial inmpact and its potential to inflane,
confuse, or distract the jurors fromtheir proper task must be
careful |y exam ned.
In the instant case, the victim inmpact testinony was so
i npassioned that it would inevitably have a powerful enotional
i npact on the jurors. That it did have such an inpact is
denonstrated by the fact (as asserted by defense counsel and
two newspapers, and not disputed by the prosecutor, see
42/ 4036, or the trial judge) that many jurors were crying
during the famly nmenbers’ testinony. The effect of this
intense victim inpact presentation, which dom nated the one-
day penalty phase, could not be dissipated by an instruction
to consider it only as “evidence in the case” and not as part
of any aggravating factor. Two or nore jurors (the penalty
vote was 8-4) could easily have been convinced that only a
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death sentence would bring the famlies retribution or

closure, or that a life reconmendation would add to their
pai n. Section 90.403, as well as the Fourteenth Amendnent,
required the trial judge - - if he were not going to exclude

it altogether or restrict its presentation to the Spencer
hearing - - to sharply curtail the victiminpact presentation
to guard against the jury's penalty recomendation being
i nfluenced by inflamed enotions. His failure to do so, over
repeated defense objections on these and related grounds,

requires reversal for a new penalty trial.
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| SSUE VI THE TRI AL COURT ERRED, AND VI OLATED THE
APPLI CABLE CONSTI TUTI ONAL STANDARD, BY
EXCLUDI NG FOR CAUSE JUROR DARYL RUCKER,
VWHOSE VI EWs ON THE DEATH PENALTY WOULD NOT
HAVE PREVENTED OR | MPAI RED THE PERFORMANCE
OF H'S DUTI ES AS A JUROR | N ACCORDANCE W TH
H'S OATH AND THE COURT’ S | NSTRUCTI ONS.

In Gay v. M ssissippi, 481 U S. 648, 658 (1987), the

United States Suprenme Court enphasi zed:

The State’s power to exclude for cause jurors
from capital juries does not extend beyond its

i nt er est in removing those jurors who would
“frustrate the State’'s legitinmate interest in
adm ni stering constitutional capi t al sent enci ng
schemes by not following their oaths.” Wai nwr i ght

v. Wtt, 469 U.S. at 423, 105 S.C. at 851. To
permt the exclusion for cause of other prospective
jurors based on their views of the death penalty
unnecessarily narrows the cross section of venire
menbers. It “stacks[s] the deck against the
[ def endant] . To execute [such a] death sentence
woul d deprive himof his |life w thout due process of
law.” Wtherspoon v. Illinois, 391 U S. at 523, 88
S.Ct. at 1778.

Accordingly, the law is clear that a juror may not be
excluded for cause nerely because he or she has personal
reservations about (or even opposition to) the death penalty,
whet her for religious, philosophical, political, or other
reasons. In Gay, the U S. Suprene Court reaffirmed that “the
relevant inquiry is whether the juror’s views would ‘prevent
or substantially inmpair the performance of his duties as a
juror in accordance with his instructions and his oath.’”

This strict standard has been established in such decisions as

Adans v. Texas, 448 U.S. 38,45 (1980); Wainwright v. Wtt, 469

U S. 412,424 (1985); O Connell v. State, 480 So. 2d 1284, 1286
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(Fla. 1986); Farina v. State, 680 So. 2d 392,396-98 (Fla.

1996); and Ault v. State, 866 So. 2d 674,683-86 (Fla. 2003).

The Sixth and Fourteenth Anmendnent basis of that standard was
enphasi zed in Gay, 481 U S. at 658-59. Simlarly this Court

recognized in Farina v. State, supra, 680 So. 2d at 398, that

the Wtherspoon-Wtt standard “is rooted in the constitutional

right to an inpartial jury, which goes to the integrity of the
| egal systeni, and is “so basic to a fair trial that its
infraction cannot be considered harml ess”.

If a juror with reservations about capital punishment is
barred from jury service on any broader basis than inability
to follow the law or abide by his oath, a death sentence
resulting from that trial cannot be carried out. Adans V.
Texas, 448 U.S. at 48. The burden of denonstrating that a
chal l enged juror will not follow the law in accordance wth
his oath and the instructions of the court is on the party
seeking his exclusion; i.e., the state. Wtt, 469 U S. at
423. The erroneous exclusion of a qualified juror under the
Wtt standard is not subject to “harmess error” analysis
(regardless of whether or not the prosecution has any

remai ni ng perenptory challenges). Gray v. M ssissippi, 481

US at 668, see 659-668; Davis v. Georgia, 429 U S. 122

(1976); Chandler v. State, 442 So. 2d 171,174-75 (Fla. 1983);

Farina v. State, supra, 680 So. 2d at 397-98; Ault v. State,

supra, 866 So. 2d at 686. Instead, the U S. Suprene Court has
established and this Court has recognized “a per se rule
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[requiring] the vacation of a death sentence when a juror who
is qualified to serve is nonetheless excused for cause”.
Farina, 680 So. 2d at 397, citing Davis and Gay. The
appropriate relief is a new penalty proceeding before a new
jury. Chandler, 442 So. 2d at 175; Farina, 680 So. 2d at 399;
Ault, 866 So. 2d at 683.

The critical question, then, is whether Daryl Rucker’s
views rendered him unqualified to serve as a juror in a
capital trial, or whether - - to the contrary - - he was fully
capable of performng his duties in accordance with his oath
and the trial court’s instructions on the |aw.

M. Rucker was 48 years old, marred with two children,
enpl oyed by |I.B.M as database consultant. He had a four-year
col |l ege degree, and had served as foreperson on a crimnal
jury in Georgia sonme fifteen years earlier (23/1262; 24/1278-
80). He was “pretty nuch” okay wth the prosecutor’s
expl anati ons  of prenmeditated nurder and felony nurder
(24/ 1293-94) . The prosecutor had offered hypothetical
exanpl es of felony nmurder involving an accidental shooting or

a younger offender:

MR. PRUNER [prosecutor]: It can be troubl esone, but
again, if proven beyond a reasonable doubt with the
facts | gave you, could you follow the law if that

was the circunstances?

JUROR RUCKER: If that’s the law, it’'s the |aw.
(24/1294)

(/g Rucker accepted the concept of presunption of
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i nnocence (24/1340-41), and if the judge instructed the jury
not to draw any adverse inference from a defendant’s exercise
of his right not to testify, he would have no problem wth
that (24/1344). M. Rucker, because of his job, had above
average famliarity with cell phone technol ogy (24/1314, 1320-
21). He initially indicated that in the unlikely event that
there was disagreenent between an expert’s testinony on that
subj ect and his own prior know edge, he would go hone and | ook
it up (24/1321-23). However, if instructed by the judge that
he shouldn’t do that, M. Rucker stated “Then | would not do
that” (24/1323). If given a nore general instruction that he
was to base his verdict solely upon the evidence he heard in
the case, and upon nothing else, M. Rucker replied, “Well,
that’s what 1’d have to do” (24/1323).
The juror was asked by the prosecutor:

M. Rucker, what is your view of the death penalty,
sir, in general?

MR. RUCKER: In general, | do not have a problem
with it except in the application of it to children
and the nentally retarded.

MR. PRUNER: Ckay. Absent those circunstances?

MR. RUCKER: Not a problem

MR. PRUNER: You can consider it?

MR. RUCKER: Yes.

MR. PRUNER: Are you the type of person that can
perform the wei ghi ng and bal anci ng of t he
aggravati ng ci rcunst ances evi dence with t he
mtigating circunstances evidence?

MR. RUCKER: Yes.
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MR.  PRUNER: And what you determne to be the
appropriate case, case by case basis, can you find
yourself voting either for |ife or for death?

MR. RUCKER: Yes.

(24/ 1350)

Asked whether he would consider a defendant’s famly
background and |ife history as mtigation, \Y g Rucker
i ndi cated that he would consider such evidence, but the wei ght
he would accord it would depend (24/1377-79). \When each juror
was asked whet her they thought they would be a good juror on
this case (24/1381), M. Rucker’'s response was, “I'm a
critical thinker and I can sit back and wei gh the evidence and
cone to a logical conclusion” (24/1384).

The prosecutor’s asserted basis for challenging M.
Rucker for cause arose from the follow ng questions and
answers:

MR. PRUNER: M. Rucker, what do you think about the

idea of circunstantial evidence to prove an el enment
of the offense, whether it be state of mnd or

identity?

MR. RUCKER: We’'re talking about death case, so
circunstantial evidence has got to take me to — |I’ve
got to apply a higher standard to that. So you’ve
got to come - - | don't want to - - | would be very

hesitant to apply the death penalty to sonebody
based on circunstantial evidence.

If the logic took ne there and | could connect
all the dots freely, not parts - - but when you' re
tal king about an offense of this nmagnitude,
circunstantial evidence is - - | need facts.

MR.  PRUNER: Wel |, okay. Let ne address a few
things with you. And again, |I’m not trying to parse
your words or anything. Circunstantial evidence is
evidence - - facts from which you can draw
concl usi ons. It’s evidence based on fact, but it
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requires you to infer and conclude sonething. It's
not guess work, so it would be evidence for you to
consi der.

Let me ask you then - - | referred to this or
tal ked about this a little bit yesterday afternoon
and | don’t want to go into at this point your view
on the death penalty. We'll talk about that in a

bit.

But it is the state’s obligation in this case as
in any crimnal case to prove the case beyond a
reasonabl e doubt, prove the defendant’s guilt beyond
a reasonable doubt. And that’'s the same burden of
[ proof] whether it’s a shoplifting case, a drunken
driving case or a death penalty case. It’s the sane
st andar d.

Cbvi ously the evidence is going to be different.
You're not going to have a dead body in a
shoplifting case, but it’s the same burden of proof.
By your previous coments, sir, are you suggesting,
sir, that because there’s a potential down the road
for death to be a sentence that you would require
the state to prove its case to a higher standard of
proof than beyond a reasonabl e doubt?

MR. RUCKER: Well, not to - - | would require the
state to - - yeah, | think that is what |’ m saying.
I would require a higher standard or an elimnation
of the - - the doubt factor. Il would not - - |
would not readily convict soneone and give them
death. Now, a conviction is one thing. The death
penalty 1 s another.
A conviction | can arrive at using the inference
t hat you re speaking of, but the application of the
final judgnent woul d be - - would have to neet a
hi gher st andard.
MR. PRUNER: Okay. Al right. I think | understand
what you're telling me, sir. Wuld you - - let ne
go back to the original question. Court you

consider circunstantial evidence in the guilt phase
of a death penalty case?

MR. RUCKER: Yes, it could be considered.
MR. PRUNER: Al right. Thank you, sir. (24/ 1298-
1300) (enphasis supplied)
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Later, during defense counsel’s voir dire, M. Rucker was
asked if he agreed with juror Seay that a fair trial required
consi deration of both aggravating circunstances and mtigating
ci rcunmst ances (24/1371-72):

MR. RUCKER: That everyone should have a fair trial,

absol utely. |’m not predisposed to the death
penalty by any neans. Like | said earlier, when it
cones to that phase, just - - the burden of proof
has to be a little bit nore sure for ne. But | have

absolutely no problemwth applying it if you worked
your way into that position.

MS. WARD [defense counsel]: Ckay. And to talk
about that for a mnute, you ve already - - we’'ve
al ready gone beyond a reasonabl e doubt and you found
soneone guilty. So you're already sure about that
when you get to a penalty phase.

MR. RUCKER: Ckay. Right.

MS. WARD: Okay. So at the penalty phase, you can
follow the Iaw and make the state prove aggravating
ci rcunst ances beyond a reasonabl e doubt, right?

MR. RUCKER: Right.

MS. WARD: And you understand that the defense has a
| esser burden. You only have to be reasonably
convinced that mtigating circunstance exist to find
that it applies to M. Deparvine.

MR. RUCKER: Ri ght . (24/ 1372-73) (emphasi s

suppl i ed)

Over defense objection, the state moved successfully to
excuse M. Rucker for cause (24/1387,1391). The prosecutor,
conflating the guilt phase and penalty phase, m scharacterized
the juror’s answers as follows:

MR. PRUNER: ...l asked him point blank are you

telling me that because the death penalty is a

potential crine that you’d require a higher standard
of proof than beyond a reasonable doubt and he said
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| guess | am and he volunteered the sanme to M.
[Ward] - - (24/1387) (enphasis supplied)
The judge said “Yeah, you' re right. Ckay” (24/1387).
Def ense counsel objected to the court’s ruling, and when the
judge i medi ately nmoved on to the next juror (“What about this
guy?”), defense counsel instead began asserting the grounds
for his objection to the excusal of M. Rucker ("I don’t think
that rules for cause and what M. Pruner just said - -"). At
that point, the judge cut him off, repeating “What about this
guy?” (24/1387); making it clear that he intended to move on.®
See Nieves . St at e, 678 So. 2d 468 (Fla. 5"  DCA

1996) (rejecting state’s contention that defense failed to
preserve issue where “it appears from the record that the
trial court nmay have interrupted a proper objection”. See

also State v. Rosa, 774 So. 2d 730 (Fla. 2d DCA 2000).

[ Appel l ate courts in other jurisdictions, including Texas,
California, Connecticut, and Miine, have simlarly found that
def ense objections were preserved for review (and were not
waived for failure to articulate the grounds for the
obj ections) when defense counsel began to articulate the
grounds but was interrupted or cut off by the trial judge

See Bray v. State, 478 SWad 89 (Tex. Cr. App. 1972); Riles v.

State, 1993 W 531453 (Tex. App.-Houston 1993) (not designated

 The judge, as he went through the challenges, rarely
identified the jurors by nanme, saying “Wat about this guy?”;
“This lady?”; “This guy here still okay?”; “This |ady here?”;
“This fell ow here?” (24/1387-89)
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for publication) (citing Bray for this proposition)®;, Gains v.
State, 966 SWad 838,841 (Tex. App.-Houston 1998); People v.
Boyette, 58 P.2d 391, 411-12 (Cal. 2002); People v. Leffel, 196

Cal. App. 3d 1310,1317-18,242 Cal. Rptr. 456,460 (1987); State
v. Ham |lton, 886 A.2d 443, 448 n.3 (Conn.App. 2005); State v.

Gr eenwood, 385 A.2d 803,804 (Me. 1978)].

Later in the jury selection proceeding, before the
alternates were chosen and again immediately before the jury
was sworn, defense counsel renewed his prior notions and
obj ections and accepted the jury “only subject to all of those
nmotions...[a]lnd all our prior objections” (27/1734,1787; see
also nmotion for new trial, 14/2443). Accordingly, this issue

is preserved for appellate review. Joiner v. State, 618 So.2d

174 (Fla. 1993); Ault v. State, supra, 886 So.2d at 683;

Puryear v. State, 891 So.2d 2 (Fla. 2d DCA 2004); see Berry Vv.

State, 792 So.2d 611,612 (Fla. 4'" DCA 2001)(“under the current
state of the |aw counsel would be well-advised to renew all
obj ections nmade during the selection of the jury, before the
jury is sworn”).

The state failed to neet its burden of establishing that
M. Rucker was an unqualified juror under the Wtt standard,
and the trial judge abused his discretion by granting the

state’s challenge for cause. See Ault v. State, supra, 866

So.2d at 683-84. “The test for determning juror conpetency

9 Under Texas’ rules, unpublished opinions may be cited with
the notation “not designated for publication” but have no
precedential val ue.
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is whether a juror can lay aside any bias or prejudice and
render a verdict solely on the evidence presented and the
instructions on the |law given by the court.” Ault, at 683,

citing Lusk v. State, 446 So.2d 1039,1041 (Fla. 1984). “In a

capital case, it is reversible error to exclude for cause a

juror who can follow his or her instructions and oath in

regard to the death penalty.” Farina v. State, supra, 680
So.2d at 396. Exclusion of a juror on any grounds broader
than this is constitutionally inperm ssible. Wai nwri ght v.

Wtt; Gay v. Mssissippi. As this Court has recognized, a

juror is only unqualified based on his or her views on capital
puni shnent, if he or she expresses an unyielding conviction

and rigidity toward the death penalty”. Barnhill v. State,

834 So.2d 836,844 (Fla. 2002); Blackwelder v. State, 851 So.2d

650, 652 (Fla. 2003).

Contrary to the prosecutor’s inplication, M. Rucker did
not come to the conclusion that because death was a possible
penalty, he would require a higher standard of proof than
reasonabl e doubt to convict the defendant of first-degree
mur der . | nst ead, after gi vi ng an expl anati on of
circunstantial evidence and the reasonabl e doubt standard, the
prosecutor asked M. Rucker whether, because there was a
potential down the road for death to be a sentence, he would
require the state to prove its case to a higher standard than
reasonabl e doubt (24/1298-99). The juror answered that “a
conviction is one thing. The death penalty is another. A
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conviction | can arrive at using the inference that you're
speaking of, but the application of the final judgnment would
be...would have to neet a higher standard” (24/1299-1300).
When the prosecutor followed this up by returning to the
original question of whether he could consider circunstanti al
evidence in the gquilt phase of a death penalty case, M.
Rucker answered that he could (24/1300). As for his views on
the death penalty, he had no problem with it, except in
application to children and the nmentally retarded. [In this
respect, M. Rucker’s views mrrored the current state of the
law, since the Constitution prohibits execution of the
mentally retarded and adol escents under seventeen. See AtKins

v. Virginia, 536 U S. 304 (2002); Brennan v. State, 754 So.2d

1,5-11 (Fla. 1999)]. Absent those circunstances, the juror
stated that it wuld not be a problem for himto consider a
death sentence, and he could wei gh and bal ance the aggravating

and mtigating factors (24/1350). On a case-by-case basis, he

could envision hinself voting for life or voting for death
(24/1350).
During subsequent qgquesti oni ng, M. Rucker made it

perfectly clear that the concerns he d expressed about the
concl usiveness of the circunstantial evidence related to the
penalty determ nation, rather than the guilt-phase verdict
(“I"m not predisposed to the death penalty by any neans. Like

| said earlier, when it conmes to that phase, just - - the

burden of proof has to be a little bit nore sure for nme. But
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| woul d have absolutely no problemw th applying it you worked
your way into that position”) (24/1372). He understood that
if the case progressed to a penalty phase, that would mean
that the jury had already found the defendant guilty beyond a
reasonabl e doubt. Asked again whether, in the penalty phase,
he would follow the law with regard to the proving and
consi deration of aggravating and mtigating circunstances, M.
Rucker reaffirmed that he could do so (24/1371-73).

[By way of contrast there were two other prospective
jurors, Ms. Herrera and M. Fanning, who did state that they
woul d (Herrera) or possibly would (Fanning) require the state
to prove its case to a higher standard than reasonabl e doubt
in the guilt phase of the trial, due to the possibility that a
death sentence could be inposed at the conclusion of all the
proceedi ngs (26/1559-61, 27/ 1652-53). As the prosecutor
properly franmed the question to M. Fanning:

|’m asking if because the death penalty is a

possibility, in the first phase of this trial when

t he question before the jury Iis has the state proved

its case beyond a reasonable doubt, are you going to

require evidence nore than that, evidence that neets

a standard higher than beyond a reasonable doubt

because of the prospect of +the death penalty?
(27/ 1653)

Thus, as to jurors Herrera and Fanning, the state net its
burden under Wtt of showing that their views on the death
penalty would prevent or substantially inmpair the performance
of their duties as jurors in accordance with their oaths and
the court’s instructions. The trial court, wthout objection
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by the defense, properly excused these two jurors for cause
(26/1610-12; 27-1653)] .

M. Rucker, on the other hand, never said anything which
established anything other than that he would be a
consciencious juror who wuld weigh the evidence and
circunstances and fairly consider both penalties. He was not
even opposed to the death penalty in principle. He never
i ndicated any unwi |l lingness or reluctance to follow the |aw or
the court’s instructions, and, in fact, every tinme he was
asked what he would do if his personal views or inclinations
happened to conflict with the court’s instructions he said he
would follow the law and the instructions (24/1294,1323-24).
M. Rucker’s expressed position was that he could convict a
def endant of first-degree nmurder based on circunstanti al
evi dence and the reasonabl e doubt standard. However, to vote
for a death sentence in the second phase he would want the
evidence to be a little nmore conclusive, although he would
have no problem voting for death if he were satisfied. The
prosecut or never asked M. Rucker what he would do if the
judge instructed himto the contrary, for the sinple reason
that there is no instruction or law to the contrary. M.
Rucker was sinply expressing a concern that many, perhaps even
nost, consciencious capital jurors share; that before you
forfeit a human Ilife a heightened degree of certainty is

war r ant ed. See Hannon v. State, 941 So.2d 1109,1129-30 (Fla.

2006) (opi nion of the Court); Way v. State, 760 So.2d 903, 922-
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24 (Fla. 2000)(Pariente, J. concurring); Tarver v. Hopper, 169

F.3d 710, 715-16 (11" Gir. 1999).

As appellate courts have |ong recognized, the jurors’

| evel of certainty of the defendant’s gquilt - - or any
i ngering uncertainty on that score - - is often crucial to
their life-or-death decision. The Justices of this Court are
well aware that jurors do not ignore such concerns in the

penalty phase, nor does the law require themto. See Hannon,
941 So.2d at 1129-30 and n.13(recognizing the “commobn sense
and grounded |l ogic” underlying the idea of mtigating a death
sentence because of lingering doubts as to guilt); see also

Geiner and Ansterdam Wy Jurors Vote Life or Death:

Operative Facts in Ten Florida Death Penalty Cases, 15

AmJ.CrimL. 1,28 (1988) (existence of sone degree of doubt
about the guilt of the accused was the npbst often recurring
expl anatory factor in cases where jury recomended a life
sent ence). The federal Eleventh Circuit, quoting Garvey,

Aggravation and Mtigation in Capital Cases: What do Jurors

Thi nk?, 98 Colum L. Rev. 1538, 1563 (1998), stated in Tarver V.
Hopper, 169 F.3d at 715-16:

“Resi dual doubt” over the defendant’s guilt is

the nost powerful “mtigating” fact.-[The study]
suggests that the best thing a capital defendant can
do to inprove his chances of receiving a life

sentence has nothing to do with mtigating evidence
strictly speaking. The best thing he can do, all
el se being equal, is to raise doubt about his guilt.

See also King v. Strickland, 748 F.2d 1462, 1464 (11'" Cir
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1984); Johnson v. Kenp, 615 F.Supp. 355,364 (S.D.Ga. 1985);

State v. Fry, 126 P.3d 516,523 (N.M 2005)

As this Court recognized in Hannon, 941 So.2d at 1129,
the U S. Supreme Court has never conclusively resolved
whet her, or under what <circunstances, there exists any
constitutional right to present residual doubt evidence or

argunment . See Oregon v. Guzek, us. _ , 126 S. C.

1226, 1232, 163 L.Ed2d 1112 (2006). In the instant case,
however, to try to justify the exclusion of M. Rucker under
the Wtt standard, the state will necessarily have to argue a
much nore extrene position; i.e., that any juror nay be purged
from a capital jury if he indicates that he would want nore
conclusive evidence to recomend the ultimate (and, once
executed, uncorrectable) penalty of death than that necessary
to return a guilty verdict in the first phase. To exclude a
juror on that basis would make a nockery of the Wtt standard,
since jurors who would consider the strength or weakness of
t he evi dence of gui |t in maki ng t he i fe-or-death
recomrendation - - like M. Rucker - - are entirely capabl e of
abiding by their oaths and the |aw. The presence of such a

juror would frustrate no legitimte interest of the state in

adm nistering a constitutional capital sentencing scheme. See

Gray v. M ssissippi.

M. Rucker’s views were in no way inconpatible with his
oath or the law, and it was constitutional error to renove him
fromappellant’s jury based on those views. See also Fuselier
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v. State, 468 So.2d 45,53-55 (Mss. 1985), (fact that jurors
“would be hesitant to inflict the death penalty in a case
based entirely on circunstantial evidence does not constitute
grounds to excuse them for cause” under the Wtt standard
there was no indication from the jurors’ coments they woul d
be prevented or substantially inmpaired in performng their
duties as jurors, or that they would be unable to decide the
facts inmpartially and conscienciously apply the | aw).

The excusal for cause of M. Rucker from appellant’s jury
on grounds much br oader t hat t hose constitutionally
perm ssible under the Wtt standard requires reversal of his
death sentence for a new penalty proceeding before a fairly
sel ected jury.
| SSUE VI FLORI DA’ S CAPI TAL SENTENCI NG SCHEME, WHI CH

EMPHASI ZES THE ROLE OF THE ClI RCU T JUDGE
OVER THE TRI AL JURY I N THE DECI SI ON TO
| MPOSE A SENTENCE OF DEATH, | S

CONSTI TUTI ONALLY | NVALI D UNDER RI NG V.
ARI ZONA, 536 U.S. 584 (2002).

Ri ng V. Ari zona, 536 u. S. 584 (2002) decl ared

unconstitutional the capital sentencing schemes then used in
Arizona, Colorado, |daho, Mntana, and Nebraska, in which the
judge, rather than a jury, was responsible for (1) the
factfinding of an aggravating circunstance necessary for
i nposition of the death penalty, as well as (2) the ultimte
deci sion whether to inpose a death sentence. Four states - -
Al abama, Del aware, Florida, and Indiana - - were considered to
have “hybrid” capi t al sent enci ng schenes, t he
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constitutionality of which were called into question, but not
necessarily resolved, by Ring. See 536 U S. at 621 (O Connor
J., dissenting).

Appel | ant submts that - - unlike Al abama, Del aware, and
Indiana - - Florida is a “judge sentencing” state within the
meani ng and constitutional analysis of Ring, and therefore its
entire capital sentencing schene violates the Sixth Anendnent.

As this Court recognized in State v. Steele, 921 So.2d

538,548 (Fla. 2006), Florida is now the only state in the
country that does not require a unaninmus jury verdict in
order to decide that aggravators exist and to recomend a
sentence of death. Even nmore tellingly, this Court recently

reaffirmed in Troy v. State, So.2d __ (Fla. 2006)[ 2006

WL 2987627] that Florida’ s procedure “enphasizes the role of
the circuit judge over the trial jury in the decision to
i npose a sentence of death”. The Court also quoted and

hi ghlighted the foll owi ng statement from Spencer v. State, 615

So.2d 688,690-91 (Fla. 1993): “It is the circuit judge who
has the principal responsibility for determ ning whether a
deat h sentence should be inposed.”

The jury’'s advisory role, coupled with the lack of a
unanimty requirenment for either the finding of aggravating
factors or for a death recomendation, is insufficient to
conply with the m ninum Sixth Amendnent requirenents of Ring

[ The issue was thoroughly preserved below (see 12/2016-
42,2133; 19/ 720- 23; 42/ 3971, 4029- 31, 4034) ] . Florida s capital
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sentencing schene, and appellant’s death sentence, are
constitutionally invalid.
| SSUE VIII THE TRI AL COURT' S SENTENCI NG ORDER | S

DEFECTI VE FOR FAI LURE TO CLEARLY | NDI CATE
WHAT M TI GATI NG Cl RCUMSTANCES HE FOUND

The trial court’s sentencing order fails to clearly
i ndicate what mtigating circunmstances he found (15/2561), and
is insufficient to conply with the standards set by this

Court. See e.g. Wodel v. Sate, 804 So.2d 316, 326-27 (Fl a.

2001); Bryant v. State, 656 So.2d 426,429 (Fla. 1995); Mann v.

State, 420 So.2d 578,581 (Fla. 1982). Moreover - - while it
mentions appellant’s childhood enotional deprivation and his
relative inability to form and maintain close relationships -
- the sentencing order entirely fails to address or evaluate
t he Spencer hearing testinony (and report) of Dr. Rosen that
appellant suffers from several recogni zed nental heal t h

di sorders (15/2561; see 14/ 2493, 2518-23; 42/ 3979-83) .

CONCLUSI ON: Appel | ant respectfully requests that this Court

reverse his convictions and death sentences and remand for a
new trial [lssues I, 1I1l]; resubm ssion of the case to a grand
jury, if the state opts to charge appellant with a capital
crime [lssue II1]; discharge or a new trial on the carjacking
count [lssue 1V]; a new penalty trial [lssues V, VI];
resentencing by the trial judge [lIssue VIII]; or inposition of

a sentence of |ife inprisonment [lssue VII].
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