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| SSUE | (Karla Van Dusen’s Statenents)

Hut chi nson

The state on appeal, as it did in the trial court,
continues to insist that this Court’s clear statenent in

Hutchi nson v. State, 882 So.2d 943,951 (Fla. 2004) is an

aberration (see 1/157-63;2/227;state’s  brief, her ei nafter
referred to as SB,p.24-27). The state is wong. I n

Hut chi nson, the Court recogni zed that t he spontaneous

statenment and excited utterance hearsay exceptions, while they
differ primarily in the allowable tinme | apse between the event
and the statenent, both require that the declarant be [aboring
under the influence of a startling event at the tinme the

statenent is nade. This statenment in Hutchinson accurately

sunmari zes Florida | aw under both the old res gestae exception

(which has been broken down into its conponent parts and
carried over into the present Evidence Code) [see Carver V.
State, 344 So.2d 1328, 1331 (Fla. 1° DCA 1977), quoted in Jano
v. State, 510 So.2d 615,617 (Fla. 4'" DCA 1987); State V.
Snowden, 345 So.2d 856,860 (Fla. 1° DCA 1977), which retains
its wvitality wunder the Evidence Code, see the thorough

di scussion in State v. Adanms, 683 So.2d 517,520-21 (Fla. 2d

DCA 1996)], and under the Evidence Code itself. See Lyles v.
State, 412 So.2d 458,460 (Fla. 2d DCA 1982)(“In order for the
1



spont aneous statenent exception to the hearsay rule to be
applicable, there nust be some occurrence startling enough to
pr oduce nervous exci t ement and render t he utterance

spont aneous and unreflecting”); Quiles v. State, 523 So.2d

1261, 1263 (Fla. 2d DCA 1988)(“nervous excitenment” is a
required predicate for both spontaneous statenment and excited

utterance exceptions); Blue v. State, 513 So.2d 754, 755-56

(Fla. 4" DCA 1987)(quoting Lyles for the proposition that a
startling occurrence is necessary for statement to be
adm ssi bl e under the spontaneous statenent exception, and then
going on to find that the reasoning of Lyles “applies equally

to the excited utterance exception”); Jano v. State, 510 So.2d

615,617-18 (Fla. 4'" DCA 1987)(quoting Carver and Lyles),
deci sion approved in State v. Jano, 524 So.2d 660 (Fla. 1988);

Hargrove v. State, 530 So.2d 441,442 (Fla. 4'" DCA 1988)(a

showi ng that declarant was in a state of stress or excitenment
is necessary for admssion of hearsay statenent as a
spont aneous statenment or an excited utterance).

In the instant case, the circunstances surrounding Karla
VanDusen’s | ong tel ephone conversation with her nother Billie
Ferris did not show that she was under the influence of a
startling or exciting event; in fact, the circunstances show
just the opposite. The trial judge did not accept the

prosecutor’s invitation to disregard Hutchinson on the theory

that it was wong or dicta. | nstead, the judge distinguished

Hut chi nson based on his finding of “the requisite indicia of

2



reliability” (R2/256). This was error. Fl orida has no
“residual” or “catch-all” exception which would allow
introduction of otherwi se inadm ssible hearsay statenents
based on a trial court’s finding of reliability. As was

explained in Jano v. State, supra, 510 So.2d at 619, decision

approved in State v. Jano, supra:

...[Rleliability is not the issue of |aw before this
court. The Florida |egislature had the opportunity
to include a general safety valve exception to the
hearsay rule, one where evidence is deened reliable
but is not otherwise adm ssible — see rule 803(24),
Federal Rules of Evidence - but chose not the
include such a provision in the Florida Code
[footnote omtted].

See al so Bl andenburg v. State, 890 So.2d 267,271 (Fla. 1°
DCA 2004).

A trial judge' s discretion in ruling on the adm ssibility
of evidence “is limted by the rules of evidence...and by the
principles of stare decisis”, and the judge’'s ruling
constitutes an abuse of discretion if it is based “on an
erroneous view of the law or on a clearly erroneous assessnent

of the evidence”. Johnson v. State, So.2d __ (Fla.

2007)[ 2007 WML 1933048]. Under the applicable standard of
review, Judge Ficarrotta' s pretrial ruling (adhered to at
trial, over renewed defense objection, by Judge Padgett)
allowing the state to introduce Billie Ferris’ hear say

testi nony was error.

Present Sense | npression

3



Even if Hutchinson (and Jano, Lyles, Quiles, Blue, and

Hargrove) didn't exist, the state would still be wong in
claimng admi ssibility of Karla s out-of-court statenents to
her not her under the “spontaneous statenment” hear say

exception. The state’s argunment against Hutchinson is largely

based on the opinion of Prof essor Ehrhardt (SB24-25).
However, the state conpletely ignores on appeal the other part
of Pr of essor Ehr hardt’s opi ni on, whi ch is that t he
adm ssibility requi rements under Florida' s “spont aneous
statenment” exception are the sane as those for the federal
“present sense inpression” hearsay exception. Ehr har dt
Florida Evidence, 8803.1, p.844-45 (2007 Ed.). [In the tria

court, the prosecution affirmatively argued that Florida's
spont aneous statenment provision “was nodeled after, and is

nearly identical to” Federal Rule of Evidence 803(1), which
sets forth the present sense inmpression exception (1/161)].
The hallmarks of a statenment adm ssible as a present sense
i npression are that it nust be descriptive and/or sensory
(rather than narrative); it nmust not refer to past occurrences
or anticipated future events; and there nust be no opportunity
for the speaker to have engaged in reflective thought or
retrospective nental processi ng of i nformati on. [ See
appellant’s initial brief, p. 23-27]. Karla's statenments to
her nother during their phone conversation fail to nmeet any of

the criteria for adm ssibility as “present sense inpressions”.

4



It cannot necessarily be assumed from her use of the word
“following” that she was even in visual contact with the back
of the truck at the nmonment she made the statenment to her
not her that she was “following Rick and the guy that bought
the truck”; the two vehicles could easily have been separated
by other traffic. Even if she was able to see the back of
Rick’s truck, however, she was not seeing a person who was
facing forward in the front passenger seat. Karl a was not
descri bing what she was then perceiving with her senses when

she told her mother she was following Rick and the guy that

bought the truck; that necessarily had to have been based on

reflective thought concerning the earlier transaction. At
best, she was telling her nother who she’'d seen getting into
the truck with Rick when they began driving. Simlarly, her
statenments that the buyer had cash to pay for the truck, and
he knew where to get the paperwork done that night, were not
observati ons made contenporaneously as Karla was driving
(alone) in the Jeep talking to her nother on the phone. These
statenments, as well, required reflective thought concerning
the past transaction and anticipated future events, and thus
were not adm ssible as “spontaneous statenments” [see Strong V.

State, 947 So.2d 552 (Fla. 3d DCA 2006); Fratcher v. State,

621 So.2d 525 (Fla. 4'" DCA 1993)], nor as “present sense

i npressions” [see, e.g. Brown v. Keane, 355 F.3d 82,89 (2d

Cir. 2004); United States v. Guevara, 277 F.3d 111,127 (2d

Cir. 2001); State v. Phillips, 461 S. E. 2d 75,89 (W Va.1995);

5



Commonweal th v. Farquharson, 354 A 2d 545,554 (Pa. 1976).°

Acts of Subsequent Conduct

The state, relying on Huggins v. State, 889 So.2d 743, 757

! Under si gned counsel ms-cited the Farquharson case in his
initial brief, p.25,27; the correct cite 1 s above.
6




(Fla. 2004), suggests as a “tipsy coachman” argunment that
Karla's statenments wer e adm ssi bl e under Fl a. St at .
890.803(3), as statenents of her then-existing state of m nd,
to prove or explain her acts of subsequent conduct (SB29-31).

The state also offers the even nore exotic theory that her
statements were adnm ssible to show that (even though she
referred to “the guy that bought the truck” using the past
tense) paperwork still needed to be done to conplete the
transaction; hence a legal transfer of ownership had not yet
been finalized. [ See appellant’s initial brief, p.28-31].
Neither of these rationalizations had anything to do with the
pur pose for whi ch t he pr osecut or i ntroduced Karla’'s
statenents, as evidenced by his opening statement, his cross-
exam nation of appellant, and his closing argunment to the
jury.

Karla told her nother that she was followng Rick and the
guy that bought the truck; the buyer had cash and knew where
to get the paperwork done that night. Karla did not say where
she was going, and it appears that she did not even know where
she was goi ng. Contrast Huggins, in which the nurder victim
Larson’s statenment that she was going to Publix and would
return shortly was admssible to prove that she went to
Publix, and “to inferentially rebut the defense argunent that
[ she] may have voluntarily acconpanied her killer from Publix
to another location”. 889 So.2d at 757. It is inportant to
enphasi ze that at the tinme she nade the statenent, Larson had

7



yet to encounter her killer; her statenment was not introduced
to identify the perpetrator of the crinme, nor was it

introduced to prove the defendant’s acts of subsequent

conduct .

Karl a VanDusen’s hearsay statenments in the instant case
are nothing like those held adm ssible in Huggins; instead
they are conceptually simlar (although nuch nore extreme, and
used nore directly to prove identity) to the statenments which

this Court held inadm ssible in Taylor v. State, 855 So.2d

1,18-21 (Fla. 2003). As in Taylor, it is abundantly clear
“that the state’'s interest in admtting the [victims]
statenments was not to prove her subsequent acts”, but rather

to prove the defendant’s acts and to identify him as the

killer. 855 So.2d at 20 (enphasis supplied). In Taylor, the
prosecution’s real “purpose in introducing the statenents was
to prove that Taylor had requested a ride all the way to G een
Cove Springs, providing support for the State's theory that
Tayl or was the one who was in the car when she was nurdered.”

855 So.2d at 20. This was error, since a nurder victims
out-of-court statenments evincing his or her state of mnd
cannot be used to prove the identity of the killer, or to
i npeach the defendant’s contention that soneone else commtted

t he nurder. Taylor; Stoll v. State, 762 So.2d 870,875 (Fla.

2000); see, e.g., State v. Fulnmnante, 975 P.2d 75,90 (Ariz.

1999) (following “the great weight of authority” and hol ding
that “[e]vidence of a victims state of mnd is not adnm ssible

8



to establish the conduct of another and thus the identity of
the perpetrator of the crime”).

This Court can exam ne the prosecutor’s words to the jury
(and his words to appellant before the jury) to determ ne
whet her he introduced the statements to prove Karla' s state of
m nd or Karla' s subsequent conduct (or that the transfer of
| egal ownership of the truck had not yet been finalized), or

whet her he used it as evidence of identity. Near the end of

hi s openi ng statenent he said:

The evidence will show you that WIIliam Deparvine
was the only person who had notive, who had
opportunity, who had famliarity with O dsmar, who
|l eft physical evidence at the nurder scene wthin
the jeep and who was the purchaser of the truck that
Karla Van Dusen was describing when she told her
not her she was following Rick and the nman who bought
the truck because he was going to do - - he knew
where to do the paperwork that night.

(28/1822)

When appel | ant testified in his own behalf, t he
prosecut or confronted himon cross:

And you woul d agree, wouldn’t you, that it’s |ogical

to conclude that you were the man Karla Van Dusen

was describing to Billie Ferris when she told her

nmom she was following Rick and the man that bought

the truck?
(39)/3470)

Then in <closing argunent the prosecutor brought up
Karla’s statenents to Billie Ferris three nore tines

(40/ 3594, 3699- 3700, 3704) and clinmaxed his presentation to the

jury with a fourth reference, which was the coup de grace



“And unbeknownst to Karla Van Dusen, she identified her killer

to her nother on that telephone when she said I'm foll ow ng

Ri ck and the person who bought that truck. He knows where to

get the paperwork done. She identified WIliam Deparvine with

her words...” (40/3709).

And now cones the state on appeal saying the hearsay
evidence was introduced to show Karla s acts of subsequent
conduct (SB29-31), and anyway it was harm ess (SB31-35). The
prosecutor’s wuse of this evidence at trial refutes both

cont enti ons.

Har m ess Error?

The state cites J.M v. State, 665 So.2d 1135,1137 (Fl a.

5'" DCA 1996), for the proposition that “errors admtting
hearsay statenents are often harmess.” (SB31-32). And that
may well be true, often; but not in the instant case - - a
conplicated circunmstantial evidence trial which the prosecutor
sinplified for the jury by portraying Karla s hearsay
statement as an eyewitness identification from beyond the
grave (40/3708-09). What J.M actually says is, “Often errors
regarding the adm ssibility of hearsay evidence are harm ess

because the sane evidence is presented through a different

source, or the evidence has no real significance in

consi deration of the nerits of a case”. 665 So.2d at 1137.

Appel | ant was convicted based entirely on circunstanti al

evidence. In its harm ess error argunent - - trying to create

10



the inpression of “overwhelm ng evidence” wthout using the
phrase - - the state has nmarshaled only its own testinony
(SB32-34), presented in the light nost favorable to itself
(which would be appropriate if the state were responding to a
sufficiency-of-the-evidence issue), and has omtted all of the
circunstanti al evi dence presented in the defense’'s case
(Mart ha Baker, for exanple)? or on cross-exam nation of the
state’s witnesses which mght have raised a reasonable doubt
in the mnds of jurors, as well as all of the inpeachnent
evidence calling into question the <credibility of state
w tnesses (Paul Lanier, for exanple; consistently with the
instructions on assessing the credibility of wtnesses the
jury may have disregarded M. Lanier’s testinony in its

entirety).? M sreading State v. DiGuilio, 491 So.2d 1129

(Fla. 1986), the state says, “An error is harm ess beyond a

reasonabl e doubt when, after considering all the perm ssible

2 Ms. Baker, a neighbor of the Van Dusens in Tierra Verde,
testified that she heard Karla Van Dusen, whom she knew wel |
on her back porch talking with a nmale between 7:15 and 7:50
p.m; a tinme frame inconsistent with the state’'s hypothesis
t hat appellant was the killer (37/3137-54)

* The state contends in its harm ess error argunent that Lanier
gave testinony contradictory to appellant’s regarding the test
drive (SB33-34). The state neglects to nmention that Lanier
was thoroughly inpeached on cross (34/2731-61), and had made
prior inconsistent statenents describing the person he saw
(34/2747-52). The state also neglects to nmention that Lanier
admtted to 13 or 14 prior felony convictions (34/2730-32).

In addition, he was currently on probation in both
Hi | | sborough County (burglary) and Polk County (driving on
suspended i cense and gi vi ng a false name to | aw
enf orcenent) (34/2730,2732-33). At the time of this trial, he
was facing still nmore crimnal charges in Pinellas County, as
well as a pending violation of probation based on those

charges (34/2730, 2733-34).
11



evidence, a court concludes that there is no reasonable
possibility that the error contributed to the jury' s verdict.
DiGuilio, 491 So.2d at 1135.” (SB34)

What Di Guilio actually says is that application of the
harm ess error test “requires not only a close exam nation of
the permssible evidence on which the jury could have

legitimately relied, but an even closer exami nation of the

i nper n ssi bl e

12



evidence which mght have possibly influenced the jury

verdict.” 491 So.2d at 1138. “The focus is on the effect of
the error on the trier-of-fact”. 491 So.2d at 1139. And

“harm ess error analysis must not beconme a device whereby the
appellate court substitutes itself for the jury, exam nes the
perm ssi bl e evidence, excludes the inperm ssible evidence, and
determ nes that the evidence of gquilt is sufficient or even
overwhel m ng based on the perm ssible evidence”. 491 So.2d at
1136. Quoting California s fornmer Chief Justice Traynor, this
Court recognized in DiGuilio that “[o]verwhel m ng evidence of
guilt does not negate the fact that an error that constituted

a substantial part of the prosecution’s case may have pl ayed a

subst anti al part in the jury' s deliberation and thus
contributed to the actual verdict reached....” 491 So.2d at
1136.

In any event, appellant certainly does not concede that
the evidence can be characterized as “overwhel m ng”. Karl a
VanDusen’ s hearsay statenent, presented through the testinony
of her nother Billie Ferris, was a cornerstone of the state’s
case; it was the only evidence placing appellant with the Van
Dusens at any tine after he said they'd left his apartnent
conplex, and it was the only evidence placing the red Chevy
pi ckup truck anywhere north of central St. Petersburg where
appellant lived, and where the truck was ultimtely | ocated
during the police investigation.

The critical question, however, is whether this Court can

13



concl ude beyond a reasonabl e doubt that Karla' s statenents, as
hi ghli ghted by the prosecutor to the jury, could have had no
significant inpact on the jurors’ deliberations or on their
verdi ct. Di Gui lio. The trial prosecutor, M. Pruner,
obvi ously was convinced that it would have a trenendous
i npact. Six weeks prior to trial, he filed a sworn notion to
take Billie Ferris’ deposition to perpetuate her testinony
concerni ng Karl a’s statenments duri ng their t el ephone
conversation, asserting that Ms. Ferris was 72 years old and
had recently suffered a mnor stroke (which the prosecutor
further asserted had not affected her menory). The prosecutor
represented that the testinmony “is material and not cunul ative
of the testinony of other wtnesses” and that *“[y]our
applicant verily believes that this cause cannot be tried with
justice to the State of Florida wthout said wtness”
(12/2076-77) . When the defense nmoved to exclude Billie
Ferris’ testinony as hearsay not neeting the admi ssibility
requirenents of any applicable exception, the prosecutor
fought vigorously to persuade the trial judge to allow its
i ntroduction, even to the extent of urging himnot to follow

the Hutchinson decision (1/140,145-47,157-63;2/222-29). I n

his brief opening statenent to the jury, the prosecutor found
this testi nony wor t hy of three separate menti ons
(28/ 1808, 1818, 1822); he used it to cross-exam ne appellant on
the issue of identity (39/3470); and he returned to this thene
in his closing argunent, focusing the jury's attention on

14



Karl a’'s statenments four nor e tinmes (40/ 3594, 3699-
3700, 3704, 3708-09), including both the introductory first
words (40/3594) and the emotionally charged |ast words the
jury heard from him

Now, |ladies and gentlenmen, throughout a <child' s
life, he or she sends unspoken messages to his or
her mother. The infant’s cry will trigger biologica
responses to the breast-feeding nmother. The nother,
from the nood of her child, can determ ne whether
the child is happy or in |ove or afraid.

And unbeknownst to Karla Van Dusen, she identified
her killer to her nother on that tel ephone when she

said I'm following Rick and the person who bought
that truck. He knows where to get the paperwork
done. She identified WIIliam Deparvine wth her

words and he left his blood at the scene and he was
in possession of that truck that he coveted.

Ladies and Gentlenmen, | ask you to return a verdict

of gqguilt as to all counts. It has been proven

beyond and to the exclusion of every reasonable

doubt. And thank you for your tinme and attention.
(40/3708-09).

Trial |lawers are well aware that jurors tend to renenber

what they hear first (“primacy”) and what they hear | ast
(“recency”). See Whiteplune v. State, 841 P.2d 1332,1340

(Wo. 1992). That is why this Court has recognized that the
opportunity to address the jury Jlast is a *“fundanental

advant age which sinply speaks for itself”. WKke v. State, 648

So.2d 683,686-87 (Fla. 1994), quoting Raysor v. State, 272

So.2d 867,869 (Fla. 4" DCA 1973). It is not reasonable to
believe that M. Pruner would have squandered this tactical

advant age by repeatedly enphasizing, and then closing with, an

15



item of evidence so insignificant that it could not have had
any inpact on the jurors.

This Court and the District Courts of Appeal have
consistently recognized that when the prosecutor enphasizes
erroneously admtted evidence in his argunment to the jury it
(1) conpounds the error and (2) precludes, in nost instances,

a finding of harmnl essness. See Stoll v. State, 762 So.2d

870,878 (Fla. 2000)(prejudice Stoll suffered as a result of
i nproper adm ssion of hearsay statenents “was exacerbated by
the State’'s reliance on this evidence during closing

argunments”); and see, e.g., WKke v. State, 596 So.2d 1020, 1025

(Fla. 1992); Preston v. State, 564 So.2d 120,123 (Fla. 1990);

Batten v. State, 895 So.2d 490,493-94 (Fla. 2d DCA 2005);

Schusler v. State, 760 So.2d 271 (Fla. 4" DCA 2000); Barkley

v. State, 750 So.2d 755 (Fla. 2d DCA 2000); Ferguson v. State,

697 So.2d 979,981 (Fla. 4" DCA 1997); Price v. Rizzuti, 661

So.2d 97 (Fla. 4" DCA 1995): Shipman v. State, 647 So.2d 226

(Fla. 1° DCA 1994); White v. State, 633 So.2d 472,474 (Fla. 1%

DCA 1994); Guerrero v. State, 532 So.2d 75,77 (Fla. 3d DCA

1988); Lee v. State, 508 So.2d 1300,1303 (Fla. 1°* DCA 1987),

deci sion approved in State v. Lee, 531 So.2d 133 (Fla. 1988);

Nel son v. State, 388 So.2d 1276 (Fla. 3d DCA 1980).

One further point regarding the state’s “harm ess error”
claimneeds to be made. This case provides an extrene exanple
of a recurring tactic, in which the state first - - through
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its representative at trial, the assistant state attorney - -
litigates vigorously to persuade the trial judge to allow the
i ntroduction of a contested item of evidence, and then after
securing a conviction - - through its representative on
appeal , the assistant attorney general - - cavalierly
proclains (in effect) “Oh, that? W didn’t need that anyway.”

Under si gned counsel for appel | ant recogni zes that,
notwi t hstanding the prosecutor’s concerted and successful
effort to admt the challenged evidence, it is possible in a
given case that it still my turn out to be insignificant or
cunul ative, or rendered harm ess by developnents at trial.

See United States v. Cross, 638 F.2d 1375,1381 (5'" Cir. 1981),

as discussed in United States . Her nandez, 750 F.2d

1256, 1258-59 (5'" Cir. 1985). But at the very Ileast, an
appellate court should | ook askance when the state attenpts
this sleight-of-hand maneuver, as this Court did in 1919 in
Gunn v. State, 78 Fla. 599,83 So. 511 (1919):

It is contended that * * * no harm could have been
done by the adm ssion of the sheriff’s testinony.
Then why was it offered by the state and adm tted by
the court? Surely not nerely to consunme tinme and
swell the record? * * *Having gotten it before the
jury over the objection of the defendant, and a
conviction obtained, the state cannot be heard to
say it was harmless error. Who can say that the
testimony * * * did not and could not have the
effect that the state’ s attorney intended?

See also Farnell v. State, 214 So.2d 753,764 (Fla. 2d DCA

1968) (quoting Gunn); State v. Clarke, 808 P.2d 92,94 n.1

(Or. App. 1991); State v. Newran, 568 S.W2d 276,282 (M. App
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1978); United States v. Cross, supra, 638 F.2d at 1375; United

States v. Hernandez, supra, 750 So.2d at 1256 (explaining that

the reasons the error was neverthel ess found harm ess in Cross
included the facts that judge instructed the jury to disregard
the testinmony, and the prosecutor did not attenpt to exploit

the testinony in closing argunent).

| SSUE Il (Indictnment)

The state wongly characterizes this wholly defective
indictnent as being only “technically” flawed (SB38-39,41),
and proceeds on the assunption that as |ong as appellant knew
(through discovery or other neans) that the state intended to
prosecute him under both theories of first degree nurder he
could not have been prejudiced by the indicment’s failure to
all ege either of the alternative essential elenents of first
degree nurder (see SB17-18, 39-40, 44).

Per haps when a defendant is (or constitutionally can be)

charged with a crimnal offense directly by the State Attorney

by information, then the prosecutor’s intent - - and the
def ense’ s understanding of the prosecutor’s intent - - nmay be
hi ghly significant. However, the Florida Constitution

Article I, Section 15(a), requires a valid grand jury

indictnent to commence prosecution for the capital crine of

first degree nurder; this requirenment is jurisdictional. See
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Johnson v. St at e, So.2d _ (Fla. 2007)[ 2007 W

1933048], p.10; Lowe v. Stack, 326 So.2d 1 (Fla. 1974); Bell

v. State, 360 so.2d 6 (Fla. 2d DCA 1978). When a first degree
murder indictnent fails to allege either preneditation or
felony murder, there is no way to know which of these
alternative elenents the grand jury found, or whether it found
bot h. A trial on such a fundanmentally defective indictnent
allows the prosecution to obtain a capital conviction and
death sentence based upon facts which my not have been found

by the grand jury. See State v. Paetehr, 7 P.3d 708,712-13

(Ore. App. 2000) . That IS constitutionally and
jurisdictionally inpermssible, and that is the prejudice to
appel lant’s substantial rights which requires reversal of his
convictions and death sentences.

Ford v. State, 802 So.2d 1121,1130 (Fla. 2001), relied on

by the state (SB40), is thoroughly distinguishable on severa
key grounds. First of all, while Ford does involve an
indictnent, the defendant’s challenge was to a noncapital
count (child abuse), to which the Florida constitutional right
(and jurisdictional requirement) to be charged only by a grand

jury does not apply. See Johnson v. State, supra, 2007 W

1933048, p.10-11. Secondly, the indictnent in Ford did not
omt an essential elenment of the crime; “the text of the
i ndictnent stated specific grounds”, 802 So.2d at 1130 and
n. 16. The defense’s contention in Ford was that the grounds
all eged could have supported a conviction of either sinple
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child abuse or neglect of a child; this Court found under
these circunstances that “[alny inquiry concerning the
technical propriety of the indictnment” should have been raised
before trial. 802 So.2d at 1130. [Note that subsequent
appellate decisions citing Ford continue to recognize that
chargi ng docunents which onmt an essential elenent of the
crime are fundanentally - - not just technically - -

def ecti ve. McMllan v. State, 832 So.2d 946,947-48 (Fla. 5"

DCA 2002); Smartnmays v. State, 901 So.2d 278,280 (Fla. 5" DCA

2005)].

I gnoring its own heavy contribution to this fiasco (see
appellant’s initial brief, p.43-44), the state, as predicted,
conpl ai ns of “sandbaggi ng” (SB17,36). Although a notion for a
statenment of particulars was filed before trial in which it
was pointed out that the indictnent failed to state whether
the state was proceeding on a theory of preneditation or
fel ony murder or both (11/1913-15), the state now contends
t hat defense counsel “abandoned” the issue by failing to argue
it orally (SB17,36), even though the trial judge specifically
ruled that “[t]he nmotions wll speak for thenselves”, and
failure to orally argue each issue would not be construed as a
wai ver (19/697-98). [If counsel had been intentionally trying
to sandbag the state, why bring it up in the pretrial notion
in the first place, and risk the possibility that the
prosecutor mght read it?]. In any event, whether or not
anything that occurred can be characterized as *“sandbaggi ng”
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is immterial, given the jurisdictional nature of the problem
Jurisdiction cannot be conferred even by express agreenent of
the parties, nmuch less by a theory of waiver based on failure

to orally argue a witten nption. See Johnson v. State,

supra, 2007 WL 1933048, p.11, quoting Akins v. State, 691

So. 2d 587,588-89 (Fla. 1° DCA 1997).

| SSUE 111 (Jury Instructions Broadening Allegations in

| ndi ct ment)

Crain v. State, 894 So.2d 59,67-70 (Fla. 2004)(see SB42-

46) is in no way inconsistent wth the caselaw which
establishes that a trial court cannot constructively anmend a
grand jury indictnent by giving jury instructions or by
affording verdict options which broaden or expand the

al l egations contained in the indictnent [see |Ingleton v.

State, 700 So.2d 735,6739-40 (Fla. 5'"" DCA 1997); Huene \v.
State, 570 So.2d 1031 (Fla. 1°° DCA 1990); Stirone v. United

States, 361 U. S. 212,215-19 (1960); United States v. Mller,

471 U.S. 130,138-45 (1985)], nor is Crain inconsistent wth
the Florida precedent that a trial court commts fundanmental
error when it instructs the jury on an alternative el enent not

charged in the indictnment or information [see Eaton v. State,

908 So.2d 1164,1165 (Fla. 1°° DCA 2005)(and cases cited
therein); Hodges v. State, 878 So.2d 401 (Fla. 4'" DCA 2004);

Braggs v. State, 789 So.2d 1151 (Fla. 3d DCA 2001); Taylor v.
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State, 760 So.2d 298 (Fla. 4'" DCA 2000):; Abbate v. State, 745

So.2d 409 (Fla. 4'" DCA 1999)].

In the instant case, as the state acknow edges (SB17, 42),
def ense counsel objected to the proposed verdict form on the
ground that, due to the failure of the indictnent to allege
either prenmeditation or felony nurder, “I think it gives the
jury choices they don't really have” (40/3584-85). This was
sufficient to preserve the issue, if ©preservation were

required; but as Eaton, Hodges, Braggs, Taylor, and Abbate

make clear, the error is fundanmental anyway.
In Crain, the jury instruction given by the trial judge

on the charged offense of Kkidnapping was correct and was not

chal l enged on appeal; the indictment charged, and the jury
instruction required the state to prove, that the kidnapping
was done with the intent to commt or facilitate a hom cide.
894 So.2d at 67-68. However, in separately instructing on
ki dnapping as a predicate felony for a felony nurder
conviction, the judge added another alternative elenent; i.e.,
that the kidnapping nust be done with the intent to conmt or
facilitate a homcide or to inflict bodily harmon the victim

894 So.2d at 68. No objection of any kind was nade to the
di vergent instructions in Crain. On appeal, this Court
reasoned that since under Florida law “it is well settled that

if an indictnent charges preneditated nmurder, the State need

not charge felony nmurder or the particular underlying felony
to receive a felony nurder instruction”, the trial judge did
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not conm t f undanment al error by giving the divergent
instructions. 894 So.2d at 69-70.

In the instant case, in contrast, the indictnment did not

charge preneditated nmurder (nor did it charge felony nurder),

and the jury was instructed on alternative elenments of the

primary offense which were not alleged in the grand jury

i ndi ct nent. As the state recognizes (SB43), the converse of
t he proposition stated in Crain is not true, and an indictnent
which charges only felony nrmurder wll not support an
instruction which allows the jury to convict on a theory of

premedi tation. Ables v. State, 338 S.2d 1095 (Fla. 1 DCA

1976), see Lightbourne v. State, 438 So.2d 380,384 (Fla.

1983) (di stinguishing Ables on the basis that in Ables
premedi tated nurder was never all eged).

The state, ~citing Ables, argues that the error in
instructing the jury on preneditated nurder when preneditation
was not alleged in the indictment “is harmnl ess because the
evi dence overwhel m ngly supports Appellant’s conviction for
first degree nmurder based on felony nurder” (carjacking)
(SB45, and 43 n. 24). First of all, the indictment in this
case, unlike the one in Ables, didn't charge felony nurder
either. Secondly, not only was the evidence that a carjacking
occurred far short of “overwhel m ng”, it was legally
insufficient to prove the offense of carjacking, as to either
of the two potential crinmes (carjacking of the Chevy truck or
carj acking of the Jeep Cherokee) which the state still cannot
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make up its mnd is the basis of the conviction.

| SSUE |V (Carjacking)

Ri sk of a Non-Unam nous Verdi ct

In a pretrial hearing concerning the admssibility of
evi dence regarding the Rolex watch [see Cross-Appeal |ssue I],
the state made it clear that the subject of the carjacking
count was the Chevy truck:

In arriving at whatever verdict the jury reaches - -
the first bridge they’'ve got to cross and inherent
in their verdict is the paramunt issue of how M.
Deparvi ne got or received custody of the red classic
pi ck-up truck of the Van Dusen’s. That’s also
conprised in a count of the indictnent alleging
car | acki ng.

The State’'s theory of the case and the State’'s
proof wll support its argunment that M. Deparvine
obtained this forcibly against their consent during
the carjacking at or near the time of the Van
Dusens’ hom ci de.

(17/ 432, see 435, 438).

The evidence at trial, however, did not establish when or
under what circunstances appellant”® obtai ned possession of the
truck, and it certainly did not prove that it was by force as
opposed to trickery. The state’'s hypothesis at trial was that
at some point during the night appellant nust have dropped off

the truck at another |ocation and then lured the Van Dusens to

* As in his initial brief, for purposes of the sufficiency

argument as to carjacking, counsel wll assume without

conceding that appellant was the person who killed the Van
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an isolated dirt road under false pretenses, where he caught
them off guard and shot them in the front seat of their Jeep
Cher okee (37/3095,see 14/2526). [ The state on appeal also
asserts as a fact that appellant parked the truck at an
unknown | ocation (SB50,52), when the evidence actually does
not establish whether it was appellant or Rick who parked the
truck, nor whether (or how) appellant had obtained possession

of the truck at that tine. See Eutzy v. State, 458 So.2d

755,758 (Fla. 1984) regarding the “utter void” in the evidence
as to what my or may not have occurred prior to the
shooti ngs. Note also that the trial judge correctly granted
def ense counsel’s nmotion for judgnment of acquittal on the two
ki dnappi ng counts because there was no evidence that the Van
Dusens were ever confined or transported against their wlls].

At trial, during the argunent on defense counsel’s JOA
nmotion, the prosecutor argued interchangeably that the truck
was the subject of the carjacking (37/3089,3096), and that it
was the jeep (37/3091). The judge, understandably confused,
asked him to clarify his position, and the prosecutor now
hypot hesi zed that appellant had to carjack the Jeep in order
to get back to wherever he’'d left the truck (37/3097-98, 3100).

In his closing argunment to the jury, however, the
prosecutor barely nentioned the carjacking charge, and he
never argued the theory that it was the act of noving the
jeep, in order to get back to where the truck was parked, that
(..continued)

Dusens.
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constituted the charged carjacking; instead he presented to
the jury the much sinpler argument that appellant killed the
Van Dusens because he coveted their truck and intended to
acquire it by any neans necessary (40/3661, 3663, 3705).
Submtting this case to the jury under an indictnment and
instructions which allowed them to convict w thout unani nous
agreenent as to which vehicle - - the truck or the jeep - -
was the subject of the carjacking was fundanental error.

Perley v. State, 947 So.2d 672 (Fla. 4" DCA 2007); see also

State v. Weaver, 964 P.2d 713,717-21 (Mont. 1998); Ngo V.

State, 175 S. W 3d 738 (Tex.Cri m App. 2005).

The state on appeal still doesn’'t think it needs to reach
a firm decision on which vehicle it thinks was carjacked (see
SB57). lgnoring the persuasive authority of Waver and Ngo,
the state attenpts to distinguish Perley and Robinson v.

State, 881 So.2d 29 (Fla. 1°' DCA 2004) on the basis that here
“the prosecutor...did not argue to the jury that they could
convict Appellant of armed carjacking for stealing either the
Jeep SUV or the 1971 truck” (SB56).

The appellate court in Perley wote:

The state’s actions make the unanimty of the jury’'s
verdi ct questionable, as sone nenbers of the jury
could have determ ned that one incident constituted
escape, while others on the jury could have
determned that the other incident constituted
escape, rather than agreeing unaninously that the
sane incident <constituted escape. “As a state
constitutional matt er, a crim nal convi ction
requires a unanimus verdict in Florida.” Robi nson
v. State, 881 So.2d 29,30 (Fla. 1° DCA 2004). “Were
a single count enbraces two or npre separate
of fenses, albeit in violation of the sanme statute
26



the jury cannot convict wunless its verdict s

unani nous as to at |east one specific act.” 1d. at
31. “Where 1t 1s reasonable and possible to
di stingui sh bet ween specific i nci dents or
occurrences...then each should be contained in a
separate count of the accusatory docunment.” State
v. Dell’Ofano, 651 So.2d 1213,1216 (Fla. 4'" DCA
1995).

In the instant case, if neither the trial prosecutor nor
the Assistant Attorney General <can decide or coherently
explain which specific act was the subject of the charged
carj acking, how were the jurors - - left to their own devices
- - supposed to do it? Under the wunique circunstances
i nvol ved here, there is a constitutionally unacceptable risk
that the jury convicted appellant of carjacking wthout
reachi ng a unani nous agreenent as to which act constituted the
crine. And the risk is further enhanced by the fact that
neither of the two possible acts truly fits the definition of

a carj acking.

I nsufficiency of the Evidence (Truck)

The evidence does not show when or how appel | ant obt ai ned
possession of the truck. See Eutzy. The evidence does,
however, show that the truck was not at the scene where the
shooting occurred. Even under the broadest interpretation of
a carjacking statute, this does not qualify. Conpare State v.

Ednondson, SSw2d _ , 2007 W 2350248 (Tenn. 2007), in

whi ch the Suprene Court of Tennessee (after concluding that
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that state’'s statute was broader than the federal carjacking
statute and the statutes of a nunber of other states) held
that the evidence was sufficient to support a carjacking
conviction when the defendant forcibly demanded the keys to
the vehicle, even though the victim was approximtely three
car lengths away from the vehicle at the time of the

encount er. See also Alvarez v. State, So.2d __ (Fla.

3d DCA 2007)[ 2007 W. 1930656] (“Here, as in Flores [v. State,
853 So.2d 566,569 (Fla. 3d DCA 2003)], the victim was unaware
of the theft. W conclude, as we did in that case, that under
these circunstances the legislature did not intend for a

carj acking conviction to lie).

I nsufficiency of the Evidence (Jeep)

The taking of property after a nurder is not a robbery

(and hence not a carjacking, see Alvarez v. State, supra) when

the taking was not the nmotive for the nmurder. Mahn v. State,

714 So.2d 391,397 (Fla. 1998). Under the state’s own
hypothesis, the noving of the jeep from one l|ocation to
anot her was not even a concurrent notive for the nurders; it

was done sinply as part of an effort to avoid detection.
| SSUE V (Victimlnpact)

The state, relying on Alston v. State, 723 So.2d 148, 160

(Fla. 1998) and Hoskins v. State, So.2d _ (Fla.
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2007)[ 2007 WL 1147291], argues “harm ess error”. I n Hoski ns,
the issue on appeal was whether the trial court erred in
failing to give a Ilimting instruction at the tim the

evidence was admtted. The judge in Hoskins did give a

limting instruction at the conclusion of all the evidence
This Court determned that “given that the trial court

ultimately instructed the jury properly, the m ni nal anpunt of

victim inpact evidence presented, and the strong case for

aggravation and the relatively weak case for mtigation, any
error would be harnm ess beyond a reasonable doubt.” I n
Al ston, the state presented only a single victim inpact
wi t ness, and exhi bited one photograph of the victimduring its

penalty phase closing argunent. See Branch v. State, 685

So.2d 1250, 1253 (Fla. 1996).

Appellant’s contention in the instant case, in sharp
contrast to Hoskins and Alston, is that the state introduced
excessive and unduly enotional victim inpact evidence which
became the overwhelmng feature of the penalty phase, in
violation of the Due Process Clause of the Fourteenth
Amendnent (a claimrecognized as potentially valid by all nine

Justices in Payne v. Tennessee, 501 U.S. 808 (1991)), and in

violation of 890.403 of Florida's Evidence Code. If, after
reviewing the victim inpact evidence which the state put
before appellant’s jury (see initial brief, p.66-75), this
Court were to conclude that it was not excessive and was not
enmotionally inflammatory, then appellant will |ose this Point
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on Appeal on the nerits. But if this Court agrees wth
appellant’s contention that the victiminpact evidence was so
excessive and enotionally charged as to becone the feature of
this one-day penalty proceeding, then that ©pretty rmuch

di sposes of any “harm ess error” claim See Bowles v. State,

716 So.2d 769,773 (Fla. 1998); State v. DiGuilio, supra.

The state, in hindsight, seenms to think that a death
recommendation from the jury would have been a slam dunk no
matter how it presented its penalty phase case (SB62). | f
that were true, then why pile on and risk reversal by

i ntroducing unnecessary inflammtory testinony before the

jury? If the famly menmbers all strongly wished to testify the
prosecutor could have called them during the Spencer hearing
before the judge, who would have been nuch less likely than
jurors to let enotion influence his decision. Mor eover, even
t hough newspaper accounts (the accuracy of which was not
di sputed by the prosecutor or the judge) reported that at
| east five jurors were crying during the famly nenbers’
testinmony, the vote recommending the death penalty was cl ose

(8-4). See Snelgrove v. State, 921 So.2d 560,571 (Fla.

2005) (vote breakdown can be a useful consideration in
det erm ni ng whet her penalty phase error is harnful); Mahn v.
St at e, 714 So.2d 391,398 (Fla. 1998) (where jury death
reconmendation was by an 84 vote, “we cannot conclude that
the error was harm ess beyond a reasonable doubt”).
Therefore, since the state cannot show that its enotionally
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charged victim inpact presentation could not have swayed the
votes of two or nore jurors, its “harmess error” argunent

must fail.

| SSUE VI (Juror Rucker)

Under si gned counsel disputes the accuracy of the state’s
statenents that “M. Rucker unequivocally stated that he woul d
not allow the state to prove a capital case and sentence a
def endant to death based on circunmstantial evidence” (SB67),
and “He indicated that ~circunstantial evidence would be
sufficient to support a conviction, but he could not base a
death sentence on circunstantial evidence” (SB67-68). The
voir dire transcript shows that M. Rucker said no such thing
(24/1298- 1300, 1372-73).

As for the state’'s claim that defense counsel waived his
obj ection to the excusal for cause of M. Rucker by failing to
articulate his grounds, while it is true that the trial judge
didn’t nuzzle defense counsel, and he could have plowed ahead
when the judge nmde it clear he was finished with the |ast
juror and counsel should nove on to the next guy (24/1387)(see
SB66), appellant should not forfeit his right to relief for a
constitutional error where the trial court i nterrupted
counsel’s attenpt to articulate the grounds for his previously

made obj ecti on. See Nieves v. State, 678 So.2d 468 (Fla. 4"

DCA 1996) .
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| SSUE VII (Ring). Appellant will rely on his initial brief.

| SSUE VII1 (Sentencing Order)

The state inaccurately clainms that the trial court found
all of the mtigators proposed by defense counsel except one;
i.e., that the totality of the ~circunstances did not
denonstrate that death was the appropriate penalty (SB74).
The main nonstatutory mental mtigating factor offered by the
def ense was based on the Spencer hearing testinony and witten
report of Dr. Eric Rosen, who concluded that appellant suffers
from several recognized psychiatric conditions (14/2493,2518-
23;42/3979-83). Contrary to the state’'s assertion (SB73), Dr.
Rosen’ s opi nions were not “refuted” by the state’s expert, Dr.
Oto (see 42/4020-21, 4025, 4027). Moreover, the trial judge
did not reject this mtigating evidence based on conflicting
testimony, he sinply ignored it (15/2561). In this respect,
and in all respects, the judge failed to conply with the
m nimum requirements for evaluating mtigating circunstances

set forth in such cases as Canpbell v. State, 571 So.2d

415,419 (Fla. 1990); Ferrell v. State, 653 So.2d 367,371 (Fla.

1995); and Wodel v. State, 804 So.2d 316, 326-27 (Fla. 2001).

“A sentencing order that conprehensively addresses all
mtigation” is “absolutely essential” to nmeaningful appellate
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review in capital cases. Wodel

Cr oss- Appeal Issue | (Rolex Watch)

In applying the prejudice vs. probative value bal ancing
test under 890.403 of the Evidence Code, the trial court

“necessarily exercises its discretion.” State v. MC ain, 525

So.2d 420, 422 (Fla. 1988); Steverson v. State, 695 So.2d

687,688 (Fla. 1997); see Sims v. Brown, 574 So.2d 131, 133

(FI a. 1991) (“wei ghing of rel evance versus prejudice or
confusion is best performed by the trial judge who is present
and best able to conpare the two”). The prejudicial inpact,
in a circunstantial evidence nurder trial, for the jury to
hear that the defendant had recently served time in prison, is
obvious, and it would be devastating to the presunption of

i nnocence. See Palner v. State, 548 So.2d 277 (Fla. 1 DCA

1989); Cornaetzer v. State, 736 So.2d 1217 (Fla. 5'" DCA 1999);:

Bowers v. State, 929 So.2d 1199,1201 (Fla. 2d DCA 2006); see,

generally, MCall v. State, 941 So.2d 1280,1283 (Fla. 4" DCA

2006) (evi dence suggesting the defendant has commtted other
crimes “can have a powerful effect on the results at trial”).

In the instant case, the prosecution wanted to introduce
appellant’s extensive statenents in response to police
interrogation concerning his acquisition of a Rolex watch in
prison (see 3/376-77,385, 389-90, 394-95, 401, 413), so it could
argue to the jury that appellant’s statements were false
( SB79, 82, 85).
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[Contrary to the state’'s assertion, the prosecution was
not able to “disprove” that appellant was able to hide
contraband (the watch) in prison and snuggle it out of the
Work Release Center; at best, the state could argue to the
jury, based on the testinmony of its correctional officer
rebuttal witnesses, that it would have been difficult (See
38/ 3299- 3300; 39/ 3393- 99, 3455-57, 3469, 3534- 37, 3540- 55, 3558-59).

OQbviously, the fact that the correctional officers never

di scovered appellant in possession of a Rolex watch (39/3536-

37,3543-44) is not inconsistent with appellant’s testinmony
that he had one. Both correctional officers acknow edged t hat
D.OC's efforts to keep contraband out of the correctiona
facilities, and to prevent inmates from violating rules, are
not fool proof (39/3544-46,3551-53); as Mjor Pitts put it,
“Sure, you're going to mss sonething. [W're] all human”
(39/3546)] .

The prosecutor below nade the following argunent in
opposing the defense’s notion in |imne:

To allow the Defendant to suggest to the jury in
this case that he legitimately purchased the
victins’ truck with the cash proceeds from the sale
of a Rolex watch wi thout reference to the purported
manner of its acquisition of the watch would be to
suggest that the existence of the watch was a fact
uncontested by either investigating detectives or
t he prosecution. The jury would be msled by the
evi dence rather than enlightened by it. The State
of Florida would be extrenmely prejudiced as a result
of its inability to put the Defendant’s assertion of
i nnocence to an adversari al test. The jury
necessarily would have to accept the Defendant’s
version as true and view the State’s inability to
di scount his claimas an inplicit stipulation by the
State that a Rolex sale actually occurred.
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(7/ 1240, see 17/ 436-37,439) (enphasi s supplied).

At trial, appellant testified that he acquired the Rol ex
watch from a man nanmed Bill Jam son, now deceased, whom he’d
met in prison (38/3299-3300). Judge Padgett ruled at trial
(agreei ng with t he prosecutor’s ar gument t hat Judge
Ficarrotta’' s pretrial order in limne was tentative and the
issue was “in a whole different footing” once appellant took
the stand and testified about the Rolex) that the door was now
open for the state to cross-examne appellant about the
ci rcunst ances under which he obtained the watch and brought it
out of prison (37/3110-11,3119-21). And that is precisely
what the state did (39/3393-99, 3455-57,3469). The state also
introduced testinmony of correctional officers Pitts and
Randol ph in its rebuttal case (39/3540-55).

So, all of the state's expressed concerns about being
able to challenge or contradict appellant’s version were
sati sfi ed. Once appellant put the Rolex in issue before the
jury, the prejudice vs. probative value calculus changed.
Thus, Judge Ficarrotta did not abuse his discretion in
granting the defense’s nmotion in limne and preventing the
state from prematurely and prejudicially injecting appellant’s
prior inmprisonment into the trial. Li kewi se, Judge Padgett
did not abuse his discretion at trial in allowing the state to
cross-exam ne appellant regarding his acquisition of the Rol ex
in prison, and to introduce rebuttal testinony.
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Trial court rulings in limne are entirely tentative, and
subject to reevaluation in |light of the devel opi ng evi dence at

trial. State v. Zenobia, 614 So.2d 1139 (Fla. 4'" DCA 1993);

Hawker v. State, 951 So.2d 945,950-51 (Fla. 4" DCA 2007). A

party cannot conplain on appeal (see SB85) of the exclusion of
evi dence which was subsequently introduced. See Heath v.

State, 648 So.2d 660,665 (Fla. 1994); Holland v. State, 359

So.2d 28,29 (Fla. 3d DCA 1978); Henry v. State, 566 So.2d 29

(Fla. 4'" DCA 1990); Alvarez v. State, 817 So.2d 1037,1038

(Fla. 3d DCA 2002).

Cr oss- Appeal Issue Il (Statenment Against Interest)

The trial judge also did not abuse his discretion in
ruling that Rick Van Dusen’s statenents to his co-worker Peter
Wl son were inadm ssible. The judge made the follow ng
findi ng:

In or der for a st at enent to fall Wi thin
890.804(2)(c), Florida Statutes, the declarant nust
be aware of the risk of harmto his own pecuniary or
penal interest at the tine the statenment is nade.
See Hunt v. Seaboard Coast Line R Co., 327 So.2d
193 (Fla. 1976); Dinter v. Brewer, 420 So.2d 46
(Fla. 1°' DCA 1983). In the case at hand, the Court
does not find M. Van Dusen was aware of a risk of
harm to his own penal interest or that a reasonable
person would believe he would be subject to tax
fraud charges and ©penalties stemmng from a
conversation with a co-worker or friend about the
sale of his vehicle. See Lightbourne v. State, 644
So.2d 54 (Fla. 1994). As such, the statenents to
M. WIlson do not qualify wunder §890.804(2)(c),
Florida Statutes and are excluded.
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(2/ 254- 55)

The state msinterprets the judge s reasoning as being
based on Rick’s presuned confidence that his friend could be
trusted and wouldn’t rat him out (see SB89-90). The cite to

Li ght bourne - - a case which indicates that the applicability

of the statenment against penal interest exception turns on
whet her a reasonable person would believe at the time of
maki ng the statenent that he would be subject to a crimna

penalty, 644 So.2d at 57 - - suggests otherw se. The law is
clear, as the trial judge recognized, that the statutory
exception requires that the person nmaking the statenment nust
have understood his or her own potential crimnal liability.

Smith v. State, 746 So.2d 1162,1168 (Fla. 1% DCA 1999); Evans

v. Seagraves, 922 So.2d 318,320 n.2 (Fla. 1 DCA 2006); see

also People v. Hayes, 21 Cal. 4'" 1211,1257 n.4, 989 P.2d

645,673 n.4 (1999).
Where a declarant’s statenments would not tend to subject

himto a crimnal charge at the tine the statenent was nmade,

t hey cannot be considered decl arati ons agai nst penal interest.

See State v. Fredette, 462 A 2d 17,21-22 (Me. 1983); People

v. Brownridge, 570 N.W2d 672,678-79 (Mch. App. 1997), rev'd

on other grounds, 591 N W2d 26 (Mch. 1999). St at ement s
merely indicating an intent to commt an offense (or assist
soneone else in doing so) do not qualify. Fredette;

Br ownri dge.

Filling out an invoice with a price less than the actual
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sales price is not a crimnal offense. In order to (arguably)
be chargeable - - as an aider and abetter - - with m sdenmeanor
sales tax fraud under Fla. Stat. 812.05(1), Rick Van Dusen
woul d have had to do the further act of conveying the bill of
sale to the buyer, who in turn would have had to do the
further act of presenting the bill of sale to the tax
collector in order to report a price less than the actual
sal es price. Unl ess and until those acts are done, there is
no crine. [Rick’"s witing the invoice was, at nost, nere
preparation; it could not be “attenpted sales tax fraud” for
t hat reason, and al so because the main offense - - reporting a
false sales price to the tax collector - - is in itself an

attenmpt; and therefore under the reasoning of Adans v. Mirphy,

394 So.2d 411 (Fla. 1981) “attenpted sales tax fraud” is a
nonexi stent cri ne. See Brown v. State, 550 So.2d 142, 143-44

(Fla. 1° DCA 1989)(and cases cited therein); Cox v. State, 443

So.2d 1013,1015 (Fla. 5" DCA 1983)(“[a]ttenpted making of a
fal se and fraudul ent insurance claimis a nonexistent crine in
Florida”)].

Nothing Rick Van Dusen said to Peter WIson could have
subjected himto crimnal prosecution at the tine he made the
st at enent s. The trial judge did not err in ruling that they
were not admi ssible under the declaration against penal

i nterest hearsay exception.
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