I N THE SUPREME COURT OF FLORI DA

PI NKEY W CARTER
Appel | ant,
V.

STATE OF FLORI DA,
Appel | ee.

CASE NO  SCO06- 156

ANSVER BRI EF OF APPELLEE

Bl LL McCOLLUM
ATTORNEY GENERAL

CHARVAI NE M M LLSAPS
ASS| STANT ATTORNEY GENERAL
FLORI DA BAR NO. 0989134

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414- 3300

COUNSEL FOR THE STATE



TABLE OF CONTENTS

PAGE( S
TABLE OF CONTENTS . . ... e e e I
TABLE OF ClI TATIONS. . . .. e L
PRELI M NARY STATEMENT . . . . . e 1
STATEMENT OF THE CASE AND FACTS. . ... .. . i 1
SUMMARY OF ARGUNMENT . . . .. e e 40
ARGUMENT . . . o 45
| SSUE |
WHETHER THE TRI AL COURT PROPERLY RULED THE STATUTE ABOLI SHI NG
THE | NTOXI CATI ON DEFENSE WAS CONSTI TUTI ONAL? (Restated) .... 45
| SSUE |1

VWHETHER THE TRI AL COURT PROPERLY FOUND THE MURDERS OF VI CTI M5
REED AND PAFFORD TO BE COLD, CALCULATED AND PREMEDI TATED?
(Restated) ........ .. .. e e 51

| SSUE |11

VWHETHER THE TRI AL COURT PROPERLY FOUND AND | NSTRUCTED THE JURY
ON THE DURI NG THE COURSE OF A BURGLARY AGGRAVATOR? ( Rest at ed)

......................................................... 60
| SSUE |V

VWHETHER THE TRI AL COURT ABUSED | TS DI SCRETI ON I N ASSI GNI NG
GREAT WEI GHT TO TWO OF THE AGGRAVATORS? (Restated)......... 72
| SSUE V

VWHETHER THE TRI AL COURT' S SENTENCI NG ORDER | S SUFFI Cl ENTLY
CLEAR? (Restated) .......... .. ..t 74

| SSUE VI

VWHETHER THE PROSECUTION |I'S JUDI Cl ALLY ESTOPPED FOR SEEKI NG THE
DEATH PENALTY BASED ON A LETTER TO MEXI CAN OFFI Cl ALS?
(Restated) ........ .. .. e 80



| SSUE VI |

VWHETHER THE TRI AL COURT PROPERLY DENI ED THE MOTI ON TO DECLARE
FLORI DA’ S CAPI TAL SENTENCI NG SCHEME UNCONSTI TUTI ONAL BASED ON
RING V. ARI ZONA, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed.2d 556
(2002)? (Restated) ......... .. 88

| SSUE VI |

WHETHER THE TRI AL COURT REFERRI NG TO THE JURY’ S DEATH
RECOMVENDATI ON AS A RECOMMENDATI ON VI OLATES CALDWELL V.
M SSI SSI PPI, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231

(1985)7? (Restated) ......... .. et 92
CONCLUSIE ON. . ..t e s e e e e e e e 100
CERTIFICATE OF SERVICE . .. ... . e e 101



TABLE OF CI TATI ONS

CASES PAGE( S

1000 Friends of Maryland v. Browner,
265 F. 3d 216 (4th Gir. 2001) . ... .. 86

Al nendarez-Torres v. United States,
523 U.S. 224, 118 S. C. 1219, 140 L. Ed. 2d 350 (1998)....... 91

Al varez v. State,
768 So. 2d 1224 (Fla. 3d DCA 2000) ......... ... 66

Aurmul l er v. State,
2006 WL 3524033 (Fla. 2d DCA 2006) . ....... ... 95

Banks v. State,
700 So. 2d 363 (Fla. 1997) . ... . . . . .. 69

Barrett v. State,
862 So. 2d 44 (Fla. 2d DCA 2003) . ... i 49

Bel cher v. State,
851 So. 2d 678 (Fla. 2003) . ..... .. .. e 91

Bl anco v. State,
706 So. 2d 7 (Fla.1997) ... . . . . . 68

Bl unberg v. USAA Casualty I nsurance Co.,
790 So. 2d 1061 (Fla. 2001) ...... .. 84, 85

Bl ystone v. Pennsyl vani a,
494 U.S. 299, 110 S. C. 1078, 108 L. Ed. 2d 255 (1990)....... 69

Bott oson v. Mbore,
833 So. 2d 693 (Fla. 2002) ....... . . .. 43, 89

Brooks v. State,
918 So. 2d 181 (Fla. 2005) ...... . .. e 70

Buzia v. State,
926 So. 2d 1203 (Fla. 2006) ........ .. ... 73, 98

Cal dwel |l v. M ssissippi,
472 U.S. 320, 105 S. C. 2633, 86 L. Ed. 2d 231 (1985) .... 43,92

Cirack v. State,
201 So. 2d 706 (Fla.1967) . ... .. ... 50

Cochran v. State,
65 Fla. 91, 61 So. 187 (Fla. 1913) ......... . ... . ... ... 50



Cuc v. State,
834 So. 2d 378 (Fla. 4th DCA 2003) ......... . ... 49

Davis v. State,
737 So. 2d 480 (Ala. 1999) ... . ... 66, 68

Del gado v. State,
776 So. 2d 233 (Fla. 2000) ......... ... ... 41, 60, 63, 64

Dennis v. State,
817 So. 2d 741 (Fla. 2002) ....... . ... . 57,76, 99

Diaz v. State,
860 So. 2d 960 (Fla. 2003) ..... ... i, 52,58

Engl and v. State,
940 So. 2d 389 (Fla. 2006) ......... ... 56, 63, 98

Farina v. State,
937 So. 2d 612 (Fla. 2006) ....... .. ..., 60, 71

Fitzpatrick v. State,
859 So. 2d 486 (Fla.2003) ...... .. 64, 70

Floyd v. State,
850 So. 2d 383 (Fla.2002) ....... .. 64, 65

Foster v. State,
778 So. 2d 906 (Fla. 2000) . .... ... 76

Ford v. Strickl and,
696 F.2d 804 (11th Cir. 1983) .. ... . . . .. it 78

In re Ark-La-Tex Tinber Co., Inc.,
2007 W 210364 (5th G r. January 29, 2007) .................. 83

Garner v. State,
28 Fla. 113, 9 So. 835 (Fla. 1891) ......... ... .. . . . . . ..., 50

d obe v. State,
877 So. 2d 663 (Fla. 2004) .. ... ... . . . e 95

Geen v. State,
907 So. 2d 489 (Fla. 2005) .. ... . . 92

Harris v. Al abama,
513 U.S. 504, 115 S. C. 1031, 130 L. Ed. 2d 1004 (1995)...... 79

Hannon v. St ate,
941 So. 2d 1109 (Fla. 2006) ....... ...t 95



Hldwn v. Florida,

490 U. S. 638, 109 S. Ct. 2055, 104 L. Ed. 2d 728 (1989)....... 90
Hi t chcock v. State,

578 So. 2d 685 (Fla. 1990) . ... ... . . .. 69
Hof f man v. St at e,

474 So. 2d 1178 (Fla. 1985) . ... ... . . . . . 84
Hol | and v. St at e,

773 So. 2d 1065 (Fla. 2000) ..... .. 79
Hut chi nson v. Stat e,

882 So. 2d 943 (Fla. 2004) ... .. . . . 59
JSZ Financial Co., Inc. v. \Wipple,

939 So. 2d 1189 (Fla. 4th DCA 2006) ............ . ..., 85
Janes v. State,

695 So. 2d 1229 (Fla. 1997) ... . . . . 94
Johnson v. St at e,

921 So. 2d 490 (Fla. 2005) . ... . . 66
Jones v. United States,

526 U.S. 227, 119 S. . 1215, 143 L. Ed. 2d 311 (1999)....... 90
Lowenfield v. Phel ps,

484 U.S. 231, 108 S. Ct. 546, 98 L. Ed. 2d 568 (1988) ........ 69
Mackerl ey v. State,

777 So. 2d 969 (Fla. 2001) ... ... 61
Marshal | v. Crosby,

911 So. 2d 1129 (Fla. 2005) ... .. . . 91
Monfiston v. State,

2006 WL 3788123 (Fla. 4th DCA Decenber 27, 2006) ............ 87
Mont ana v. Egel hoff,

518 U.S. 37, 116 S. C. 2013, 135 L. Ed. 2d 361 (1996) 46, 48
Mul vaney Mech., Inc. v. Sheet Metal Wrkers International

Associ ati on, Local 38,

288 F.3d 491 (2d Gir. 2002) .. ... . . 86
Muhanmmad v. State,

782 So. 2d 343 (Fla. 2001) . ... . . . 97



New Hanpshire v. Mine,
532 U.S. 742, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001)....... 85

Ni xon v. Singletary,
758 So. 2d 618 (Fla. 2000) . ... 2

Ni xon v. State,
857 So. 2d 172 (Fla. 2003) . ... . 2

Odom v. St at e,
782 So. 2d 510 (Fla. 1st DCA 2001) ........ ... ... 51

Peopl e v. AtKkins,
18 P.3d 660 (Cal. 2001) ... ... 49

Peopl e v. Davis,
958 P.2d 1083 (Cal. 1998) ... . ... 67

Perry v. State,
801 So. 2d 78 (Fla. 2001) ... ... ... 98

Ring v. Arizona,
536 U.S. 584, 122 S. C. 2428, 153 L. Ed. 2d 556 (2002). 43,89, 96

Robi nson v. State,
865 So. 2d 1259 (Fla. 2004) ... ... . . . . . e 95

Rogers v. State,
2007 W 108367, *11 (Fla. January 18, 2007) ................. 69

Sattazahn v. Pennsyl vani a,
537 U.S. 101, 123 S. . 732, 154 L. Ed. 2d 588 (2003) ....... 97

Schrack v. State,
793 So. 2d 1102 (Fla. 4th DCA 2001) ........ ... ... 66

Si )mmons v. St at e,
2006 WL 3313741, *2 (Fla. 2006) ......... ... ... 90

Spencer v. State,
615 So. 2d 688 (Fla. 1993) ... .. . . .. 3

State v. I|seley,
944 So. 2d 227 (Fla. 2006) .. ... .. 26

State v. Rui z,
863 So. 2d 1205 (Fla. 2003) ....... . . . . 63, 64

State v. Steel e,
921 So. 2d 538 (Fla. 2005) ........ ... . ... . .. 36, 73, 90

- Vi



St ephens v. Tol bert,
471 F.3d 1173 (11th CGr. 2006).. ... ...t 83, 85

Taylor v. State,
937 So. 2d 590 (Fla. 2006) .. ... .. 95

Tenner v. Gl nore,
184 F.3d 608 (7th GCir. 1999) ........ . . . . . . . i 71

Tillman v. State,
471 So. 2d 32 (Fla. 1985) ......... ... .. . ... . ... 47, 83, 89, 94

Troy v. State,
2006 W 2987627, *5 (Fla. QOctober 19, 2006) ................. 48

United Kingdomv. United States,
238 F.3d 1312 (11th Cir. 2001). ... .. e 88

United States v. Najjar,
300 F.3d 466 (4th Gir. 2002) . ... . 70

United States v. Paz,
405 F. 3d 946 (11th Gir. 2005) ...... .. i 90

Wal drop v. State,
859 So. 2d 1181 (Ala. 2002) . ... 78

Way v. State,
760 So. 2d 903 (Fla. 2000) .. ... 99

Waver v. State,
894 So. 2d 178 (Fla. 2004) . ... ... . . . . 92, 97

Wei and v. State,
732 So. 2d 1044 (Fla. 1999) .. ... .. . . . . e 67

Yates v. United States,
354 U. S 298, 1 L. BEd. 2d 1356, 77 S. C. 1064 (1957) ........ 70

FLORI DA STATUTES

OTHER

Rand G Boyers, Precluding Inconsistent Statenents: The Doctrine
of Judicial Estoppel, 80 Nw. U L. Rev. 1244, 1254, 1262 (1986)
.......................................................... 86



Kira A Davis, Judicial Estoppel and Inconsistent Positions of
Law Applied to Fact and Pure Law, 89 Cornell L. Rev. 191, 196

(2003) ot 86
Fla. R OAPP. P. 9.142() (6) .« o voeeee e 08
Fla. R OAPP. P. 9.142() (6) .« o voeeee e 08

- Vi






PRELI M NARY STATEMENT

Appel I ant, PINKEY W CARTER, the defendant in the trial court,

will be referred to as appellant, the defendant or by his proper
nane. Appellee, the State of Florida, will be referred to as the
St at e.

Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this brief
will refer to a volune according to its respective designation

within the Index to the Record on Appeal. A citation to a vol une

will be followed by any appropriate page nunber wthin the
vol une. The synbol "IB" will refer to appellant’s initial brief
and will be followed by any appropriate page nunber. Al 'l

doubl e underlined enphasis is supplied.

STATEMENT OF THE CASE AND FACTS

This is the direct appeal of capital case involving a triple
hom cide. Carter was sentenced to life for one of the nurders
and to death for the other two nurders. Carter was indicted by
a grand jury, on January 15, 2004, for three counts of first-
degree nmurder with a firearmof (1) denn Pafford; (2) Elizabeth
Smth Reed and (3) Courtney Nicole Smth. (R Vol. 1 12-13).

The murders were committed on July 24, 2002. (R Vol. 1 12-13).

The defendant filed nunmerous pre-trial notions, including a

notion to suppress statenments, adm ssions and confessions nade



to Detective Ford after his arrest in Kentucky, asserting that

the statements were obtained in violation of Mranda and after

the invocation of the right to counsel. (R Vol. 11l 358-359).
The trial court reserved ruling on the notion until it heard the
proffer. (R Vol. Ill 360). The defendant also filed a notion

in limne concerning weapons seeking the exclusion of testinony
that Carter had an additional rifle or handguns when he crossed
the border in Mexico and which the trial court granted. (R Vol.
11 415-416; 417). Carter also filed a notice of waiver of the
mtigating circunstance of no significant prior crimnal history
(R Vol. Ill 423). Defense requested that Dr. Krop be appointed
as a confidential nmental health expert which the trial court
granted. (Vol. V 752-753). The defendant entered a wai ver of
speedy trial and noved for three continuances. (Vol. V 757-758;
Vol . VI 955, 964;990). The trial court held hearings on the
various pre-trial notions. (Vol. V 790-951).

Jury sel ection began on Septenber 19, 2005 and | asted two
days. (T. Vol. 11X 1-200; Vol. X 201-400; Vol. X 401-600; Vol.
XI'l 601-800; Vol. XIIl 801-808). Prior to jury selection, the
trial court conducted a Nixon inquiry.® (T. Vol. IX 4). Defense

counsel explained the their defense was going to be a concession

! Ni xon v. Singletary, 758 So.2d 618 (Fla. 2000) (N xon
I1); N xon v. State, 857 So.2d 172 (Fla. 2003)(N xon I11).
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that Carter committed these crines during voir dire and opening
statenments but the two nmurders were second degree and one of the
murders was mansl aughter. (T. Vol. I X 4). Carter personally
agreed to the trial strategy of conceding to the | esser included
offenses (T. Vol. 11X 4-5). The final jury panel was Susan
Brink; George Canmon; Barbara Pedrazoli; Marilyn Hi ghland; Brian
Swal l ow; Maria MIler; Mary Gasior; Teresa El nore; Margaret
Rusnak, M chael Shields; D xie Borthw ck and Janmes Ayers with
alternates Julie Smth and Robert O Neil. (T. Vol. X Il 808).

@Qui |t phase began on Septenber 21, 2005. The jury was sworn.
(T. Vol. XiIl 827). Judge Lance Day presided at the pre-trial
hearings, the guilt phase, the penalty phase, the Spencer
hearing? and sentencing.® Carter was represented by Public
Defender Bill Wite and Assistant Public Defender Al an
Chi pperfield. Both defense counsel are death certified
attorneys. (T. Vol. 11X 6). One of the two prosecutors, Mse
FIl oyd was not death certified yet. (T. Vol. IX 7).

The trial court gave prelimnary instructions to the jury. (T.

Vol . XIIl 827-837). The prosecutor presented opening statenents

2 Spencer v. State, 615 So.2d 688 (Fla. 1993).

3 Chief Judge Donald Mran presided at one point during the
guilt phase when Judge Day’'s father suffered a heart attack
during closing argunents. (T. Vol. Xvill 1811-1815). A

evi dence was taken in front of Judge Day.
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expl aining that Carter nurdered the three victins. (T. Vol. XlI
840-858). Defense counsel also presented an opening statenent.
(T. Vol. XIll 859-877). After opening, the trial court
conducted a second Ni xon inquiry in which Carter renewed his
agreenent to the strategy. (T. Vol. XIlIl 878-879).

During the guilt phase, the State presented twenty-four
wi tnesses: (1) Richard Smth; (2) Donald Schoenfeld; (3) Nornma
Buchanan; (4) Mchelle Royal; (5) Antonella Leat herwood; (6)
Margarita Arruza; (7) Jack Harley; (8) Richard Perfetto; (9)
Cristan Carter; (10) Terry Booth; (11) Steven Carter; (12)
Cynthia Starling; (13) Detective Charles Ford; (14) Bonnie
MIller; (15) Howard Rawlins; (16) WIIiam Roeske; (17) Rogelio
Gonzal ez; (18) Isnmeal Sandoval; (19) Al ejandro Madrigal; recal
of Charles Ford (20) Thonmas Pulley; (21) Oficer Edward R
Sul l'ivan; (22) Trooper Brad Smith; (23) Trooper Brian Duval;
(24) Former Trooper Janes MIIs.

Richard Smth, Ms. Reed’s son, testified that he was |iving
with his nother in her honme at 7029 Bar kwood Drive on the date
of the murder, July 24, 2002. (T. Vol. XIIl 881-882). He was
fourteen at the tine. (T. Vol. XIII 882). H s sister, little
brother and little sister lived wwth them (T. Vol. Xl 883).
H s ol der sister, Courtney was 16 years old; his little brother,

Brian Reed (BJ), was about 8 years old and his little sister,



Rebecca was 8 years old at the tinme. (T. Vol. XIIl 883). His
nmom M. Pafford, his sister, his little sister and his little
brother were all at the house on July 23, 2002. (T. Vol. Xl
883-884). M. Pafford who was a manager at Publix where he

wor ked, was dating his nom (T. Vol. XIlIl 884). M. Pafford and
his mom had been dating a couple of nonths. (T. Vol. Xl Il 884).
M. Pafford owned a red Chevy truck which he drive over to his
nmom s house that night. (T. Vol. XIIl 885). The defendant, Chip
Carter, called the house at around 11: 00 or 11:30 and he
answered the phone. (T. Vol. XIlIl 887). Carter asked if his nom
was there and he answered: “No”. (T. Vol. XIIl 888). It was a
lie, his nomwas home, but his nmomdid not want to talk to
Carter. (T. Vol. Xill 888-889). He went to sleep in his bedroom
whi ch he shared with his little brother. (T. Vol. XIIl 889). A
| oud bang awake him (T. Vol. XIIl 890). Soneone, which sounded
like his sister, screanmed “call 911 oh, ny God, call 911" (T.
Vol. Xl 890). He heard nore pops. (T. Vol. XilIl 891). He
went to get his BB gun which was in the gun cabinet next to his
bed. (T. Vol. XIll 892). He ran into the living roomwth his
BB gun. (T. Vol. XIlIl 892). He saw his sister Courtney on the
floor. (T. Vol. XIll 892). He tried to talk to her but she only
made gurgling sounds. (T. Vol. X1l 893). He then saw his nmom

across the living room (T. Vol. Xl 894). Hi s nother was



| ayi ng down across the wall. (T. Vol. XIll 895). He stepped
over his sister and went to his nother. (T. Vol. X1l 895). His
nmot her wasn’t noving and wasn’t neking any noise. (T. Vol. X1l
896). M. Pafford was behind the couch. (T. Vol. X1l 896). He
could tell that M. Pafford was al so dead. (T. Vol. X1l 896).
He could still snell gunpowder. (T. Vol. XIll 896). He told his
little brother and sister to go hide under their beds. (T. Vol.
XIll 896-897). He did not hear any truck leaving. (T. Vol. XlI
897). He called 911. (T. Vol. X Il 897). The police arrived
and grabbed himand put himin the cop car. (T. Vol. XIlI 898).
He throw the BB gun under his bed so the police would not think
he was involved. (T. Vol. X1l 898). Rescue cane and took his
sister. (T. Vol. XIIl 898). The prosecutor introduced

phot ographs of the nurder scene as exhibits
#3,4,5,6,7,8,9,10,11. (T. Vol. XIII 899-907). Chip Carter had
.22 rifles. (T. Vol. XIll 904). He could not renenber whet her
the front door was open or not. (T. Vol. XIIl 909). The
backyard fence was pushed in. (T. Vol. XIlIl 910). Chip Carter
had a relationship with his nother and he lived with themin
their house. (T. Vol. XIlIl 911). H's nother and Carter had an
off and on relationship. (T. Vol. XIIl 911). They would have
argunents. (T. Vol. XIIl 911). He and M. Pafford worked at the

Bartram Road Publix. (T. Vol. X1l 912). Hi s nother had worked



at that Publix as well. (T. Vol. X1l 912). He saw Carter
sitting in his truck, in the back of the ABC Liquor store’s
parking lot, after Carter had noved out of the house. (T. Vol.
XIl1l 912). Carter continued to call his nother after they broke
up. (T. Vol. XIlIl 913). At tinme his nomwould talk with carter
and at tinmes she would not. (T. Vol. XIIl 913). He and Carter
went hunting together twice. (T. Vol. Xl 913-914). He
identified exhibit #12 as the rifle that Carter owned. (T. Vol.
Xill 914). He identified a photograph of carter’s truck. (T.
Vol. XIIl 915-916). He was not sure if the voice scream ng cal
911 was his sister or his nother’s. (T. Vol. XIIl 922). They
had two or three dogs, chihuahuas, at that tinme who were running
around the house that night. (T. Vol. XilIl 923). There were
nmotion lights in the backyard. (T. Vol. XIll 937). The French
doors in the living roomnear M. Pafford s body led to the
backyard. (T. Vol. X1l 938). 1In his mnd, the voice was his
sister’s. (T. Vol. XIlIl 941). The trial court excluded a
incident of Carter slapping Courtney. (T. Vol. Xl Il 942-945).
Carter and his sister Courtney did not get along. (T. Vol. XIII
952) .

Sergeant Donal d Schoenfeld with the Jacksonville Sheriff’s
Ofice (JSO, testified for the prosecution. (T. Vol. XIlIl 958).

He worked the 6:30pmto 6:00 amshift on July 24, 2002. (T. Vol.



XIll 959). He responded first to the Reed hone. (T. Vol. Xl II
959). He took probably less than two mnutes for himto arrive
at the house. (T. Vol. X1l 960). Sergeant H ke was with himin
his car and O ficer Donker in his own patrol car also responded.
(T. Vol. XI'll 960). Sergeant Schoenfeld knocked on the door and
Rick Smth answered. (T. Vol. XII 961). He renoved Ri ck when
he saw a body. (T. Vol. Xl Il 961). He observed three victins
inside. (T. Vol. XIll 962). They conducted a protective sweep
and found two younger children in the first bedroom (T. Vol.
XIll 963). They got the children out holding a bedspread in
front of themso they would not see the victins. (T. Vol. X1l
964). Rescue renoved Courtney. (T. Vol. X Il 965). He called
t he hom ci de detectives and the evidence technicians. (T. Vol.
XI'll 966). Sergeant Schoenfeld worked as an off duty security vy
officer at the Bartram Road Publix and knew M. Pafford. (T.
Vol. XIll 968). He, Sergeant Hi ke and the canine officer,
O ficer Sullivan, conducted a search of the backyard (T. Vol
XIll 970-971). The dog did not alert and they found no one. (T.
Vol . XIIl 972). Sergeant Schoenfeld did not see a fence pulled
down. (T. Vol. X1l 972).

Det ective Norma Buchanan of the JSO testified for the
prosecution. (T. Vol. X1l 975). She was an evi dence technician

at the time. (T. Vol. XIll 976). She arrived at about 1:00 in



the norning to the honme. (T. Vol. XIll 976). She saw two
victinms but the third victimhad been renoved by rescue. (T.
Vol. XIIl 977). She and the other evidence technician took
phot ogr aphs; neasured for a diagram marked evidence and nmade a
vi deot ape of the crine scene. (T. Vol. X Il 977). They took the
phot ographs introduced as state’s exhibit 1,2,3,4,5,6,7,8 9 and
10 (T. Vol. Xl 977-978). WM. Pafford had a set of keys in his
right hand. (T. Vol. X Il 987,988). A shell casing was beside
his left hand. (T. Vol. XIIl 989). Another shell casing was
beside his feet. (T. Vol. XIIl 989). There was a pair of shoes
on the sofa. (T. Vol. XIll 991). M. Reed had a shell casing on
her back. (T. Vol. X Il 991). Another shell casing was

di scovered | ater behind the fornt door. (T. Vol. XIIIl 996). A
red ball cap was al so recovered fromthe living room (T. Vol.
XI'll 998). State's exhibits #30, 31, 32, 33,34, and 35 were the
shel | casing recovered formthe scene. (T. Vol. XIV 1006-1007).
State exhibit #37 was the diagram she prepared. (T. Vol. XV
1007). Most of the fingerprint taken were not of value. (T.

Vol . XIV 1010). She did get fingerprints of value fromthe
front door which was introduced as exhibit #37. (T. Vol. XIV
1011). She saw bl ood on the outside of the front door but
thinks to was fromthe rescue noving Courtney. (T. Vol. XV

1014). Nunerous persons including other officers and rescue had



entered the house. (T. Vol. XIV 1014). An adult could not have
exited fromthe French doors w thout noving Pafford s body. (T.
Vol. XIV 1017). The French doors opened inward into the living
room (T. Vol. XIV 1018). She did not recall the condition of

t he backyard fence. (T. Vol. XIV 1026). There was an inquiry of
one of the jurors who knew a wi tness but neither side objected
to her continuing as a juror. (T. Vol. XV 1029-1035).

M chelle Royal, a latent print analyst with the JSO
testified. (T. Vol. XIV 1050). There was no |latent prints on
the shell casings. (T. Vol. XIV 1055). The print fromthe front
door was of no value. (T. Vol. XV 1056).

Ant onel | a Leat herwood, who was enpl oyed as the grocery nanager
at the Monunment Publix, testified. (T. Vol. XIV 1059). She knew
Ms. Reed when Ms. Reed was the price clerk at the Bartram Road
Publix. (T. Vol. XIV 1060). M. Reed worked from 5:00 until
2: 00 in the afternoon when she would take care of her children
who had conme home from school (T. Vol. XIV 1061). She al so knew
the defendant. Carter would call Ms. Reed at work many tines.
(T. Vol. XV 1061-1062). Defense counsel noved for mstria
based on her reaction to the victims photographs. (T. Vol. XIV
1067-1068). The trial court denied the nmotion. (T. Vol. XV
1071, 1075). She identified the victinms. (T. Vol. XIV 1077).

Ms. Reed often left her doors unlocked. (T. Vol. XV 1076).

- 10 -



Dr. Margarita Arruza, who was a board certified forensic
pat hol ogi st and the chief nedical exam ner, testified. (T. Vol.
XI'V 1079-1080). She perforned the autopsies on the victins. (T.
Vol . XIV 1082). M. Pafford died fromnmultiple gunshot wounds.
(T. Vol. XIV 1082). M. Pafford was 5 feet and ten inches tal
and wei ghed 179 pounds. (T. Vol. XV 1083). He was 49 years ol d.
(T. Vol. XIV 1083). He had three gunshot wounds to the head.
(T. Vol. XIV 1083). The gunshot wound on his right jaw showed
stripping which occurs when the gun is shot near the person. (T.
Vol . XIV 1086-1087). One of the shot was a straight shot from
front to back which inpacted the spine at CG3. (T. Vol. XIV
1087). Another shot was to the back of the head at an upward
angle. (T. Vol. XIV 1088). Another shot was in the right jaw
(T. Vol. XIV 1088). Each shot was fatal. (T. Vol. XIV 1091).
M. Pafford was probably shot first in the chin and his body
starting going down and then he was shot in the back of the head
and then he was shot a third tinme on the ground. (T. Vol. XIV
1095). There were no defense wounds on M. Pafford. (T. Vol.
X'V 1096) .

As to the autopsy of Ms. Reed, the cause of death was al so
mul ti ple gunshots. (T. Vol. XV 1096-1097). Ms. Reed wei ghted
180 pounds. (T. Vol. XIV 1097). She had two gunshot wounds;

both to her left ear. (T. Vol. XV 1100,1103). Both were fatal.
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(T. Vol. XIV 1103). She was not shot while on the ground and
there was no stippling. (T. Vol. XV 1103).

The autopsy of Courtney Smth was perfornmed by Dr. Areford,
(T. Vol. XIV 1105). She was taking to Shands and died two days
later. (T. Vol. XIV 1107). She had a single gunshot wound to
the left top of her head. (T. Vol. XIV 1107-1109). She was 16
years old. (T. Vol. XV 1110). There was no stippling. (T. Vol.
XI'V 1111). There was infinite possibilities as to what position
Courtney was in when shot. (T. Vol. XV 1112). She cannot say
whi ch of the victins was shot first or in what order. (T. Vol.
XI'V 1115).

Jack Harley, who worked for Bell South, testified that he
obt ai ned the phone records for 744-4863 in response to a
subpoena. (T. Vol. XV 1119). At 11:24 on July 23, 2002 a cal
was nmade from nunmber (904) 356-6938 to Ms. Reed phone. (T. Vol.
XI'V 1122). The call lasted 7 seconds. (T. Vol. XV 1122).

Richard Perfetto, who was a friend of M. Pafford testified
regardi ng an encounter one night at the Seafood Kitchen
Restaurant. (T. Vol. XIV 1123). He, M. Pafford and Ms. Reed
where havi ng dinner there sonetine in the winter of 2001, when
Carter interrupted them (T. Vol. XIV 1123-1128). Carter said |

have seven years in this relationship and we’ll finish this
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later. On cross, he was inpeached with his statenment that the
police where called. (T. Vol. XV 1135).

Cristan Carter, who lived in the house directly behind Ms.
Reed’ s house, testified. (T. Vol. XIV 1136-1151). Two weeks
prior to the nurder, M. Carter, at about 9:00, saw a man
wal king in his yard. The man ran to his red King cab Dodge and
drove away when confronted. The day after the murder, he
observed that fence in their backyard pulled down and the plants
were tranpled. He identified carter as the nan.

Terry Booth, who was a neighbor, testified that a few days
before the nurder he saw a red Dodge truck park. (T. Vol. XV
1152-1168). A man got out and was wal ki ng between two
nei ghbor’ s houses. He then got back in the truck and drove off.
The next day he saw the sanme truck driving slowy down the
street. He was inpeached with a prior statenent that it was not
a King cab. He could not identify Carter as the man.

Steven Carter, who is the defendant’s brother, testified. (T.
Vol . XIV 1168-1188). Hi s nother is Lena Watl ey and her phone
nunber was 356-6938. The defendant, Carter, was living with his
nmot her in her upstairs apartnent on July 23, 2002. The
def endant told himhe was going to shot pool that night. His
brother’s red truck did not have a gun rack. His brother owned

guns including rifles. Their nother wake himon July 24 with a
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note. He then called his sister. He went |looking for his
brother at Ms. Reed’s house. He gave the detective that cone to
their home the two notes. The notes were introduced as State
exhibits # 56 and 57. His brother was a good shot. He had seen
Ms. Reed and the defendant together two day prior to the
murders. (T. Vol. XV 1185). His brother and Ms. Reed were not
living together at the tine.

Cynthia Starling, who was the defendant’s sister, testified.
(T. Vol. XIV 1188). Her brother was living with their nother at
the time of the nurders. Her brother Steve called her on the
norni ng of July 24, 2002 at 2: 35am about the notes. She called
Ms. Reed house but there was no answer so she |eft a nessage.
One of the notes was addressed to her. Her brother Chip Carter
and Ms. Reed started dating around 1998. At a fam |y cookout,
Carter told her that Ms. Reed was dating an ol der man who was a
manager at Publi x. Det ective Charles Ford of the JSO who
was the | ead detective, testified. (T. Vol. XV 1212). M.

Paf ford had a set of keys in his hand. (T. Vol. XV 1214). M.
Pafford’ s red GMC truck was parked outside Ms. Reed’s hone. (T.
Vol . XV 1214). M. Reed’'s jeep and Mss Smth Toyota were al so
parked outside. (T. Vol. XV 1214). He observed casings. (T.
Vol . XV 1216). A burnt orange ball cap was recovered fromthe

living room (T. Vol. XV 1218). He went to Carter’s house and
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received the two notes. (T. Vol. XV 1219). Carter did not show
up for work at Publix the day after the nmurders. (T. Vol. XV
1219). The French doors in the living roomopened i nward. (T.
Vol . XV 1225). M. Pafford s body was bl ocking those doors. (T.
Vol . XV 1225). M. Pafford was barefoot. (T. Vol. XV 1226). A
pair of nmen’s shoes was on the couch. (T. Vol. XV 1226). There
were no sings of forced entry. (T. Vol. XV 1226). Rick Smith
had told himhe heard a vehicle leaving. (T. Vol. XV 1229).

Rick Smth had also told himthat his nother was the one that
screaned call 911. (T. Vol. XV 1229). There were puppies at the
home. (T. Vol. XV 1230). Sergeant Schoenfeld, Sergeant Hi ke,

O ficer Donker, Oficer Preston, and rescue personnel al

entered the crime scene. (T. Vol. XV 1231). On redirect, the
prosecutor noted that Rick Smith told themin an interview that
t he voice was a worman and he thought it was his sister’s. (T.
Vol . XV 1233). His assessnent was that M. Pafford was shot
first, then Ms. Reed and then Courtney. (T. Vol. XV 1235). In
hi s deposition testinony, he stated that Rick Smth told him

t hat he thought it was his nother’s voice. (T. Vol. XV 1236).

He had no evidence that Courtney was shot last. (T. Vol. XV

1237) .
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The trial court read the stipulation that Carter did not
showi ng up for work on Wednesday July 24'" or Thursday, July 25'"
2002 to the jury. (T. Vol. XV 1247).

Bonnie MIler, who is enployed at Publix Enployees Credit
Union, testified. (T. Vol. XV 1248). The banks records showed
that, on July 24, 2002, Carter withdrew noney from $200.00 at
t he Roosevelt Mall Publix via his ATMcard (T. Vol. XV 1257).
The banks records al so showed that Carter w thdrew noney on July
25, 2002 while in Lake Gty and on July 30'" while in Val dosta
via his ATMcard (T. Vol. XV 1257). The banks records showed
that Carter withdrew $120.00 and $100.00 at the Publix in
Tal | ahassee on August 1, 2002 via his ATMcard (T. Vol. XV
1256) .

Howard Rawl i ns, who went to High School with the defendant,
testified. (T. Vol. XV 1264). Hi s black jeep, that he did not
use, had a tag that was mssing. (T. Vol. XV 1267). He did not
gi ve anyone perm ssion to take the tag. (T. Vol. XV 1267).

W liam Roeske, who was a U. S. Border Patrol Agent, testified
that he was a border agent on the Rio Grande in Texas. (T. Vol.
XV 1269). On August 5'", 2002, he got a call to Roma, Texas. (T.
Vol . XV 1271). There are a lot of border crossing in that area
because the water of the Rio Gande is shallow. (T. Vol. XV

1272). He observed a red truck there. (T. Vol. XV 1272-1273).
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He ran the truck’s tag which came back as a jeep out of Georgia.
(T. Vol. XV 1273). He contacted the Mexican Mlitary on the
ot her side of the border. (T. Vol. XV 1275).

Rogel i o Gonzal ez, who was a US border patrol agent, testified.
(T. Vol. XV 1280). On August 5'", 2002, he saw the truck and the
Mexican mlitary. (T. Vol. XV 1281).

O ficer Isneal Sandoval, who was a deputy sheriff with Starr
County in Texas, testified. (T. Vol. XV 1283). He received a
di spatch on August 5'", 2002, regarding an abandoned truck. (T.
Vol . XV 1283). The truck was 20-30 yards fromthe water of the
Rio Gande. He ran a VIN check on the truck and was i nforned
that the truck was wanted in connection to a triple hom cide on
Jacksonville, Florida. (T. Vol. XV 1287).

Al ejandro Madrigal, a forensic DNA analyst with the Texas
Departnent of Public Safety, testified that on August 7'", 2002,
he examined a red truck. (T. Vol. XV 1289-1291). He took the
phot ograph of the truck that was exhibit #13 and #63. (T. Vol.
XV 1291). He recovered itens fromthe truck (T. Vol. XV 1292).
He | um nol tested both the truck and the itenms for blood and no
bl ood was detected. (T. Vol. XV 1292-1294). He al so recovered
.22 casings fromthe truck. (T. Vol. XV 1296).

Detective Charles Ford was recalled. (T. Vol. XV 1302). He

went to Texas to recovered the truck. (T. Vol. XV 1303). He
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went with a dive teamfrom M ssion County who searched the Rio
grande and recovered the rifle. (T. Vol. XV 1306). They pl aced
the rifle in PVC tubing to avoid rust. (T. Vol. XV 1309). He
took the rifle and casing back to Florida via the JSO pl ane and
delivered themto FDLE. (T. Vol. XV 1310). He identified the
rifle as the firearmthat he transported back. (T. Vol. XV
1311). He requested a rifle records search from ATF of the
rifle. (T. Vol. XV 1312). The ATF records showed that the rifle
was sold to Carter on Decenber 1, 1977. (T. Vol. XV 1315). On
Decenber 24, 2002, the Jacksonville Sheriff’'s O fice was
inforned that Caret was being detained by Mexico. (T. Vol. XV
1318).

Thomas Pull ey, a FDLE senior crinme analyst with the firearm
identification section, testified. (T. XVl 1338). He was
qualified as a firearmexpert w thout objection. (T. XVI 1339).
He testified that rifle cartridges | eave uni que, particul ar
mar ks. He received six cartridges fromthe nurder scene which
were State’s exhibit #30, 31,32,33,34 and 35. (T. XVI 1343). He
conpared these exhibits with the rifle (State s exhibit #84).
(T. XVI 1344-1345). The rifle had a magazi ne which held 16
cartridges. (T. XVI 1349-1350). The rifle required that you
pull the bolt back and release it to load the rifle. (T. XV

1350). The rifle was not automatic; it was a sem automatic; it
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required that you pull the trigger for each shot.(T. XVI 1352-
1353). The bullet cartridge ejects after each shot to the right
to a distance of 8 to 15 feet. (T. XVI 1353-1354). He also
exam ned the actual bullets that where recovered fromthe
victims bodies. (T. XVI 1357-1358). He could not concl uded
that the actual bullets were fromthe rifle - an "“inconclusive
result.” (T. XVI 1359). There were 11 unfired cartridges. (T.
XVl 1360). He concluded that the cartridges were formthe
rifle. (T. XVI 1361). To fire the rifle you have to pull the
trigger, release the trigger and then pull the trigger again.
(T. XVI 1361). The shooter could have been at either the front
door or beside the couch based on the cartridges position. (T.
XVl 1362). Stippling occurs when the gun is within 18 to 24
inches fromthe person. (T. XVI 1363). There was stippling on
M. Pafford s right jaw. (T. XVI 1364). The rifle was “quite
close” to M. Pafford’ s jaw when fired, probably within 6
inches. (T. XVI 1365). The rifle was a sem automatic .22 cali ber
rifle which can be fired “very quickly”; several rounds within
second. (T. XVI 1368-1369). The trigger pull of the rifle was
not neasured because of the water damage. (T. XVI 1369). Spent
casings nove easily. (T. XVl 1374). The rifle had a total

capacity of 17 with one round in the chanber and 16 in the
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magazine. (T. XVI 1381). The rifle was hard to conceal because
it was a “relatively long rifle” (T. XVI 1383).

Oficer Edward R Sullivan, who was a canine officer with the
Jacksonville Sheriff's Ofice, testified. (T. XVl 1391). He and
his dog Tiko were called to the nurder scene to do an area
search for the possible suspect through the nei ghbor’s yards.

(T. XVI 1392-1393). Tiko did not alert but that does not nean
that a person did not junp over the back fence. (T. XVl 1395).
O ficer Sullivan junped over the back yard fences in his search
(T. XVI 1396).

Trooper Brad Smth of the Kentucky State Police testified for

the prosecution. (T. XVl 1398). Trooper Brian Duval of the
Kentucky State Police also testified for the prosecution. (T.
XVl 1403). Both testified that Carter’s appearance was
different when they cane in contact with himand carter gave
them a fal se nane of Chris Crews. (T. XVI 1405). Forner Trooper
James MIls of the Kentucky State Police also testified for the
prosecution. (T. XVI 1408). He had arrested Carter based on the
arrest warrant for nurder from Jacksonville. (T. XVl 1409). No
weapons were found on Carter or in his hone. (T. XVI 1410).

The State recalled Oficer Sullivan who testified that he did

not junp the back fence of Ms. Reed’'s hone during his search.
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(T. XVI 1411-1413). He did not recalled the fences at the
scene. (T. XVI 1413).

Detective Charles H Ford was recalled also to establish that
Ms. Reed did not have an weddi ng or engagenent ring on her body.
(T. XVI 1415). Detective Ford testified that when to got Carter
from Kentucky on January 6, 2004, Carter was not wearing
gl asses. (T. XVI 1416).

The State rested. (T. XVI 1416). Defense counsel noved for a
judgnment of acquittal arguing there was insufficient proof of
preneditation. (T. XVI 1417). Defense counsel al so argued that
the burglary theory of felony nurder was inproper because there
was no proof of the “unlawful entry” theory of burglary and the
“remaining in” theory of burglary was a “pure legal fiction”
because there was no proof of withdraw of consent.(T. XVl 1417-
1418). Defense counsel argued that the burglary statute was
unconstitutional if it allowed burglary to be proved just
because a crine took place inside a house. (T. XVI 1418). There
was no evidence of withdraw of consent before Courtney was shot.
(T. XVI 1419). The only evidence of withdrawl of consent as to
Ms. Reed and M. Pafford was the shooting itself. (T. XVl 1419).
M. Pafford could not w thdraw consent because he had no
authority because the house was not his. (T. XVI 1419). “Having

created the burglary by the shootings” the burglary now el evat es
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the shooting to first degree nurder. (T. XVI 1420). Def ense
counsel also argued that the killing of Courtney was accidental.
(T. XVI 1419). The prosecutor the trial court argued the yel

for 911 call proved the consent was wi thdrawn at that point and
Carter entered the hone arned with a gun with the intent to
commit a crinme - assault, battery or nmurder. (T. XVI 1422). The
trial court denied the notion for judgenent of acquittal. (T.

XVl 1423).

The trial court explained to the defendant his absolute
constitutional right not to testify and his absol ute
constitutional right to testify and that no one can make the
deci sion except Carter hinmself. (T. XVI 1427). Wile the tria
court encouraged Carter to discuss the matter with his attorneys
that decision was Carter’s and Carter’s alone. (T. XVI 1427-
1428). Carter stated on the record his agreenment with his
attorneys on the decision to testify. (T. XVl 1428).

The defense was a concession that Carter nurdered the three
victinms but that the nmurder of Courtney Smth was an acci dent
and the nurders of Reed and Pafford were not first degree
murders but were second degree nurder due to jeal ousy, heat of
passion and rage. (T. XVI 1440). The trial court inquired as
to Carter’s personal agreenent with the trial strategy of

conceding guilt in opening statenment. (T. XVI 1429). Carter
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stated his agreenment. (T. XVI 1429). Carter stated that he had
a copy of Defense counsel Wite' s opening statenent and he had

read it. (T. XVI 1429).

Def ense counsel raise the issue of Carter’s leg brace. (T. XV
1460). He was concerned about the jury seeing the brace during
Carter’s testinony. The judge inquired if there was a nore
flexible |l eg brace which there was not. (T. XVI 1462-1463). The
parties agreed that the jury would be renoved while the
def endant was taken to the stand. (T. XVI 1463). The jury was
excused prior to Carter taking the stand and then returned. (T.
XVl 1487).

The Defense presented the testinony of five wi tnesses: (1)
Lily Irene Cox; (2) Krista Gllespie; (3) the defendant, Pinkey
Carter; (4) Charles Herndon and (5) Cynthia Starling. The
Def ense entered a stipulation that the defendant worked at
Publ i x Super Market and was scheduled to work on Wednesday July
24, 2002 and Thursday July 25, 2002 but did not show up for work
either day. (R Vol. 11l 464)

Lily Irene Cox, who was Carter’s land |lady at the tinme of the
nmurders, testified. (T. XVI 1472). She |ived at 8829 MArt hur
Court South Jacksonville and rented out a garage apartnent

behi nd her house. (T. XVI 1472). Carter rented the apartnment in
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May of 2001 for nine nonths until Decenber 2001. (T. XVI 1473).
Ms. Reed would visit Carter when he lived in the garage
apartnment. (T. XVI 1473-1475). Ms. Cox did not know whet her M.
Reed woul d spend the night or not nor how | ong she woul d stay.
(T. XVI 1476).

Krista GIllespie, who was a paralegal with the Public
Defender’s office, testified that regarding Ms. Reed phone
records for both her home phone (744-4863) and her cell phone
(614-5156). (T. XVI 1477-1478). She also testified regarding
Carter’s phone records for phone nunber (356-6938). (T. XVi
1478). The records were for June and July of 2002. (T. XV
1478-1479). She prepared a summary of all the calls between M.
reed and carter for that tinme period. (T. XVI 1480). |In defense
exhibit #8, yellow indicates Carter’s call to Reed s home phone.
(T. XVI 1482). Oange indicates Carter’'s call to Reed s cel
phone. (T. XVI 1482). Blue indicates Reed' s cell phone calls to
Carter. (T. XVI 1482). Carter called Reed 125 tinmes and Reed
called Carter 37 times. (T. XVI 1484-1485). She testified that
there were three tinmes as many calls for Carter to Reed than
there were fromReed to Carter. (T. XVI 1485). For sone of the
calls, Carter would call Reed and she would call back. (T. XV
1486). The jury was excused prior to Carter taking the stand

and then returned. (T. XVI 1487, 1488).

- 24 -



The defendant testified in the guilt phase. (T. XVl 1489). He
testified that he was 47 years old at the tinme of the nurders.
(T. XVI 1490). He graduated from Pi ke County high school in
Zebul on, Georgia. (T. XVI 1491). He then served in the Ar
Force for nore than three years and was honorably discharged.

(T. XVI 1491). HE t hen went to coll ege at Gkl ahonma State
University for two years but did not graduate. (T. XVI 1491).

He had been enployed by Publix for three years at as a team

| eader for the stock crew (T. XVI 1491-1492). Carter admtted
that he shot the three victinms and was solely responsible for
the murders. (T. XVI 1493). He admtted he wote the note to
his nother and the note to G ndy after the nurders. (T. XV
1493). He first nmet Liz Reed in July of 1997, but she was
married at that time. (T. XVI 1494). They started dating in
July of 1998 (T. XVI 1494). They were both working at the sane
Wnn-Dixie store at that time. (T. XVI 1494-1495). He started
living with Liz Reed and her four child, Courtney, Rick, Rebecca
and BJ in Septenber of 1998 (T. XVI 1495-1496). He hel ped Liz
Reed buy a house at 7029 Barkwood Drive where they lived. The
house was in Liz Reed’ s nane. (T. XVI 1497). They separated in
2001 but kept in touch. (T. XVI 1498, 1500). He saw ot her wonen
and she saw other nen during the separation. (T. XVl 1500). He

nmoved back in the house in January 2002. (T. XVl 1501). Carter
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denied the incident at the Seafood Kitchen. (T. XVI 1502).

They separated again in May and he noved out. (T. XVI 1510).
Carter admtted the incident in the backyard with Christian
Carter. (T. XVl 1515). He was jeal ous and wanted to see if M.
Pafford was at the house with Ms. Reed. (T. XVl 1515). M.
Pafford’ s ex-girlfriend had told Carter about the relationship
between M. Pafford and Ms. Reed. (T. XVl 1515-1516). M.

Paf ford was a manager at Publix. (T. XvlI 1516). Carter
testified that Terry Booth was m staken about seeing his red
truck on the road behind nms. Reeds’ house the weekend before the
nmur ders expl ai ning that he would have no reason to be there
during the day because Ms. Reed and M. Pafford worked during
the day(T. XVI 1516-1517). Carter net with Ms. Reed on Sunday
(T. XVI 1519). Ms. Reed give Carter pills for depression. (T.
XVl 1520). Carter testified that he and Ms. Reed had plans to
nmeet Tuesday night. (T. XVl 1521). Wen she did not show up, he
drove by her house and saw M. Pafford s truck. (T. XVI 1522).
Carter went home and took two of the pills and starting drinking
whi skey. (T. XVI 1523). He called Ms. Reed’ s house. (T. XVi
1523). He had four or five glasses of whiskey between 9:15 and
m dnight. (T. XVI 1523). He took another pill. (T. XVl 1523).
He called Ms. Reed’s house again at approximately 11:30pm (T.

XVl 1524). Carter testified he decided to go over to her house
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to “get sone answers.” (T. XVI 1524). His rifle was in his
truck and was | oaded. (T. XVI 1524-1525). He parked in the
front yard of the house. (T. XVI 1526). He got the rifle from
t he backseat and took the rifle with himinto the house. (T. XV
1526). Carter testified that he took the rifle to nake Ms. Reed
talk to him (T. XVI 1526). As he was approaching the door, M.
Paf f ord wal ked out and Ms. Reed was standing in the door. (T.
XVI1 1532). It was pitch dark. (T. XVIl 1590). Carter
testified that he asked Ms. Reed why she was still seeing himif
she was seeing M. Pafford? (T. XvIl 1532). M. Reed responded
that she was not still seeing Carter. (T. XVIl 1532). M.

Paf ford asked Ms. Reed if she wanted himto stay and she said
she wanted both of themto leave. (T. XVII 1532-1533). Carter
stated he was not leaving until he got some answers. (T. XVl
1533). Ms. Reed opened the door nore. (T. XVII 1533). Carter
had his rifle concealed, holding it against his right leg. (T.
XVIl 1533). Carter entered the house and wal ked behind the
couch. (T. XVII 1533). Carter was yelling that Ms. Reed was
lying. (T. XVIl 1534). M. Reed saw the rifle and grabbed it.
(T. XVII 1534). Her daughter Courtney heard the commoti on and
ran into the living room (T. XVII 1534). Wen Courtney saw the
rifle she tried to go back to her roombut the rifle “went off”

(T. XVII 1534). Carter admtted that his finger was on the
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trigger. (T. XVII 1534). Courtney fell instantly. (T. XVII
1534). Ms. Reed let go of the rifle and screaned dial 911. (T.
XVIl 1534). Ms. Reed starting running to her daughter but Carter
shot her. (T. XVII 1534). He did not know why he shot her he
“just did’. (T. XVIl 1535). He shot her twice. (T. XVII 1532).
Carter denied having a plan to kill before entering the house.
(T. XVIl 1535). Carter testified that M. Pafford seened to be
in shock because he did not nove (T. XVII 1536). After he shot
Liz Reed, he ained the rifle toward M. Pafford and shot him
(T. XVIl 1536). Carter then heard Rebecca sayi ng “Courtney,
Courtney” (T. XVII 1538). Carter then left and went back to his
brother’s house. (T. XVII 1538-1539). He wote two notes, one to
his nother and one to his sister. (T. XVII 1539). Carter then
left town and went to Val dosta Georgia. (T. XVII 1539-1540).
Carter denied being on the backyard of the Reed’ s house the

ni ght of the nurders, going through the back door or clinbing
over the backyard fence. (T. XVII 1540-1541). Carter adm tted
drive to Texas, crossing the Rio G ande in Mexico and dunpi ng

t he murder weapon in to the Ro Gande. (T. XVII 1541). On
cross, Carter was not sure whether the safety was on. (T. XViII
1547). Carter admitted that he was a “good shot”, an “excell ent
shot”, who had been hunting since he was 12 years old. (T. XVl

1553, 1557, 1558, 1560). Carter admtted that after each shot you
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have to “rel ease the pressure for it to shot again.” (T. XVl
1554). To shot Ms. Reed, he ained at her, pulled the trigger,
rel eased the trigger, and then shot again. (T. XVIl 1555).
Carter admitted he intended to kill Ms. Reed. (T. XVII 1555).
Carter did not have a gun rack in his truck. (T. XVII 1563).
Carter had followed Liz Reed a couple of tines prior to the
murders. (T. XVII 1570). The prosecutor pointed out that despite
the pills and al cohol, Carter was able to hit each of the
targets. (T. XVI1 1572). He had physically be the house tw ce
and had driving by three of four tinmes. (T. XVII 1580). Carter
knew the children were in the honme. (T. XVII 1588). Carter
admtted Ms. Reed never asked himinside. (T. XVII 1591). Carter
then testified that by Ms. Reed opening the door, her actions
invited himinside. (T. XVIl 1591). She opened to door when
Carter said I’mnot |eaving until you give nme sone answers. (T.
XVI1 1592). M. Reed was concerned about the neighbors. (T.
XVIl 1592). Carter testified he went in and then Pafford who
laid his shoes on the couch. (T. XVII 1532). Rebecca Reed saw
himas he was leaving. (T. XVIlI 1595). Ms. Reed returned the
engagenent ring. (T. XVII 1598). Carter did not have a key to
t he house because he returned his to Ms. Reed (T. XVIl 1598).
Carter clained the shooting of Courtney was totally accidental.

(T. XVIl 1599). Carter testified that he had never been to the
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Seaf ood Kitchen which was near the Publix where he worked. (T.
XVI1l 1600). He took to rifle to get answer one way or
another.(T. XVIl 1601). Carter admtted that he was not going
to |l eave until he got answers. (T. XVIlI 1601). Carter admtted
that his intent was to commt assault if he had to. (T. XVII
1602). Carter denied that he shot Courtney last. (T. XVII
1603). Carter admtted that he knew that Rick Smth was |ying
when he said his nomwas not hone because he had driven by and
saw that she and M. Pafford were at the house. (T. XVII 1603).
He had seen M. Pafford’ s truck and Ms. Reed’s jeep. (T. XViII
1603). He had driven by Ms. Reed’s house three hours earlier.
(T. XVIl 1604). He drive by about 9:00. (T. XVII 1605). The
prsoecut or asked Carter why he had not confronted Ms. Reed right
then and Carter responded because he was upset. (T. XVII 1605).
The depression pills and whi sky had an effect on him (T. XVlII
1605). Carter had noved out twice at Ms. Reed’'s request. (T.
XVIl 1613). The rifle was on his right side. (T. XVII 1617).
Carter had four to five drinks in a three hour period and was
not falling down drunk. (T. XVII 1621). The pills did not give
hi m t houghts about killing people. (T. XVII 1622). He denied
clinmbing the back fence. (T. XVII 1628).

Def ense counsel introduced a letter w thout objection from

Carter’s enployer, Publix, establishing that Carter had list M.
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Reed as the beneficiary of his conpany life insurance. (T. XVII
1629- 1630) .

The defense then called, Charles Herndon, of Washi ngton Mitua
Bank to testify that Ms. Reed’ s hone nortgage that four |oan
paynments were nmade on January 16, 2002 for a total of over
$2,800.00. (T. XVII 1631-16). The nortgage payments were
$702. 61 per nonth. (T. XVII 1634). M. Reed was four nonths
del i nquent in her house paynments. (T. XVII 1634). Ms. reed was
the sole person on the loan. (T. XVII 1636). The bank’s record
did not show who actually nade the paynents. (T. XVII 1636).

Cynthia Starling, who was the defendant’s sister, testified
for the defense (T. XVII 1639). She is seven years younger than
Carter and is the nother of two children (T. XVII 1640). Her
famly and Carter with the Reeds woul d spend holiday together.
(T. XVII 1640). She would email Liz Reed each week (T. XVII
1641). She and her children were famly with Liz Reed and her
children (T. XVIl 1641). She identified various photographs of
her famly with the Reeds on various vacation and cook-outs. (T.
XVI 1641-1657).

The defense rested. (T. XVII 1660). After the jury was
excused, defense counsel renewed his notion for judgnment of
acquittal arguing that there was insufficient evidence of the

reflection necessary to establish prenmeditated nurder.(T. XVII
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1661). Defense counsel asserted that there was nothing to refute
the defendant’s trial testinony that the shooting of Courtney
was an acci dent. Defense counsel also argued that felony nurder
based on the burglary did not apply because there was no proof
of unlawful entry and the remaining in theory should not apply
in this case. (T. XVIl 1661). The prosecutor responded t hat
according to Carter own trial testinony he forced his way in M.
Reed’s hone. (T. XVII 1662). Carter’s own trial testinony
established a burglary with an aggravated assault.(T. XVilI
1662).% The prosecutor asserted the physical evidence

contradi cted any claimthat the shooting of Courtney was an
accident.(T. XVIl 1662). The trial court denied the notion for

j udgnment of acquittal. (T. XVII 1662).

There was no rebuttal case presented by the State. (T. XVl
1662- 1663). Defense counsel requested special instructions on
voluntary intoxication and heat of passion. (T. XVII 1676)
Carter filed two notions proposing two special jury instruction

on heat of passion. (R Vol. 1l 470, 471). The trial court

*  The prosecutor referred only to an assault. However,

Carter’s testinony was that he entered the honme with a | oaded
.22 rifle, which, of course, is aggravated assault with a deadly
weapon. The aggravated assault statute, 8§ 784.021(1)(a),
provi des:

An *“aggravated assault” is an assault: with a deadly weapon
wi thout intent to kill. See State v. Iseley, 944 So.2d 227, 228
n.1 (Fla. 2006)(defining aggravated assault).

- 32 -



deni ed both heat of passion proposed instructions. (R Vol. |11
472) .

Def ense counsel renewed his notion to declare 775.051, which
abol i shed the intoxication defense, unconstitutional. (T. XVII
1676-1677; XVIII1 1683-1686). The trial court conducted a charge
conference. (T. XVIII 1683-1710). Defense counsel argued that
it was a violation of due process to prohibit the defendant from
presenting evidence that disproves the el enent of preneditation.
(T. XVIl11 1684). Defense counsel argued that the statute was
procedural in nature. The trial court denied the requested
intoxication instruction. (T. XVIII 1713). Defense counsel did
not object to the burglary instruction but did object to the
felony nurder theory. (T. XVIII 1699-1703,1715). Defense
counsel agreed to the special verdict forns. (T. XviIl 1710).

Def ense counsel renewed his judgnent of acquittal arguing that
felony murder did not apply, which the trial court denied. (T.
XVI11 1715).

In the closing argunent of guilt phase, the prosecutor argued
that Carter had been planning these nurders for three weeks;
that was what Carter was doing in the backyard. (T. XVIlI
1719, 1721). The prosecutor explained that Carter shot d enn

Pafford three tines in the head; Elizabeth Reed twice in the

- 33 -



head and Courtney Smith once in the head. (T. XVIII 1722). The
prosecutor noted that the defense conceded Carter was guilty of
killing these victins in jury selection and in opening argunent
but took the position that it was not first degree nurder. (T.
XVIT1 1730). The prosecutor noted that casing No. 3 was on top
of Ms. Reed s body. The prosecutor pointed out the
di screpancies in Carter’s testinony including that he wal ked
into the house with a rifle at his side and no one saw the rifle
and that M. Pafford did not run or nove during all the
shooting. (T. XViIl 1733,1735). The prosecutor highlighted the
fact that M. Pafford was the only one shot straight in the face
and the other victins were not because they were nmoving. (T.
XVII1 1739). The prosecutor argued that preneditated nurder was
proven by the nunber of shots and the nunbers of victims. (T.
XVII1 1757). The prosecutor argued that felony nurder was proven
with burglary as the underlying felony and with an assault or
battery as the intended crinme. (T. XVIII 1758). The prosecutor
argued both unlawful entry and unlawfully remaining in theories
of burglary. (T. XVIII 1759-1760).

In the defense closing of guilt phase, defense counsel argued
for second degree nurder. (T. XVIII 1766,1769). He argued that
the murder were a result of jealousy. He pointed out that the

testi mony was that casing can get knocked around easily and
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there were several dogs lose. (T. XVIII 1780). He argued that
the State had not proven that the nmurders did not occur in the
order that Carter testified to themoccurring in. (T. XVIill

1794, 1798). Defense counsel noted that Carter drank and took
pills. (T. XVIII 1845). Defense counsel argued that the nurders
were a result of alcohol and extreme jealously (T. XVIiII 1849)
Def ense counsel argued against the remaining in theory of
burglary in closing but not the unlawful entry. (T. XVIII 1860-
1861) .

In rebuttal closing, the prosecutor explained that a
prenmedi at at ed nurder does not have to be planned. (T. XVIII
1863). The prosecutor argued any pernmission to enter is
wi t hdrawn at the point the person becones dangerous. (T. XVII
1864). The preneditation was bringing a | oaded weapon into a
home with the safety off and his finger on the trigger. (T.
XVII1 1865).

On Septenber 27, 2005 the trial court instructed the jury. (R
Vol. 111 506-547; T. Vol. XI X 1918-1946). The jury was
instructed on both preneditated nurder and felony nmurder. (T.
Vol . XI X 1921-1928). The jury was instructed that the
underlying felony for felony nurder was burglary and that Carter
had to intent to commt one of the follow ng of fenses: assault,

battery, aggravated assault, aggravated battery or nurder when
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he entered the house. (T. Vol. Xl X 1923-1924). The trial court

expl ai ned both the unlawful entry and the unlawful remaining in

theories of burglary. (T. Vol. XI X 1924-1925). The trial court
expl ained that unlawful entry neant that Carter did not have
perm ssion or consent of Elizabeth Reed to enter her hone. (T.
Vol . XI X 1924). The jury was not instructed on intoxication as
defense. Defense counsel had no additional objections to the
jury instructions. (T. Vol. XI X 1953). The alternates, Julie
Smth and Robert O Neil were excused. (T. Vol. Xl X 1946, 1953).
The jury deliberated for two hours and twenty-two m nutes. (T.
Vol . XI X 1951, 1955).

On Septenber 27, 2005, the jury convicted the defendant of
three counts of first degree as charged in the indictnent. (R
Vol . IV 548-556; T. Vol. Xl X 1955-1956). The verdicts were
special verdicts finding Carter guilty of both preneditated
nmur der and felony nurder with burglary being the underlying
felony. (R Vol. IV 548-556; T. Vol. XI X 1955-1956). The jury
al so found the defendant discharged a firearm causing great
bodily harmor death to another during the conm ssion of the
of fense in each of the three counts. (T. Vol. Xl X 1955-1956).
The jury was polled. (T. Vol. Xl X 1956-1958).

Carter filed a motion for newtrial. (R Vol. IV 557-563).

Cct ober 7, 2005, between the guilt and penalty phase, the trial
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court held a hearing on the notion for newtrial (T. Vol. XIX
1961-1964). The trial court denied the notion for new trial.(R
Vol. IV 564; T. Vol. XIX 1964). On Cctober 7, 2005, between the
guilt and penalty phase, the trial court also held a hearing on
the various notions relating to the penalty phase. (T. Vol. XX
1964-2078; T. Vol . XX 2085).

On Septenber 12, 2005 Carter filed a notice of waiver of the
PSI. (R Vol. 1V 646-647). Defense counsel expressed concern
about non-statutory aggravation in any PSI and the defendant
personal ly agreed to the waiver on the record. (Vol. VI 1092-
1094). The trial court granted the notion and did not order a
PSI. (Vol. VI 1095).

The penalty phase was conducted on Cctober 12, 13, and 14,
2005. The trial court gave the jury prelimnary
instructions. ((R Vol. IV 620-623); T. Vol. XX 2110-2113). The
prosecut or gave an opening statenent (T. Vol. XX 2114-2125).

Def ense counsel al so presenting opening statenent arguing for
life without the possibility of parole. (T. Vol. XX 2125-2145).
The prosecutor presented (1) WIlliam Pafford, M. Pafford's
father, who read a victiminpact letter; (2) Jessie Pafford, M.
Pafford’ s brother, who also read a victiminpact letter; (3)

Li sa Moredock, M. Pafford’ s ex-wi fe and nother of their son,

who read a victiminpact letter on behalf of M. Pafford s son;
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(4) Rob Chapman who read a victiminpact |letter on behalf of the
Publix “famly”; (5) Antonella Leatherwood who read a victim

i npact letter; (6) Bryan Reed, Ms. Reed’s ex-husband who was the
father of her two youngest children who read a victiminpact
letter on their behalf; (7) Rebecca Reed, Ms. Reed s youngest
daughter; who read a victiminpact letter; (8) Kay Null, M.
Reed’ s step-nother; who read a victiminpact letter; (9) Larry
Smth, Rick's father; who read a victiminpact letter; (10) Rick
Smith, Ms. Reed son; who read a victiminpact letter. (T. Vol.
XX 2146-2198) .

The defense presented nunerous witnesses (T. Vol. XX 2198-
2279; XXl 2285-). They were lay witnesses including famly,
former high school girlfriend, football coach and friends.

Def ense counsel highlighted Carter service with the Air Force.
(T. Vol. XXI 2317-2358). He presented the testinony of Carter’s
hi gh school teachers. (T. Vol. XXl 2358,2434). He presented the
testinmony of Carter’s college professor who led a club. (T. Vol
XXl 2476). Defense counsel introduced Carter’s good work

hi story through his enploynent records, his forner enployers and
co-workers at Wnn-Dixie and Publix. (T. Vol. XX 2547,

2587, 2607). Defense counsel al so presented nodel prisoner

testinony. (T. Vol. XXI'l 2631).
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Dr. Krop, who was appointed as a confidential nental health
expert, did not testify. No nental health expert testinony was
pr esent ed.

Carter did not testify at the penalty phase. The trial court
conducted a right to testify inquiry. (T. Vol. XXIII 2728).

Def ense counsel proffered as mtigation Carter’s offer to
pl ead guilty as charged and wai ve all appeal s and post-
conviction. (T. Vol. XXIIl 2719). The prosecutor argued that it
was not adm ssible. (T. Vol. XXIIl1 2723). The trial court
ruled it was not adm ssible. (T. Vol. XXIII 2747).

The trial court held a jury instruction conference. (T. Vol.
XXI'1l 2747-2815). The prosecut or presented cl osing argunent. (T.
Vol . XXI'lI 2817-2863). Defense counsel presented closing
argunment. (T. Vol. XXIII 2865-2879; T. Vol. XXV 2883-2933). The
trial court instructed the jury. (R Vol. 1V 624-639; T. Vol.
XXI'V 2936- 2950) . The jury instructions limted the aggravators
to three aggravators regarding M. Pafford and Ms. Reed: (1)
previously convicted of a capital offense explaining that the
ot her nmurders were capital offenses; (2) comritted while engaged
in the comm ssion of a burglary and (3) CCP (R Vol. IV 626-
631; T. Vol. XXIV 2938-2941). The trial court gave an expanded

speci al instruction, over the prosecutor’s objection, on
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mtigation. The jury deliberated for two hours and el even
m nutes. (T. Vol. XXIV 2953, 2958).

On Cctober 14, 2005, the jury recomended death for the nurder
of Pafford by a vote of nine (9) to three (3). (R Vol. IV 640
(count I); T. Vol. XXIV 2959). The jury recommended death for
the murder of Reed by a vote of eight (8) to four (4). (R Vol.
|V 642 (count 11); T. Vol. XXIV 2960). The jury reconmmended
life for the nurder of Smth. (R Vol. 1V 645 (count I11); T.
Vol . XXI'V 2960).

The State submtted a witten sentencing nmenoranda in support
of the two death sentences. (R Vol |V 662-691). The prosecutor
acknow edged that the statutory mtigating circunstance of no
significant history of prior crimnal activity applied. Defense
counsel submitted a witten sentencing nmenoranda in support of a
life sentence. (R Vol. 1V 648-656). Defense counsel argued
that a death sentence woul d not be proportional. He offered to
wai ve all appeal s and postconviction proceedings if the judge
sentenced himto life. (R Vol. IV 650). He asserted that the
deat h reconmendati on were “not strong mandates for the death
penalty”, “in view of the life recommendation for the nurder of
Courtney Smith.” (R Vol. 1V 650).

The trial court held a Spencer hearing on Novenmber 21, 2005.

(Vol. VI 1099). The trial court explained that he woul d not
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consi der any additional aggravating circunmstances that were not
presented to the jury during penalty phase but woul d consi der
additional mtigating evidence. (Vol. VI 1103, 1108,1110). The
prosecutor stated that he would not be presenting any additiona
aggravating evidence. (Vol. VI 1104). The prosecutor proffered
regardi ng the defendant prior arrest in Oklahoma relating to his
prior wife. (Vol. VI 1112). The prosecutor felt that the

def ense had opened to door this evidence during penalty phase
when defense witness, Jimy Chhem testified that Carter was a
good man. (Vol. VI 1113-1114). Carter’s prior wife, Carla Fenn,
was the victimin Cklahoma of a assault with a deadly weapon in
1994. (Vol. VI 1115). There was no conviction that the State
coul d use as aggravation. Carter was put in a deferred
prosecution program The prosecutor offered it as rebuttal to
the mtigating testinony that Carter was a good man for whom

vi ol ence was uncharacteristic. (Vol. VI 1116). The State
presented two witnesses: (1) Cynthia Starling, the defendant’s
sister and (2) Sergeant Lewis Homme. Cynthia Starling testified
to rebut mtigation regarding the Defendant’s father being a
horrific person that they did not want any contact with. (Vol.

VI 1122-1124). She testified that their father, P.W, was “very
bad dad” but both she and the defendant still have contact wth

him (Vol. VI 1125-1130). The defendant’s father visits Carter.
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(Vol. VI 1130). She felt their father, who was now 78 years
ol d, had changed. (Vol. VI 1133). Sergeant Homme, who was a
correctional officer, testified that found a note referring to
escaping to Mexico in Carter’s cell. (Vol. VI 1136-1138). The
note, which read “I will escape viva La Mexico” was introduced
as State exhibit #1. (Vol. VI 1138-1139, 1149). Defense counse
objected as to relevance and the prosecutor explained that he
rebutted the mtigation that Carter would be a nodel prisoner in
the future. (Vol. VI 1139). Sergeant Honmme al so testified that
Carter did not have his red arnband, which denotes a prisoner
considered to be a flight risk or a high profile case, when
Carter was returned to his cell after the note was found. (Vol.
VI 1140-1141). The arnbands are attached by alum numrivets and
must be cut off. (Vol. VI 1142). Sergeant Homme al so testified
that Carter was not a bad inmate and did not attenpt to escape.
(Vol . VI 1143,1146).

The defense presented one witness at the Spencer hearing: (1)
Oficer Mchelle Fletcher. (Vol. VI 1151). Oficer Fletcher,
who was a correctional officer, worked at the pretrial detention
facility. (Vol. VI 1152). She testified at she had a | ot of
contact with defendant and he would try to keep other innates
out of trouble. (Vol. VI 1153). Carter would help the officers

stops fights anong the juvenile detainees. (Vol. VI 1153).
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Carter got along with the other inmates and the guards. (Vol. VI
1154). Carter was “no trouble”, “very respectful”, “very

obedi ent” and they had no problemout of him (Vol. VI 1154).
She was not working at the tinme of the arnband m ssing incident
and did not know about it. (Vol. VI 1156-1157). She was not
aware of the escape note. (Vol. VI 1162).

A stipulation was entered that Carter had no disciplinary
reports (DRs) at the jail. (Vol. VI 1162-1163). The trial court
denied the witten notion for new penalty phase. (Vol. VI 1163-
1165) .

Both the prosecutor and defense counsel discussed their
witten sentencing nmenoranduns. (Vol. VI 1165). The prosecutor
argued that the trial court should follow the jury's
recommendati on of death for the nurders of Pafford and Reed.
(Vol. VI 1167). The prosecutor also advocated that the trial
court followthe jury’s recomendation of life for the murder of
Courtney Smith and did not request that the trial court
override. (Vol. VI 1167-1168). Defense counsel argued that
t here was not sufficient evidence of the CCP aggravator. (Vol.
VI 1170). He argued that Carter and Reed were together the
Sunday before the nurders. He also argued that if the evidence
to support an aggravator is wholly circunstantial, then it nust

be inconsistent with the defendant’s version. (Vol. VI 1171).
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Def ense counsel asserted that Carter was jeal ous and enoti onal
when the victimdid not show up for a date. (Vol. VI 1171).

Def ense counsel argued that at |least six jurors voted for life
for the nurder of Courtney Smith, three jurors voted for life
for the nurder of denn Pafford and four jurors voted for life
for the murder of Liz Reed. (Vol. VI 1171-1172). He argued,
relying on State v. Steele, 921 So.2d 538, 547 (Fla. 2005), that
Florida is the only state that allows a death reconmendati on
based on a sinple majority vote and argued that this was
certainly unusual and therefore, a violation of the Eighth
Amendnent. (Vol. VI 1172).

The trial court held a sentencing hearing on Decenber 22,
2005. (R Vol. VIl 1177). Carter personally addressed the court
stating that he was “physically responsible for these death” but
was “not nentally responsible.” (R Vol. VII 1181). Defense
counsel referred to a few recent |ocal capital trials involving
young victins where the perpetrators got life sentences either
through Iife recommendations fromthe jury or plea bargains. (R
Vol . VII 1184). Defense counsel argued Carter’'s life was “nore
exenpl ary” than those other perpetrators. (R Vol. VII 1186).
Def ense counsel referred to Carter’s offer to pled guilty in
exchange for a life sentence and wai ve all appeal s and

post convi ction proceedings. (R Vol. VIl 1186-1187). Defense
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counsel argued that the victims famly's wishes lead to death
sentence in sonme cases and |life sentence in other cases. (R
Vol. VIl 1187-1188). The trial court read his sentencing order
into the record. (R Vol. VII 1189-1234).

The trial court sentenced Carter to death for Count I; to death
for Count Il and to a consecutive |ife sentence for Count I11.
(R Vol. VIl 1234).

In its 25 page sentencing order, the trial court explained the
facts of this triple nurder. (R Vol. 1V 694-719). The trial
court, following the jury' s Iife recommendation, inposed a life
sentence for the nurder of Courtney Smth. (R Vol. IV 718). The
trial court, following the jury' s death recommendati ons, i nposed
two death sentences for the nmurder of M. Pafford and Ms. Reed.
(R Vol. IV 718). The trial court found three statutory
aggravators in the nurder of both victinms: (1) previously
convicted of a capital offense explaining that the other nurders
were capital offenses; (2) comrmitted while engaged in the
commi ssion of a burglary and (3) CCP. The trial court found no
statutory mtigators. (R Vol. IV 707). The trial court,
however, found seventeen (17) non-statutory mtigators. (R
Vol . 1V 707-717). The trial court found the follow ng non-
statutory mtigators: (1) the Defendant was raised in a broken

home with a deprived chil dhood, but he was able to rise above it
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and becone successful as a high school student and as an adult,
which the trial court accorded “sone” weight; (2) the Defendant
was an above-average achi ever in high school, junior college and
coll ege, which the trial court accorded “sone” weight; (3) the
Def endant was el ected president of a prestigious majors club on
canpus at Gkl ahoma State University and worked with that club to
hel p others which the trial court accorded “sonme” weight; (4)

t he Def endant enlisted and had a distinguished mlitary record
inthe United States Air Force for al nost four years, which the
trial court accorded “sone” weight; (5) the Defendant has been a
good enpl oyee for many years and he has a consistent work record
froma very young age and has al so been a supervisor over other
peopl e, which the trial court accorded “sonme” weight; (6) the
Def endant has been a good son to both his father and nother in
spite of the fact that his father abandoned himas a child and
he had the strength to reconcile with his father when he becane
an adult, which the trial court accorded “sonme” weight; (7) the
Def endant has been a good brother to Steve Carter, MKke Carter,
and Cindy Starling, and he protected Ms. Starling during their
early years, which the trial court accorded “sone” weight; (8)

t he Def endant saved a child' s |life when he was working as a
lifeguard in Georgia, which the trial court accorded “sone”

wei ght; (9) the Defendant has been a loyal friend to many people
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and made friends easily, which the trial court accorded “sone
wei ght; (10) the Defendant has forned an especially close
relationship with his nephew, Jacob, which the trial court
accorded “sone” weight; (11) the Defendant worked for a |iving
in Kentucky while he was avoiding the police after commtting
this offense, which the trial court accorded “sonme” weight; (12)
t he Defendant has the potential to be a productive i nmate which
was denonstrated by the way he acted towards other inmates in
the Duval County Jail and by his work record, which the trial
court accorded “sonme” weight; (13) the Defendant has the support
of his famly and friends who continue to |ove him which the
trial court accorded “sonme” weight; (14) society can be
protected by life sentences w thout parole, which the trial
court accorded “sonme” weight; (15) the Defendant offered to
plead guilty as charged for three consecutive |ife sentences,
which the trial court accorded “sonme” weight; (16) the Defendant
resi sted adopting the racist traits of his father and has had
positive race relations throughout his Iife, which the tria
court accorded “sonme” weight; and (17) the Defendant's prior
relationship with Elizabeth Reed and her children which the
trial court accorded “sone” weight. The trial court found that
the “aggravating circunstances in this case far outweigh the

mtigating circunstances.” The trial court found “that any of
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t he consi dered aggravating circunstances found in this case,

standi ng al one, would be sufficient to outweigh the mtigation
in total presented regarding the nurders of denn Pafford and
El i zabeth Reed.” The trial court sentenced Carter to death for
the nurders of victimPafford and victimReed and to life for

victimSmth., (R Vol. IV 720-726 - judgenent & sentence).
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SUWARY OF ARGUMENT

| SSUE |

Carter asserts that the statute abolishing the intoxication
def ense vi ol ates due process. This Court recently held that
section 775.051 does not violate due process or equal
protection. Carter argues that this is a capital case but that
distinction applies to the sentence, not the conviction.
Mor eover, the error, if any, was harm ess. Even if Carter had
been allowed to present an intoxication defense during the guilt
phase, such a defense would have failed, as it usually does. As
Judge Padovano has observed, “nost experienced cri mnal |awers
and judges woul d be hard pressed to cone up with a single
exanpl e of a case in which the defense of voluntary intoxication
succeeded.” The trial court properly denied the defense request

for a jury instruction on intoxication.

| SSUE 11|

Carter argues that the trial court inproperly found the
murders of Ms. Reed and M. Pafford to be cold, calculated and
preneditated. Carter had been stalking the victimin the weeks
prior to the nurder. Mbreover, according to his own testinony,
Carter, just three hours prior to the nurders drove by the house

to see if M. Pafford was there. Carter entered Ms. Reed’s
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home, where he knew her four children would be present, arned
with his loaded .22 rifle with the safety off. He shot M.
Reed’ s si xteen year ol d daughter, Courtney, once in the head,
and Ms. Reed twice in the head and M. Pafford three tines in
the head. He shot a total of six rounds, killing three people.
The rifle was not an automati c weapon, Carter had to rel ease the
trigger for each shot and aimat each of the victins. Thus, the

trial court properly found the CCP aggravator.

| SSUE | 11

Carter contends that the trial court inproperly found the
during the course of a burglary aggravator. Carter is basically
argui ng that Del gado v. State, 776 So.2d 233 (Fla. 2000) should
be expanded to the “during a course of a burglary” aggravator.
The | egislature, however, has nullified Delgado twi ce. Carter
al so argues that the felony nurder aggravator is an autonatic
aggravator. Both this Court and Wnited States Suprenme Court
have repeatedly rejected this argunent. Thus, the trial court

properly found the burglary aggravator.

| SSUE | V
Carter asserts that the trial court abused its discretion

by assigning great weight to the prior violent felony aggravator
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and the during a course of a burglary aggravator in |light of the
life recommendation for the nurder of Courtney Smth. Carter
admts that the trial court correctly found these aggravators.
First, the judge is not bound by a jury' s determ nation of

wei ght. According to this Court, the judge nmust independently
determ ne the existence of aggravating and mtigating
circunstances, and the weight to be given each. Moreover, a
jury’s life recomrendation in one nmurder does not limt the
judge’s discretion in weighing aggravators in the other nurders.
Here, the jury recomended death for Pafford and Reed, so the
jury agreed with the judge that aggravators outwei ghted
mtigators as to those two nurders. Thus, the trial court did
not abuse its discretion in assigning great weight to both the
prior violent felony aggravator and the burglary aggravator as

to both Ms. Reed and M. Pafford.

| SSUE V
Carter asserts that the trial court’s sentencing order
| acks sufficient clarity. The trial court’s twenty-five page
sent enci ng
order is quite clear. It covers the aggravator and all the

proposed mtigators advocated by the defense. |In additional,
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the trial court considered and found two non-statutory

mtigators independently.

| SSUE VI

Carter asserts that the prosecution should be judicially
estopped from seeking the death penalty based on a letter to
Mexi can officials fromthe prosecutor agreeing to forgo the
death penalty in exchange for Carter’s return. First, the State
is not bound by the letter because the Mexican officials did not
return Carter; rather, he was captured in the United States.
Moreover, the State did not freely take an “inconsistent”
position on the death penalty. The State was forced to agree to
alife sentence by Mexico's policy and its reluctance to do so
is clearly stated in the letter. Furthernore, the doctrine of
judicial estoppel, if it applies at all, applies only to factua
positions, not |egal positions. Additionally, application of
the doctrine in this manner woul d end pl ea negotiations in
capital cases. Prosecutors often explore the possibility of a
life sentence in exchange for a guilty plea during plea
negoti ations and would be required to forego seeking the death
penalty under this logic. The trial court properly denied the

nmotion to prohibit the State from seeking the death penalty.
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| SSUE VI |

Carter argues that this Court should recede fromits
decision in Bottoson v. Mwore, 833 So.2d 693 (Fla. 2002), which
held that Florida s death penalty statute was constitutional in
the wake of Ring v. Arizona, 536 U S. 584, 122 S. . 2428, 153
L. Ed. 2d 556 (2002). This Court has consistently rejected Ring
clainms. Moreover, even if Ring applies in Florida, as both this
Court and the United States Suprenme Court have explained, a
jury’s recomendati on of death necessarily neans that the jury
found at | east one aggravator and therefore, Carter’s death
sentence conplies with Rng. The trial court properly denied
the notion to declare Florida s capital sentencing schene

unconsti tuti onal .

| SSUE VI I |

Carter contends that the jury instruction which inforned the
jury that their recommendati on was a recommendation and it woul d
be given great weight by the trial court was a violation of
Cal dwel | v. M ssissippi, 472 U.S. 320, 105 S.Ct. 2633, 86

L. Ed. 2d 231 (1985). This Court has repeatedly rejected hybrid

Ring/ Caldwel | clains. There was no Caldwell violation. The
judge is the final sentencer in Florida and the jury’'s

recomendation is just that - a recommendation. R ng did not
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change the lawin this regard. Thus, the trial court properly
informed the jury that their recommendati on was a reconmendati on

that woul d be given great weight.
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ARGUVENT

| SSUE |
WHETHER THE TRI AL COURT PROPERLY RULED THE
STATUTE ABOLI SHI NG THE | NTOXI CATI ON DEFENSE WAS
CONSTI TUTI ONAL? ( Rest at ed)

Carter asserts that the statute abolishing the intoxication
defense vi ol ates due process. This Court recently held that
section 775.051 does not violate due process or equal
protection. Carter argues that this is a capital case but that
distinction applies to the sentence, not the conviction.

Mor eover, the error, if any, was harm ess. Even if Carter had
been allowed to present an intoxication defense during the guilt
phase, such a defense would have failed, as it usually does. As
Judge Padovano has observed, “nost experienced crimnal |awers
and judges woul d be hard pressed to cone up with a single
exanpl e of a case in which the defense of voluntary intoxication
succeeded.” The trial court properly denied the defense request
for a jury instruction on intoxication.

The trial court’s ruling

Carter filed a notion proposing a special jury instruction on
voluntary intoxication. (R Vol. |1l 467-468). The proposed
instruction stated that where a nental elenent is an essentia
el ement of the crinme and a person was so intoxicated that he was

i ncapabl e of form ng that nental state, that nental state would
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not exist. The instruction stated that if you find that the

def endant was so intoxicated fromthe voluntary use of al coho

as to be incapable of formng a preneditated design to kill, you
shoul d find the defendant not guilty of first degree nurder.

The trial court denied the proposed instruction. (R Vol. 111
469) .

Carter also filed a notion to declare section 775.051
unconstitutional on its face and as applied. (R Vol. 11l 473-
491). He relied on Justice G nsburg s concurring opinion in
Mont ana v. Egel hoff, 518 U. S. 37, 116 S.Ct. 2013, 135 L.Ed. 2d
361 (1996), which was the necessary fifth vote, to argue that
the statute was procedural in nature and was a new rul e of
evidence. Carter asserted that the statute violated the Ei ghth
Amendment because this was a capital case, due process and
equal protection. The trial court denied the notion.(R Vol.

11 492). During a notion for continuance, defense counsel
argued Prozac as a basis for an involuntary intoxication defense
and asserted the statute was unconstitutional in a first degree
mur der case. (R Vol. VI 959). Defense counsel noted that even
if he could not use intoxication in the guilt phase, it was
adm ssible in the penalty phase. (R Vol. VI 962).

At trial, Carter testified that he had four or five gl asses of

whi skey between 9:15 and m dni ght on the night of the nurders.
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(T. XVI 1523). Both sides argued intoxication in closing. In
cl osing argunent, the prosecutor pointed out that despite his
drinking, Carter was able to drive over to the victims house
that night. (T. XVIII 1726). The prosecutor pointed out that
despite his drinking, Carter was able to use the ATM nmachi nes
right after the murders. (T. XVIII 1746-1747,1750,1753). The
prosecutor did not argue that the defense does not exist;
rat her, he argued that the evidence did not show that Carter was
i ntoxi cated to the point he did not know what he was doing. (T.
XVI11 1753-1754). Defense counsel noted that Carter drank and
took pills. (T. XVIII 1845-1846). In rebuttal closing argunent,
t he prosecutor disputed defendant’s claimthat he was so drugged
up and boozed up that he didn’t know what was goi ng on and
argued that the defendant was not doped up or boozed up when he
killed”. (T. XIX 1902). The prosecutor asserted that the
def endant could not have nade six accurate shots if he had been
that intoxicated. (T. XIX 1902-1903). The prosecutor pointed
out that Carter hit a noving target because Ms. Reed was noving
when she was shot. (T. Xl X 1903).

Def ense counsel asked for a jury instruction on intoxication
and renewed his notion to declare 8§ 775.0514 unconstitutional.
(T. XVIl 1676-1677; XVII1 1683-1686). Defense counsel argued

that it was a violation of due process to prohibit the defendant
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from presenting evidence that disproves the el enent of
prenmeditation. (T. XVIII 1684). Defense counsel argued that the
statute was procedural in nature. The trial court denied the
requested intoxication instruction and the notion. (T. XVII
1713) .

Pr eservati on

This issue is preserved. The defendant filed a notion raising
t he sane grounds he asserts as error on appeal and properly
obtained a ruling. Tillman v. State, 471 So.2d 32, 35 (Fla.
1985) (expl aining to preserve an issue for appeal, counsel nust
preserve the issue by making a specific objection to the
adm ssion of evidence on the sane grounds as rai sed on appeal.).

The standard of revi ew

“Whet her chal l enged statutes are constitutional is a question
of Iaw which the appellate court reviews de novo.” Troy v.
State, 2006 WL 2987627, *5 (Fla. Cctober 19, 2006)(review ng the
constitutionality of the intoxication statute de novo).
Merits

The voluntary intoxication not a defense statute, 8 775. 051,
Florida Statutes (2002), provides:

Vol untary intoxication resulting fromthe consunpti on,
i njection, or other use of al cohol or other controlled
substance as described in chapter 893 is not a defense to
any offense proscribed by |aw. Evidence of a defendant's
voluntary intoxication is not adm ssible to show that the
def endant | acked the specific intent to commt an offense
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and is not adm ssible to show that the defendant was insane

at the tine of the offense, except when the consunption,

I njection, or use of a controlled substance under chapter

893 was pursuant to a |lawful prescription issued to the

def endant by a practitioner as defined in s. 893.02.

The Florida Legislature abolished the defense of voluntary

i ntoxication as of October 1, 1999. Ch. 99-174, Laws of Fla.

The inpetus for the new statute was the United States Suprene
Court’s decision in Muntana v. Egel hoff, 518 U S. 37, 116 S C.
2013, 135 L. Ed.2d 361 (1996) (plurality opinion)(concluding that
a state may abolish the voluntary intoxication defense w thout
vi ol ati ng due process). Justice Scalia, who wote the plurality
maj ority opinion, explained a prohibition on intoxication

def enses “conports with and i npl ements society's nora
perception that one who has voluntarily inpaired his own
faculties should be responsible for the consequences.” Egel hoff,
518 U.S. at 50, 116 S.Ct. at 2020.

In Troy v. State, 2006 W. 2987627, *5 (Fla. Cctober 19, 2006),
this Court, in a capital case, rejected a due process and equa
protection challenge to the statute that abolished the defense
of intoxication. Troy argued that section 775.051, which
prevented himfromasserting a defense of voluntary
i ntoxi cation, was constitutionally invalid because “it operates

as an evidentiary proscription rather than a redefinition of

mens rea.” Troy asserted that there are significant differences
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bet ween the Montana statute at issue in Egel hoff and Florida's
statute. The Troy Court discussed Justice Scalia s plurality
opi nion in Egel hoff finding that the Montana statute abolishing
voluntary intoxication did not violate the due process cl ause.
Justice Scalia noted that the common |law did not allow for a
defense of voluntary intoxication. The defense was a judicially
created exception to the common |aw rule. The opinion concl uded
that the defense did not constitute a fundanental principle of
justice, and that nothing in the due process clause prevents
“[t] he people of Montana [fromdeciding] to resurrect the rule
of an earlier era, disallow ng consideration of voluntary
i ntoxi cati on when a defendant's state of mnd is at issue.”

This Court adopted the reasoning of two district court
deci sions. Barrett v. State, 862 So.2d 44 (Fla. 2d DCA 2003);
Cuc v. State, 834 So.2d 378 (Fla. 4th DCA 2003). The Troy Court
expl ai ned: “As was the case with the Montana statute under
Justice G nsbhurg s analysis, section 775.051 effects a
substantive change in the definition of nens rea, and it is not
sinply an evidentiary rule.”

Several other states have enacted such statutes and their
respective state courts have, |ikew se, upheld their statutes.

See e.g. People v. Atkins, 18 P.3d 660 (Cal. 2001)(rejecting the

argument that exclusion of evidence, under section 22, of
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vol untary intoxication violated due process by denying the
def endant of the opportunity to prove he did not possess the
requi red nental state).

Carter argues that this is a capital case but that distinction
applies to the sentence, not the conviction. Intoxication is
still adm ssible, as mtigation, in the penalty phase after the
enactment of the statute; it is just not a defense in the guilt
phase. So, the fact that this is a capital case is irrel evant
to what is solely a guilt phase issue. Thus, the trial court
properly refused to instruction the jury on the non-existent
def ense of voluntary intoxication.

Har m ess Error

The error, if any, in failing to instruct the jury regarding
the intoxication defense was harml ess. To establish the
i nt oxi cati on defense, prior to the enactnent of the statute
abol i shing such a defense, the defendant had to be rendered
tenporarily insane due to his drinking. Crack v. State, 201
So.2d 706 (Fla.1967)(stating the | aw recogni zes “insanity super -
i nduced by the |long and continued use of intoxicants so as to
produce fixed and settled frenzy or insanity either pernmanent or
intermttent); Cochran v. State, 65 Fla. 91, 61 So. 187 (Fla.
1913) (requiring a jury instruction when the intoxication defense

is asserted); Garner v. State, 28 Fla. 113, 9 So. 835 (Fla.

- 61 -



1891) (establishing voluntary intoxication as a defense in
Florida). According to his own testinony, Carter had four to
five drinks in a three hour period and “was not falling down
drunk.” (T. XVI1 1621-1622) Even if Carter had been allowed to
present an intoxication defense during the guilt phase, such a
defense would fail, as it usually does. Gdomv. State, 782 So.2d
510, 512 (Fla. 1°' DCA 2001)(Padovano, J., concurring)(noting
that “voluntary intoxication rarely offers a realistic chance of
success” and observing “[m ost experienced crimnal |awers and
judges woul d be hard pressed to conme up with a single exanple of
a case in which the defense of voluntary intoxication

succeeded.”).

| SSUE 11
VWHETHER THE TRI AL COURT PROPERLY FOUND THE
MURDERS OF VI CTI M5 REED AND PAFFORD TO BE COLD
CALCULATED AND PREMEDI TATED? ( Rest at ed)

Carter argues that the trial court inproperly found the
murders of Ms. Reed and M. Pafford to be cold, calculated and
premeditated. Carter had been stalking the victimin the weeks
prior to the murder. Moreover, according to his own testinony,
Carter, just three hours prior to the nurders drove by the house

to see if M. Pafford was there. Carter entered Ms. Reed’s

home, where he knew her four children would be present, arned
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with his loaded .22 rifle with the safety off. He shot M.
Reed’ s si xteen year ol d daughter, Courtney, once in the head,
and Ms. Reed twice in the head and M. Pafford three tines in
the head. He shot a total of six rounds, killing three people.
The rifle was not an automati c weapon, Carter had to rel ease the
trigger for each shot and aimat each of the victins. Thus, the
trial court properly found the CCP aggravator.

The trial court’s ruling

Carter’ s defense counsel, Alan Chipperfield, filed a notion to
prohibit the trial court frominstructing the jury on HAC or
CCP. (R Vol. | 29-30). He argued that both were vague,
over broad and had been inconsistently applied. He also argued
t hat both aggravators, as a matter of law, did not apply in this
particul ar case wi thout maki ng any case specific argunent or
citing any particular case. (R Vol. I 29-30). The trial court
granted the notion with regard to the HAC aggravator w thout
objection fromthe State but denied the notion with regard to
the CCP aggravator. (R Vol. | 31). Carter filed a notion to
decl are the CCP aggravator unconstitutional which the trial
court denied. (R Vol. | 87-104; 105).

At the notion hearing prior to the penalty phase, defense
counsel objected to an instruction on CCP (T. Vol. Xl X 1990-

2012). Defense counsel attenpted to distinguish Diaz v. State,
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860 So.2d 960 (Fla. 2003) where CCP was found and affirmed in a
simlar situation. (T. Vol. Xl X 2000). The prosecutor noted
that Carter’s own testinony was that he had driven buy the house
three hours earlier. The trial court denied the notion. (T.
Vol . XI X 2012).

In the trial court’s sentencing order finding CCP as to victim
Pafford, the trial court stated:

The trial testinmony in the guilt phase of this case
proves beyond all reasonabl e doubt the existence of this
aggravating circunstance. Christian Carter, Ms. Reed's
nei ghbor, testified that he encountered the Defendant in
his side yard sonetinme between 9:00 p.m and 10:00 p.m ten
days to two weeks prior to the instant nurders. Christian
Carter testified that the Defendant appeared to be com ng
from his backyard which abutted Ms. Reed's backyard.
Christian Carter testified that when he begun to use a
t el ephone the Defendant becane nervous and ran toward a red
truck parked across the street fromM. Carter's hone and
drove away. Terry Booth, Christian Carter's nei ghbor,
testified that he al so saw a red Dodge truck parked on his
street and a nman wal ki ng bet ween nei ghbors' houses the
Friday before the instant nurders occurred. M. Booth
testified that he saw the man I ook in his direction then
| ook at a tel ephone pole, and after about five m nutes, the
man wal ked back to the truck and drove away. M. Booth
testified that the next day, he saw the sane red Dodge
truck parked on his street. Finally, M. Booth testified
that the man in the truck | ooked |like the suspect the
police were | ooking for regarding the instant nurders.

At trial, the Defendant admtted that he had i ndeed been
in Christian Carter's yard a coupl e of weeks before the
murders. The Defendant testified that he was in the yard
because he was jeal ous that Ms. Reed was seeing G enn
Pafford and wanted to confirmif M. Pafford was at M.
Reed's hone. The Defendant stated he conducted this
surveil l ance because he was jeal ous that Ms. Reed was
seeing M. Pafford. The Defendant adm tted he drove past
Ms. Reed's hone at approxinmately 9:00 p.m on July 23,

2002, and saw both Ms. Reed's and Ms. Smith's cars al ong
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with M. Pafford's truck in the driveway. The Defendant
admtted that he then drove hone and called Ms. Reed's hone
around 11:15 p.m The Defendant testified that he spoke by
phone to Rick Smith, Ms. Reed's son. Rick Smth told the
Def endant that Ms. Reed was not hone. This testinony was
corroborated by Rick Smth who testified that the Defendant
called Ms. Reed's hone between 11: 00 and 11:30 p.m on July
23, 2002, and because Ms. Reed did not want to speak with
the Defendant, he told the Defendant that his nother was
not home. The Defendant's and Rick Smth's testinony was
further corroborated by Jack Harley of Bell South, who
testified that the Defendant's tel ephone records showed a
tel ephone call to Ms. Reed's hone at 11:24 p.m on July 23,
2002.

The Defendant admitted driving to Ms. Reed's hone with a
fully | oaded .22 caliber rifle in his truck and when he
arrived at her hone he got out of his truck carrying the
rifle. The Defendant admtted he took the rifle to prevent
Ms. Reed from saying that she was not going to talk to him
and to ensure that she answered his questions regarding
their relationship. The Defendant testified that when he
entered Ms. Reed's home, he concealed the rifle against his
|l eg so that no one would see it. The Defendant al so
testified that his finger was on the trigger. The
Def endant testified that he told Ms. Reed and M. Pafford
that he was not going to | eave Ms. Reed's hone until he had
answers to his questions regarding his relationship with M
Reed. The Defendant testified that when Ms. Reed saw t he
rifle, she grabbed for it. The Defendant and Ms. Reed
struggled over the rifle, and during this struggle the
rifle discharged striking Courtney Smith once in the head.
The Defendant admtted that he then intentionally shot M.
Reed twice in the head and then intentionally shot d enn
Pafford three tinmes in the head, including one shot at
poi nt bl ank range. The Defendant further adm tted that he
was a "good shot" and that of his shots hit their intended
targets. However, he testified that he did not
intentionally aimat Courtney Smth when she was shot once
in the head. The Defendant testified that after shooting
G enn Pafford, Elizabeth Reed and Courtney Smith, he
wal ked, rifle in hand, to his pickup truck and drove away.

Dr. Margarita Arruza, a forensic pathol ogist and the
Medi cal Exam ner for the City of Jacksonville, testified
concerning the wounds suffered by G enn Pafford. Dr.
Arruza testified that M. Pafford suffered three gunshot
wounds to the head. The first gunshot wound was a strai ght
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shot through M. Pafford's chin. The bullet fractured the
jaw, went through the tongue and the epiglottis and

I npacted against the cervical spine at the level C-3 as it
traveled in a straight Iine fromfront to back. Dr. Arruza
testified that M. Pafford could have been standi ng when he
was shot through the chin based on the trajectory of the
bul | et .

The second gunshot wound was to the top portion of the
back of M. Pafford's head. This bullet travel ed through
the scalp, the skull and the brain and was recovered from
the right frontal region of M. Pafford' s brain. The
trajectory of this bullet's path was fromthe back of M.
Pafford's skull to the front, fromleft side of M.
Pafford's skull to the right and at an upward angle. Dr.
Arruza testified, based on the trajectory of the bullet,
that M. Pafford' s head was poi nted down and his body was
in a downward position as if going down alnost to a
kneel i ng position.

The third gunshot wound as a cl ose range shot to the
right side of M. Pafford' s jaw as evident by gunpowder
stippling. This bullet's path was the right side of M.
Pafford's jaw to the left side of his skull and at an
upward angle. Dr. Arruza testified the gunshot wound to
M. Pafford' s jaw was consistent with this body already
bei ng on the ground and the rifle being pointed right at
his head at cl ose range.

Dr. Arruza testified that the evidence of the three
gunshot wounds was consistent with the theory that M.

Paf ford was shot first in the chin, that his body started
goi ng down and then he was shot in the back of the head and
then fell to the ground. Then as M. Pafford lay on the
ground he was shot again, this tinme in the jaw Dr. Arruza
testified that each bullet wound suffered by M. Pafford
was a fatal wound and that each woul d have caused inmmedi ate
unconsci ousness. The trial testinony in the guilt phase of
this case proves beyond all reasonabl e doubt the existence
and establishnment of this aggravating circunstance. This
aggravati ng circunstance has been given great weight in
determ ning the appropriate sentence to be inposed in this
case.

(Vol . 1V 699-702).
In the trial court’s sentencing order finding CCP as to victim

Reed, the trial court stated:
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The trial testinony in the guilt phase of this case
proves beyond all reasonabl e doubt the existence of this
aggravating circunstance. Christian Carter, M. Reed's
nei ghbor, testified that he encountered the Defendant in
his side yard sonetine between 9:00 p.m and 10:00 p.m ten
days to two weeks prior to the instant nurders. Christian
Carter testified that the Defendant appeared to be com ng
from his backyard which abutted Ms. Reed's backyard.
Christian Carter testified that when he began to use a
t el ephone the Defendant becane nervous and ran toward a red
truck parked across the street fromM. Carter's hone and
drove away. Terry Booth, Christian Carter's nei ghbor,
testified that he also saw a red Dodge truck parked on his
street and a man tal ki ng between nei ghbors' houses the
Friday before the instant nurders occurred. M. Booth
testified that he saw the man ook in his direction then
| ook at a tel ephone pole, and after about five m nutes, the
man wal ked back to the truck and drove away. M. Booth
testified that the next day, he saw the sanme red Dodge
truck parked on his street. Finally, M. Booth testified
that the man in the truck | ooked |like the suspect the
police were | ooking for regarding the instant nurders.

At trial, the Defendant admtted that he had i ndeed been
in Christian Carter's yard a couple of weeks before the
nmurders. The Defendant testified that he was in the yard
because he was jeal ous that Ms. Reed was seeing denn
Pafford and wanted to confirmif M. Pafford was at M.
Reed's hone. The Defendant stated he conducted this
surveill ance because he was jeal ous that Ms. Reed was
seeing M. Pafford. The Defendant admtted he drove past
Ms. Reed's hone at approxinmately 9:00 p.m on July 23,

2002, and saw both Ms. Reed's and Ms. Smth's cars al ong
with M. Pafford' s truck in the driveway. The Defendant
admtted that he then drove hone and called Ms. Reed' s hone
around 11:15 p.m the Defendant testified that he spoke by
phone to Rick Smth, Ms. Reed's son. Rick Smth told the
Def endant that Ms. Reed was not hone. This testinony was
corroborated by Rick Smth who testified that the Defendant
called Ms. Reed's hone between 11:00 and 11:30 p.m on July
23, 2002, and because Ms. Reed did not want to speak with

t he Defendant, he told the Defendant that his nother was
not home. The Defendant's and Rick Smith's testinony was
further corroborated by Jack Harl ey of Bell South, who
testified that the Defendant's tel ephone records showed a
tel ephone call to Ms. Reed's honme at 11:24 p.m on July 23,
2002.
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The Defendant admitted driving to Ms. Reed's hone with a
fully loaded .22 caliber rifle in his truck and when he
arrived at her hone he got out of his truck carrying the
rifle. The Defendant admtted he took the rifle to prevent
Ms. Reed from saying that she was not going to talk to him
and to ensure that she answered his questions regarding
their relationship. The Defendant testified that when he
entered Ms. Reed's honme, he concealed the rifle against his
|l eg so that no one would see it. The Defendant al so
testified that his finger was on the trigger. The
Def endant testified that he told Ms. Reed and M. Pafford
that he was not going to | eave Ms. Reed's hone until he had
answers to his questions regarding his relationship with
Ms. Reed. The Defendant testified that when Ms. Reed saw
the rifle, she grabbed for it. The Defendant and Ms. Reed
struggled over the rifle, and during this struggle the
rifle discharged striking Courtney Smth once in the head.
The Defendant admtted that he then intentionally shot M.
Reed twice in the head and then intentionally shot d enn
Pafford three times in the head, including one shot at
poi nt bl ank range. The Defendant further admtted that he
was a "good shot" and that all of his shots hit their
i ntended targets. However, he testified that he did not
intentionally aimat Courtney Smth when she was shot once
in the head. The Defendant testified that after shooting
G enn Pafford, Elizabeth Reed and Courtney Smith, he wal ked
rifle in hand to his pickup truck and drove away.

Dr. Margarita Arruza, a forensic pathol ogist and the
Medi cal Examiner for the Cty of Jacksonville, testified
concerni ng the wounds suffered by Elizabeth Reed. Dr.
Arruza testified that Elizabeth Reed suffered two gunshot
wounds to her left ear. The first gunshot wound went
through the helix or top of Ms. Reed's left ear. The
bull et went through Ms. Reed's left ear, skull, and brain,
and ended up in the right orbital region as it travel ed
fromthe left to the right and fromthe back to the front
of her head. Dr. Arruza testified, based on the trajectory
of the bullet, that Ms. Reed could not have been |ying down
when she was shot.

Dr. Arruza testified that she could not determ ne which
of the two gunshot wounds to Ms Reed's head occurred first.
Dr. Arruza testified that each bullet wound suffered by M.
Reed was a fatal wound and that each woul d have caused
I medi at e unconsci ousness. The trial testinony in the
guilt phase of this case proves beyond all reasonabl e doubt
t he existence and establishnent of this aggravating
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ci rcunstance. This aggravating circunstance has been given
great weight in determning the appropriate sentence to be
I nposed in this case.

(Vol. IV 703-706).

Pr eservati on

This issue is preserved. Defense counsel argued agai nst the
CCP aggr avat or.

St andard of Revi ew

This Court’s review of clains that the trial court inproperly
found an aggravating circunstance is limted to determ ning
whet her the trial judge applied the correct rule of law and, if
so, whether conpetent, substantial evidence supports his
finding. England v. State, 940 So.2d 389, 402 (Fla. 2006)(citing

Hut chi nson v. State, 882 So.2d 943, 958 (Fla. 2004)).

Merits

In Dennis v. State, 817 So.2d 741 (Fla. 2002), the Florida
Suprene Court affirmed a finding of CCP in a double nurder.
Dennis murdered his ex-girlfriend and her new | over, Barnes.
Denni s had been romantically involved with Lunpkins for five
years and they had a child together. Both victins were beaten
with a shotgun. One nonth prior to the nurders, Dennis found
out where she and Barnes lived. The trial court found four

aggravating circunstances: (1) that the defendant had been
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convicted of a prior capital felony (the contenporaneous
nmurder); (2) that the nurder was conmtted in the course of a
felony (burglary); (3) that the nurder was especially heinous,
atrocious, or cruel (HAC); and (4) that the nurder was comtted
in a cold, calculated, and preneditated manner w thout any
pretense of |legal or noral justification (CCP). Dennis
chal | enged the CCP finding arguing that the nurders were “rage”
killings, not planned nmurders. Dennis, 817 So.2d at 765. The
Court noted that to prove the CCP aggravator, the State nust
show a hei ghtened | evel of preneditation establishing that the
def endant had a careful plan or prearranged design to kill. The
trial court noted in his order that Dennis “took pains to obtain
and use a weapon that could not be traced to hinf and he “was
clearly follow ng and/or stalking the victins.” Dennis had
inquired informati on on where the victimis nowlived froma
former girlfriend. Dennis had punctured the tire of the
victins’ car, rendering it flat, enabling himto arrive at the
apartnent ahead of the victins and wait for their arrival. This
Court found the trial court’s findings “anply supported by the
record.” See also Diaz v. State, 860 So.2d 960, 969 (Fla.
2003) (fi ndi ng conpetent substantial evidence to support the
trial court's finding of CCP in the context of the nmurder of the

father of a former girlfriend in light of the anple evidence of
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Di az's cal cul ated planning on the days precedi ng the nurder
where he took his gun and several rounds of replacenent
ammunition to forner girlfriend' s parent’s house and rejecting
an argunment that a donestic dispute tends to negate CCP where at
the tinme of the nurder, they no longer |lived together and noting
“[t]his Court has never approved a ‘donestic dispute exception
to the inposition of the death penalty” citing Pope v. State,
679 So.2d 710 (Fla.1996)).

This Court has stated that CCP nurder can be indicated by the
ci rcunst ances showi ng such facts as advanced procurenent of a
weapon, |ack of resistance or provocation, and the appearance of
a killing carried out as a matter of course. Diaz v. State, 860
So. 2d 960, 970 (Fla. 2003)(citing Swafford v. State, 533 So. 2d
270 (Fla. 1988)). All three of these factors are present.
Carter entered the victinis hone at 12: 30amw th a | oaded .22
rifle wwth the safety off. Carter knew Pafford was present and,
as he admtted in his testinony, he knew that the victins four
children woul d be present as well. Hi s explanation was that he
brought the rifle “to get answers” but one does not get answers
wth a gun. Furthernore, Carter by own adm ssion, sinply shot
Ms. Reed twice and then M. Pafford three tinmes wthout
explanation. This was not a group discussion; it was nass

murder. There was no provocation. Hutchinson v. State, 882
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So. 2d 943, 956 (Fla. 2004)(concluding there was no sudden
provocation where fornmer live-in boyfriend killed a nother and
her three children because there was an hour or an hour and a
hal f between the argunent between forner boyfriend and not her
and the nurders concluding considering the tinme between the
argunent and the actual nurders, as well as the tine taken

bet ween each shooting, a rational trier of fact could find
prenedi tation). Even resistance is not really present.
According to Carter’s testinony, Ms. Reed grabbed the rifle but,
even if that were true, she was no threat to Carter. She was

t he one on the business end of the rifle. He was the one wth
his finger on the trigger. He would have had no trouble w nning
the alleged struggle for the rifle. According to Carter’s own
testinmony, M. Pafford was in shock and did not nove nuch | ess
take any threatening actions toward Carter. The sixteen year
old Courtney was attenpting to run away when shot. These
nmurders were carried out as a matter of course. Carter shot
Reed twice in the head and Pafford three times in the head and
Courtney once in the head. Carter was, by his own adni ssion, an
excellent shot. The rifle was not an automatic weapon; it
required Carter release the trigger between shots. Carter was
also required to aimthe rifle at each victi mwho were at

opposite ends of the living room He shot a total of six round,
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killing three people. The trial court properly found these
nmurders to be CCP.

Har nl ess Error

The error, if any, was harmess. Wile this Court has held
that CCP is one of the “npbst serious aggravators set out in the

statutory schene,” the prior violent felony aggravator, when
that prior felony is a nmurder, is equally serious. Farina v.
State, 937 So.2d 612, 625 (Fla. 2006)(noting that HAC and CCP
were anong “the nost serious aggravators set out in the
statutory schene” citing Larkins v. State, 739 So.2d 90, 95
(Fl'a.1999)). In this case the defendant nurdered three people
including a teenager. |In its sentencing order, the trial court
specifically concluded “that any of the considered aggravating
ci rcunstances found in this case, standing al one, would be
sufficient to outweigh the mtigation in total presented
regarding the nurders of denn Pafford and Elizabeth Reed.” The
error, if any, in finding the CCP aggravator was harnmnl ess.
| SSUE |11

VWHETHER THE TRI AL COURT PROPERLY FOUND AND

| NSTRUCTED THE JURY ON THE DURI NG THE COURSE OF A

BURGLARY AGGRAVATOR? ( Rest at ed)

Carter contends that the trial court inproperly found the

during the course of a burglary aggravator. Carter is basically

argui ng that Del gado v. State, 776 So.2d 233 (Fla. 2000) should

be expanded to the “during a course of a burglary” aggravator.
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The | egi slature, however, has nullified Delgado twice. Carter
al so argues that the felony nmurder aggravator is an autonmatic
aggravator. Both this Court and United States Suprene Court

have repeatedly rejected this argunent. Thus, the trial court

properly found the burglary aggravator.

The trial court’s ruling

During a pretrial hearing, the defense asked for notice of the
underlying felony for the felony nurder charge because he could
not conceive of a felony that would formthe basis for felony
nmur der which the trial court denied. (Vol. V 819-821). During
pretrial hearings, defense counsel argued the felony nurder
aggravator did not narrow the class. (Vol. V 864). The def endant
filed a notion requesting a special verdict, arguing that the
State woul d viol ate doubl e jeopardy by seeking the CCP
aggravator if the jury convicted only of felony nurder, thereby
acquitting himof preneditated nmurder, and citing Mackerl ey v.
State, 777 So.2d 969 (Fla. 2001) which the trial court reserved
ruling on. (R Vol. | 32-34; Vol. V 821). The prosecutor agreed
to the special verdicts. (Vol. VI 1046-1048). The trial court
reserved ruling on the special verdict formuntil the charge

conference at the request of defense counsel. (Vol. VI 1049).
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Carter filed a notion to declare the during the course of a
fel ony aggravator unconstitutional which the trial court denied.
(R Vol. | 106-113; 114).

Carter also filed a nmotion to prohibit instruction on the
fel ony nurder aggravating circunstance. (R Vol. 1V 573). He
argued that during the penalty phase, the State shoul d be
prohibited fromarguing the during a course of a burglary
aggravat or because “the State has progressed froma sinple
shooting inside a hone to felony nurder and then to fel ony
mur der supporting an aggravator for the death penalty.” He
asserted that there was no evidence of unlawful entry or
remaining in as required to prove burglary. He argued it was
akin to doubling. The trial court denied the notion. (R Vol. IV
575).

At trial, according to Carter’s own trial testinony, M. Reed
said she wanted both of themto | eave. (T. XVIl 1532-1533).
Carter admtted Ms. Reed never asked himinside. (T. XVII 1591).
Carter then testified that by opening the door, her actions
invited himinside. (T. XVII 1591). She opened the door when
Carter said I"'mnot |eaving until you give ne sone answers. (T.
XVl 1592). He took the rifle to get answers “one way or
another.” (T. XVII 1601). Carter admtted that he was not goi ng

to |l eave until he got answers. (T. XVII 1601).
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After the defense rested, defense counsel renewed his notion
for judgnent of acquittal arguing that felony nurder based on
the burglary did not apply because there was no proof of
unl awful entry and the remaining in theory should not apply in
this case. (T. XVII 1661). Defense counsel objected to the
felony murder theory during the guilt phase charge conference.
(T. XVIIl 1715). The verdicts were special verdicts finding
Carter guilty of both preneditated nurder and felony nurder with
burglary being the underlying felony. (R Vol. |V 548-556).

The trial court found the during the course of a burglary
aggravator in relation to both victimPafford and victi m Reed
and found that Carter intended to conmt at |east an assault
when entering the victims hone.

Preservati on

This issue is partially preserved. Wile defense counsel nade
a simlar argunment; the argunent on appeal is greatly expanded.
It is not the exact sane argunent. Defense counsel did not
argue that Del gado shoul d be expanded to the burglary
aggr avat or .

The standard of revi ew

This Court’s review of clains that the trial court inproperly
found an aggravating circunstance is limted to determ ning

whet her the trial judge applied the correct rule of law and, if
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so, whether conpetent, substantial evidence supports his
finding. England v. State, 940 So.2d 389, 402 (Fla. 2006)(citing
Hut chi nson v. State, 882 So.2d 943, 958 (Fla. 2004)).
Merits

Carter is basically arguing that Delgado v. State, 776 So.2d
233 (Fla. 2000) should be expanded to the “during a course of a
burgl ary” aggravator. |In Delgado, the Florida Suprene Court
held if a person has consent to enter, he cannot be convicted of
burglary under the “remaining in” theory unless the person
surreptitiously remains on the prem ses. Del gado, 776 So.2d at
240. The Del gado Court concluded that the prosecutor could not
use the crimnal act to prove revocation of the consent to
enter. The legislature then passed an anendnent to the burglary
statute which stated that the decision in Del gado was contrary
to the legislative intent and the decision and its progeny were
nullified. ch. 2001-58, Laws of Fla. This Court then held, in
State v. Ruiz, 863 So.2d 1205 (Fla. 2003), that the anmendnent
was limted to burglaries that occurred after the operational
date of February 1, 2000 as announced in the amendnent. Justice
Wl ls dissented in Ruiz advocating that the Court recede from
Del gado. The | egislature then passed anot her anmendnent to the

burglary statute which stated that the decision in Ruiz was

contrary to the legislative intent and the decision was
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nul lified. Ch. 2004-93, Laws of Fla. The |egislature expressed
its intent to have the burglary statute interpreted “untainted

by Del gado v. State, 776 So.2d 233 (Fla. 2000).”° Delgado and its

® This amendment provided, in pertinent part:

(4) The Legislature finds that the cases of Floyd v.

State, 850 So.2d 383 (Fla.2002); Fitzpatrick v. State,

859 So.2d 486 (Fla.2003); and State v. Ruiz/State v.

Braggs [863 So.2d 1205], Slip Opinion Nos. SC02-
389/ SC02- 524 were decided contrary to the Legislative
intent expressed in this section. The Legislature
finds that these cases were decided in such a manner

as to give subsection (1) no effect. The February 1,

2000, date reflected in subsection (2) does not refer

to an arbitrary date relating to the date offenses
were committed, but to a date before which the |aw
relating to burglary was wuntainted by Delgado v.

State, 776 So.2d 233 (Fl a.2000).

(5) The Legislature provides the followng special
rules of construction to apply to this section:

(a) Al subsections in this section shall be
construed to give effect to subsection (1);

(b) Notw t hstandi ng s. 775.021(1), this
section shall be <construed to give the
interpretation of the burglary statute
announced in Delgado v. State, 776 So.2d 233
(Fla.2000), and its progeny, no effect; and

(c) | f | anguage in this section is
susceptible to differing constructions, it
shall be construed in such manner as to

approximate the law relating to burglary as
if Del gado v. St ate, 776  So.2d 233

(Fl a. 2000) was never issued.

(6) This section shall apply retroactively.
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progeny have been superceded by statute twice. Delgado is no
| onger valid | aw

Furthernore, this burglary occurred on July 24, 2002. This
was wel | after the February 1, 2000 operational date of the

first Del gado anendnent. Floyd v. State, 850 So.2d 383, 402, n.

29 (Fla. 2002). It is the amendnent, not Del gado, that
controls.
Del gado, even if it were still valid law, would not apply to

this case. Delgado dealt with the situation where the person
originally had consent to enter and under what circunstances
that original consent could be said to be revoked. Delgado and
its progeny concerned the unlawful “remaining in” type of
burglary. This, however, is an “unlawful entry” case, not a
unl awful “remaining in” case. (T. Vol. XIX 1924-1925). Here,
there was no consent to enter the victinms home in the first

pl ace. According to Carter’s own trial testinony, while he was
outside the hone, Ms. Reed said she wanted both Carter and
Pafford to | eave. (T. XVII 1532-1533). Wiile Carter testified
that Ms. Reed opened the door, that was only after he refused to
leave. (T. XVII 1592). Carter was inplicitly threatening to
cause a scene and disturb the nei ghbors and awake her four

sl eeping children. His voice was |oud. Mbreover, prior to

driving over to Ms. Reed’s honme, Carter called her house at
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11: 24, and was informed by Reed’s son, Rick Smith, that his

not her was not hone, which he testified did not believe because
he had driven by three hours earlier and saw M. Pafford there.
Carter’s own testinony was that he intended to conmt aggravated
assault “if he had to”. Carter was going to force Ms. Reed to
see himregardl ess of her wishes. Carter never had consent to
enter Ms. Reed’s hone - far fromit - she specifically asked
Carter to |l eave before he entered her house. Carter basically
barged into the victims house, arned with a | oaded rifle,

agai nst the owner’s expressed wi shes. The problemof an invited
guest turning crimnal or violent that was at issue in Del gado
is not at issue here. Carter was not an invited guest. The
entire problem of what constitutes revocation of that consent
addressed by Delgado is not present in this case. Delgado does
not apply to cases, as this one, where the defendant entered

wi t hout consent. Consent obtained by refusing to | eave is no
consent at all. Cf Johnson v. State, 921 So.2d 490, 508 (Fl a.
2005) (concl udi ng that Johnson was not entitled to relief
pursuant to MIler (a precursor to Del gado) because he obtai ned
entry under false pretenses and consent obtained by trick or
fraud is actually no consent at all and will not serve as a
defense to burglary citing Schrack v. State, 793 So.2d 1102

(Fla. 4th DCA 2001) and Alvarez v. State, 768 So.2d 1224 (Fl a.
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3d DCA 2000)); Schrack v. State, 793 So.2d 1102, 1104 (Fla. 4th
DCA 2001) (expl ai ni ng that * Del gado, however, concerns only the
situation where the defendant enters the premses with the
occupant's consent.”); Alvarez v. State, 768 So.2d 1224, 1225
(Fla. 3d DCA 2000) (explaining that Delgado held only that a
person known to the occupant who was consensually invited into
her prem ses nmay not be held guilty of a burglary nerely because
she later commts an offense within the structure.). Carter’s
reliance on Justice Alnon’s dissent in Davis v. State, 737 So.2d
480, 484-487 (Ala. 1999), is misplaced. Obviously, this was the
di ssent. Mst inportantly, the logic of the dissent, which is
“every murder conmtted indoors” becones a capital nurder
ignores the entire foundation for the crinme of burglary. It was

the “*nere’ fact that the murder occurred inside a dwelling”
made it a capital crinme at conmon |aw. The concept of burglary
was that a felony was commtted inside a dwelling versus
outdoors. As this Court has explained “the privilege of non-
retreat fromthe hone stens not fromthe sanctity of property
rights, but fromthe tinme-honored principle that the honme is the
ulti mte sanctuary.” Wiand v. State, 732 So.2d 1044, 1052
(Fla. 1999). That is the entire basis for the crinme of burglary.

Burglary was never a property crine. As the California Suprene

Court expl ai ned:
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The interest sought to be protected by the conmon | aw cri ne
of burglary was clear. At common |aw, burglary was the
breaking and entering of a dwelling in the nighttinme. The
predom nant factor underlying common |aw burglary was the
desire to protect the security of the honme, and the person
within his hone. Burglary was not an offense agai nst
property, real or personal, but an of fense against the
habi t ati on.
People v. Davis, 958 P.2d 1083, 1088 (Cal. 1998)(citing Note,
Statutory Burglary-The Magi c of Four Walls and a Roof, 100 U.
Pa. L.Rev. 411 (1951)); See al so Mddel Penal Code Commentaries
(1980) com to 8§ 221.1, p. 67 (observing that the “notable
severity of burglary penalties is accounted for by the fact that
the offense was originally confined to violent nighttine assault
on a dwelling. The dwelling was and remains each man's castl e,
the final refuge fromwhich he need not flee even if the
alternative is to take the |life of an assailant. It is the place
of security for his famly, as well as his nost cherished
possessions. Thus it is perhaps understandabl e that the offense
shoul d have been a capital felony at common [aw-"). The entire
rationale for the crine of burglary was that it was worse to
enter a hone with the intent to harmthe person whose hone it
was than to harmthe person outside their hone. The “nere” fact
that the nmurder occurred inside a dwelling was the crinme of
burglary. Justice Alnon admts that when there is a struggle,

“the killer will understand that he is not welcone.” Davis, 737

So.2d at 485. But the phrase “not welcone” in |egal ternms neans
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revocati on of consent to enter. Justice Al npn states that there
is no capital offense of “nmurder of a person in the person’s

hone. Yes, thereis. It is burglary with preneditated nurder
as the underlying felony. Justice Alnon, in a footnote,
suggests that he would not be “offended” if the Al abama

| egislature created a capital offense of “nurder of a person in
that person’s hone.” Davis, 737 So.2d at 486, n.3. This is
exactly what the Florida Legislature did albeit it in different
wor ds.

Mor eover, here, there was no original consent to enter that
was then revoked. Carter’s own version of events was that Ms.
Reed asked himto | eave. She never willingly consented to
Carter’s entry. There was no original consent to enter in this
case. M. Reed told Carter to | eave while he was outside the
front door but he ignored her expressed wi shes and entered her
home agai nst her wi shes. Even Justice Alnmon would find burglary
under the facts of this case. Here, there is no “guessing” into
a capital conviction. Davis, 737 So.2d at 486.

Carter also asserts that when a preneditated nurder occurs
i nside a hone, the during the course of a burglary aggravator
beconmes an automatic aggravator. Carter acknow edges this

Court’s holding in Blanco v. State, 706 So.2d 7, 11 (Fla.1997).

This Court “has consistently rejected clains that the
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aggravating circunstance that the nmurder was conmmitted in the
course of conmtting a specified felony is unconstitutiona
because it constitutes an autonmati c aggravator and does not
narrow t he class of persons eligible for the death penalty.”
Rogers v. State, 2007 W. 108367, *11 (Fla. January 18,

2007) (citing Arbelaez v. State, 898 So.2d 25, 46-47 (Fla.

2005) (quoting Ault v. State, 866 So.2d 674, 686 (Fla. 2003)).
The United States Suprenme Court, |ikew se, has rejected the
claimthat using the sane fact as the basis of a conviction and
as a basis for an aggravating circunstance violates the Eighth
Amendnent. Lowenfield v. Phelps, 484 U S 231, 108 S.C. 546, 98
L. Ed. 2d 568 (1988); Blystone v. Pennsylvania, 494 U S. 299, 110
S.C. 1078, 108 L.Ed.2d 255 (1990). There is a serious flawin
the logic of aggravators being “automatic.” Yes, certain fact
patterns give rise to certain aggravators. For exanple, if a
wonan victi mwere raped, beaten, and then strangled to death,
this would “automatically” give rise to the HAC aggravator.
Banks v. State, 700 So.2d 363, 366 (Fla. 1997)(affirm ng finding
of HAC where victimwas sexually battered before being shot
citing Swafford v. State, 533 So.2d 270, 277 (Fla.1988) and

Li ght bourne v. State, 438 So.2d 380, 391 (Fla.1983)); Hitchcock
v. State, 578 So.2d 685, 693 (Fla. 1990) (uphol di ng HAC

aggravator and stating that strangul ations are nearly per se
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hei nous). But counsel fails to explain what the constitutiona
problemw th that is. The trial court properly found the during
a course of a burglary aggravator.

Har ml ess error

The error, if any, was harnmess. Carter seens to be |imting
his attack to the aggravator, not the conviction. But as to the
conviction, even if the nerger doctrine applied, because the
jury found Carter guilty of both premeditated and fel ony nurder
by special verdict, any flaw in the felony nurder theory does
not matter. The verdicts were special verdicts finding Carter
guilty of both prenmeditated nmurder and felony nurder with
burglary being the underlying felony. (R Vol. IV 548-556). The
cases reversing convictions when one of the theories is legally
invalid involve general verdicts. Yates v. United States, 354
U.S. 298, 1 L. Ed. 2d 1356, 77 S. Ct. 1064 (1957)(holding a
general verdict is invalid when it rests on nultiple bases, one
of which is legally invalid because “it is inpossible to tel
whi ch ground the jury selected.”); Fitzpatrick v. State, 859
So. 2d 486 (Fla.2003)(reversing first degree murder conviction
due to inproper definition of burglary as the basis for the
fel ony nmurder conviction where a general verdict was enpl oyed
citing Mackerley v. State, 777 So.2d 969 (Fla. 2001)); Cf.

Brooks v. State, 918 So.2d 181, 221 (Fla. 2005)(Pariente, C. J.,
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di ssenting fromdenial of rehearing)(averring that reversal of a
first degree nmurder conviction was required because “the general
verdict of guilt precludes us fromdeterm ni ng whether the jury
relied upon the valid preneditated nurder theory or the legally
invalid felony nurder theory.”); Brooks v. State, 918 So.2d 181,
221 (Fla. 2005)(Lewis, J., dissenting)(noting “the jury in the
instant matter entered only a general verdict finding Brooks
guilty of first-degree nurder after being instructed on both
theories.”). \Were, as here, there is a special verdict, any
flaw in one theory does not undermne the validity of the other
theory. United States v. Najjar, 300 F.3d 466, 480 & n.3 (4'"
Cr. 2002)(explaining that a special verdict, as opposed to
general verdict, obviates any Yates problem by allow ng a court
to determ ne upon what factual and | egal basis the jury decided
a given question and affirm ng convictions regardl ess of an

Yat es probl em because they rest on at | east one valid theory of
l[iability specifically found by the jury and thus any error was
harm ess); Tenner v. G lnore, 184 F.3d 608, 612 (7" Gir.

1999) (expl aining that “[s]pecial verdicts avoid the Yates

probl em because the court then can be confident that the facts
as the jury believed themto be are a legally proper basis of

conviction.”). Any Yates problemwas cured by the special

verdict form The prenmeditated theory is legally sufficient to

- 86 -



sustain the first degree nurder conviction regardl ess of the
validity of the felony nurder theory.

As to the aggravator, it is harmess as well. Even if the
burgl ary aggravator is stricken, tw stronger aggravators
remain. Both CCP and the prior violent aggravator renain.
Waile this Court has held that CCP is one of the “nost serious
aggravators set out in the statutory schene,” the prior violent
fel ony aggravator, when that prior felony is a nmurder, is
equally serious. Farina v. State, 937 So.2d 612, 625 (Fl a.

2006) (noting that HAC and CCP were anbng “the npbst serious
aggravators set out in the statutory schene” citing Larkins v.
State, 739 So.2d 90, 95 (Fla.1999)). Here, the prior violent
fel ony aggravator is based on the contenporaneous nurders of the
three victinms. Most findings of prior violent felony aggravator
based on cont enporaneous nurders involve one other nurder
victim not two, as here. In other words, the prior violent
felony aggravator is particularly strong in this case both
because the felony involved is a nurder and there are two ot her
victinms. In its sentencing order, the trial court specifically
concl uded “that any of the considered aggravati ng circunstances
found in this case, standing alone, wuld be sufficient to

outweigh the mtigation in total presented regarding the nurders
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of G enn Pafford and Elizabeth Reed.” The error, if any, in
finding the burglary aggravator was harm ess.
| SSUE |V
VWHETHER THE TRI AL COURT ABUSED I TS DI SCRETI ON I N
ASSI GNI NG GREAT WVEI GHT TO TWO OF THE AGGRAVATORS?
(Rest at ed)

Carter asserts that the trial court abused its discretion by
assigning great weight to the prior violent felony aggravator
and the during a course of a burglary aggravator in |ight of the
life recommendation for the nurder of Courtney Smith. Carter
admts that the trial court correctly found these aggravators.
First, the judge is not bound by a jury's determ nation of
wei ght. According to this Court, the judge nust independently
determ ne the existence of aggravating and mtigating
ci rcunst ances, and the weight to be given each. Mreover, a
jury’s life recomendation in one nurder does not limt the
judge’ s discretion in weighing aggravators in the other nurders.
Here, the jury recomended death for Pafford and Reed, so the
jury agreed with the judge that aggravators outwei ghted
mtigators as to those two nurders. Thus, the trial court did
not abuse its discretion in assigning great weight to both the

prior violent felony aggravator and the burglary aggravator as

to both Ms. Reed and M. Pafford.
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The trial court’s ruling

The trial court assigned great weight to both aggravators as
to both victins, Ms. Reed and M. Pafford. (R VI 698, 699,
702, 703)

The standard of revi ew

The weight to be given aggravating factors is within the
di scretion of the trial court, and it is subject to the abuse of
di scretion standard. Buzia v. State, 926 So.2d 1203, 1216 (Fl a.
2006) (citing Sexton v. State, 775 So.2d 923, 934 (Fla. 2000)).
Di scretion is abused “only where no reasonabl e man woul d t ake
the view adopted by the trial court.” Buzia, 926 So.2d at 1216.
Merits

As this Court has expl ai ned, under section 921.141(3), Florida
Statutes, the trial court nust independently determ ne the
exi stence of aggravating and mtigating circunstances, and the

weight to be given each. State v. Steele, 921 So.2d 538, 546

(Fla. 2005)(rejecting an argunent requiring specific jury

findi ngs on aggravators because the findings “could unduly
influence the trial court's own determ nation of how to sentence
the defendant.”). A judge is not bound by a jury’'s

determ nation of the weight to be given the aggravators and
mtigators. So, even if the jury rejects an aggravator, the

judge is not required to do |ikew se.
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But, in fact, in this case, we do not know what wei ght the
jurors assigned to these two aggravators. For exanple, while
the jury found the nurder of Courtney Smth to be preneditated,
they were not instructed on CCP as to her nurder. The defendant
admtted, on the stand, that he intended to nurder Reed and
Pafford but clained that he did not intend to nurder Smth.
According to the defendant, Smth was shot while he was
struggling with her nother for the rifle. The jury could have
found and assigned great weight to the burglary aggravator but
found that the mtigation outweighed that aggravator w thout the
CCP aggr avat or.

Moreover, a jury’'s life recomendation in one nurder does not
l[imt the judge's discretion in weighing aggravators in the
ot her murders. Here, the jury recommended death for Pafford and
Reed, so the jury agreed with the judge that aggravators
outwei ghted nmitigators as to those two nurders. Thus, the trial
court did not abuse its discretion in assigning great weight to
both the prior violent felony aggravator and the during a course
of a burglary aggravator as to both Ms. Reed and M. Pafford.

Har nl ess error

The error, if any, was harmess. The trial court also
assi gned great weight to the CCP aggravator. 1In its sentencing

order, the trial court specifically concluded “that any of the
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consi dered aggravating circunstances found in this case,
standi ng al one, would be sufficient to outweigh the mtigation
in total presented regarding the nurders of denn Pafford and

El i zabeth Reed.” The trial court would have sentenced Carter to
death regardl ess of the weight assigned to these two

aggravat ors.

| SSUE V

VWHETHER THE TRI AL COURT' S SENTENCI NG ORDER | S
SUFFI Cl ENTLY CLEAR? ( Rest at ed)

Carter asserts that the trial court’s sentencing order |acks
sufficient clarity. The trial court’s twenty-five page
sent enci ng
order is quite clear. It covers the aggravator and all the
proposed mtigators advocated by the defense. |In additional,
the trial court considered and found two non-statutory
mtigators i ndependently.

The trial court’s ruling

Def ense counsel, in his witten sentencing nenoranda, asserted
that the death reconmendati on were “not strong nandates for the
death penalty”, “in view of the life recomendation for the
nmur der of Courtney Smith.” (R Vol. 1V 650). The trial court
wote a twenty-five page sentencing order. (R Vol. 1V 694-

718) .
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Preservati on

This issue is partially preserved. Defense counsel argued
that the judge should consider the |ife reconmendati on in one of
the nurders in sentencing as to the other two nurders. However,
any claimregarding lack of clarity was not preserved. Carter
did not file a notion to correct the sentencing order pointing
out any all eged deficiencies.

The standard of review

The standard of review for clarity of the sentencing order is
unclear but it seens odd to defer to the trial court in an area
t hat concerns appellate review. So, the standard is probably de
novo.

Merits

This Court has held that the sentencing court nust expressly
evaluate inits witten order each mtigating circunstance
proposed by the defendant to determ ne whether it is supported
by the evidence and whether, in the case of nonstatutory
factors, it is truly of a mtigating nature. The court next
nmust wei gh the aggravating circunstances against the mtigating
and, in order to facilitate appellate review, nust expressly
consider in its witten order each established mtigating
ci rcunstance. Foster v. State, 778 So.2d 906, 919-20 (Fl a.

2000) .
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In Dennis v. State, 817 So.2d 741, 763 (Fla. 2002), this Court
rejected a clarity challenge to the judge s sentencing order.
Dennis clainmed that the trial court’s sentencing order provided
an i nadequate basis for review because it contained severa
factual inaccuracies in its application of the HAC aggravator.
The trial court's findings included a statenent that famly
menbers testified that Dennis had physically abused his ex-
girlfriend, who was one of the nmurder victins but, in fact,
“none of the wi tnesses produced at trial or during the penalty
phase provi ded such testinony.” However, there was other
testinmony that established the abuse. The Court concl uded
“notwi t hstandi ng the factual inaccuracies in the sentencing
order, there was anple evidence supporting the |lower court's
rejection of this mitigating circunstance.” Mreover, the Court
expl ained that “[a]ny inaccuracies in the finer details of the
injuries endured by the victinms were inconsequential to the HAC
finding.” The Court concluded that despite Dennis's argunments to

the contrary, the trial court's sentencing order revealed “a
t horough consi deration of the aggravating and mtigating
ci rcunst ances at issue.”

Here, like Dennis, the trial court’s twenty-five (25) page

sentenci ng order reveal ed “a thorough consideration of the

aggravating and mtigating circunstances at issue.” But, here,

- 03 -



unl i ke Denni s, opposing counsel is not even asserting that there
are any factual errors in the sentencing order in this case.

The sentencing order contains tw pages of facts. (R Vol. 1V
695-697). It discusses the three aggravators as to victim
Pafford for five pages. It then discusses the three aggravators
as to victimReed for five pages as well. It has a separate
section for statutory mtigation explaining that the defense did
not present any statutory mtigating evidence but noting that

t he judge i ndependently | ooked for any statutory mtigation but
found none. (R. Vol. IV 707). The order then addressed each of
the non-statutory mtigators proposed by the defense in its
witten sentencing nmeno. (R Vol. IV 707). The trial court then
i ndependently | ooked at and found two additional non-statutory
mtigators not presented by the defense sentencing nmenorandum
which it gave sone weight. (R Vol. IV 707).

Carter seens to be asserting that the trial court erred in not
considering the jury's |ife recomendation as to one victim as
mtigating evidence in the sentencing of the other two victins.
A life recommendation is not mtigating evidence. It is not
evidence at all; rather, it is a jury s legal conclusion. A
life recommendation certainly does not neet the textbook
definition of mtigating evidence. It is not the defendant’s

background, character or future conduct. Instead, it is the
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jury’s conduct, or nore accurately, the jury’ s | egal concl usion.
So, a life recomendation is not mtigation.

Mor eover, of course, the jury knew that they recomended
life. The jury considered the evidence underlying their life
recomendation in its death recomrendati on; the underlying facts
and evidence that led to the |ife recommendati on were obviously
considered by the jury in reaching their two death
recommendations. Carter seens to be asserting that the jury’s
recommendation of life is inconsistent wwth the jury’s
reconmmendati on of death in the other two nurders because the
mtigation in necessarily the sanme. The aggravators and the
evi dence, however, were not the sane. Carter’s testinony was
that he accidentally shot Courtney but just plain shot Ms. Reed
and M. Pafford. Surely, appellate counsel is not suggesting
that the jury could not consider the defendant’s own testinony
in reaching their life recormendation as to Courtney or in
reaching their death recomendations as to victins Pafford and
Reed.

Carter also argues that the trial court failed to consider
the mtigation cunulatively. The trial court, in its sentencing
order, does not have a section entitled cunulative mtigation as
a separate mtigator to be considered by itself. But that is

under st andabl e. Cunul ative mtigation is part of the weighing
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process. That is what the weighing process does - considers the
wei ght of the aggravators cunulatively wth the weight of the
mtigators cunulatively. The trial court weighs the aggravators
against the mtigation cunulatively including the quality of
both the aggravators and mitigators. Waldrop v. State, 859
So.2d 1181 (Ala. 2002)(reasoning that the weighing process is
not a factual determnation and is not susceptible to any
guantum of proof; rather, the weighing process is a noral or

| egal judgment); Ford v. Strickland, 696 F.2d 804, 818 (11'f
Cir. 1983)(observing that while the existence of an aggravating
or mtigating circunstance is a fact susceptible to proof under
a reasonabl e doubt or preponderance standard ... the relative
weight is not). Indeed, this Court’s opinions, which are often
consi derably | onger than any sentencing order, do not discuss
the mtigation cunul atively. There is no requirenent that the
j udge reduce his weighing to witing and this Court shoul d not
create one. The United States Supreme Court has held that the
sentencer in a capital case need not be instructed as to how to
wei gh particular facts when nmaking a sentenci ng deci sion. See
Harris v. Al abama, 513 U S. 504, 512, 115 S. C. 1031, 130

L. Ed. 2d 1004 (1995)(rejecting the notion that a specific method
for balancing mtigating and aggravating factors in a capital

sentenci ng proceeding is constitutionally required, quoting
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Franklin v. Lynaugh, 487 U.S. 164, 179, 108 S.Ct. 2320, 101

L. Ed. 2d 155 (1988)) and holding that “the Constitution does not
require a State to ascribe any specific weight to particul ar
factors, either in aggravation or mtigation, to be considered
by the sentencer). This Court certainly does not need a witten
par agr aph on wei ghing for appellate review because it does not
rewei gh on appeal. Holland v. State, 773 So.2d 1065, 1078 (Fl a.
2000) (explaining that “[t]his Court's function in a
proportionality reviewis not to reweigh the mtigating factors
agai nst the aggravating factors; that is the function of the
trial judge” citing Bates v. State, 750 So.2d 6 (Fla. 1999)).
This Court only reweighs aggravation with mtigation after it
strikes an aggravator. The trial court’s sentencing order is

sufficiently clear for appellate review

| SSUE VI
VHETHER THE PROSECUTION IS JUDI Cl ALLY ESTOPPED
FOR SEEKI NG THE DEATH PENALTY BASED ON A LETTER
TO MEXI CAN OFFI Cl ALS? (Rest at ed)
Carter asserts that the prosecution should be judicially
estopped from seeking the death penalty based on a letter to
Mexi can officials fromthe prosecutor agreeing to forgo the

death penalty in exchange for Carter’s return. First, the State

is not bound by the |etter because the Mexican officials did not
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return Carter; rather, he was captured in the United States.
Moreover, the State did not freely take an “inconsistent”
position on the death penalty. The State was forced to agree to
alife sentence by Mexico' s policy and its reluctance to do so
is clearly stated in the letter. Furthernore, the doctrine of
judicial estoppel, if it applies at all, applies only to factua
positions, not |egal positions. Additionally, application of
the doctrine in this manner would end plea negotiations in
capital cases. Prosecutors often explore the possibility of a
life sentence in exchange for a guilty plea during plea
negoti ati ons and would be required to forego seeking the death
penalty under this logic. The trial court properly denied the
notion to prohibit the State from seeking the death penalty.

The trial court’s ruling

Carter filed a notion to prohibit the State from seeking the
death penalty based on the letter to the Mexican Consul ate. (R
Vol . Il 323-326). A copy of the letter was attached to the
not i on. The notion admitted that “the Mexican Governnent had
nothing to do with his arrest” and “[h]e was arrested in the
United States without their participation or cooperation.”
Carter argued that the State was acting capriciously and
arbitrarily. Carter asserted that the State should be estopped,

based on federal and state due process, from seeking a death
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sentence based on their earlier "“inconsistent” position taken in
the letter expressing satisfaction with a life sentence.

During pretrial hearings, defense counsel argued the notion
asserting that the prosecutor was willing to accept a life
sentence at one point and their seeking death was inconsistent
with their position in the letter. (Vol. V 911-919). The tria
court did not think the positions were inconsistent because the
prosecutor, in the letter, made it clear that he was agreeing to
a life sentence reluctantly and because it was the only way the
Mexi can officials would agree to return him (Vol. V 919). The
trial court viewed the prosecutor as being “essentially” under
“duress” (Vol. V 920). Defense counsel argued that once a
decision for life had been nmade, it could not be changed. (Vol.
V 920). The trial court noted that the Mexican governnment did
not help find Carter, nor help capture himand “they certainly
didn’t turn himover”. (Vol. V 921). The prosecutor expl ai ned
that he and the State Attorney net with a representative of the
Mexi can government, at the consulate in Ol ando, who told them
that Mexico extradition policy was not to extradite or help in
any way finding a person if the State was seeking death. (Vol. V
921-922). The representative stated that only if they wote a

| etter agreeing not to seek the death penalty woul d the Mexican

gover nnment cooperate. (Vol. V 922). The prosecutor stated “did
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not want to do this and we did not want to waive the death
penalty.” (Vol. V 923). The prosecutor explained that Carter
was caught in Kentucky “with no help or assistance at all from
Mexico.” (Vol. V 923). The prosecutor agreed that if Mexico had
extradited him the State woul d have been bound by the letter.
(Vol. V 926). The prosecutor noted that the agreenent in the
letter was a quid pro quo for Mexico's cooperation. (Vol. V
926). The trial court denied the motion. (R Vol. Il 327; Vol.
V 927).

Carter also filed a notion for a pre-trial ruling as to the
adm ssibility, during the penalty phase, of the letter to the
Mexi can Consul ate. (R Vol. Il 328-330). He argued that he
shoul d be able to informthe jury, in the penalty phase, that
the State took inconsistent positions on the death penalty in
this case. Carter asserted that the letter showed that, at one
time, the State decided to accept a life sentence. 1In this
notion, defendant admtted that the letter was “conditional.”
(R Vol. Il 328). The trial court denied the nmotion. (R Vol. |
331).

At the notion hearing prior to the penalty phase, defense
counsel renewed his notion as to the adm ssibility of the letter
during the penalty phase. (T. XI X 1974-1975). The prosecutor

expl ai ned that they were basically “coerced” by the Mxican
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governnent. (T. XIX 1976). The trial court granted the notion.
(T. XIX 1977). Defense counsel objected to the elected State
Attorney being allowed to testify as to his decision to rebut a
claimthat the state was taking inconsistent position on the
death penalty in this case. (T. Xl X 1981-1982). Defense counsel
noted that it would open a “huge can of worns’ if M. Shorstein
testified as to the appropriateness of the death penalty. (T.
XI' X 1985). The trial court ruled, if the defense admtted the
letter, the State could call a witness to rebut. (T. Xl X 1985).
The prosecutor noted that the letter was |ike plea negotiations
which are not adm ssible. (T. XIX 1987). The trial court then
reversed its prior ruling and reversed ruling to think about the
matter. (T. Xl X 1987). Defense counsel renewed the notion. (T.
XI X 2037). The trial court denied the motion. (T. Vol. XIX
2039) .

Preservati on

This issue is preserved. The defendant filed a notion raising
t he sane grounds he asserts as error on appeal and properly
obtained a ruling. Tillman v. State, 471 So.2d 32, 35 (Fla.
1985) (expl aining to preserve an issue for appeal, counsel nust
preserve the issue by making a specific objection to the
adm ssi on of evidence on the sane grounds as rai sed on appeal.).

The standard of revi ew

- 101 -



The trial court's application of judicial estoppel is reviewed
for abuse of discretion. Stephens v. Tol bert, 471 F.3d 1173,
1175 (11'" Gir. 2006); In re Ark-La-Tex Tinmber Co., Inc., 2007 W
210364 (5'" Gr. January 29, 2007)(noting that judicial estoppel
is an equitable doctrine invoked by the court within its sound
di scretion).

Merits

The letter does not bind the State. |If the letter was viewed
as a contract, as plea bargains are, then the State woul d be
bound by the ternms if it received the benefit of its bargain -
i.e,. the return of Carter. But, here, the State did not
receive the benefit of its bargain. The Mexican officials did
not return Carter; the Kentucky State Police captured himin
Kentucky. It was clear fromthe letter that the prosecutor only
agreed to forgo a death sentence as a quid pro quo for Carter’s
return. The offer of a life sentence becone null and void when
Mexico did not return Carter. Cf. Hoffman v. State, 474 So.2d
1178, 1182 (Fla. 1985)(affirm ng death sentence and rejecting a
claimthat the state inproperly sought death penalty to punish
def endant for not testifying against co-defendant as the plea
bargain required, in exchange for a life sentence, because
“[w hen he refused to go along, the agreenent becane null and

void as if it had never existed” and observing that “a defendant
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cannot be allowed to arrange a plea bargain, back out of his
part of the bargain, and yet insist the prosecutor uphold his
end of the agreenent.”). There is no contract-I|ike obligation
on the part of the State.

The doctrine of judicial estoppel does not apply either. This
Court has expl ained the doctrine of judicial estoppel as “an
equi table doctrine that is used to prevent litigants fromtaking
totally inconsistent positions in separate judicial, including
quasi -judicial, proceedings.” Blunberg v. USAA Casualty
| nsurance Co., 790 So.2d 1061, 1066 (Fla. 2001)(citations
omtted). The doctrine prevents parties from “maki ng a nockery
of justice by inconsistent pleadings,” and “playing fast and
| oose with the courts.” Blunberg, 790 So.2d at 1066 (citations
omtted). The United States Suprene Court has |isted three
factors that are often used in determ ning whether to apply the
doctrine of judicial estoppel: (1) whether the party's later
position is clearly inconsistent with its earlier position; (2)
whet her the party has succeeded in persuading a court to accept
that party's earlier position; (3) whether the party seeking to
assert an inconsistent position wuld derive an unfair advantage
or inpose an unfair detrinment on the opposing party if not

est opped. New Hanpshire v. Miine, 532 U S. 742, 750-751, 121
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S.C. 1808, 1815, 149 L.Ed.2d 968 (2001). None of the three
factors apply here.

As this Court has stated, for judicial estoppel to apply, “the
position assunmed in the former trial nust have been successfully
mai ntai ned.” Bl unmberg, 790 So.2d at 1066. There was no prior
proceeding in this case. Stephens v. Tol bert, 471 F.3d 1173,
1177 (11'" Gr. 2006)(rejecting a judicial estoppel claimwhere
party had not persuaded a previous court to accept their earlier
argunents); JSZ Financial Co., Inc. v. Wipple, 939 So.2d 1189,
1191 (Fla. 4'" DCA 2006) (while noting that both parties have made
statenments in their briefs in prior appeals inconsistent with
t he ones they are now espousi ng but neither position was
successful |l y mai ntai ned because the court never reached the
nmerits of the issue in the prior proceedings, and therefore,
judicial estoppel does not apply).

Furthernore, the doctrine was designed to protect the
integrity of the courts. The letter was witten by the
prosecutor to the Mexican Governnent. There was no judicial or
quasi -judicial involvenent. The prosecution was not playing
"fast and | oose" with the courts. The prosecution was not
“playing” with the courts at all. The other player was the

Mexi can governnent, not any Florida court.
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Mor eover, judicial estoppel applies to factual positions, not
| egal positions. Mil vaney Mech., Inc. v. Sheet Metal Wbrkers
Int'l Ass'n, Local 38, 288 F.3d 491, 504 (2d G r. 2002)(limting
application of judicial estoppel to inconsistent factua
position, not |egal conclusions); 1000 Friends of Maryland v.
Browner, 265 F.3d 216, 226 (4th G r. 2001)(noting “the position
sought to be estopped nust be one of fact rather than | aw or
| egal theory."); Rand G Boyers, Precluding Inconsistent
Statenents: The Doctrine of Judicial Estoppel, 80 Nw. U L. Rev.
1244, 1254, 1262 (1986) (explaining that the policy underlying
the doctrine, is sinple and sound: a party who conmts perjury
shoul d be forced to eat his words but it is necessarily limted
to factual inconsistencies); Kira A Davis, Judicial Estoppel
and | nconsi stent Positions of Law Applied to Fact and Pure Law,
89 Cornell L. Rev. 191, 196 (2003)(advocating that the doctrine
of judicial estoppel should bar contradictory assertions of |aw
applied to fact, but that it should not bar contradictory
positions of pure law). The doctrine, which is designed to
protect the judicial systemfromparties lying to the court
about the particular facts of a case, sinply does not apply to
| egal argunents. See, e.g. Fed. R Cv. P. 8 (allowi ng parties

to plead and prove inconsistent theories of liability). Wether
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or not to seek the death penalty is a | egal position, not a
factual one. The doctrine of judicial estoppel does not apply.
Even if the doctrine applies, the prosecutor did not
voluntarily take inconsistent positions on the death penalty.
As the defendant’s own notion acknow edges, the position was
conditional. The letter itself makes clear that the prosecutor
was agreeing to forego the death penalty “reluctantly” because
he understood that it was “the only way” the Mexican officials
woul d agree to Carter’s return. This was not a freely taken
position by the prosecutor. A party may not be forced to take a
position by a foreign governnment and then have a third party
assert judicial estoppel against that party. Judicial estoppel
can never apply where the party did not voluntarily take the
position that is claimed to be “inconsistent”. It is clear that
the State’s actual position was always that it w shed to obtain
a death sentence in this case. There was no voluntary
i nconsi stent positions taken by the State in this case.
Additionally, Florida courts rarely apply the doctrine of
judicial estoppel against defendants in crimnal cases, even
when a defendant takes factually inconsistent positions.
Monfiston v. State, 2006 W. 3788123, *1 (Fla. 4'" DCA Decenber
27, 2006)(rejecting the state's argunent that Mnfiston waived

the right to assert the Roberts issue regarding inconpletely
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wor ded M randa warnings by taking the position that no Mranda
warnings were read at all in the earlier notion to suppress,).

I f judicial estoppel is going to be applied against the State,
it should be applied agai nst defendants as well. \When the trial
court tentatively granted the notion to admt the letter,

def ense counsel objected to the prosecutor calling the State
Attorney to explain his position. |If such evidence is admtted,
the State nust be provided the opportunity to explain any

i nconsistency. So, if the letter was adm ssible, M.
Shorstein’s testinony about the appropriateness of the death
penalty was al so adm ssible. This, indeed, opens a “huge can of
worms”, just as defense counsel stated.

Furthernore, Carter’s real argunent is that, if the
prosecution, at any point in the case, offers a life sentence,
they should be required to forever forego seeking a death
sentence. But consider the effect of that principle on plea
bargaining. If the State offers a |life sentence, in exchange
for a guilty plea, during plea negotiations which ultimtely
fail, the State woul d be estopped from seeking a death penalty
in that case. Such a position would, of course, virtually end
pl ea negotiations in capital cases. Cf. United Kingdomv. United

States, 238 F.3d 1312, 1324 (11'" Cir. 2001)(concl udi ng t hat

judicial estoppel did not apply where the U S. Governnent
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previously voluntarily disclosed certain materials to the
British Government but |ater declined to disclose other material
and noting that a contrary holding m ght effectively discourage
the Governnment fromattenpting to solve potential docunent
production disputes voluntarily when confronted with future
requests fromcourts or persons abroad). As a policy matter,
this Court should not invoke the doctrine. The trial court
properly denied the notion to prohibit the State from seeking
the death penalty.
| SSUE VI I

WHETHER THE TRI AL COURT PROPERLY DENI ED THE

MOTI ON TO DECLARE FLORI DA' S CAPI TAL SENTENCI NG

SCHEME UNCONSTI TUTI ONAL BASED ON RI NG V. ARI ZONA,

536 U.S. 584, 122 S. (. 2428, 153 L.Ed.2d 556

(2002) ? (Rest at ed)

Carter argues that this Court should recede fromits decision
in Bottoson v. More, 833 So.2d 693 (Fla. 2002), which held that
Florida's death penalty statute was constitutional in the wake
of Ring v. Arizona, 536 U S. 584, 122 S.Ct. 2428, 153 L.Ed.2d
556 (2002). This Court has consistently rejected R ng cl ains.
Moreover, even if Rng applies in Florida, as both this Court
and the United States Suprene Court have explained, a jury’s

recommendati on of death necessarily neans that the jury found at

| east one aggravator and therefore, Carter’s death sentence
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conplies with Ring. The trial court properly denied the notion
to declare Florida s capital sentencing schene unconstitutional.

The trial court’s ruling

Carter filed a notion to declare Florida' s capital sentencing
scheme to be unconstitutional under Ring v. Arizona, 536 U S
584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002). (R Vol. Il 239-
254). The notion argued that Florida's death penalty statute
was unconstitutional “in spite of” Bottoson v. Myore, 833 So.2d
693 (Fla. 2002). The defendant argued the notion during a
pretrial hearing. (Vol. V 852-856). The trial court denied the
notion. (R Vol. Il 255; Vol. V 856).

Preservati on

This issue is preserved. The defendant filed a notion raising
t he sane grounds he asserts as error on appeal and properly
obtained a ruling. Tillman v. State, 471 So.2d 32, 35 (Fla.
1985) (expl aining to preserve an issue for appeal, counsel nust
preserve the issue by making a specific objection to the
adm ssion of evidence on the sane grounds as rai sed on appeal.).

The standard of revi ew

Whet her a statute conplies with the Sixth Amendnent right to a
jury trial is a question of |aw reviewed de novo. Cf. United
States v. Paz, 405 F.3d 946, 948 (11'" Gir. 2005) (revi ew ng

Appr endi / Booker claimde novo); Sinmmons v. State, 2006 W
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3313741, *2 (Fla. 2006)(holding rulings on the constitutionality
of the statutes are subject to de novo citing City of Mam v.
MG ath, 824 So.2d 143, 146 (Fla. 2002)(stating that
constitutionality of a state statute is a pure question of |aw
subj ect to de novo review)).
Merits

Qpposi ng counsel’s argunent conpletely ignores the reasoning
of this Court’s decision in State v. Steele, 921 So.2d 538, 547
(Fla. 2005). In Steele, this Court explained that, even if Ring
applied in Florida, it would require only that the jury nake a
finding that at |east one aggravator existed. G ven the
requi renents of section 921.141 and the | anguage of the standard
jury instructions, such a finding is inplicit inajury's
recommendati on of a sentence of death. Steele, 921 So.2d at 546.
The Steele Court relied on Jones v. United States, 526 U S. 227,
250- 251, 119 S. Ct. 1215, 143 L.Ed.2d 311 (1999), in which the
United States Suprenme Court explained that, in Hldwn v.
Florida, 490 U S. 638, 109 S.C. 2055, 104 L.Ed.2d 728 (1989),
“a jury made a sentencing recommendati on of death, thus
necessarily engaging in the factfinding required for inposition
of a higher sentence, that is, the determ nation that at | east
one aggravating factor had been proved.” So, according to the

Florida Supreme Court in Steele, a jury's recommendation of
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death nmeans that the jury found an aggravator, which is all Ring
requires. Both this Court and the United States Supreme Court
have explained that a jury's recommendati on of death neans the
jury necessarily found one aggravator.

Here, Carter’s jury recommended death for two of the three
victims. H's jury necessarily found an aggravator in relation
to both victins, Reed and Pafford, which is all that Ring
requires. Carter nakes no case specific argunent that Ring was
violated in his particular case. Rather, he asserts a general
attack on Florida' s death penalty statute based on R ng and,
under the facts of this case, he has no standing to do so. In
Florida, only a capital defendant whose jury recomrended life
and, to whomthe prior violent felony aggravator did not apply,
has standing to raise a Ring claim

Furthernore, as this Court has repeatedly explained, due to
t he Al nmendarez-Torres v. United States, 523 U S. 224, 118 S. Ct.
1219, 140 L.Ed.2d 350 (1998) exenption, Ri ng does not apply to
cases where the prior violent felony aggravator is found.

Bel cher v. State, 851 So.2d 678, 685 (Fla. 2003) (expl ai ni ng that
the prior violent felony aggravator is exenpted from an Apprendi
analysis citing Al nendarez-Torres v. United States, 523 U S.
224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998)); Marshall wv.

Crosby, 911 So.2d 1129, 1135 (Fla. 2005)(stating, in a jury
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override case, that: “W have repeatedly relied on the presence
of the prior violent felony aggravating circunstance when
denying Ring clains” citing numerous cases in a footnote and
concluding that Marshall's nine prior violent felonies are an
aggravating circunstance that takes his sentence outside the
scope of Ring s requirenents); Waver v. State, 894 So.2d 178,
201, n.21 (Fla. 2004)(explaining, “[a]l]s we have previously held
many tines, even if Ring applied in Florida, the jury's

unani nous determ nation that the defendant commtted ot her

vi ol ent felonies involving another victimwould nake the
defendant eligible for the death penalty, thus conplying with
Ring.). Carter was convicted by this jury of three capital

cont enpor aneous nurders. For each of the two death sentences,
he had two prior murder convictions based on the contenporaneous
nmurders of the other two victins nurders. Geen v. State, 907
So. 2d 489, 503 (Fla. 2005)(rejecting a Ring challenge where the
prior violent felony aggravator was present based on two

cont enpor aneous murders expl ai ning these prior violent felony
convictions alone satisfy constitutional mandates because the
convictions were rendered by a jury and determ ned beyond a
reasonabl e doubt). Thus, the trial court properly ruled that
Florida’ s death penalty statute was not unconstitutional in the

wake of Ring.
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| SSUE VI 1|

VWHETHER THE TRI AL COURT REFERRI NG TO THE JURY' S
DEATH RECOMVENDATI ON AS A RECOMVENDATI ON VI OLATES
CALDWELL V. M SSISSI PPI, 472 U.S. 320, 105 S. Ct.
2633, 86 L.Ed.2d 231 (1985)? (Restated)

Carter contends that the jury instruction which inforned the
jury that their reconmendati on was a recommendation and it would
be given great weight by the trial court was a violation of
Cal dwell v. M ssissippi, 472 U S. 320, 105 S.Ct. 2633, 86
L. Ed. 2d 231 (1985). This Court has repeatedly rejected hybrid
Ring/ Cal dwel|l clains. There was no Cal dwell violation. The
judge is the final sentencer in Florida and the jury’'s
recommendation is just that - a recomendation. R ng did not
change the law in this regard. Thus, the trial court properly

informed the jury that their recommendati on was a recommendati on

t hat woul d be given great weight.

The trial court’s ruling

The defendant filed a notion to prohibit m sl eading references
to the advisory role of the jury at sentencing citing Cal dwel |
(R Vol. I 38-39). He argued that each reference by the
prosecutor to the jury’ s advisory role should be acconpani ed by

the statenment that the law requires the judge give great weight
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to the jury’'s recommendation. The notion did not cite Ring nor
the Sixth Anmendnent. The argunment was based on due process.
The defendant also filed a notion to prohibit any reference to
the jury’s role at the penalty phase as being “advisory” or to
the jury’'s penalty phase verdict as being a “recommendati on”.
(R Vol. 111 425-428). Carter cited both Caldwell and Ring in
this notion and relied on Justice Lewi s’ concurring opinion in
Bott oson expressing concern that Florida s standard jury
instruction may no | onger be valid, in the wake of Ring.
Bott oson, 833 So.2d at 725 (Lewis, J., concurring). Carter
asserted that the jury role’s was not nerely advisory and that
t he reconmendati on should be referred to as a verdict. During
pretrial hearings, defense counsel argued the notion. (Vol. V
875-876; Vol. VI 1075-1077). The trial court denied this
notion. (R Vol. 111 429; Vol. VI 1077).
The trial court gave the following prelimnary instructions at
t he begi nning of the penalty phase:
| amrequired to assign and give great weight to your
recommendati on and cannot override it unless reasonable nen
and wonen woul d not differ on the need to depart fromthe
recommendation. It is only under rare circunstances that |
coul d i npose a sentence other than what you recommend.”

(R Vol. 1V 621). The trial court had added | anguage at the

def ense counsel s’ request over the prosecutor’s objection. (T.
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Vol . XX 2096). At the end of the penalty phase, the trial court
instructed the jury:

. As you have been told the final decision as to what

puni shment shall be inposed is the responsibility of the

j udge.
(R Vol. 1V 625). The trial court repeatedly used the term
“advi sory sentence” in his penalty phase jury instructions. (R

Vol . 1V 624-639) .

Pr eservati on

This issue is preserved. The defendant filed a notion raising
t he sane grounds he asserts as error on appeal and properly
obtained a ruling. Tillman v. State, 471 So.2d 32, 35 (Fla.
1985) (explaining to preserve an issue for appeal, counsel nust
preserve the issue by making a specific objection to the
adm ssion of evidence on the same grounds as raised on appeal.).

The standard of revi ew

A trial court's decision regarding jury instructions is
reviewed for an abuse of discretion. Janes v. State, 695 So. 2d
1229, 1236 (Fla. 1997)(stating that a trial court has w de
discretion in instructing the jury and that the court's rulings
on the instructions given to the jury are reviewed with a
presunpti on of correctness); See also Aunuller v. State, 2006 W

3524033, *5 (Fla. 2d DCA 2006)(citing Bozenan v. State, 714

So.2d 570, 572 (Fla. 1st DCA 1998)).
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Merits

This Court has repeatedly rejected hybrid Ri ng/ Cal dwel |
clainms. Robinson v. State, 865 So.2d 1259, 1266 (Fl a.
2004) (concl uding that Ring does not require that this Court
reconsi der Cal dwel| because Caldwell and Ring involve
i ndependent concerns - R ng's focus is on jury findings that
render a defendant eligible for the death penalty, while
Caldwell's focus is on the jury's role in the decision to
recommend a sentence); Hannon v. State, 941 So.2d 1109, 1150
(Flla. 2006) (denying a hybrid claimunder R ng/Caldwell in a
habeas petition citing Robinson v. State, 865 So.2d 1259, 1266
(Fla. 2004). Wile Justice Pariente believes that trial judges
should informjurors that they are the finders of fact on
aggravating circunmstances, this is not Carter’s argunent. Tayl or
v. State, 937 So.2d 590, 604-605 (Fla. 2006)(Pariente, J.,
concurring); Gobe v. State, 877 So.2d 663, 680 (Fla.
2004) (Pariente, J., concurring)(concluding, that in |light of
Ring, “[a]t the very least, jurors should be told that they are
the finders of fact on aggravating circunstances”). Rather,
Carter is conplaining that jurors are inforned that the judge is
the final sentencer and that their recommendation of life wll
be given great weight, both of which are correct statenents of

the law. Carter is not conplaining of an om ssion in the jury
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instruction rather he is conplaining of what he views as a
m sstat ement of | aw.

Carter argues that the statenent that the judge is the fina
sentencer is not a correct statenent of the lawin |ight of
Ring. However, this is a correct statement of the |aw even in
the wake of Ring. The judge is the final sentencer in Florida
according to the death penalty statute. Ring did not address
whet her the jury nmust be the final sentencer. Indeed, the R ng
Court, in a footnote, noted that R ng was not chall engi ng
whet her the judge could be the final or ultimte sentencer.
Ring, 536 U S., at 597, 122 S.C., at 2437, n. 4. (noting “Nor
does he argue that the Sixth Amendnent required the jury to nake
the ultimate determ nation whether to inpose the death penalty.
See Proffitt v. Florida, 428 U S. 242, 252, 96 S.Ct. 2960, 49
L. Ed. 2d 913 (1976)(plurality opinion) (“[1]t has never [been]
suggested that jury sentencing is constitutionally required.”)).
So, the plurality of four justices did not address the issue of
the Sixth Anendnent and who may be final sentencer. However,
Justice Scalia's concurring opinion, which was joined by Justice
Thomas, nekes it clear that the ultimte decision regarding the
specific sentence can be left to a judge. Ring, 536 U S., at
612-613, 122 S. ., at 2445 (explaining that “today’ s judgnent

has nothing to do with jury sentencing” and “those states that
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| eave the ultinate |ife or death decision to the judge may
continue to do so0”.). R ng does not invalidate Florida' s
statute which provides that the judge nakes the ultimate life or
death decision. That the judge is the final sentencer was, and
is, a correct statenent of Florida | aw

Furt hernore, when the judge instructs the jury that their
recommendation wll be given great weight, he is, in fact,
exaggerating, not dimnishing, the jury’s role in sentencing in
Florida. Here, the trial court instructed the jury: “It is only
under rare circunstances that | could inpose a sentence other
t han what you recommend.” (R Vol. IV 621). Actually, as this
Court has explained, it is only a jury s reconendation of life
that is entitled to great weight. Mihamad v. State, 782 So.2d
343, 362 (Fla. 2001)(explaining that the statenment that the
jury's reconmendati on should be given “great weight” is limted
to a jury's recormendation of life and finding error where a
trial court gave a jury's recommendati on of death great weight);
Weaver v. State, 894 So.2d 178, 197-201 (Fla. 2004)(reversing a
trial court’s override of the jury' s |life recomrendati on because
it violated Tedder v. State, 322 So.2d 908, 910 (Fl a.1975), and
explaining that the jury's life recomendati on changes the
anal ytical dynam c and nmagnifies the ultimte effect of

mtigation on the defendant's sentence and remandi ng for the
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inmposition of a life sentence). A jury’s reconmendation of
deat h, however, may be conpletely ignored by the judge. A judge
may receive a death recommendation fromthe jury and sinply
ignore it and inpose life. Such a decision is unreviewable by
any appellate court due to double jeopardy. Sattazahn v.
Pennsyl vania, 537 U.S. 101, 123 S.C. 732, 154 L. Ed.2d 588
(2003). So, a jury instructed that its reconmmendation wll be
gi ven great weight and “only under rare circunstances” can the
judge inpose a different sentence, the jury, no doubt, thinks
that that neans either a death recommendation or a life
recormendation wll be given great weight, when, in fact, only a
life reconmendation will be given such weight. This is
exaggerating, not dimnishing, their role. There was no
Cal dwel | vi ol ati on.
SUFFI Cl ENCY OF THE EVI DENCE

Al t hough not raised as an issue on appeal, this Court nornally
has an i ndependent duty to address the sufficiency of the
evi dence for a conviction. Buzia v. State, 926 So.2d 1203, 1217
(Fla. 2006) (explaining that “[a]lthough Buzia has not chall enged
the sufficiency of the evidence, we have the independent duty to
review the record in each death penalty case to determn ne
whet her conpetent, substantial evidence supports the nurder

conviction); Fla. R App. P. 9.142(a)(6)(stating: “In death
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penalty cases, whether or not insufficiency of the evidence or
proportionality is an issue presented for review, the court
shall review these issues and, if necessary, remand for the
appropriate relief.”). Here, however, Carter took the stand and
admtted he was the perpetrator. Carter told the jury, under
oath, that he commtted these nurders. The only dispute was
about preneditation and preneditation is a question of fact for
the jury. Perry v. State, 801 So.2d 78, 84 (Fla. 2001).
Accordi ngly, conpetent, substantial evidence supports the
verdi ct.
PROPORTI ONALI TY

Al t hough not raised as an issue on appeal, this Court has an
i ndependent duty to address the proportionality of the death
sentence. England v. State, 940 So.2d 389, 407 (Fla.
2006) (noting: “this Court conducts a review of each death
sentence for proportionality, regardless of whether the issue is
rai sed on appeal.”); Fla. R App. P. 9.142(a)(6)(stating: “In
deat h penalty cases, whether or not insufficiency of the
evi dence or proportionality is an issue presented for review,
the court shall review these issues and, if necessary, renmand
for the appropriate relief.”). Here there are three
aggravators, including the prior violent fel ony aggravator for

the nurder of these three (3) victins and no substanti al
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mtigation such as nental mtigation. Dennis v. State, 817 So.2d
741, 766 (Fla. 2002)(finding two death sentences to be
proportionate “given the substantial aggravation” and “the
absence of any significant mtigation” in a ex-girlfriend and
new | over doubl e nurder because record refuted the claimthat
these nurders were comritted in the heat of a donestic dispute
where there were four aggravating circunstances: (1) that the
def endant had been convicted of a prior capital felony (the

cont enpor aneous nurder); (2) that the nurder was commtted in
the course of a felony (burglary); (3) that the nurder was
especi ally heinous, atrocious, or cruel (HAC); and (4) that the
mur der was committed in a cold, calculated, and preneditated
manner w t hout any pretense of legal or noral justification
(CCP) and the main mtigation was that defendant was under the
influence of extrene nental or enotional disturbance which was
given little weight citing Way v. State, 760 So.2d 903, 921
(Flla. 2000) (finding death sentence proportional in double nurder
where the defendant bl udgeoned his w fe and daughter with a
hanmmrer and where the trial court found the prior violent felony
(cont enpor aneous nurder), felony nurder (arson), and HAC
aggravat ors bal anced agai nst no substantial nental mtigation)).

Here, unli ke Dennis, a third party m nor was al so nurdered.

Carter entered a home at night, which he knew four children
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woul d be present, arned with a | oaded rifle, and nmurdered three

peopl e i ncluding one of these children.

CONCLUSI ON

The State respectfully requests that this Honorable Court

affirmthe convictions and death sentences.
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