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STATEMENT OF THE CASE AND FACTS

This is an appeal of a decision of the Fifth District
Court of Appeal declaring section 409.920(2)(a), Florida
Statutes, prohibiting the making of false Medicaid clains,
unconstitutional under the Supremacy Clause of the United
States Constitution. App. 1.1

Al t hough the decision upheld the constitutionality of
section 817.505(1), Florida Statutes, which prohibits split-
fee arrangenents in return for referring patients, it ruled
the State could not <charge nmultiple violations of this
statute. It also ruled that violations of section 817.505(1)
do not constitute racketeering activity as defined in
Florida’s RICO statute, section 895.02, or white collar crine
as defined in section 775.0844.

The Fifth District’s decision thus affirmed the trial
court’s dism ssal of 127 counts of the 130-count information
and rendered useless the remaining three counts, as all
predi cate acts supporting these counts were di sm ssed.

Background Facts

In October 2003, the State of Florida, through the Ofice

' This Court has under review the question of whether section
409.920(2)(e), Florida Statutes, is unconstitutional under the
Supremacy Cl ause. See State v. Harden, Case No. SC04-613
(argued April 5, 2005). Section 409.920(2)(e) prohibits,
inter alia, kickbacks for patient referrals.
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of the Statew de Prosecutor, filed a 130-count information
agai nst Sonia Bonilla Guzman and Anamaria Bonilla Mendez, who
are dentists, and three co-defendants, John Anthony Rubi o,

Iliana Martin-Fernandez, and Gustavo Adol fo-Fernandez. Rl: 64-

200. From the information, the probable cause affidavit, RI1:
57-62, and representations of defense counsel, Rl: 910 and
R3: 452-53, the Fifth District gleaned the follow ng

background facts:

Guzman and Mendez are dentists who
oper at ed a dental of fice I n M am .
According to the state, they were recruited
to come to Olando to provide dental
services to Medicaid-eligible children.
Rubi o and Gustavo Fernandez solicited these
children primarily from public housing
areas and transported them to and from the
clinic. The dentists billed Medicaid and
split the fees with Rubio. Five Medicaid
recipients were examned by a pediatric
dentist who found no evidence to support
the claims submtted on their behalf.

According to the defendants, the fee
arrangenent was actually between their

cor porations - Bonil | a Pr of essi onal
Services operated by the dentists and
Dent al Managenent, Inc., a dental practice

managenent conpany owned by Rubio. Rubio’s
conpany markets for the dental practice,

handl es the business aspects of the dental

practice and lets the dentists do the
clinical work. In return for getting a
t ur nkey dent al of fice and mar ket i ng,

Rubi 0’ s conpany is paid between 42% and 43%
of the conpensation received by the
dentists for their servi ces. The
defendants consider this to be a legitimte
dental practice managenent fee.

2



Slip Op. at 5-6.2
The I nformation

Counts 1, 2, and 130 of the information charged
defendants with violations of RICO RCO conspiracy, and the
White Coll ar Crime Victim Protection Act, respectively
sections 895.03(3), and 895.03(4), and 775.0844, Florida
Statutes. R1:. 64-200, et seq.

Counts 3-55 and Predicate Incidents 1-53 of Counts 1, 2,
and 130 alleged the defendants know ngly made or caused to be
made false statenments to the Agency of Health Care
Adm nistration (“AHCA”) in violation of section 409.920(2)(a),

Florida Statutes.? The information charged that AHCA was

2 VWiile this case was in the trial court the State entered a
noll e prosequi as to defendant I|liana Fernandez. R2: 389.

¥ Section 409.920(2)(a), Florida Statutes, makes it unlawful to

[ K] now ngly make, cause to be made, or aid
and abet in the mking of any false
statenment or false representation of a
mat erial fact, by comm ssion or om ssion,
in any claimsubmtted to the agency or its
fiscal agent for paynent.

At all times relevant to this case (1999-2003) section
409.920(1)(d), Fl orida Statutes, defined “know ngly” as
fol | ows:

(1) (d) “Knowi ngly” neans done by a person
who is aware or should be aware of the
nature of his or her conduct and that his
or her conduct is substantially certain to
cause the intended result.

3



billed for Medicaid dental services that were not perforned,
only partially performed, or not perforned correctly, and for
radi ati on services admnistered by wunlicensed or otherw se
unqual i fied persons. R1: 64-200 et seq. More specifically,
the defendants submtted <clains for services supposedly

rendered on 22 separate days when, according to the probable

cause affidavit, surveillance established there was no
activity at the dental clinic. R1: 61 (probable cause
affidavit) and Rl: 84-89 (Predicate Incidents 32-53). The

radiation adm nistered by defendant Rubio occurred on 25
different days. Rl: 77-83 (Predicate Incidents 7-31).

Counts 56-129 and Predicate Incidents 54-127 of Counts 1,
2, and 130 alleged that the defendants violated the Patient
Brokering statute, section 817.505(1)(b) and (c), Florida

Statutes, by engaging in an illegal split-fee arrangenment.?

“Section 817.505, Florida Statutes, provides:

817. 05 Pat i ent br okeri ng pr ohi bi t ed;
exceptions; penalties. -

(1) |t is unl awf ul for any person,
including any health care provider or
health care facility, to:

* * k% %
(b) Solicit or receive any comm ssion,
bonus, rebate, kickback, or bribe, directly
or indirectly, in cash or in kind, or
engage in any split-fee arrangenent, in any

4



The information alleged that defendant Rubio referred or

provi ded patients to the two dentists, Guzman and Mendez, in
return for a percentage of the resulting fees. R1: 64-200 et
seq. The probable cause affidavit asserted that of the

$715, 378. 55, defendants Guzman and Mendez received in Medicaid
payments from July 2001 through October 2002, they paid
def endant Rubio or his managenment conpany $359, 203. 65. R1
61.
The Fifth District’s Decision

Al though the Fifth District reversed the trial court’s
unexpl ai ned ruling t hat section 817.505(1) was
unconstitutional, it otherwise affirmed that court’s judgnment.

In ruling that section 409.920(2)(a) was preenpted by the
Supremacy Clause, the Fifth District relied exclusively on the

decision of the Third District in State v. Harden, 873 So. 2d

352 (Fla. 3d DCA 2004). The Fifth District held that section

form whatsoever, in return for referring
patients or patronage to a health -care
provider or health care facility; or

(c) Ai d, abet, advi se or ot herw se
participate in the conduct prohibited under
par agraph (a) or paragraph (b).

* * *x %

(4) Any person . . . who violates any
provision of this section commts a felony
of the third degree, punishable as provided
by 8 775.092, § 775.038, or § 775.084.

* % % %

5



490.920(2)(a) and 490.920(1)(d) were preenpted by the higher

nmens rea requirement of 42 U S.C. 8§ 1320a-7b(a)(1), which

provides for purposes of federal prosecution that a false
statenment be made “knowingly and willfully.”
The Fifth District rejected the Third District’s npre

recent decision in State v. Wlland, 902 So. 2d 278 (Fla. 3d

DCA 2005), which construed section 409.920(2)(a) and held that

“it is implicit in the filing of a false claim that the

cl ai mant intends to defraud the governnent, and hence
unnecessary to charge wllful ness separately.” ld. at 284
(citation omtted). The Fifth District found section

409.920(2)(a) preenpted because it “allows convictions for
conduct that may be inproper but was inadvertent. That is
precisely the opposite of what Congress intended.” Slip Op.
at 10. The court nmade no finding that defendants were charged
with negligent or inadvertent conduct and did not explain how
repeated incidents of billing for services that were not
performed and repeated incidents of billing for radiation
services perforned by an unqualified and unlicensed individual
(defendant Rubio) could possibly constitute negligent or
i nadvertent conduct. In fact, defendants have not asserted in

these proceedings that their conduct was negligent or



i nadvertent.®

The decision further held that defendants could not be
charged with 73 counts (Counts 56-129) of engaging in split-
fee arrangenents in violation of 817.505(1)(b) and (c), based
on the alleged referral of patients on different dates in
exchange for splitting the fees paid by AHCA Al t hough, as
the State had pointed out in the notion hearing, Rl: 19, 42-
44, there was no evidence before the trial court of the nature
of defendants’ agreenment, i.e., whether there was one
agreenment or a succession of agreenments, the Fifth District
assunmed there was essentially one agreenent and held that
under the rule of lenity the statute should be construed to
apply to the “arrangenent as a whole” and not to “each tine
the defendants ‘arranged’ to refer patients and submtted
requests for paynent. . . .” Slip Op. at 22.

Wth respect to the RICO charges (Counts 1 and 2), the
Fifth District hel d t hat t he | anguage of section
895.02(1)(a)29. which refers to “Chapter 817, relating to
fraudul ent practices, false pretenses, fraud generally, and
credit card crines” was not a reference to the title of that

chapter, but only to those sections of Chapter 817 that

> Al though not applicable to this case, section 409.920(1)(d),
Fl orida Statutes, defining “know ngly,” was anmended in 2004 to
include the word “willfully.” See ch. 2004-344, section 8

Laws of Florida (2004).



required proof of fraud. The court declined to read section
817.505 to include any elenment of fraud. Slip. Op. at 24.

The court reached a simlar conclusion under section
775.0844, the “White Collar Crime VictimProtection Act,” with
respect to Count 130. That statute defines white collar crinme
to include:

(3)(a) The comm ssion of, or a conspiracy
to commt, any felony offense specified in:

4. Chapter 817, relating to fraudul ent
practices.
§ 775.0844(3)(a)4., Fla. Stat. Based on the sanme reasoning it
applied to the R CO counts, the court held that patient
br okering as prohibited by section 817.505 does not constitute
white collar crime because it does not require proof of
fraudul ent conduct.
Accordingly, the Fifth District affirmed the dism ssal of
Counts 56-129 as nmultiplicitous and the striking of Counts 1,

2, and 130 as not relating to fraud.

STANDARD OF REVI EW

The standard of review governing decisions of law is de

novo. Execu- Tech Bus. Sys. v. New Qi Paper Co., 752 So. 2d

582 (Fla. 2000); Arnstrong v. Harris, 773 So. 2d 7 (Fla.

2000) .



Whet her a statute is facially unconstitutional is a pure
question of law, and therefore subject to de novo review.

City of Mam v. McGath, 824 So. 2d 143, 146 (Fla. 2002). A

statute comes before the court clothed with a presunption of

constitutionality. Department of Legal Affairs v. Sanford-

Ol ando Kennel Club, Inc., 434 So. 2d 879, 881 (Fla. 1983).

Al'l doubts as to constitutionality are to be resolved in favor

of the statute. See State v. Yocum 186 So. 448, 451 (Fla.

1939); see also Capital City Country Club v. Tucker, 613 So.

2d 448, 452 (Fla. 1993) (courts nust interpret statutes in
such a manner as to uphold their constitutionality if it is

reasonably possible to do so); Knight and Wall Co. v. Bryant,

178 So. 2d 5 (Fla. 1965) (an act wll not be declared
unconstitutional unless it is determned to be invalid beyond

a reasonabl e doubt).

SUMVARY OF ARGUMENT

l. Section 409.920(2) (a), Fl ori da St at ut es, read in
conjunction wth section 409.920(1)(d), Fl orida Statutes
(1999-2003), is not preenpted by the higher nmens rea standard

of 42 U S.C. 8§ 1320a-7b(a)(1) because i) Congress intended



that the states enforce their own Medicaid |aws; i)
def endants were not charged with negligent or inadvertent
conduct, and therefore lack standing to assert preenption on
that basis, iii) state law is preenpted only to the extent of
actual conflict; and iv) the “should be aware” |anguage of
section 409.920(1)(d) is consistent with the “wllful
i gnorance” doctrine, application of which furthers Congress’s
intent to conbat fraud.

1. The information was not nultiplicitous in charging
defendants with engaging in split-fee arrangenents on 37
separate occasions in violation of section 817.505(1)(b) and
(c), Florida Statutes. On each of these occasi ons defendant
Rubi o referred Medicaid-eligible patients to defendant Guzman,
who then submtted clainms to AHCA and split the fee wth

Rubi o. “Engaging in any split-fee arrangenent” means not j ust

havi ng an agreenent, as the |ower court said, but engaging in
t he consequent acts of patient referral, subm ssion of clains,
and splitting the fee.

The “al/any” test has no application to section 817.505(1)
because the statute is not anbiguous. “Any” sinmply nmeans
“all”--all split fee arrangenments are prohibited.

I[11. A violation of section 817.505(1) is a predicate act

because section 895.02(1) (a)29. refers to “fraudul ent

10



practices” and “fraud generally,” and patient brokering is a
col lusive, dishonest and fraudulent practice. In creating
section 817.505, the legislature addressed what it thought to
be “fraudul ent health care practices associated with pay-for-
patient schenes.” The lower court erred in rejecting a plain
meaning reading of section 895.02(1)(a)29. in favor of a
specul ative construction that actually adds words to the
statute.

V. A violation of section 817.505(1) constitutes a Wite
Collar Crime pursuant to section 775.0844(3)(a)4. which refers
to “Chapter 817, relating to fraudulent practices.” Agai n,
the I ower court failed to understand that patient brokering is
a f raudul ent practi ce, and failed to give section
775.0844(3)(a)4. a plain meaning construction. Mor eover, the
conduct proscribed by section 817.505(1) clearly falls under

the catch-all provisions of section 775.0844(3).

11



ARGUMENT

| . SECTION 409.920(2)(a), FLORIDA STATUTES, READ IN
CONJUNCTI ON W TH SECTI ON 409. 920(1) (d), FLORI DA
STATUTES (2003), |S NOT PREEMPTED BY FEDERAL LAW

This issue is virtually identical to the preenption issue

presented in State v. Harden, Case No. SC04-613, and wll

likely turn on the Court’s reasoning in that case. In fact,
defendants’ brief in the Fifth District did not even discuss
preenption | aw but nerely urged that court to follow the Third

District’s decision in State v. Harden, 873 So. 2d 352 (Fla.

3d DCA 2004), and reject that sane court’s decision in State

v. Wlland, 902 So. 2d 278 (Fla. 3d DCA 2005), which upheld

section 409.920(2)(a), against a preenption challenge. The
Fifth District erred in relying on Harden and finding section
409. 920(2) (a) preenpted.

The argunment on this first issue is substantially the
sane as that presented in the State’'s Harden brief, except
that I.A 2.c., infra, shows that the |anguage of section
409.920(1)(d) is <consistent with the “wllful ignorance”
doctrine, application of which furthers Congress’s objectives.
A. Federal Preenption Principles Generally

Preenption analysis begins with the “basic assunption
t hat Congress did not intend to displace state law.” Maryl and

v. Louisiana, 451 U S. 725, 746 (1981). This presunption

12



applies with all the nore force to joint or coordinate state
and federal programs, such as Medicaid,® that pursue common

pur poses. Phar naceuti cal Research and Mrs. of Anerica V.

Wal sh, 538 U S. 644, 666 (2003) (“The presunption against
federal preemption of a state statute designed to foster
public health . . . has special force when it appears

that the two governnents are pursuing common purposes”)

(citations omtted); New York State Dep’'t of Social Services

v. Dublino, 413 U.S. 405, 421 (1973) (“Where coordinate state

and federal efforts exist within a conplenmentary framework,
and in the pursuit of common purposes, the case for federa
preenption becomes a | ess persuasive one”).’

When Congress legislates in a field traditionally
occupied by the states, the states’ police powers will not be

presuned to have been superceded “unless that is the clear and

® Medicaid is a cooperative state-federal program in which
each participating state designs and inplenents its own
Medi cai d program subject to certain strictures established by
federal | aw. See 42 U. S.C. 8§ 1396a (prescribing general
requi renents of state Medicaid plan). See also Harris .
McRae, 448 U.S. 297, 309 (1980) (referring to Medicaid program
as a “system of cooperative federalisni).

" See also Pharmaceutical Research and Mrs. of Anerica V.

Concannon, 249 F.3d 66, 75 (1st Cir. 2001) (quoting Dublino);
Wash. Dep’'t of Soc. & Health Servs. v. Bowen, 815 F.2d 549

557 (9th Cir. 1987) (relying on Dublino and holding that
because the Medicaid program consists of coordinated state and
federal efforts that exist within a conplenentary franmework,
agency regulations do not preenpt state community property
I aw) .

13



mani f est purpose of Congress.” California v. ARC Anerica

Corp., 490 U. S. 93, 101 (1989). Such a clear and manifest
purpose or intent is not expressed in the Medicaid |aw On
the contrary, as a condition of participation in the Medicaid
program Congress requires the states to mamintain fraud and

abuse control wunits to prosecute violations of “state |aws

regarding any and all aspects of fraud. . . .” 42 US.C 8
1396b(q) (enphasis added).

The  Supreme  Court has recognized three discrete
categories of preemption wunder the Supremacy Clause: (1)
express preenption, where a federal statute contains “explicit
preenptive |anguage”; (2) field preenption, in which the
f eder al regulatory schenme is “so pervasive as to nmake
reasonable the inference that Congress left no room for the
states to supplenent it”; and (3) inplied conflict preenption
in which “conmpliance with both federal and state regul ations
is a physical inpossibility” or where state |aw “stands as an
obstacle to the acconplishnent and execution of the full

pur pose and objectives of Congress.” Gade v. National Solid

Wastes Mgnmt., 505 U. S. 88, 98 (1992) (quotations and citations

omtted). Express and field preenption are inapplicable in

this case. See Pharnaceutical Research and Mrs. of Anerica

14



v. Meadows, 304 F.3d 1197, 1206 (11th Cir. 2002) (because

“Medicaid is a cooperative state-federal program in which
each participating state designs and inplenments its own
Medi cai d program subject to certain strictures established by

federal | aw, only inmplied conflict preenmption applies).
Al though the Fifth District seenmed to recognize that only
inmplied conflict preenption could apply to this case, the
court erred in its analysis.
B. | mpl i ed Conflict Preenption

I mplied conflict preenption occurs when “conpliance wth
bot h f eder al and state regul ati ons IS a physi cal
i mpossibility” or where state law “stands as an obstacle to
t he acconplishnment and execution of the full purpose and

obj ectives of Congress.” Gade, 505 U S. at 98. The Fifth

District’s decision did not discuss whether conpliance with

bot h f eder al and state regul ati ons S a physi cal
i mpossibility, but it is clear that that argunent, if nmade,
fails.

1. Conpl i ance with bot h f eder al and state
regul ations is not a physical inpossibility.

Conpliance with section 409.920(2)(a), Florida Statutes,
unquesti onably enconpasses conpliance with 42 U S.C. 8 1320a-
7b. Appel | ees have never contended otherwi se. To conmply wth

both statutes, appellees need only refrain from know ngly
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making or causing to be made false statenents or false
representations of material fact. Physical inpossibility
cannot form the basis for inplied conflict preenption in this

case. Conpare Cox v. Shalala, 112 F.3d 151, 154 (4th Cir.

1997) (holding that North Carolina's Wongful Death Act
conflicted with the Medicare Act to the extent that it capped
t he anmount of noney that Medicare could recover for nedical
expenses it paid in connection with the provision of nedical
services to a Medicare beneficiary who died as a result of
mal practice. The Medicare statute entitled the program to
conplete conpensation and therefore presented an actua

conflict with state law.); Congress of Cal. Seniors V.

Cat holic Healthcare West, 104 Cal. Rptr.2d 665, 667 (Cal. Ct

App. 2001) (holding that extensive and conplex federal |[|aw
governing cost reporting by hospitals precluded a claimthat
hospital's including certain anti-union expenses in annual
Medi care cost reports constituted an unfair business practice
under state |aw).

2. Section 409.920(2)(a) does not stand as an

obstacle to the acconplishnment and execution of the
full purpose and objectives of Congress.

Section 409.920(2)(a) furthers the purpose and objectives
of Medicaid by crimnalizing conduct that wunderm nes the

Medi caid program The federal Medicaid statutes expressly
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aut horize the states to work to prevent Medicaid fraud and to
enforce their own | aws regardi ng fraud.

a. The purpose and objectives of Congress

The primary purpose of Medicaid is to enable each state,
“as far as practicable under the conditions in such state,” to
provi de nedical services to those “whose income and resources
are insufficient to nmeet the costs of necessary nedical
services,” and to provide such nmedical services with m ninal
| osses to fraud and abuse. 42 U S.C. 8§ 1396 (2000). Congress
mani fested no intent to displace the states’ enforcenent of
their own laws or Iimt the states’ concept of fraud to that
enbodied in federal law or regulations. In fact, Congress
i ntended for the states to take primary enforcenent
responsibility for preventing and prosecuting Medicaid fraud
and to do so in accordance wth their own state |aws
addressing fraud. A required elenment of any state plan
seeking federal assistance is a Medicaid fraud and abuse
control unit. 42 U. S.C. § 1396a(61). The function prescribed
for such a unit is “the investigation and prosecution of

violations of all applicable state |laws regarding any and al

aspects of fraud in connection with (A) any aspect of the
provision of nedical assistance and the activities of

providers of such assistance under the State plan under this
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title. . . .7 42 U S.C. § 1396b(q)(3) (enphasis added).
Congress would not have authorized Medicaid fraud units under
42 U . S. C 8§ 1396b(gq) to prosecute “violations of all

applicable state |aws regarding any and all aspects of fraud,”

| aws bound to differ not only anong the states but also wth
federal law, had it intended preenption. To this end,
Congress actually subsidizes state Medicaid fraud control
of fices established pursuant to 42 U S.C. 8§ 1396b(qQ).

The plain Ilanguage of the federal Medicaid statute
denmonstrates that enforcenent of state fraud |aw does not
stand as an obstacle to the acconplishnment and execution of
the full purpose and objectives of Congress. Under 42 U. S. C
8§ 1320a-7(a) anyone convicted of a Medicaid “programrelated
crime” is barred from participating in the program Section
1320a-(7)(i) defines a programrelated crine as “a judgnment of
conviction . . . entered against an individual or entity by a

Federal, State, or local court. (Enphasi s added).
Legislative history offers further insight into the
pur pose and objectives of the Medicaid statutes. In 1972,
Congress enacted the Medicare/ Medicaid Anti-Kickback statute,
42 U.S. C § 1320a-7b(b)(2). In making crimnal “such

practices as the soliciting, offering or accepting of

ki ckbacks or bribes, including the rebating of a portion of a
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fee or charge for a patient referral, involving providers of
health care services,” Congress recognized these provisions
“would be in addition to and not in lieu of any other penalty
provisions in state or federal law” H R. Rept. No. 92-231,
92nd Cong., 2d Sess., reprinted in 1972 U. S. Cong. and Adm n.
News 5094 (enphasis added).

Congress added a “safe harbor” provision in 1977 which
shielded from prosecution “any anmount paid by an enployer to
an enployee (who has a bona fide relationship with such
enpl oyer) for enployment in the provision of covered itens or
services.” 42 U.S.C. 8§ 1320a-7b(b)(3)(B). During hearings on
the safe harbor regulation, 42 CFR § 1001.952, the federal
Departnment of Health and Human Services clarified that the
federal |aw and the proposed regulation did not preenmpt state
enf orcenment | aws:

Coment: Two commentators requested that
the OG clarify the relationship between
the statute and various State | aws.

Response: | ssues of state law are
conpl etely independent of the federal anti-
ki ckback statute and these regulations.
There is no federal preenption provision
under the statute. Thus, conduct that is
| awf ul under the federal anti - ki ckback
statute or this regulation may still be
illegal under State |aw. Conversely,
conduct that is lawful under State |aw may

still be illegal wunder the federal anti-
ki ckback statute.
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56 Fed. Reg. 35952, 35957 (July 29, 1991)(enphasis added).
The legislative history of this related provision denonstrates
Congress’s understandi ng that conduct that is |lawful under the
federal Medicaid statutes may still be illegal wunder state
| aw. The fact that Florida’s Medicaid fraud | aws may be nore
stringent than federal |aws no nore conmmands a preenption
finding than would the fact that state |aw m ght provide a
nore stringent penalty than a correspondi ng federal |aw.

b. The fl awed preenption rationale

In ruling that section 409.920(2)a) stands as an obstacle
to the acconplishnment of Medicaid s purposes and objectives,
the Fifth District asserted only that:

Congress has mandated a knowi ng and wil |l ful

standard for Medicaid fraud violations.

Prosecuti ng health care providers in

Florida for nmere negligence in filing

claims may cause providers to sinply refuse

to treat Medicaid patients.
Slip Op. at 11. The “should be aware” |anguage of section
409.920(1)(d), said the Court, allowed for prosecution of
nmerely negligent conduct.

This reasoning cannot justify the Fifth District’s
preenption finding. Appellees have never clainmed, nor did the
| ower courts find, that they were being prosecuted for “nere

negligence in filing clains.” The Fifth District’s facial

invalidation of section 409.920(2)(a) thus fails for two
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salient reasons: First, as a matter of general |aw, a person
may not chall enge that portion of a crimnal statute that does

not affect him State v. Hogan, 387 So. 2d 943 (Fla. 1980).

Second, in preenption cases state law is displaced only to the

extent of actual conflict with federal | aw. Dalton v. Little

Rock Fam |y Planning Services, 516 U S. 474, 476 (1996). *“The

rule [is] that a federal court should not extend its

invalidation of a state statute further than necessary to

di spose of the case before it.” 1d. at 476 (quoting Brockett
V. Spokane Arcades Inc., 472 U.S. 491, 502 (1985)). The
exi stence of a hypotheti cal or pot enti al conflict IS

insufficient to warrant preenption of a state statute.

Phar maceuti cal Research and Mrs. v. Concannon, 249 F.3d 66

77 (1°" Cir. 2001) (citing United States v. Salerno, 481 U.S.

739, 745 (1987), and Rice v. Norman WIllians Co., 458 U. S

654, 659 (1982)).

The Fifth District had no basis for considering the
application of section 409.920(2)(a) to hypothetically
negligent or inadvertent conduct and no basis for concl uding
t hat prosecuti on of such conduct m ght deter nmedical or dental
physi ci ans from provi di ng Medi caid services. | ndeed, as shown
infra, sonme non-negligent conduct would be crimnally cul pable

under the “should be aware” | anguage of this statute. I n any
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case, Congress has authorized the states to enforce their own
aws on Medicaid fraud. If the State of Florida begins to
prosecute “nmere negligence” in filing clainms, and if such
prosecutions deter providers from serving Medicaid patients,
it is the responsibility of the Florida Legislature to address

t hat probl em

c. Section 409.920(2)(a) nay be construed in
harnmony with federal | aw.

It is the duty of a court to uphold a statute by giving
it a constitutional construction whenever possible. Capi t al

City Country Club v. Tucker, 613 So. 2d 448, 452 (Fla. 1993);

Ri chardson v. Richardson, 766 So. 2d 1036, 1041-42 (Fla.

2000) . The Third District did this in its decision in State

v. Wlland, 902 So. 2d 278 (Fla. 3d DCA 2005), upholding

section 409.920(2)(a) against the same preenption challenge
asserted here. The Wbl land court interpreted the “wllful”
| anguage in federal law to apply only to conduct prohibited by
t he anti-kickback provision. Id. at 284 n. 8. It rejected
t he preenption argunent, stating:

By its terns, subsection 409.920(2)(a)
proscribes presentation of a claim wth
know edge that the <claim is false and
t her eby precl udes prosecution for
uni nt ended vi ol ati ons. I nterpreting
“knowi ngly” as inplicitly including willful
behavi or does no nore than give a fair
construction to the term as used in
subsection 409.920(2)(a).
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Id. at 285. Thus, the Wlland court interpreted section
409.920(2)(a) as being consistent with the legislature's
amendnent to section 409.920(1)(d) 1in <chapter 2004-344,
section 8, Laws of Florida. 1d. ®

The Fifth District rejected Wlland only because it
bel i eved that under the “should be aware” |anguage of section
409.920(1)(d) the State could obtain a conviction “for conduct
that may be inmproper but was inadvertent.” Slip Op. at 10.
Here, the court failed to give section 409.920(1)(d) its
constitutional due. The *“should be aware” |anguage of that
section is perfectly consistent with “wllful ignorance.” As
the Fifth District itself has held, the “willful ignorance” or
“wi Il ful bl i ndness” doctrine “holds that one may not

del i berately close his or her eyes to what would otherw se be

obvious to them” Hale v. State, 838 So. 2d 1185, 1187 (Fla

5th DCA 2003). Under this doctrine, “a defendant can be found
guilty of “knowi ngly’ making a false statenent when he signs a
document without reading it, if by doing so he acted wth
reckl ess disregard of whether the statenents were true or with
a conscious purpose to avoid learning the truth.” Id.

By the sanme token, a person who submts a Medicaid claim

8 The Wl 1l and decision points out that health care fraud costs
t axpayers nearly $100 billion a year. 902 So. 2d at 286 n. 11
(citing Cone, Health Care Fraud, 40 AMCRIML.REV. 713, 715
(2003).
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with deliberate disregard for the truth of its representations

vi ol at es the “should be awar e” | anguage  of section
409.920(1)(d). The federal governnment has prosecuted false
Medicaid claims on precisely this basis. United States v.
Nazon, 940 F.2d 255, 258-60 (7th Cir. 1991). In Nazon the

court held that the evidence justified a conscious avoi dance
i nstruction wher e a physi ci an del i berately avoi ded
famliarizing hinself wth the rules, conditions, and |aw
controlling his Medicaid <claim subm ssions. The jury
instruction approved by the Seventh Circuit stated in part

t hat:

You may infer know edge from a conbi nation
of suspicion and indifference to the truth.
If you find that a person had a strong
suspicion that things were not what they
seemed or that soneone had w thheld sonme
i nportant facts, yet shut his eyes for fear
of what he would learn, you may concl ude
that he acted “know ngly”.

ld. at 258.
The “should be aware” |anguage of section 409.920(1)(d)
S certainly suscepti bl e to this I nterpretation and

application, and this Court is enpowered to so construe it.

Ri chardson, 766 So. 2d at 1041-42. This construction,

assumng its necessity, 1is <consistent wth the federa

governnent’s enforcenent of Medicaid law. Prosecuting persons
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who put thenselves in the position of deliberately not know ng
what they should know would not frustrate Congress’s intent.
This being so, sections 409.920(2)(a) and 409.920(1)(d) in no
way stand as an obstacle to the acconplishnent of federal
pur poses and objectives--to prevent fraudulent clains--and
therefore are not preenpted by the federal Medicaid fraud
st at ut es. Accordingly, this Court should reverse the Fifth
District’s deci si on decl aring section 409.920(2) (a)
unconstitutional under the Supremacy Cl ause.
1. THE ALLEGED VI OLATI ONS OF SECTI ON 817.505(1) (b)
AND (c), FLORI DA STATUTES, DID NOT CHARGE A
SI NGLE OFFENSE | N MORE THAN ONE COUNT.
The information, in Counts 56-129, charged defendants
with engaging in split-fee arrangenents on at |east 37

different occasions in violation of section 817.505(1)(b) and

(c), Florida Statutes.?® As the Fifth District observed,

® Section 817.505(1)(a)-(c) provides:

(1) It is unlawful for any person,
i ncl udi ng any health care provider or
health care facility, to:

(a) Ofer or pay any conm ssion, bonus,
rebate, kickback, or bribe, directly or
indirectly, in cash or in kind, or engage
in any split-fee arrangenent, in any form
what soever, to induce the referral of
patients or patronage from a health care
provi der or health care facility;

(b) Solicit or receive any comm ssion,
bonus, rebate, kickback, or bribe, directly
25



“ul tiplicity” occurs when “the state charges a single offense
in nore than one count, an action which raises doubl e jeopardy
concerns.” Slip Op. at 21 (citations omtted).

Section 817.505(1)(b) applies to an “arrangenment” to
split fees in return for referring patients to a health care
provider. Slip Op. at 21. The Fifth District interpreted the
word “arrangenent” to nean sinply an agreenent, and then in
the conpl ete absence of evidence decided that there had been
only one agreenent. Considering the statute, it discerned “no
intent by the legislature to crimnalize each and every act
done pursuant to the agreenent.” Slip Op. at 22.

The Fifth District’s ruling is flawed for severa
reasons. First, defendants produced no evidence of any

agreenent at the notion hearing.' Wether defendants had one

or indirectly, in cash or in kind, or
engage in any split-fee arrangenent, in any
form whatsoever, in return for referring

patients or patronage to a health care
provider or health care facility.

(c) Ai d, abet, advi se, or ot herw se
participate in the conduct prohibited under
paragraph (a) or paragraph (b). (enphasis
added) .

1 pDefendants’ counsel told the trial court that Rubio's
managenent conpany received 42-43% of the Medicaid fees, which

was the “lease paynent” for a turnkey dental office. Rl: O-
10. Counsel did not say whether any purported |ease or
managenent agreenent was in witing and produced no witten
agreenent of any kind. Accordingly, there was no evidence

before the trial court as to whether the defendants had agreed
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agreenent or many is a fact inquiry that nust focus “on the

specific conduct of the defendant[s].” United States v.

Krizek, 111 F. 3d 934, 938 (11lth Cir. 1997) (so stating wth
respect to subm ssion of false Medicaid and Medicare clains).
The trial court here did not conduct an evidentiary hearing
and had no basis for concluding there was only one agreenent.
The second and nore serious error s the court’s
assunmption that “arrangenent” and “agreenent” are synonynous.

They are not. The word “arrangenent” neans, inter alia, a

“provision or plan made in preparation for an undertaking.”
Anmerican Heritage Dictionary (2d ed. 1985). What the statute

prohibits is to “engage in any split-fee arrangenent, in any

form whatsoever, in return for referring patients. . . .” To
engage in this arrangenent involves not just making an

agreenent but participating in a plan involving i) referring
patients, i) providing treatment (or not), iii) filing
Medicaid clainms, and iv) splitting the paynent. A viol ation

of the statute occurs every tinme patients are referred, clains

submtted, and the fee split. The form of the arrangenment
could include a single patient, if that is all that was
i nvol ved, or, as here, a nunber at a tine. Each occasion is
an “arrangenent.” Focusing on the specific conduct of

to split Medicaid fees once, or on many occasions as alleged.
The State pointed out the absence of evidence. Rl: 19, 42-44.
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defendants and the form of their action, that is exactly what
the State charged in this case -— that defendants engaged in
such an arrangenment on 37 separate occasi ons.

The State’'s reading of the patient brokering statute is
consistent with analogous case law on false clains. I n
Krizek, the Eleventh Circuit held that a claimwas mde every
time defendants submtted a Medicaid reinbursenent form and
did not depend on the number of different services for which
t he form sought paynent. 111 F. 3d at 939-940. The El eventh

Circuit relied on United States v. Bornstein, 423 U. S. 303,

307 (1976), another False Clains Act case. In Bornstein the
Suprenme Court held that three false clains were nmade based on
a subcontractor’s three separate shipnents of falsely |abeled
el ectron tubes, rejecting the contention that 35 clains were
made based on the contractor’s 35 invoices. 111 F. 3d at 939.

The Fifth District further erred in concluding that the

mere use of the word “any” in “any split fee arrangenent”
automatically created an anbiguity that required application
of the rule of lenity. This Court rejected such reflexive

analysis in Bautista v. State, 863 So. 2d 1180 (Fla. 2003).

As Bautista nmakes clear, the a/any test is not a sinple
syntactical rule to be applied in lieu of a comobn sense

construction of a statute, and use of the word “any” does not
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automatically render a statute anbiguous. Id. at 1187-88.
“The a/any test should not be applied to create an anbiguity
where none exists and then to reach a result contrary to clear
| egislative intent.” 1d. at 1188. Bauti sta thus enphasized
that a court’s duty is to give effect to |legislative intent,
and a court discerns that intent by considering “the statute
as a whole, including the evil to be corrected, the |anguage,
title, and history of its enactnent. . . .~ Id. at 1185
(citation omtted). Repeatedly in Bautista this Court said
that the plain |anguage of a statute nust be given a conmmon
sense readi ng.

The indisputable intent of section 817.505(1)(b), as
explained, is to punish those who perpetrate fraudul ent clains
by arranging to split fees and doing so. Furthernore, the use

of the word “any” in this subsection creates no anbiguity.
The wuse of “any” sinply enphasizes that all split fee
arrangenents are prohibited. A person may not lawfully

“engage in any split-fee arrangenent, in any form whatsoever

.” § 817.505(1)(b), Fla. Stat.

The history of section 817.505 supports the above
i nterpretation. The current version of the statute provides
that anyone who violates any provision of section 817.505

commts a felony of the third degree. 8§ 817.505(4), Fla.
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Stat. (2004). Not ably, section 817.505, as originally passed
by the legislature in 1996, provided for different penalties
dependi ng on the nunber of violations incurred. The statute
originally differentiated between first offenses and second or

subsequent offenses, stating:

(4) Any person, including an officer
partner, agent, attorney, or ot her
representative of a firm joint venture,
part nership, busi ness trust, syndi cat e

corporation, or other business entity, who
violates any provision of this section
comm ts:

(a) A m sdenmeanor of the first degree
for a first wviolation, punishable as
provided in s. 775.082 or by a fine not
to exceed $ 5,000, or both.

(b) A felony of the third degree for a
second or subsequent vi ol ati on,
puni shable as provided in s. 775.082 or
by a fine not to exceed $ 10,000, or
bot h.

8§ 817.505, Fla. Stat. (1997) (enphasis added). Thus, section
817.505 as originally enacted distinguished between a first
violation and a second or subsequent violation of the statute.

The penalty provision of section 817.505 was anended
during the 1999 legislative session as part of a bill ainmed at
reduci ng insurance fraud. See Ch. 99-204, 8§ 7, Laws of
Florida. The 1999 anendnents enhanced the penalties under the
statute to make all violations of the statute, even first

vi ol ations, third-degree felonies. The amendnents were not
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intended to Iimt the unit of prosecution, but were instead
intended to strengthen the penalties provided for under the
statute. The original |anguage of section 817.505 and the
| egislative intent of the 1999 amendnents clearly denonstrate
that each act in violation of section 817.505 can and should
be prosecuted as a separate crine. If the Fifth District’s
construction of section 817.505(1)(b) wer e correct,
def endants, under the 1996 version of that statute, could have
defrauded the State of hundreds of thousands of dollars based
on innunerable referrals and split fees, and have conmmtted
only a single msdeneanor. That is not a reasonable
interpretation of the statute.

The legislative intent is <clear in this case. The
statute is not anbiguous, the a/any test does not apply, and
the State may charge a violation for every arrangenent in
whi ch patients are referred in return for a split fee.

[11. VIOLATIONS OF SECTIONS 817.505 QUALIFY AS

PREDI CATE ACTS PURSUANT TO SECTI ON 895.02(1) (a)
29., FLORI DA STATUTES.
Counts 1 and 2 of the information charged defendants wth

racketeering and conspiracy to conmt racketeering in

" |In fact, the House Conmittee on Judiciary Analysis noted as

one of the effects of the 1999 anendnents, “the crim nal
penalty for first offenses of ‘patient brokering provisions
woul d be increased.” Fla. H R Comm on Judiciary Analysis,

CS/HB 1743 (1999) Staff Analysis (April 16, 1999).
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violation of the Florida RICO Act, Chapter 895, Florida

Statutes. The Act defines racketeering as follows:

(1) “Racket eeri ng activity” means to
commt, to attenpt to commt, to conspire
to commt, or to solicit, coerce, or

intimdate another to commt:

(a) Any crime which 1is chargeable by

i ndi ct nent or i nf ormati on under t he
foll ow ng provi si ons of t he Fl ori da
St at ut es:

29. Chapter 817, relating to fraudul ent
practices, fal se pr et enses, fraud
generally, and credit card crines.

8§ 895.02(1)(a)29., Fla. Stat. (enphasis added). The “relating
to . . .” clause following the reference to chapter 817 is a
verbatim recitation of the title and first two parts of
chapter 817. When the racketeering statute was enacted in
1977 as section 943.461, Florida Statutes (1977), chapter 817
contained only these two parts.

The Fifth District held that violation of section 817.505
could not be a predicate act because that section does not
relate to fraud. This was so, the court reasoned, because the
“relating to . . .” language in section 895.02(1)(a)29. does
not refer to the entire content of parts | and Il of chapter
817, but only to those sections that require proof of the

el ements of fraud. Slip Op. at 24-25. This holding m sreads
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the plain |anguage of section 895.02(1)(a)l.-29. and ignores
the generality of the terns “fraudul ent practices” and “fraud
general ly.”

A Patient Brokering is a Fraudul ent Practice.

Section 895.02(1)(a)29. references “Chapter 817, relating
to fraudul ent practices, false pretenses, fraud generally, and
credit card crinmes.” The |l egislature specifically directed
that the patient brokering statute be created as section

817.505 in part | of chapter 817. Chapter 817 is entitled

“Fraudul ent Practices.” Section 817.505 is located in part |
of chapter 817, entitled “False Pretenses and Frauds,
General ly.” If the 1996 legislature did not believe patient

brokering was a fraudulent practice and intend for the statute
to constitute a predicate offense under the RI CO statute, it
would not have specifically provided for its creation as
section 817.505, wthin the specifically named subpart of
chapter 817. See chap. 96-152, § 1, Laws of Florida (1996).
Moreover, the legislative history of this act confirms that
the legislature was concerned wth what it viewed as
fraudul ent health care practices associated wth pay-for-
pati ent schenes. See R4:630-635 and R4:637-639 (Senate Staff
Anal ysi s).

Subsequent legislative history denonstrates that the
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statute was intended to curb insurance fraud. Amendnments to
the penalty provisions of section 817.505 were made in 1999 in
House Bill 1743, which the House Commttee on Judiciary
Analysis titled as “Relating To: Insurance Fraud.” Fla. HR
Comm On Judiciary Analysis, CS/HB 1743 (1999) Staff Analysis
(April 16, 1999). As such, violations of section 817.505 are
consi st ent with other statutory violations constituting
predi cate acts under the RICO statute. The Fourth District’s
reliance on the parenthetical |anguage to |limt the scope of
predi cate offenses runs contrary to |legislative intent.
Further, the very term “fraudul ent practices,” the title
of chapter 817, is generic. A “fraudulent act” is “one which
i nvol ves bad faith, a breach of honesty, a want of integrity,
or noral turpitude.” Black's Law Dictionary (6th ed. 1990).%
Pati ent brokering, a major factor in Medicaid false clains, is
all of these. Section 817.505(1) proscribes a collusive and
di shonest practice ained at, anong other things, obtaining
state and federal Medicaid noney. In fact, under a simlar
statute, section 409.920(2)(e), Florida Statutes, soliciting,

offering, paying, or receiving a kickback for referral of a

12 As otherwi se stated, “[c]onduct conprehended within the term
‘fraud’ assunes many shapes, disguises, and subterfuges, and
it has been said that there can be no all-enbracing definition
of the term but that each case nust be considered upon its
own peculiar facts.” 27 Fla. Jur. 2d, 8 1, Fraud and Deceit
(footnoted omtted).

34



Medi caid patient is a species of Medicaid fraud. The sane is

13

true under federal |aw. Therefore, even if the “relating to

fraudul ent practices | anguage is read restrictively,
the Fifth District erred in holding that patient brokering

does not involve fraud.

3 United States v. Liss, 265 F.3d 1220, 1224 (11th Cir. 2001)
(“CCL and its enpl oyees devel oped a schenme to defraud Medicare
by paying doctors to refer their Medicare patients to CCL in
return for Kkickbacks from CCL"); United States v. Adam 70
F.3d 776, 781 (5th Cir. 1995); United States ex rel. Pogue V.

American Healthcorp, Inc., 977 F. Supp. 1329 (MD. Tenn.
1997). Fraud against the governnent has been described in
t hi s manner:

To conspire to defraud the United States nmeans
primarily to cheat the government out of property or
nmoney, but it also means to interfere wth or
obstruct one of its |lawful governmental functions by
deceit, craft or trickery, or at |east by neans that

are dishonest. It is not necessary that the
gover nnment shal | be subjected to property or
pecuniary loss by the fraud, but only that its
legitimate official action and purpose shall be

defeated by m srepresentation, chi cane, or the
overreaching of those charged with carrying out the
governnmental intention.
United States v. Conover, 772 F.2d 765, 770 (11th Cir. 1985)
(quoting Hammerschmdt v. United States, 265 U S. 182,18

(1924)).
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B. The Fifth District Ignored the Plain Maning of
Section 895.02(1)(a).

VWhen the |anguage of a statute is clear and unanbi guous,
there is no need to resort to rules of construction; the
statute nmust be given its plain and obvious meaning. Clines
v. State, 912 So. 2d 550, 556 (Fla. 2005). A pl ain neaning
reading of section 895.02(1)(a)l.-29. <confirms that the
“relating to . . .” language is included to facilitate the
identification of each provision |isted. This purpose is
evi dent because the “relating to” |anguage follows references
to even the nobst specific statutory provisions. For exanpl e,
section 895.02(1)(a)2. identifies “[s]ection 403.727(3)(b),
rel ating to envi ronnent al control,” and section
895.02(1)(a)26. identifies “[s]ection 810.02(2)(c), relating
to specified burglary of a dwelling or structure.” Gven the
pi npoint specificity of these statutory references, the words
that follow are either identifiers or they are surplusage.
Words in a statute should not be construed to be surplusage or

meani ngl ess. Hechtman v. Nation Title Ins. of New York, 840

So. 2d 993, 996 (Fla. 2003); State v. Goode, 830 So. 2d 817,

824 (Fla. 2002). Therefore, it cannot reasonably be argued

that any “relating to. clause was intended to restrict
or limt the acts that may constitute predicate offenses

rather than identify the section, part or chapter referenced.
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The Fifth District’s interpretation effectively adds
words to the statute. Reading a restrictive intent into
| anguage that nerely reiterates a chapter title and subparts
el evates specul ation over plain neaning. Had the |egislature
intended to restrict the predicate acts to those involving
proof of the elenments of fraud, it could easily have said so
or referred only to specific statutes or statutory subsections
rather than the entirety of parts | and I1I. It did not.
Section 895.02(1)(a)l.-29. contains references to 24 different
chapters of the Florida Statutes. Courts my now be faced
with the peculiar and unprecedented task of deciding which
particul ar statutory sections or subsections appropriately
“relate” to the chapter title or chapter parts.

The Fifth District relied on two terse decisions fromthe

Fourth District. In State v. Gusow, 724 So. 2d 135 (Fla. 4th

DCA 1998), the Fourth District held that the statutorily
defined predicate of <crines <chargeable by indictnent or
information wunder “Chapter 687, relating to interest and
usurious practices” neant that only those crinmes in chapter
687 relating to interest and usurious practices fit within the
definition of racketeering activity.'* Judge Polen concurred

specially in Gusow, noting that the panel was bound by the

4 The title of chapter 687 is “Interest and Usury; Lending
Practices.”
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court’s decision in State v. Kessler, 626 So.2d 251 (Fla. 4th

DCA 1993), but further noting that if he were witing on a
clean slate, he would have ruled otherwise, in reliance on

United States v. Kopituk, 690 F.2d 1289 (11th Cir. 1982).

In Kessler, the Fourth District, wthout explanation,
affirmed a trial court ruling that a conviction for |ewlness
and assignation under section 796.07, Florida Statutes (1989),
could not constitute a predicate act under the RICO statute.
The RICO statute referenced violations of “Section 796.01, s.
796.03, s. 796.04, s. 796.05, or s. 796.07, relating to
prostitution” as constituting predicate acts. The court held
that convictions of section 796.07 for |ewdness or assignation
could not be predicate acts because of the phrase "relating to
prostitution” in section 895.02(1)(a)(16), Florida Statutes
(1989). The court reached this conclusion notw thstandi ng the
fact that “assignation” was defined as “the making of any

appoi nt nent or engagenent for prostitution or |ewdness or any

act in furtherance of such appointnment or engagenent.” 8
796.07(1)(c), Fla. Stat. (1989) (enphasis added).

In Kopituk, the decision referenced by Judge Polen’s
Gusow concurrence, the Eleventh Circuit rejected the
proposition that parenthetical | anguage contained wthin

specific definitions of racketeering activity in 18 U S.C. 8§
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1961(1) (O, was intended to limt the predicate acts
chargeabl e under the federal RICO Act. The federal RICO
statute provided in part: “(1) ‘Racketeering activity' neans
(C) any act which is indictable under title 29, United

States Code, section 186 (dealing wth restrictions on
payments and l|oans to |abor organizations). . . .7 Kopi t uk
690 F.2d at 1328, n. 36. The court rejected the notion that
the parenthetical |anguage further restricted the scope of
racketeering activity:

We agree with the governnent's contention

however, that the parenthetical |anguage

following the reference to Section 186 was

i ncl uded as a means to facilitate

identification of 29 U.S.C. § 186 and was

not intended to limt the definition of

racketeering activity only to Taft-Hartl ey

charges involving "restrictions on paynents
and | oans to | abor organizations.”

I d. (enphasis added).

Li ke section 895.02(1)(a)l1l.-29., 42 U.S.C. § 1961(1)(A)-
(O iI's replete wth parenthetical identifiers. The
substantive Florida RICO statute is patterned after its
federal counterpart. Therefore, Florida courts may look to

federal RICO decisions as persuasive authority. See G o0ss V.

State, 765 So. 2d 39, 42 (Fla. 2000); State v. Widdon, 384

So. 2d 1269, 1271 (Fla. 1980). G ven the plain |anguage of

section 895.02(1)(a) and the Eleventh Circuit’s decision in
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Kopi tuk, the Fourth District’s holdings in Gusow and Kessler

shoul d not be extended by this Court.?'®

V. VIOLATIONS OF SECTION 817.505 CONSTI TUTE WHI TE
COLLAR CRI ME PURSUANT TO SECTI ON 775.0844(3)(a),
FLORI DA STATUTES.
Section 775.0844 includes in the definition of white
collar crime all offenses included in chapter 817. Wth one

exception, the *“relating to . . . 7 clauses in section

775.0844 recite verbatim the titles of each of the included

chapters. The “relating to” clauses were not, as the | ower
courts held, intended to further restrict the definition of
white collar crine. Moreover, a violation of section 817.505

would also fall wthin the catch-all provisions of section
775.0844, a point the Fifth District failed to even address.
A Section 775.0844 Expressly I ncl udes in t he

Definition of White Collar Crime Any Felony O fense
in Chapter 817.

Section 775.0844(3), provides in pertinent part:

(3) As used in this section, "white collar
crime" neans:

> Provisions of <chapter 817 that nmay not satisfy the

“fraudul ent practices” requirenent have fornmed the basis for
RI CO convictions in at |east one other case. See e.g. State
V. Sobieck, 701 So. 2d 96 (Fla. 3d DCA 1997) (RICO charges
based on violations of section 817.36, Resale of tickets of
common carriers, places of anusenment, etc.).
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(a) The comm ssion of, or a conspiracy to
any felony offense specified in:

comm t,

4. Chapter

practi ces.

* * * *

817, relating to fraudul ent

(b) A felony offense that is commtted with
to defraud or that involves a
conspiracy to defraud.

i nt ent

(c) Afelony offense that is commtted with
to tenporarily or per manent |y
deprive a person of his or her property or
that involves a conspiracy to tenporarily
or permanently deprive a person of his or
her property.

i nt ent

(d) A

results

decei t

fel ony

offense that involves or

in the comm ssion of fraud or

upon a

person or that involves a

conspiracy to commt fraud or deceit upon a

person.

The statute references eleven chapters. Wth the exception of

a

recite verbatim the
Section 775.0844 nerely

“Fr audul ent

or

reference to chapter

| egi sl ative

Practices.”

hi story

832, the “relating to . . .” clauses

titles of each of the chapters cited.'®

restates the title of chapter 817,
There is no indication in the statute

that the legislature intended the
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recitation of chapter titles to limt the crinmes chargeable
under section 775.0844. Section 775.0844 defines white coll ar

crime as any felony offense specified in” the Ilisted
chapt ers. As with the RICO statute, the |egislature could
have clearly and easily limted the scope of the definition by
referring to specific statutes or parts of chapters had it so
desired. Agai n, however, the Fifth District rejected a plain
meani ng reading in favor of a speculative interpretation that
adds words to the statute. It also continued to ignore the

fact that patient brokering is a fraudulent practice.

B. Section 817.505 Falls Under the Catch-all Provisions of
Section 775.0844

In addition to being specifically included as predicate
acts pursuant to section 775.0844(3), the acts crimnalized by
section 817.505 would fall within the catch-all provisions of
section 775.0844. These provisions make clear that the
legislature did not intend a restrictive application of the
statute. Section 775.0844(3)(b) and (d) include in the
definition of VWite Collar Crime fraudul ent acts or

conspiracies to commt fraud. The acts enconpassed in section

1 The “issuance of worthless checks and drafts” |anguage in
the chapter 832 *“relating to” <clause appears to be the
Legi slature’s preferred shorthand title for chapter 832. This
title is referred to three tinmes in the Florida Statutes. See
8§ 772.102(1)(a)25., 775.0844(3)(a)7., and 895.02(1)(a)33.,
Florida Statutes. The actual title of chapter 832,
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817.505 and charged in this case result in the conmm ssion of
fraud or deceit upon the State and involve a conspiracy to
commt fraud or deceit wupon the State. Thus, the acts

crimnalized by section 817.505 and charged in the information

are, at the very least, includable in the definition of Wite
Col | ar Crinme fel ony of f enses pur suant to section
775.0844(3)(b) and (d). Accordingly, the Fifth District

erred in affirmng the striking of the patient brokering

incidents from Counts 1, 2, and 130.

“violations involving checks and drafts,” is never referred to
in the Florida Statutes outside of chapter 832.
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For the foregoing

CONCLUSI ON

reasons, except for the ruling t

section 817.505(1) 1is constitutional, the decision of

Fifth District

shoul d be

reversed and this case

further proceedings consistent with this Court’s opinion.
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