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STATEMENT OF THE CASE AND FACTS

STATEMENT OF THE CASE

By |letter dated February 1, 2006, Florida s Attorney
Ceneral requested this Court’s opinion on the validity of a
constitutional anmendnent initiative petition sponsored by
Fl ori da Homet own Denocracy, Inc. (“the 2005 Initiative”).
See, Section 16.061, Fla. Stat. (2005).

The Attorney General did not take any position on the
| egal sufficiency of the 2005 Initiative petition.

On February 2, 2006, this Court issued a scheduling
Order in this case.

STATEMENT OF THE FACTS

Fl ori da Homet owmn Denocracy, Inc. is the political
action conmmittee sponsor of a citizen initiative petition
proposed pursuant to Article XI, Section 3 of the Florida
Constitution (1968).

In 2003, Florida Hometown Denocracy, Inc. sponsored a
citizen initiative petition ("the 2003 Initiative")
identical to the 2005 Initiative except that the 2003
bal | ot summary began with the sentence:

Public participation in |ocal
gover nnment conprehensive | and use

pl anni ng benefits Florida s natural
resources, scenic beauty and citizens.



On June 18, 2003, the Florida Division of Elections
approved the 2003 Initiative, and assigned the Initiative
petition Serial Nunmber 03-23.

On March 17, 2005, this Court rendered an opinion on

the 2003 Initiative in Case No. SC04-1134. Adv. Op. to

Atty. Gen. Re: Referenda Required for Adoption and

Anmendnent of Local Governnent Conprehensive Land Use Pl ans,

902 So.2d 763 (Fla. 2005) (" FHD Opinion"). The Court held

that the 2003 Initiative conplied with the singl e-subject
requi renent of Article XI, section 3 of the Florida
Constitution, but that the first sentence of the ball ot
summary was m sl eading and did not conply with Section

101.161(1), Florida Statutes (2004). FHD Opinion, 902 So.2d

at 772.

In view of the FHD Opi nion, Florida Homet own

Denocracy, Inc. decided to delete the first sentence of the
ball ot summary. Since the Court found the ballot title and
the text of the proposed anmendnent legally sufficient to
qualify for ballot consideration, the sponsor made no
changes to the title and text.

On June 21, 2005, the Florida D vision of Elections
approved the 2005 Initiative, and assigned the Initiative

petition Serial Nunber 05-18.



On January 26,

t he Attorney General

2006, the Secretary of State notified

that the 2005 Initiative qualified for

review by this Court.

The title of the 2005 Initiative is “Referenda

Requi red for Adoption and Amendnent of Local Governnent

Conpr ehensi ve Land Use Pl ans.”

The bal l ot sunmmary provi des:

Est abl i shes that before a | oca
government may adopt a new

conpr ehensive | and use plan, or anend a
conpr ehensi ve | and use plan, the
proposed plan or plan amendnent shal

be subject to vote of the electors of

the | oca
fol |l owi ng

gover nnment by referendum
preparation by the |ocal

pl anni ng agency, consideration by the

gover ni ng

body and notice. Provides

definitions.

The full text of the 2005 Initiative provides:

BE | T ENACTED BY THE PEOPLE OF FLORI DA

THAT:
Article Il, Section 7. Natural
resources and sceni c beauty of the

Fl orida Constitution is anended to add
the foll ow ng subsecti on:

Public participation in |ocal

gover nment conprehensive | and use

pl anni ng benefits the conservation and
protection of Florida s natural

resources

and sceni c beauty, and the

long-termaquality of life of

Fl oridians. Therefore, before a | ocal
governnent may adopt a new
conprehensive | and use plan, or anmend a
conpr ehensi ve | and use plan, such



proposed plan or plan amendnent shal
be subject to vote of the electors of
t he | ocal governnent by referendum
foll ow ng preparation by the |ocal

pl anni ng agency, consideration by the
governi ng body as provided by general

| aw, and notice thereof in a | ocal
newspaper of general circulation.
Notice and referendumw || be as
provi ded by general law. This
anmendrment shall becone effective

i mredi at el y upon approval by the
el ectors of Florida.

For

1.

2.

pur poses of this subsection:

“Local government” neans a county or
muni ci pality.

“Local government conprehensive |and
use plan” neans a plan to guide and
control the future | and devel opnent
in an area under the jurisdiction of
a |l ocal governnent.

“Local planni ng agency” neans the
agency of a |ocal governnment that is
responsi bl e for the preparation of a
conpr ehensi ve | and use plan and pl an
anmendnents after public notice and
hearings and for making
recommendati ons to the governing
body of the | ocal governnent
regardi ng the adopti on or anendnent
of a conprehensive | and use pl an.
“Governi ng body” neans the board of
county commi ssioners of a county,
the comm ssion or council of a
muni ci pality, or the chief elected
governi ng body of a county or
muni ci pality, however designated.



SUVWVARY OF ARGUMENT

This Court's advisory opinion on the 2003 Initiative
determ ned that the 2003 Initiative nmet the single subject
requi renent of Article XI, Section 3 of the Florida
Constitution. Since the text is unchanged, this Court

shoul d adhere to the FHD Qpi nion since no extraordi nary

circunstances exist to warrant reconsideration.

The ballot title and summary in the 2005 Initiative
conply with Section 101.161(1), Florida Statutes (2005).
The first sentence of the 2003 Initiative ballot sumary,
which the Court said was flawed, has been del et ed.

O herwi se, the 2005 ballot title and summary are identica
to the 2003 Initiative. This Court should adhere to the FHD
Opi nion, and hold that the ballot title and sunmary neet
Constitutional and statutory requirenents. There are no

extraordi nary circunstances to warrant reconsideration.



ARGUMENT

STANDARD OF REVIEW The Court’s reviewis limted to two

| egal issues: (1) whether the Initiative satisfies the
si ngl e-subject requirenent in Article Xl, Section 3 of the
Florida Constitution; and (2) whether the ballot title and
summary violate the requirenents of Section 101.161(1),

Florida Statutes (2005). See, Adv. Op. to Atty. Gen. Re:

Ref erenda Required for Adoption and Anrendnent of Loca

Gover nent Conpr ehensive Land Use Pl ans, 902 So.2d 763, 765

(Fla. 2005), citing Advisory Op. to the Att’y Gen. Re

Amendnent to Bar Gov't From Treating People Differently

Based on Race in Pub. Educ., 778 So.2d 888, 890-91 (Fl a.

2000). In addressing those two issues, the Court's inquiry
is governed by several general principles. The Court does
not rule on the wisdomor the nmerits of an initiative. 1d.
778 So.2d at 891. The Court uses “extrene care, caution
and restraint before it renopves a constitutional anmendment

fromthe vote of the people.” Askew v. Firestone, 421 So.2d

151, 156 (Fla. 1982). The Court nust approve the Initiative

unless it is “clearly and conclusively defective.” Advisory

Op. to the Att’y Gen. Re: Florida’s Anend. to Reduce C ass

Si ze, 816 So.2d 580, 582 (Fla. 2002). “Such anendnents are

reviewed under a forgiving standard and will be submtted



to the voters if at all possible.” Advisory Op. to the

Att’y Gen. re: Right to Treatnent & Rehab. for Non-Viol ent

Drug O fenses, 818 So.2d 491, 494 (Fla. 2002).

Where the Court has already issued an advi sory opinion
on a proposed constitutional initiative, the Court wll

revisit the issues "only under extraordinary

circunstances." Ray v. Mirtham 742 So.2d 1276, 1285 (Fl a.

1999) (enphasis in original).
| . THE | N Tl ATI VE SATI SFI ES THE SI NGLE- SUBJECT

REQUI REMENT.

Wth one exception not applicable here, the Florida
Constitution restricts citizens’ initiatives to “one
subj ect and matter directly connected therewith.” Art. X,
s. 3, Fla. Const. The 2005 Initiative satisfies the
si ngl e- subj ect requirenent.

In the FHD Opi nion, this Court eval uated text

identical to that before the Court in the case at bar and
concluded that the text conplied with the single subject
requirenent in Article X, section 3 of the Florida

Constitution. FHD Opinion, 902 So.2d at 765-772.

There has been no anendnent to the single subject
requirenment in Article XI, section 3 of the Florida

Constitution since the FHD Opi ni on.




Where this Court has previously considered whether a
proposed constitutional initiative conplies with the
si ngl e-subj ect requirenent, the Court will only revisit the
i ssue under "only under extraordinary circunstances." Ray

v. Mortham 742 So.2d 1276, 1284-1285 (Fla. 1999) (enphasis

in original).

In Ray v. Mortham the trial court denied voters

action for declaratory and injunctive relief seeking to
have a citizen's initiative anmendnent ("termlimts") to
Article VI, section 4(b) of the Florida Constitution
stricken as unconstitutional. Upon "pass through” review of
an adverse summary judgnment, the amici supporting the
voters asked the Court to revisit the issue of whether or
not the measure net the single subject and ballot title and
summary requirenents. |d. at 1284. In considering the issue
of whether or not to revisit the Advisory Opinion, the

Court relied upon precedent established in Florida League

of Cities v. Smith, 607 So.2d 397 (Fla. 1992).

Florida League of Cities v. Smth, was a nmandanus

action filed inmediately prior to a schedul ed el ection on a
citizen's initiative on "Amendnent 10" where the Court had
i ssued an advisory opinion finding the initiative eligible

for ballot consideration. Florida League of Cities v.

Smth, 607 So.2d 397 (Fla. 1992). The Court said:



W enphasi ze, however, that
relitigation of issues expressly
addressed in an advisory opinion on a
proposed anendnent is strongly

di sfavored and al nost al ways w ||
result in this Court refusing to
exercise its discretionary
jurisdiction. Renewed litigation wll
be entertained only in truly
extraordi nary cases, such as in the
present case where a vital issue was
not addressed in the earlier opinion.

Id. at 399. The Court al so noted: "advisory opinions are

not binding judicial precedents,” but are frequently very
persuasi ve and usually adhered to." Id. at n. 3, citing Lee
v. Dowda, 155 Fla. 68, 73, 19 So.2d 570, 572 (1944).

In the case at bar there are no extraordi nary
circunstances. The single subject requirenent of Article

XI, section 3 of the Florida Constitution is unchanged.

Accordingly, the FHD Opi ni on should not be reconsi dered and

the Court should hold that the 2005 Initiative neets the

si ngl e subj ect requirenent.
. THE BALLOT TI TLE AND SUMVARY MEET THE

REQUI REMENTS OF SECTI ON 101.161(1), FLORI DA STATUTES.

Section 101.161(1), Florida Statutes (2005), provides
t hat whenever a constitutional anmendnent is submtted to
the vote of the people, a title and sunmary of the

anmendnent nust appear on the ballot. The requirenents of



the statutory test were discussed in the FHD Opi ni on. FHD

Opi nion, 902 So.2d at 770-772.
A. THE BALLOT TI TLE MEETS STATUTORY REQUI REMENTS.
As to the title requirenent, the statutory standard

reviewed in the FHD OQpinion still applies. It provides:

The ballot title shall consist of a
caption, not exceeding 15 words in
| ength, by which the neasure is
commonly referred to or spoken of.
Section 101.161(1), Fla. Stat. (2005).
The ballot title of the Initiative is unchanged from
the 2003 Initiative: “Referenda Required for Adoption and

Amendnment of Local Governnent Conprehensive Land Use

Pl ans.” FHD Opi ni on, 902 So.2d at 764, 770.

Absent a change in the Constitutional "accuracy
requirenent”, in the inplenenting statute, or in the title,
no extraordi nary circunstance exists to reconsi der approval

of the title. FHD Opinion, 902 So.2d at 764, 770, Ray V.

Mort ham 742 So.2d at 1284- 1285.
The ballot title nmerits ballot consideration.
B. THE BALLOT SUMVARY MEETS STATUTORY REQUI REMENTS.
As to the ballot sunmary, the |egal requirenents are

the sane as those reviewed in the FHD Opi ni on. Section

101. 161(1), Florida Statutes (2005) provides in rel evant

part:

10



[ T] he substance of the amendnent or

ot her public neasure shall be an

expl anatory statenment, not exceeding 75
words in |length, of the chief purpose
of the neasure.

FHD Opi ni on, 902 So.2d at 770.

Since the Court determned that the first sentence of
the 2003 Initiative was "editorial comment", the Sponsor
del eted the | anguage and began the petition process anew.

FHD Opi ni on, 902 So.2d at 772. The first sentence, del eted

fromthe 2005 Initiative, provided:

Public participation in |ocal

gover nnment conprehensive | and use

pl anni ng benefits Florida s natural
resources, scenic beauty and citizens.

The 2005 ball ot sunmary neets the statutory word
[imtation and explains the chief purpose of the Amendnent
as foll ows:

Establ i shes that before a |oca

gover nnent nmay adopt a new

conpr ehensive | and use plan, or anmend a
conpr ehensi ve | and use plan, the
proposed plan or anendnent shall be
subject to vote of the electors of the
| ocal governnent by referendum

foll owi ng preparation by the |ocal

pl anni ng agency, consideration by the
governi ng body and notice. Provides
definitions.

In the FHD Opi nion, the Court found that the chief

pur pose of the neasure itself, was "to require referenda

before there can be any changes to or adoptions of

11



conprehensive | and use plans.” FDH Opinion, 902 So.2d at

771 (enphasis in original). Except for the "editoria
comment” in the first sentence of the 2003 Initiative, the
Court found the | anguage legally sufficient.

There has been no extraordinary circunstance to
warrant reconsideration of this Court's earlier opinion as

to the remaining text of the ballot sunmary. FHD Opi ni on,

902 So.2d at 770-772; Ray v. Mortham 742 So.2d at 1284-

1285.

I n 2005, the Local Governnent Conprehensive Pl anning
and Land Devel opnent Regul ati on Act was anended, but each
| ocal governnent is still required to adopt a conprehensive
| and use plan, and to anmend such plans. See, Ch. 2005-290,
Laws of Fla. (2005). However, that Act reaffirns the
viability of | ocal governnment conprehensive | and use
pl anning, and is not an extraordi nary circunstance to
warrant reconsideration of the accuracy of the summary.

The ballot title and sunmmary are consistent with the
requi rements of Section 101.161(1), Florida Statutes

(2005), and should be approved for ball ot consideration.

12



CONCLUSI ON

Fl ori da Homet own Denocracy, Inc., the Sponsor,
respectfully requests the court to find that the 2005
Initiative neets the constitutional and statutory
requi renents, and approve the Initiative for placenent on

the ball ot.

Respectfully subm tted,

Ross St afford Burnanan
Attorney at Law

Fl a. Bar No. 397784

1018 Hol | and Drive

Tal | ahassee, Florida 32301
(850) 942-1474

Counsel for the Sponsor
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Harry Morrison, Jr.

Rebecca A. O Hara
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