I N THE SUPREME COURT OF FLORI DA
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OF CRIM NAL PROCEDURE ( THREE YEAR CYCLE)
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FLA. R CRIM P

COVMMENTS BY JAMES T. M LLER
JACKSONVI LLE, FLORI DA

| NTRODUCTI ON - STATEMENT OF | NTEREST

The wundersigned counsel, Janes T. Mller, offers the
followng cooments to the proposed anendnents to Rule 3.850 Fla.
R Cim P The undersigned has practiced crimnal law for 26

years and for the last twelve (12) years had handl ed appeal s and

post - convi ction cases. During that tinme, counsel has handled
several hundred 3.850 notions. This experience has given
counsel a perspective that he hopes wll corroborate his

coments and suggestions to the proposed anendnents to rule
3. 850. The wundersigned counsel, as a Board nenber with the
Florida Association of Crimnal Defense Lawers (FACDL), has
di scussed these coments wth the co-chair of the Amcus
Comm ttee of FACDL, Mchael U ferman. M. Ufferman advised the
undersigned that he concurs wth these coments. The

undersigned w Il address the proposed anendnment section by



section to avoid confusion and duplication.

As a general mtter, counsel understands and appreciates
the desire to «clarify and streamine, if possible, the
procedures under Rule 3.850. However, nost 3.850 notions are
filed by pro-se
Def endant s. The undersigned counsel has often represented pro-
se Defendants who previously filed a pro-se 3.850 notion. In
nost every one of those cases, counsel filed anendnents to the
notion - in many of those instances, counsel was able to
elimnate neritless allegations or conbine or streamine other
i ssues. As counsel w | delineate below, sone of the proposed
amendnents may not streamine the 3.850 notion procedures and
may actual ly prevent counsel from anendi ng a pendi ng notion.

I'1. SPECI FI C COVMENTS - SECTI ON BY SECTI ON

A. Rul e 3.850(c) contents of notion:

(1) a description of the judgnent or sentence under

attack. ..

The additions of the phrase description could be
m sl eadi ng. Counsel assunes that the intent of this addition is
to describe the actual judgnent (nature of the offense) and the
actual sentence. Counsel understands that a specific case

nunber may involve separate judgnents and sentences. If the



intent of the addition is to name the specific offense and
sentence under attack, then the anmendnent should so state. The
addition also appears to include a description of the court
whi ch rendered the judgnent and sentence. Counsel is unsure of
what the intent is for this anendnent as to a description of the
Court. The appropriate case nunber and the specific offense and
sentence should be sufficient to describe the judgnment and
sent ence. To avoid future questions of litigation over this

i ssue, counsel suggests that the phrase “description” be further

defi ned.
B. Rule 3.850(c)(6) anendnent as to an allegation of
failure to call w tnesses.
The undersigned counsel supports this anendnent. Case | aw

already requires the allegations now included in the proposed
amendnent .

C. Rul e 3.850(d) anmendnents.

The undersigned counsel respectfully suggest that this
proposed section will cause many problens and it may viol ate due
process principles. The undersigned counsel supports the
requirenment that the Court shall allow a Defendant to cure a
pr ocedur al def ect . Counsel also supports the general

proposition that the Court shall allow an anmendnent for the



omssion of a material allegation. The problem with the
proposed anendnment is that a naterial allegation may include a
substantive all egation, not a procedural defect.

Many pro se Defendants nay not understand or appreciate the
often subtle difference between substantive and procedural
al | egati ons. In the context of the proposed anendnent, the

phrase, material allegation is vague and overly broad. The |ack

of a specific definition would not be fatal except that the
proposed rule allows a dismssal of the notion on the nerits,
after the Court grants the novant at least thirty (30) days to
correct the notion. The proposed anendnent only requires a
general description of the notion' s deficiency. If pro se
Def endants do not understand the *“general description of
deficiency”, then the Court could later dismss the notion on
the nmerits due to a technical pleading deficiency. If a Court
is going to dismss a petition for a pleading deficiency then
the Court should specifically (not generally) identify the
pl eadi ng deficiency so the party may correct it.

Under any notion of fairness and due process, the trial
court must specifically identify the deficiency because the
proposed anendnent states that the order will be a non-final,

nonappeal abl e order. The |anguage in this section is unclear



but the context of the phrases seem to indicate that the order
of dismssal is a non-final, nonappeal able order. Does this
mean that if a Defendant fails to anend the notion sufficiently
to correct the order that the Circuit Court may disnm ss the case
on the nmerits and that the order is a nonappeal able order? |If
this is the intent of the proposed anendnent, then the proposed
amendnent woul d vi ol ate due process.

If a Defendant does not correct the deficiency to the
satisfaction of the trial court, then apparently the Court could
dism ss the order w thout recourse. Rule 3.850 is a descendant
of Rule 1 of the Rules of Crimnal Procedure and these rules are
descendants of the comon |aw wit of habeas corpus. |If counsel
is correct in this possible interpretation of the proposed
anmendnents, a Defendant may not be able to have his case heard
on the nerits because of a judgnment by a trial court that there
is a deficiency that the Defendant did not correct. If the
trial court is wong in its judgnent of what is, for exanple, a
material allegation, then the proposed amendnent appears to
forecl ose an appeal of that decision. If the intent is to
require the correction of a technical pleading requirenent (like
the failure to sign the notion under oath), then the proposed

amendnment may neke sense. However, an application of the



proposed anmendnents to defects in material allegations (which
i ncl ude substantive allegations of pleading as to prejudice)
could result in grave injuries to pro se Defendants w thout the
right to appeal.

The undersigned counsel respectfully suggests that the 30
day rule for anmendnents is grossly unfair and unrealistic for
pro se Defendants. Gven the vagaries of prison mail and
library systens, 30 days nmay not be enough tinme for a pro se
prisoner to get the order and conply with it within 30 days
The tinme period should be at |east 60 days. 30 days nmmy be
appropriate for counsel but it is wunfair as to pro se
Def endant s.

D. Rule 3.850(3) - a notion filed under this rule shal
be imediately delivered to the assigned Judge along
with the court file.

The wundersigned counsel endorses this anendnent. Thi s
provision is a significant inprovenment over the current system
where often long periods of tinme pass before the trial court
gets the notion and its attendant court file. Thi s provision
will nost likely help reduce the length of tinme it takes to
adj udi cate a Rule 3.850 notion.

E. Rul e 3.850(g) successive notions.



The undersigned counsel respectfully submits that the
proposed anendnents in subsection (g) are the nost troubl esone
of the proposed anendnents. The wundersigned counsel wll
specifically address the individual sections of subsection (Q)
that require discussion or explanation. The proposed anendnent
provides that if a novant wshes to alleged new or different
grounds while the original notion is pending, the novant shall
file a notion to amend, attaching the proposed anendnent, and
al l egi ng good cause why the new ground was not included wthin
t he notion.

The undersi gned counsel does not understand the need to ask
for permssion to anmend the notion prior to any ruling by the
Court. If the trial court has not yet ruled upon the
sufficiency of the notion or requested a response from the
State, there is sinply no prejudice to the State nor delay to a
di sposition of the notion, if the Defendant offers an amendnent
to the notion. The wundersi gned counsel has represented nmany
clients who have filed a 3.850 notion. At the tine the
Def endant hires the undersigned counsel, the trial court may not
have yet ruled upon the notion. @unsel then often files an
amended notion which nost often results in the reduction of the

i Ssues. Counsel many tinmes deletes invalid grounds. Counse



has never had the trial court decline to prevent counsel to file
t he anended noti on.

Once a Defendant files a notion that invokes the subject
matter jurisdiction of the trial court, a trial court has the
i nherent power to control anendnents to the notion. Fl ori da
courts have previously held that courts should freely/liberally
grant |eave to anend. Again, if the Defendant files its
anendnent before a ruling by the Court or a response by the
State, then there is sinply no prejudice to any party.

Even if the good cause requirenent 1is necessary, the
proposed rules do not define that term G ven the practical
realities that exist for pro se Defendants, the proposed rules
shoul d defi ne good cause or include a comment that Courts shoul d
liberally define good cause.

The undersi gned counsel certainly understands the need to

avoid piece-neal Ilitigation. However, the undersigned counse
often anends a pro se notion. Is an anmendnment offered by
counsel good cause? What does constitute good cause? In

counsel’s experience, both pro se and notions filed by counse
may not be ruled upon for a year or two after the filing of the
not i on. The undersi gned counsel has personally had many cases

that are pending for years. Soneti mes, based upon further



investigation or new devel opnments in the law, these notions are
anended several tinmes. Counsel sees no need for a good cause
requi renment before any ruling. Counsel agrees that after an
initial ruling or a response by the State, then the Defendant
nmust show cause for an anendnent. To the undersigned counsel
the good cause requirenent appears to be an unintended trap for
pro se Defendants. |If the good cause requirement remains in the
proposed anendnents, then good cause should be defined to
i nclude the appearance of counsel, a new developnent in the |aw
or the discovery of new grounds (legal or factual) not
previously known. O herwise, this section wll act as a
draconian neasure that may very well result in neritorious
cl aims not being considered by trial courts.

The undersigned counsel is very nuch aware of how pro se
3.850 nmpotions can add to congestion in court dockets. The
proposed subsection about anmendnents wll not solve this

pr obl em Prior to the proposed anendnent, Rule 3.850 notions

prohi bited successive notions not successive grounds. By
definition, a notion or ground cannot be successive until a
ruling by the Court. Florida courts and the rule itself

suggests that except where otherw se provided, the Rules of

Cvil Procedure wll govern 3.850 proceedings. See Saucer V.



State, 779 So.2d 261 (Fla. 2001); State v. Wite, 470 So.2d 1377

(Fla. 1985) (3.850 procedures governed by rules in civil
actions). The Rules of GCivil Procedure provide for |iberal
granting of notions to anend initial pleadings. See Palm v.
Tayl or, 929 So.2d 566 (Fla. 2d DCA 2006); Rule 1.190(b) Fla. R
Cv. P. The sane rules should apply to 3.850 notions. Libera
construction of the rules should apply even nore to 3.850
notions, given the fact that nost such notions are filed pro se.

The undersigned counsel also questions the proposed
amendnment which requires leave to add a ground after the two
year peri od. If a Defendant tinely files the notion, then the
Def endant has involved the subject matter jurisdiction of the
Court. There is no conpelling reason to deny an amendnent after
the two year if the Court has not yet ruled upon the notion.
Under this proposed anendnent, counsel would not be able to
anend (add a new or different ground) to the notion if the two
year period has passed. This requirenent is fundanentally
unfair. Counsel believes that a |aches provision would be nore
appropriate than a blanket rule that requires proof of an
exception to the two year period under subsection (b) of Rule
3. 850.

The undersigned counsel understands the possible need to

10



control the nunmber of notions/amendnents to a notion. Counse
al so understands that some pro se Defendants do abuse the
process by the filing of nultiple and successive notions.
However, the proposed anmendnents do not strike a proper bal ance
between the need to have an orderly adm nistration of justice
and the rights of Defendant to challenge their convictions. The
under si gned counsel respectfully suggests that the follow ng
procedures would  better elimnate any problenms in the
di sposition of 3.850 notions:

Trial courts mnust rule upon 3.850 notions as soon as
practically possible. Counsel understands the inherent problem
with having a court, who has to handle new pending crimnal
cases, handle cases previously disposed of by trial or plea.
However, a quick review of the nmotion and initial disposition
would elimnate some of the tine problens discussed above by
counsel . In counsel’s experience, trial courts often do not
require a response by the state even though the rule requires
such a response. Trial courts could also elimnate sone of the
probl ens di scussed above, if the Court would appoint counsel in
cases that have conplex nmultiple issues. Courts have appointed
t he undersigned counsel in such cases and counsel has nobst often

anended the 3.850 notions. Such amendnents nost always results
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in the reduction of the nunber of issues in the notion.
I11. Concl usion.

The Supreme Court should not adopt the anmendnments objected
to by the undersigned counsel as outlined above. The
under si gned counsel resolutely believes that the proposed
anendrments will not inprove efficiency or fairness in 3.850

proceedi ngs. Counsel also resolutely believes that the proposed

anendnents will result in a great deal of litigation over the
undefined or anbiguous ternms in the proposed anendnents. The
proposed anendnents will not have their intended effect - the
proposed amendnments will only add to the delay and confusion

which is already sonetines inherent in 3.850 proceedings.

Respectfully subm tted,

Janes T. Ml ler

Fl orida Bar No. 0293679

233 E. Bay Street, Suite 920
Jacksonville, Florida 32202
904/ 791-8824 Tel ephone

904/ 634-1507 Facsinmle

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
f oregoi ng has been forwarded by U.S. Mail on this 10'" day of
August, 2006 to: George E. Tragos, 600 C eveland Street, #700,
Cl earwater, Florida 33755-4158; and Honorable O H Eaton, Jr.,
101 Bush Boul evard, Sanford, Florida 32773.
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Janmes T. Ml ler
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