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PRELI M NARY STATEMENT

Thi s proceedi ng invol ves an appeal of the circuit court's
di scharge of counsel and resulting constructive dism ssal of
Respondent’s Rule 3.850 notion. The follow ng synbols will be
used to designate references to the record in this appeal:
“RI. 7 — record on appeal to 2nd DCA Case No. 79-124

"R " -- record on appeal to 2nd DCA Case No. 05-842
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PRELI M NARY STATEMENT REGARDI NG CERTI FI ED QUESTI ON

The District Court of Appeal certified the foll ow ng
question for this Court’s review

ARE COUNSEL APPO NTED TO PROVI DE COLLATERAL
REPRESENTATI ON TO DEFENDANTS SENTENCED TO
DEATH, PURSUANT TO SECTI ON 27. 702,

AUTHORI ZED TO BRI NG PROCEEDI NGS TO ATTACK
THE VALIDITY OF A PRIOR FI RST DEGREE MJURDER
CONVI CTI ON THAT WAS USED AS A PRI MARY
AGGRAVATOR I N THE DEATH SENTENCI NG PHASE?

Kilgore v. State 933 So. 2d 1192, 1193 (Fla. 2d DCA 2006).
Inits Initial Brief, the State submts that the certified

guesti on shoul d be narrowed to:

DD THE TRI AL COURT DEPART FROM THE

ESSENTI AL REQUI REMENTS OF THE LAW I N RULI NG
THAT CCRC WAS NOT AUTHORI ZED TO COLLATERALL
CHALLENGE THE VALIDI TY OF ANY OF THE
DEFENDANT’ S PRI OR VI OLENT FELONY

CONVI CTI ONS, ALL OF WHI CH VEERE FI NAL MORE
THAN 25 YEARS AGO

M. Kilgore submts that the question should state:

VHERE SUPREME COURT CASE LAW AND APPLI CABLE
PROFESSI ONAL STANDARDS REQUI RE

POSTCONVI CTI ON COUNSEL TO | NVESTI GATE AND
CHALLENGE AGGRAVATI NG FACTORS PRESENTED BY
THE STATE, DID THE Cl RCU T COURT DEPART FROM
THE ESSENTI AL REQUI REMENTS OF THE LAW WHEN

| T PREVENTED CAPI TAL POSTCONVI CTlI ON COUNSEL
FROM CHALLENG NG A PRI OR VI OLENT FELONY

CONVI CTI ON WHI CH WAS USED TO SUPPORT A
SENTENCE OF DEATH?



STATEMVENT OF THE CASE AND FACTS

M. Kilgore was indicted by the Gand Jury in Pol k County,
Fl orida on August 25, 1978 on three counts: (1) the preneditated
murder of Thomas Wbod in violation of Florida Statutes Sec.
782.04; (2) the forcible abduction of Barbara Ann Jackson
against her will with the intent to facilitate the comm ssion of
murder and burglary while carrying, displaying, using,
threatening or attenpting to use a firearmin violation of
Florida Statutes sect. 787.01; and, (3) entering the dwelling of
Bar bara Ann Jackson at 1236 Par khurst Avenue, Lakel and, Pol k
County, Florida, wth the intent to commt kidnapping while
armed with arifle, in violation of Florida Statutes Sec. 10.02.
(R. 36-37).

Assi stant public defender Frederick R Replogle and speci al
public defender Dan P. Brawl ey represented M. Kilgore at tria
(RI. 387). On Decenber 18, 1978, the Circuit Court of the Tenth
Judicial Crcuit, Polk County, entered the judgnent of
convictions for first degree nurder, kidnapping and trespass
with a firearmand sentenced M. Kilgore to consecutive life
sentences (twenty-five years mandatory) on counts one and two,
with a consecutive five-year sentence on count three.

M. Kilgore filed an appeal with the Second District Court
of Appeals, Case No. 79-124, sonetine after the record was filed

on May 14, 1979. Assistant public defender Paul C. Helm



represented M. Kilgore on the appeal. The 2nd DCA issued a per
curiamopinion affirmng M. Kilgore' s convictions on February
13, 1980. The mandate issued on February 29, 1980. No further
proceedi ngs were undertaken in the instant case until August 15,
2002.
Wil e serving his sentences on the instant case, M.

Kil gore was indicted for the nmurder of Enmerson Jackson, a fell ow
inmate at Pol k Correctional Institution. M. Kilgore plead nolo

contendare and was sentenced to death. On direct appeal, this

Court permtted M. Kilgore to withdraw his plea. Kilgore v.

State, 933 So. 2d 1192. M. Kilgore was subsequently tried and
convicted by jury. At the penalty phase, the State offered the
1978 nurder conviction, which is the subject of the instant
appeal, to establish the aggravating factors of “prior violent
felony” and “under sentence of inprisonment.” |In addition to

t he docunentary evi dence establishing M. Kilgore's prior
violent felony conviction, the State al so presented Barbara Ann
Jackson and Capt. Joe Keil to testify regarding the events and
circunstances of the 1978 case. On April 27, 1994, the

Honor abl e Dennis P. Mal oney sentenced M. Kilgore to death. On
direct appeal, this Court affirmed M. Kilgore's convictions and

sentences. Kilgore v. State, 688 So. 2d 895 (Fla. 1996), cert.

deni ed, 139 L.Ed. 58 (1997).

Capital Coll ateral Regional Counsel -South (“CCRC- South”)



was appoi nted as counsel for M. Kilgore in his death penalty
case, Polk County Case No. CF89-0686A1-XX.' That case is pending
in HIlsborough County before the Honorable J. Rogers Padgett.
Pursuant to Fla. R Cim P. 3.852, CCRC-South filed severa
demands for additional public records, including records
regarding his 1978 case, fromthe Ofice of the State Attorney.
The State objected to production of several itens and clai nmed
exenptions. After conducting an in canera inspection, on August
20, 2001, Judge Padgett disclosed certain "state attorney notes"
of interviews with Barbara Jackson and Jeffrey Barnes, both of
whom wer e deposed and testified at M. Kilgore's 1978 trial.
These notes had never been previously nmade avail able to counsel
for M. Kilgore. Counsel determ ned that, when conpared wth

ot her existing statenents and testinony by these w tnesses, the
not es arguably reveal ed i npeachnment material pursuant to Brady

v. Maryland, 373 U. S. 83 (1963) (In her 52-page 1978 deposition

Ms. Jackson adm tted that she had a romantic relationship with
M. Kilgore and she stated that she thought he had been dri nking
on t he night of the 1978 offense. (RI. 463, 513)).

Trial counsel in 1978, 1990, and 1994 did not have the
benefit of this potential inpeachnent material because it had

been wi thheld under a claimof privilege or exenption, and had

! Capital Collateral Regional Counsel-Mddle wthdrew due to
a conflict.



no reason to know that the notes existed until they were
di sclosed by the trial court. After the disclosure,
post convi ction counsel noved for access to all of the w thheld
"attorney notes" of State Attorney interviews with nanmed police
officers and other wi tnesses fromthe 1978 proceedi ngs i ncl udi ng
Lt. Gene E. N pper, Joseph Keil, B.B. "Billy" Bush, Gerald
Barl ow, John W Smith, Sgt. Gier, Karen Sullen, Pam Jackson,
Leon WIIlians, Anthony Jackson, Jeffery Barnes, H R Mbrgan,
C.S. Smth, Barbara Ann Hall and G oria Lumar, Jasper Wods,
Sonj a Edwards, Frances Hadl ey and John Gene WIIi ans.

On August 15, 2002, CCRG South filed a notion to vacate the
1978 judgnents of convictions and sentences pursuant to Fla. R
Crim P. 3.850 and requested an evidentiary hearing. The notion

to vacate alleged, inter alia, that M. Kilgore s 1978

convictions are materially unreliable because no adversari al
testing occurred due to the cunul ative effects of ineffective
assi stance of counsel and the w thhol di ng of excul patory
evidence. (R Supp. V. 1). On Cctober 17, 2002, the State
responded to M. Kilgore’s notion below by filing a notion to
di scharge CCRC-South fromrepresenting M. Kilgore in any

chall enge to the 1978 conviction. (R 40-47). WM. Kilgore
responded on Qctober 24, 2002, with a detail ed argunent against
procedural bar of his clainms as well as argunent against the

di sm ssal of CCRC-South fromM. Kilgore' s case. (R 48-128).



The circuit court took no further action on the case until M.
Kilgore filed a notion on Cctober 21, 2004 requesting a status
conference on the discharge notion, the State’ s clai m of
procedural bar, M. Kilgore' s response, and argunment on the
necessity for an evidentiary hearing on the disputed matters of
fact and law contained in M. Kilgore's Rule 3.850 notion. (R
129-131).
The circuit court conducted a hearing on Novenber 18, 2004.

(R 132-139) and entered an order dism ssing CCRC fromthe
i nstant case on January 10, 2005 (R 141-143). The lower court’s
order did not address the State’ s procedural bar argunments or
ot herwi se make any findings as to the nmerits of M. Kilgore’'s
clains below. On February 24, 2005, M. Kilgore appeal ed the
circuit court’s order dism ssing CCRC-South to the Second
District Court of Appeal. The Second District converted the
appeal to a petition for certiorari and certified the foll ow ng
question to this Court for review

ARE COUNSEL APPO NTED TO PROVI DE COLLATERAL

REPRESENTATI ON TO DEFENDANTS SENTENCED TO

DEATH, PURSUANT TO SECTI ON 27. 702,

AUTHORI ZED TO BRI NG PROCEEDI NGS TO ATTACK

THE VALIDITY OF A PRI OR FI RST DEGREE MJRDER

CONVI CTI ON THAT WAS USED AS A PRI MARY

AGGRAVATOR | N THE DEATH SENTENCI NG PHASE?

Kilgore v. State, 933 So. 2d 1192, 1193 (Fla. 2d DCA 2006).

On August 28, 2006, the State filed its Notice to Invoke

Di scretionary Jurisdiction. On Septenber 11, 2006, the District



Court of Appeal withdrew its nandate and stayed proceedi ngs
pendi ng di sposition of the case by this Court. On Septenber 25,
2006, this Court accepted jurisdiction.

SUVVARY OF ARGUMENT

M. Kilgore's convictions in the instant 1978 case were
used to establish the “prior violent felony” and “under sentence
of inprisonment” aggravating factors in M. Kilgore's 1989 death
case, Polk Co. Case No. CF89-0686Al-XX. CCRC-South has
undertaken the attack on M. Kilgore's 1978 priors as part and
parcel of his duties as postconviction counsel. Applicable
prof essi onal standards and United States Supreme Court case |aw
requi re postconviction counsel in a capital case to undertake an
exhaustive investigation into the client’s background and to
seek to litigate all issues, including challenging any
aggravating factors presented by the State. The consideration
of a vacated conviction to support an aggravating factor
vi ol ates the Ei ghth Amendnent. By preventing postconviction
counsel fromchall enging the prior conviction, which was used as
aggravation in M. Kilgore s death penalty case, the trial court
departed fromthe essential requirenents of the |l aw as
establ i shed by the United State’s Suprenme Court and applicable

pr of essi onal standards.



STANDARD COF REVI EW

This case is before this Court on review of the district
court’s ruling on a certiorari proceeding certifying a question
of great public inportance. The issue before this Court is
whet her the district court appropriately found that the circuit
court’s order dism ssing CCRG South as counsel for M. Kilgore
constitutes a departure fromthe essential requirenents of |aw
When determ ning whether the trial court’s ruling constitutes a
departure fromthe essential requirenents of law, the district
courts nmust be allowed a | arge degree of discretion so that they
may judge each case individually. The district courts should
exercise this discretion only when there has been a viol ation of
a clearly established principle of law resulting in a

m scarriage of justice. Conbs v. State, 436 So. 2d 93 (Fl a.

1983) .

The State argues that the trial court’s dism ssal of CCRG
South as counsel for M. Kilgore was appropriate because the
trial court relied on both statutory authority and case law. As

argued below, neither Fla. Stat. Sec. 27.711(11), State ex rel.

Butterworth v. Kenny, 714 So. 2d 404 (Fla. 1998), nor dive v.

Maas, 811 So. 2d 644 (Fla. 2002), restrict CCRC-South from
chal | engi ng aggravati ng circunstances, including prior violent
felonies, used to support their clients’ death sentences. The

essential requirenents of the law at issue are the obligations



of postconviction counsel to vigorously advocate for their
clients in accordance with Fla. Stat. Sec. 27, applicable

pr of essi onal norms, and United States Suprene Court case | aw.

ARGUMENT

ARGUMENT |

THE C RCU T COURT DEPARTED FROM THE
ESSENTI AL REQUI REMENTS OF THE LAWWHEN I T
PREVENTED CAPI TAL PCSTCONVI CTI ON COUNSEL
FROM CHALLENG NG MR KI LGORE' S PRI OR VI CLENT

FELONY CONVI CTI ON WH CH WAS USED TO SUPPORT
MR, KILGORE' S SENTENCE OF DEATH

The Florida Legislature created the Capital Coll ateral
Regi onal Counsel O fices to “represent each person convicted and
sentenced to death in this state for the sole purpose of
instituting and prosecuting collateral actions challenging the
| egality of the judgnent and sentence inposed agai nst such
person in the state courts, federal courts in this state, the
United States Court of Appeals for the Eleventh Crcuit, and the
United States Suprene Court.” Fla. Stat. Sec. 27.701(1).
CCRCs’ are limted to filing “only those postconviction or
collateral actions authorized by statute” and “shall not include
representation during retrial, resentencing proceedi ngs
commenced under Chapter 940, or civil litigation.” Fla. Stat.
Sec. 27.702(1).

Under applicabl e professional standards, postconviction



counsel in capital cases is required to undertake an exhaustive
investigation into the client’s background and to seek to
litigate all issues, whether or not previously presented. The
United States Supreme Court has determ ned that the applicable
prof essi onal standards are set forth in the Anerican Bar
Associ ati on Standards of Crimnal Justice

Counsel's conduct . . . fell short of
the standards for capital defense work
articulated by the Anerican Bar Association
(ABA) --standards to which we have | ong
referred as guides to determ ning what is
reasonabl e” Strickland [v. Washi ngton, 466
U S. 668 (1984)]; WIllianms v. Taylor, [529
U S. 420 (2000)]. The ABA Cui delines
provi de that investigations into mtigating
evi dence "shoul d conprise efforts to
di scover all reasonably available mtigating
evi dence and evi dence to rebut any
aggravati ng evidence that may be introduced
by the prosecutor. (ABA Guidelines for the
Appoi nt ment and Perfornmance of Counsel in
Death Penalty Cases 11.41(c)) p. 93 (1989)
(enmphasi s added).

Wggins v. Smth, 123 S. G 2257, 2536-2537 (2003).

[ Al rong the topics counsel should
consi der presenting are nedical history,
educational history, enploynent and training
history, famly and social history, prior
adult and juvenile correctional experience,
and religious and cultural influences.

Id., quoting 1 ABA Standards for Crimnal Justice 4-4.1.
(enmphasis in original).
As the Sixth Crcuit has hel d:

Al t hough the instant case was tried before
the 1989 ABA edition of the standards was

10



publ i shed, the standards nerely represent a
codi fication of |ongstandi ng, commopn-sense
principles of representation understood by
diligent, conpetent counsel in death penalty
cases. The ABA standards are not

aspi rational in the sense that they
represent norns new y discovered after
Strickland. They are the sanme type of

| ongstandi ng norns referred to in Strickl and
in 1984 as "prevailing professional norns”
as "gui ded" by "Anerican Bar Associ ation
standards and the |ike."

Hanmblin v. Mtchell, 354 F. 3d 482 (6th Gr. 2003), 2003

U S App. LEXIS 26291

The 2003 version of the ABA Cuidelines for the Appoi nt nent
and Perfornmance of Defense Counsel in Death Penalty Cases speaks
specifically to counsel’s “obligation to conduct thorough and
i ndependent investigations relating to the issues of both guilt
and penalty,” specifically requiring that:

Counsel nust al so investigate prior

convi ctions, adjudications, or unadjudicated
of fenses that could be used as aggravati ng
ci rcunst ances or otherw se cone into
evidence. |If a prior conviction is legally
fl awed, counsel should seek to have it set
asi de. Counsel nmay also find extenuating

ci rcunst ances that can be offered to | essen
t he wei ght of a conviction, adjudication, or
unadj udi cat ed of f ense.

In Ronpilla v. Beard, 545 U. S. 374 (2005), the Suprene

Court found that trial counsel was deficient because he “failed
to make reasonable efforts to review the prior conviction file,
despite knowi ng that the prosecution intended to introduce

Rompilla's prior conviction not nerely by entering a notice of

11



conviction into evidence but by quoting danmagi ng testinony of
the rape victimin that case.” 1d., at 389. Mreover, “A
reasonabl e defense | awer woul d have attached a high i nportance
to obtaining the record of the prior trial, in order to
anticipate and find ways of deflecting the prosecutor's
aggravation argunment.” 1d., at 395 (O Connor, J., concurring).
The ABA Cui delines specifically extend these obligations to
post - convi ction counsel: “Post-conviction counsel should fully
di scharge the ongoing obligations inposed by these Cuidelines
i ncluding the obligations to continue an aggressive
investigation of all aspects of the case.” Cuideline 10.15.1
E.4. Comentary to Quideline 10.15.1 enphasizes the duty of
post - convi ction counsel:

[Cloll ateral counsel cannot rely on
t he previously conpiled record but nust
conduct a thorough, independent
i nvestigation in accordance with Guideline
10. 7 (Subsection E(4)). As denonstrated by
t he hi gh percentage of reversals and
di sturbingly | arge nunber of innocent
persons sentenced to death, the trial record
is unlikely to provide either a conplete or
accurate picture of the facts and issues in
the case. That may be because of
i nformation conceal ed by the state, because
of witnesses who did not appear at trial or
who testified falsely, because the trial
attorney did not conduct an adequate
investigation in the first instance, because
new devel opnents show t he i nadequaci es or
prior forensic evidence, because of juror
m sconduct, or for a variety of other
reasons.

12



As with every other stage of capital
proceedi ngs, collateral counsel has a duty .
to raise and preserve all arguably
meritorious issues. These include not only
chal  enges to the conviction and sentence,
but al so i ssues which nay arise
subsequently. Collateral counsel should
assunme that any neritorious issue not
contained in the initial application will be
wai ved or procedurally defaulted in
subsequent litigation, or barred by strict
rul es governi ng subsequent applications.
Counsel shoul d be aware that any change in
the availability of post-conviction relief
may itself provide an issue for further
litigation. This is especially true if the
change occurred after the case was begun and
coul d be argued to have affected strategic
deci sions along the way.

The State’s contends that CCRC-South’s challenge to M.
Kilgore’s 1978 nurder conviction is “unauthorized” and “ beyond
t he mandate provided by the legislature.” (I1.B. p. 18). The
State ignores the fact that the 1978 conviction forned the basis
of M. Kilgore's “prior violent felony” and “under sentence of
i mprisonnment” aggravators. As such, postconviction counsel is
not only authorized to |launch a good-faith challenge to the 1978
conviction, CCRG South is required to do so.

The requirenent that counsel in death penalty cases
i nvestigate and chal l enge prior cases is well founded. In

Johnson v. M ssissippi, 486 U S. 578, 590, the petitioner’s

deat h sentence was predicated, in part, on a previous conviction

whi ch was vacated after the trial and direct appeal. 1d. at 580.

13



During the sentencing phase of Johnson’s trial, the previous
conviction was argued to the jury and used to support

M ssissippi’s prior violent felony aggravating factor. The
Suprene Court held that the consideration of a subsequently
vacated conviction to support an aggravating factor violates the

Ei ghth Amendnent. See, also, Arnstrong v. State, 862 So. 2d 705

(Fla. 2003)(death sentence reversed where prior felony
conviction that jury considered as an aggravating circunstance
was vacated after petitioner was sentenced to death).

The State contends that this Court’s May 7, 2002 order in

State ex rel. Butterworth v. Bill Jennings, et. al., Case No.

SC01- 1587, prohibits the CCRCs fromcollaterally attacking prior
violent felonies that are used as aggravating factors in the
capital cases of their clients. (See R 58). The |anguage of
Jennings fails to support this contention.

I n Jenni ngs, the State sought "to prevent the O fice of the
Capital Coll ateral Regional Counsel and their assistants or
regi stry counsel fromrepresenting any death row innates in
actions to challenge the validity of any judgnent and sentence
ot her than the capital judgnment and sentence of death that has
been inposed for which they are representing the death row
inmate, as such action is contrary to their |egislative
authority derived fromFlorida Statute 27.7001-27.711, and

requests withdrawal of all representation fromall such cases.”

14



CCRC- M ddl e countered that although a |lawer fromtheir office
had been appointed pro bono by the circuit court to attack the
CCRC capital client's non-capital prior violent felony, that
unusual circunstance was essentially irrelevant to the issues at
hand because "this representation would fall squarely within
[counsel "s] duties as an Assistant CCRC." (R 77-88). This
Court did not affirmatively state that attacks on prior violent
felonies used as aggravation in a capital trial cannot be

undert aken by CCRC counsel pursuant to the Florida Statutes.

Rat her, this Court interpreted Fla. Stat. Sec. 27 as prohibiting
attorneys enployed in the CCRC Ofices from"representing
capital inmates on other crimnal cases on a pro bono basis."
This Court did not require the CCRCs to wthdraw from
representation in cases attacking non-capital prior violent
felonies used in aggravation, and dism ssed the State's Quo
Warranto petition in all respects with the exception of an
explicit prohibition of pro bono work by CCRC (R 58). CCRC-
Sout h has undertaken the attack on M. Kilgore's 1978 priors as

part and parcel of his duties as an Assistant CCRC South, not on

a pro bono basis.?

2 M. Kilgore' s goal below was to preserve argunments and

evi dence that needed to be heard and exhausted in the trial
court. On the date M. Kilgore filed his successor notion,
August 15, 2002, nearly a year had passed since the State had
produced records upon the order of the court in Tanmpa in his
deat h case that had been w thheld fromcounsel in M. Kilgore’s

15



As Jenni ngs suggests, the limtations enunerated in Fla.
Stat. Secs. 27.7001, 27.702(1), 27.706 and 27.711(1)(c), as
relied upon by the State (1.B. at pp. 12-15), are not applicable
to undersi gned CCRC counsel's representation of M. Kilgore on
his 1978 prior violent felony. As CCRG Mddle argued in
Jennings: "[i]f the legislature intended to preclude CCRC
representation in underlying convictions, it could have
explicitly stated so in the legislation. That the |egislation
does explicitly prohibit representation in retrials, re-
sent enci ngs, clenency proceedings, and civil litigation, clearly
establishes that the |legislature did not intend to expressly
prohi bit the type of representation that Relator conplains of in
the instant action.” (R 85)

The State al so argues that State ex rel. Butterworth v.

Kenny, 714 So. 2d 404 (Fla. 1998) prevents CCRC fromfulfilling

its duties to M. Kilgore. Kenny inposed a limtation on CCRC

1978 proceedings. The State arguably w thheld material and
excul patory evidence from def ense counsel thereby depriving M.
Kil gore of his rights under the Fifth, Sixth, and Eighth
Amendnents in violation of Brady v. Maryland, 373 U S. 83

(1963), Napue v. Illinois, 360 U S. 264 (1959), and G glio v.
United States, 405 U. S. 150 (1979). The prosecutor is required
to reveal to defense counsel any and all information that is

hel pful to the defense, including inpeachnent evidence, whether
that information relates to guilt/innocence or punishnent, and
regardl ess of whether defense counsel requests the specific
information. United States v. Bagley, 473 US. 667 (1985). It
is of no constitutional inportance whether a prosecutor or a |aw
enforcenent officer is responsible for the m sconduct. WIIlians
V. Giswald, 743 F. 2d 1533 (11th Cir. 1984)
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litigating civil rights or class actions in Federal Courts
challenging the legality of Florida s use of the electric chair.
However, the limtation on civil rights actions did not extended
to collateral attacks on aggravating offenses. As this Court
found in Kenny, "the statute enpowers CCRC with the authority to
chal l enge the validity of a capital defendant's conviction and
sentence only through traditional postconviction relief
proceedings in crimnal and quasi-crimnal proceedings.” |Id. at
408. As the ABA Guidelines denonstrate, supra, challenging
prior violent felonies that were used to support aggravating
factors is such a “traditional” postconviction proceeding; in
fact, it is expected of collateral counsel. Contrary to the

| ower court’s order discharging CCRG South, and the State’'s
argunment here, nothing in the holding of Kenny indicates that
CCRC is acting outside of its statutory mandate in attacking an
aggravator in M. Kilgore' s case.

The State also mstakenly relies on dive v. Mas, 811 So.

2d 644 (Fla. 2002), in support of the contention that capital
col |l ateral counsel nmay not represent capital defendants seeking
to chall enge the judgnent and sentence of a non-capital
conviction. This Court’s holding in Qive concerned whet her
private registry counsel appointed pursuant to Florida Statute
to represent capital postconviction clients are limted to the

contractual fee caps. This Court held that they are not
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because:

[B]y accepting an appointnent, a registry
attorney is not forever foreclosed from
seeki ng conpensati on should he or she
establish that, given the facts and

ci rcunst ances of a particul ar case,
conpensation within the statutory cap would
be confiscatory of his or her tinme, energy
and talent and violate the principles
outlined in Makenson and its progeny.

Aive at 654, citing Makenson v. Martin County, 491 So. 2d 1109

(Fla. 1986).

As in Kenny, the statutory restrictions on the scope of
representation that are outlined in the Aive opinion do not
restrict either CCRC | awers or registry |lawers from attacking
prior violent felonies used as aggravation in death cases. To
the contrary, the lifting of the fee cap requirenent by this
Court in dive actually provides a specific avenue for registry
counsel to obtain conpensation "in excess of the statutory
schedul e where extraordi nary or unusual circunmstances exist in
capital collateral cases." 1d. Under Kenny, registry counse
may seek conpensation for |egal work in postconviction that is
not anticipated by the statutory fee cap and contract. That
must include collateral attack of prior violent felonies

pursuant to the ABA Guidelines and federal case |aw.?

3 M. Kilgore submits that Fla. R Cim P. 3.850

contenpl ates that newy di scovered evi dence, retroactive new
fundanmental rights, and attorney negligence can all trunp any
time limtations of Fla. R Cim P. 3.850(b) and require that

18



The State further argues that M. Kilgore' s 1978 nurder
conviction is “unrelated” (I.B. 19) to the capital case, that
the cases have no bearing on one-another (1.B. 20), that CCRC
South’s representation is therefore “beyond the mandate provided
by the Legislature” (I.B. 19), and that CCRG South is
“attenpt[ing] to create confusion” by fulfilling his obligations
as postconviction counsel. These clains defy |ogic.

Bot h aggravating factors found by the trial court in the
death case arose out of M. Kilgore' s conviction in the 1978
case. Furthernore, a victimwtness in 1978 case testified
arguably inconsistently, in M. Kilgore' s capital penalty phase.
As the State rightly points out, this Court has enphasi zed t hat
“testinony concerning the events which resulted in the [prior
vi ol ent felony] conviction assists the jury in evaluating the
character of the defendant and the circunstances of the crine so
that the jury can make an informed reconmendation as to the

appropriate sentence.” Rhodes v. State, 547 So. 2d 1201 (Fl a.

1989). The inpact of the witness testinony regarding the 1978
nmurder on the death penalty case cannot be di scounted.
Simlarly, the State finds fault with the district court’s
finding that circunstances such as M. Kilgore's case are a

“rarity” (1.B. ). As the State rightly points out, this Court

conpetent, diligent and ethical postconviction counsel nust
attack a prior conviction fromyears before based on any
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has repeatedly relied on prior violent felonies in affirmng
death sentences. Wiile the “prior violent felony” aggravator is
not uncomon, the circunstances giving rise to challenging this
aggravator in postconviction are. One can only hope that the
many cases cited by the State do not involve w thheld Brady
mat erial which would call into question the validity of those
convi ctions.

Contrary to the State’'s contention that CCRG South is
“sel f-appointed” and “clains an arguabl e sel f-appointed right”
toinitiate non-capital collateral actions,” CCRCis acting
fully within its statutory mandate, and consistent wth the
duti es inposed on postconviction counsel by the United States
Supreme Court and applicable guidelines. The State points out
t hat defendants do not have a constitutional right to effective
assi stance of counsel in postconviction proceedings, even in
death penalty cases.* The cases cited by the State support the
contention that defendants may not claimineffective assistance
of counsel as a basis for relief. However, this does not
relieve postconviction counsel of his duties and

responsibilities to client, the court and the profession to

applicable grounds of Fla. R Cim P. 3.850(a).

4 To the extent that the State’s Initial Brief argues the
merits of M. Kilgore's clainms raised in the 1978 Rule 3.850
Motion, the merits of the notion are not at issue here and have
yet to be decided by the circuit court. The nerits of M.
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zeal ously advocate on his clients’ behal f.°

The State suggests that, by representing clients |like M.
Kil gore consistent with prevailing professional norns, CCRG
South will divert scarce fiscal resources and attention fromits
other clients. The State’'s concern that CCRC-South “m ght
conclude” that it is necessary to travel to other states or
countries to investigate clients’ backgrounds or prior cases is
perplexing. Like the State Attorneys and Attorney Ceneral’s
Ofices, CCRG South regularly does travel to other states and
countries to investigate such matters. This, again, is required
under the applicable professional norns.® As the State woul d
have it, CCRG South nust choose which clients it will zeal ously
defend, and which it wll not because sone cases are nore
expensive and | ess convenient than others. Such a policy would
not only be inconsistent with professional norns, it would be

unconsci onabl e.

Kil gore’s claimhave no bearing on whether he is entitled to
representation in bringing them

° To the extent that the State expects M. Kilgore to

i nvestigate and raise these clainms hinself, counsel submts that
M. Kilgore's case is currently being litigated to determ ne
whet her he is nmentally retarded.

6 More troubling is the State’s reliance on the recent
Departnent of Financial Services Report of Investigation, Case
No. |V-20050400001, alleging that CCRC-South inproperly spent
funds on | obbyists “in apparent violation of State |aw and sent
enpl oyees to Cuba investigate a case “in apparent violation of
state and federal laws.” (1.B. 31-32, FN 9). This is clearly no
nore than an ad hom nem attack based on unfounded all egations
that have no bearing on the issues before this Court.
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Equal protection requires that all capital postconviction
clients have equal access to the courts. As noted supra,

Strickland, WIlianms, Wggins, and Hanblin all point to the

exi stence of attorney performnce standards that require counsel
in death penalty cases to routinely investigate the bases for
statutory aggravation including prior crinmes. Any policy or
statute that attenpts to di sarm counsel from undertaking the

i nvestigation and collateral attacks required under this case
law nmust fall. The Florida Suprenme Court’s order in Jennings
was entered nonths after Aive and it utterly fails to interpret
the Florida Statutes in such a way as to deny the Capita
Col | at eral Regi onal Counsel the opportunity to attack prior
violent felonies as the |lower court’s order in the instant case
does.

CONCLUSI ON

VWHEREFORE, the certified question should be answered in the
affirmative and this Court should hold that the district court
was correct in finding that the trial court did depart fromthe
essential requirenents of the |law by dism ssing CCRG South from
representing M. Kilgore in a collateral attack on his 1978
convi ctions which were used to support the finding of

aggravating circunstances in his subsequent death penalty case.
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