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PRELI M NARY STATEMENT

The State of Florida respectfully renews its proposal that
the certified question framed by the designated panel of the

Second District Court! in Kilgore v. State, 933 So. 2d 1192 (Fl a.

2nd DCA 2006) should be restated as foll ows:

CERTI FI ED QUESTI ON AS RESTATED

DD THE TRI AL COURT DEPART FROM THE ESSENTI AL REQUI REMENTS OF

THE LAW I N RULI NG THAT CCRC WAS NOT AUTHORI ZED TO COLLATERALLY

CHALLENGE THE VALI DI TY OF ANY OF THE DEFENDANT S PRI OR VI OLENT

FELONY CONVI CTIONS, ALL OF WH CH WERE FI NAL MORE THAN 25 YEARS
AGO.

STATEMENT OF THE CASE AND FACTS

The State of Florida will rely on its Statenent of the Case
and Facts set forth at pages 2-10 of the State’ s Initial Brief.

At pages 4 — 5 of CCRC' s “Statenment of Facts,” CCRC sets
forth nmultiple wunsupported allegations which are purportedly
based on Kilgore's 1989 prison nurder case. Kilgore’ s 1989
prison case is not before this Court and there is no record
before this Court supporting any of CCRC s unsupported
al | egati ons. Pages 4 -5 of CCRC s “Statenment of Facts” should

be stricken as violating Rule 9.210, Fla.R App.P.

! The Second District’s panel was conprised of three menbers of
the Fifth District Court of Appeal. See, Kilgore, 933 So. 2d at
1192, 1197, Opinion by Sharp, WJ., Associate Judge; Sawaya,
T.D., Associate Judge (concurs); Giffin, J.R, Associate Judge
(dissents with opinion).



SUMVARY OF THE ARGUMENT

The certified question, both as franmed by the Second

District in Kilgore v. State, 933 So. 2d 1192, 1193 (Fla. 2d DCA

2006), and as restated in the State’s initial brief, should be
answered in the negative because the trial court below did not
depart fromthe essential requirenents of the law in ruling that
CCRC was not authorized to collaterally challenge the validity
of Kilgore's prior violent felony convictions, all of which were

final nore than 25 years ago.

ARGUVENT
| SSUE

DD THE TRIAL COURT DEPART FROM THE ESSENTI AL

REQUI REMENTS OF THE LAW IN RULING THAT CCRC WAS NOT

AUTHORI ZED TO COLLATERALLY CHALLENGE THE VALID TY OF

ANY OF THE DEFENDANT S PRI OR VI OLENT FELONY

CONVI CTIONS, ALL OF VWH CH WERE FINAL MORE THAN 25

YEARS AGO.

(Question as restated)

In addition to the arguments previously set forth in the
State’s initial brief, the State submts the following reply to
CCRC s answer brief.

Thr oughout their answer brief, CCRC seeks to obfuscate the

di spositive issue in this case — that is whether the trial

court departed from the essential requirenents of the law in



ruling that CCRC was not authorized under Florida law to
represent Kilgore in his 1978 non-death penalty case.
CCRC is charged with representing death-sentenced innates

under 8§ 27.702, Florida Statutes. Section 27.702(1) states, in
pertinent part:

(1) The capital collateral regional counsel shal
represent each person convicted and sentenced to death
in this state for the sole purpose of instituting and
prosecuti ng col | at eral actions chal | engi ng t he
legality of the judgnent and sentence inposed agai nst
such person in the state courts, federal courts in
this state, the United States Court of Appeals for the
El eventh Circuit, and the United States Suprene Court

[. . .]1% (e.s.)

2 |'n Chapter 2000-3, Laws of Florida, Section 2, the Legislature
added the follow ng one-sentence anendnent to 27.702(1): “[T]he
capital collateral regional counsel and the attorneys appointed
pursuant to s. 27.710 shall file only those postconviction or

collateral actions authorized by statute.” This section was
part of “DPRA” challenged as wunconstitutional in Allen v.
Butterworth, 756 So. 2d 52 (Fla. 2000). In Allen, this Court

declared a mjority of Chapter 2000-3 wunconstitutional (as
violating separation of powers), and this Court upheld only
sections 11, 14, 15, 16, and a portion of section 3 of Chapter
2000- 3, Laws of Florida. However, section 27.702, Fla. Stat.
still reflects the one-sentence originally added by Chapter
2000- 3, section 2, and this sentence is still quoted to date

See, Diaz v. State, 945 So. 2d 1136 (Fla. 2006) (citing section
27.702(1), and noting “[Plursuant to the statute, CCRC attorneys

“shall file only those postconviction or collateral actions
authorized by statute.”). This apparent confusion may be
attributable, in part, to the continued inclusion of this

sentence in section 27.702, the Legislature’s continuous
revi sion system and periodic readoption of the Florida Statutes
pursuant to sections 11.2421 - 11.2424, Fla. Stat., and the
addition of several J[unrelated] anmendnents to section 27.702,
si nce 2000.



CCRC s argunent begins at page 9 of their answer brief. At
pages 9 — 11 of their answer, CCRC recites the ABA guidelines
applicable to trial counsel, clains an entitlenent to “seek to
litigate all issues, whether or not previously presented,” and
then unilaterally equates their own statutory collateral
authority wth the constitutional right of trial counsel

di scussed in Ronpilla v. Beard, 545 U. S. 374 (2005).

In Melton v. State, 949 So. 2d 994, 1005-1006 (Fla. 2006),

this Court recently noted that, in Ronpilla, the Suprene Court

addressed trial counsel’s representation at the penalty phase.

In other words, Ronpilla involved the constitutional right of
counsel at trial. Nothing in Ronpilla addressed collateral

counsel ’s statutory representation in post-conviction.
Furthernore, in Mlton, this Court enphasized that a
capital defendant “may not relitigate” his prior violent felony
conviction as part of his capital post-conviction proceedings.
Accordingly, here, as in Mlton, CCRC my not relitigate
Kilgore’s prior violent felony convictions as “part and parcel”
of Kilgore’'s capital case. CCRC s self-appointed attenpt to use
Kilgore’s death penalty case as a vehicle to initiate an
unaut hori zed collateral challenge to Kilgore's 1978 convictions

i s prohibited under Melton.



Next, at page 12 of their answer brief, CCRC cites to a
comentary in the ABA guidelines and clainms that they extend
these “obligations” to post-conviction counsel. The ABA
guidelines are not now, and never have been, nmandatory
obligations to constitutional trial counsel; and, therefore,
they certainly are not nmandatory obligations to statutory post-
conviction counsel in collateral proceedings. Mor eover, in

1984, the United States Suprene Court decided Strickland v.

Washi ngton, 466 U. S. 668, 688-689 (1984) and enphasi zed that the

ABA guidelines for trial counsel are “guides to determ ni ng what

is reasonable, but they are only guides. No particular set of

detailed rules for counsel’s conduct can satisfactorily take
account of the variety of circunstances faced by defense counsel
or the range of legitinate decisions regarding how best to

represent a crimnal defendant. Any such set of rules would

interfere with the constitutionally protected independence of

counsel and restrict the wide latitude counsel nust have in

nmaki ng tactical decisions.” Strickland, 466 U S. at 689 (e.s.).

Further, as the U S. Suprene Court underscored,

| ndeed, the existence of detailed guidelines for

representation coul d di stract counsel from the
overriding mssion of vigorous advocacy of the
defendant’ s cause. Moreover, the purpose of the

ef fective assistance guarantee of the Sixth Amendnent
is not to inprove the quality of |egal representation,
al though that is a goal of considerable inportance to



the legal system The purpose is sinply to ensure
that crim nal defendants receive a fair trial

Id. at 689.
At pages 13 — 14 of their answer brief, CCRC cites to
Johnson v. Mssissippi, 486 U 'S. 578 (1988). In Phillips v.

State, 894 So. 2d 28, 36 (Fla. 2004), this Court explained that
to state a valid clai munder Johnson, a defendant nust show that

the conviction on which the prior violent felony aggravator is

based has been reversed. On post-conviction appeal, this Court
noted that Phillips failed to denonstrate and the record did not
indicate that either of Phillips’ two convictions had been set

asi de, vacated, or reversed. So, Johnson sinply did not apply.

Phillips, 894 So.2d at 36 (citing Henderson v. Singletary, 617
So. 2d 313, 316 (Fla. 1993)). In other words, a capital

def endant, whose prior convictions have been affirned, |acks any
basis for a Johnson claim Here, as in Phillips and Henderson,
Johnson sinply does not apply. See also, Mlton, supra
(Explaining that to the extent that Melton clained that his
prior violent felony conviction was invalid or that his trial
counsel was ineffective for failing to chase down |eads that
woul d have acquitted himon this charge, it was clear that this
conviction was final and properly invoked as an aggravator in

his capital case.)



On August 28, 1978, Dean Kilgore was indicted by a Polk
County grand jury for first-degree murder, Kkidnapping, and
burglary. Following his jury trial, Kilgore was found guilty of
first-degree nurder, kidnapping, and a |esser included offense,
trespassing with a firearm The trial judge sentenced Kilgore
to consecutive terns of I|ife inprisonnent for the nurder and
ki dnappi ng offenses, and another consecutive term of five years
i mprisonment for the arned trespass. Kil gore appealed his
conviction to the Second District Court, 2d DCA Case No. 79-124.
Kilgore’'s direct appeal was affirned, per curiam on February

13, 1980. Kilgore v. State, 380 So. 2d 589 (Fla. 2d DCA 1980)

Thereafter, Kilgore did not seek post-conviction relief in state
court.?

In this case, as in Mlton and Phillips, it is clear that
Kilgore's prior violent felony convictions were final and were
properly invoked as an aggravator in the defendant’s subsequent
deat h penalty proceedi ngs.

At pages 14 — 15 of their answer brief, CCRC asserts that

they are distinguishable from State ex. rel. Butterworth v.

3 However, although Kilgore did not seek post-conviction relief
from his 1978 convictions in state court, Kilgore apparently
filed a pro se habeas corpus petition in federal court, pursuant
to 28 U S.C. §2254, renewing his direct appeal clains. Kilgore
V. Wainwight, United States District Court, Mddle D strict,
Case No. 81-865-C V-T-GC Kilgore’s pro se federal habeas
corpus petition was dismssed for Jlack of nerit in 1981.
Kilgore v. Wai nwight, USDC-M ddl e, Case No. 81-865-C V-T-CGC

7



Jenni ngs, Case No. SC 01-1587, because CCRC-South initiated
their collateral attack on Kilgore's 1978 priors “as part and
parcel” of their duties as an Assistant CCRC South, not on a pro
bono basis. CCRC's wunilateral “part and parcel” justification
does not constitute any grant of power to exceed their statutory
authorization.® In an anal ogous scenario recently presented in

Mann v. State, 937 So. 2d 722, 728 (Fla. 3rd DCA 2006), the

Public Defender made a simlar claim arguing that it nay
exercise its professional discretion and independence and
repr esent def endant s wi t hout appoi nt ment in non- capita
coll ateral proceedings. The Third District held that the Public
Defender’s O fice was not free to exercise discretion wthout
being granted the authority to act on behalf of the defendant,
and the Court enphasized that “the Public Defender’s dfice may
not represent a defendant not wunder sentence of death in a
col l ateral proceeding unless appointed to do so.” Mnn, 937 So.
2d at 729, citing 8§ 27.51(4), Florida Statutes (2005)
(prohibiting the public defender and assistant public defenders

fromengaging in the private practice of crimnal law). In this

* Also, at footnote 2, pages 15-16 of CCRC s answer brief, CCRC
alleges that records were inproperly withheld from counsel in
Kilgore’s 1989 prison nurder case. The State strongly disputes
Kilgore’'s unsupported allegations and reiterates that CCRC s
bl at ant attenpts to rai se unaut hori zed, unti nely, and
procedurally barred challenges to his 1978 convictions, under
the guise of a “necessary part and parcel” to his 1989 prison
nmur der case, should be squarely rejected.

8



case, CCRC like the Public Defenders in Mnn, my not
unilaterally appoint thenselves to represent defendants in their
non-capital collateral proceedings. Mor eover, under § 27.702,
et. seq., CCRC is not even eligible for appointnent in non-
capi tal proceedings.

At pages 16 — 18 of their answer brief, CCRC also clains
that CCRC is required to attack a capital defendant’s non-
capi t al prior violent felony convictions [including those
multiple prior violent felony convictions that have been final
for nore than 25 years] and that nothing in the statutes, 88

27.7001, 27.702(1), 27.706, and 27.711(1)(c), or State ex rel

Butterworth v. Kenny, 714 So. 2d 404, 407-08 (Fla. 1998), or

AQive v. Mas, 811 So. 2d 644 (Fla. 2002) restricts CCRC from

initiating collateral challenges to long-final non-capita
convi ctions. Contrary to their self-serving claim of
entitlenment, CCRC does not have carte blanche authority to
appoi nt thenselves in non-death penalty cases. See e.g., Mann,
supr a. Moreover, CCRC s authority is indeed restricted by
Florida |aw under Chapter 27, as this Court held in Kenny and
reiterated in dive.

At footnote 3, pages 18 — 19 of CCRC s answer brief, CCRC
also declares that *“ethical” post-conviction counsel “nust”

attack a prior conviction from years before. In both Kenny and



Aive, this Court rejected collateral counsel’s claim of an
al | eged inability to fulfill their pr of essed et hi cal

obl i gati ons. See, dive v. Mas, 811 So. 2d 644 (Fla. 2002)

(stating, “[With respect to the provision directed to the scope
of representation, dive again mintains that conpl i ance
therewith would trigger a violation of his ethical obligations
as an advocate . . . W have previously addressed and rejected a

simlar argunment in State ex rel. Butterworth v. Kenny, 714 So.

2d 404 (Fla. 1998)).
Furthernore, as this Court painstakingly explained in
Kenny, 714 So. 2d at 407-08°

[BJoth the United States Suprene Court and this Court
have held that defendants have no constitutional right
to representation in post convi ction relief
proceedi ngs. Under the Sixth and Fourteenth Anendnents
to the United States Constitution, an indigent
defendant is entitled to counsel at the state’'s
expense at the trial stage of a crimnal proceeding,
G deon v. Wainwight, 372 US. 335 9 L. Ed. 2d 799,
83 S. C. 792 (1963), and for the initial appeal from
a judgnent and sentence of the trial court, Douglas v.
California, 372 U S. 353, 9 L. Ed. 2d 811, 83 S. (.
814 (1963). That right, however, does not extend to
postconviction relief proceedings. Pennsyl vania v.
Finley, 481 U S. 551, 95 L. Ed. 2d 539, 107 S .

> Moreover, in Pennsylvania v. Finley, 481 U S. 551 (1987), the
United States Suprenme Court held that “even though the State
need not grant a prisoner access to counsel on postconviction
review, once it has done so, the Due Process Cause of the
Fourteenth Anendnent” does not require that the State provide
the full services of counsel once it chooses to provide counsel.
Finley, 481 U S. at 557. Thus, any arguable claim that due
process is violated if CCRC is not permtted to exceed their
statutory authorization is wthout nerit.

10



1990 (1987)(constitution does not require states to
provide counsel in postconviction proceedings). As
noted by the United States Supreme Court in Ross V.
Mffitt, 417 U.S. 600, 41 L. Ed. 2d 341, 94 S. C.
2437 (1974), there is a distinction between the need
for counsel in preconviction proceedings and the need
for counsel in postconviction proceedings. That
distinction is based on the fact that during the
initial proceedings, the State is presenting wtnesses
and arguing to a jury in an attenpt to strip fromthe
def endant the presunption of innocence; whereas, once

the conviction and sentence becone final, t he
presunption of innocence is no |onger present and the
defendant, in seeking postconviction relief, acts to

“upset the prior determnation of guilt.” 417 U S. at
611.

This distinction holds true even where the
def endant has been sentenced to death. Al t hough the
United States Suprene Court has stated that death is
different and al though no person has been executed in
this state in recent years who has not had counsel at
the time of execution, that Court has determ ned that
there is no right to counsel for postconviction relief
proceedi ngs even where a defendant has been sentenced
to death. See Murray v. Garratano, 492 U S. 1, 106
L. Bd. 2d 1, 109 S C. 2765 (1989) (holding that
Finley applies to inmates under sentence of death as
well as to other inmates). See al so Jones v. Croshy
137 F.3d 1279, 1998 U.S. App. LEXIS 5728, 1998 W
130163 (11th Gr. 1998). As the Suprene Court stated
in Mirray, “the additional safeguards inposed by the
Ei ghth Anendnent at the trial stage of a capital case

. . are sufficient to assure the rellablllty of the
process by which the death penalty is inposed.” 492
UusS at 10. See also H Il v. Jones, 81 F.3d 1015
1025 (11th Gr. 1996) (no constitutional right to
postconviction relief counsel in this circuit;
i neffective assi stance of post convi ction relief
counsel not cognizable claim; Lanbrix v. State, 698
So. 2d 247, 248 (Fla. 1996) (based on Murray, clainms of
ineffective assistance of postconviction counsel do
not present a valid basis for relief), cert. denied,

No. 97-7000 (U S. Feb. 23, 1998). Al that is
required in postconviction relief proceedi ngs, whether
capital or non-capital, is that the defendant have

11



meani ngful access to the judicial process. Bounds v.
Smith, 430 U S. 817, 52 L. Ed. 2d 72, 97 S. C. 1491
(1977) (furnishing access to adequate law libraries or
adequate assistance from persons trained in the |aw
may fulfill a State’ s obligation to provide prisoners’
right of access to courts), disapproved in part by
Lewis v. Casey, 518 U S. 343, 116 S. C. 2174, 135 L.
Ed. 2d 606 (1996)(Bounds disapproved to extent it can
be read to require state to enable prisoner to
di scover grievances and litigate effectively once in
court; state need only provide inmates with tools
needed to attack sentences directly or collaterally).

Li ke nost other states, Florida, to ensure the
credibility and constitutionality of its death penalty
process, has provided postconviction representation
only in cases where the defendant has been sentenced
to death. This statutory right to representation acts
to ensure neani ngful access to the courts in a conpl ex
area of the law and to ensure that our death penalty
process is constitutional. As Justice O Connor noted
in her concurring opinion in Mirray,

[ Bounds] allows the States considerable
di scretion in assuring that those inprisoned
in their jails obtain neaningful access to
t he j udi ci al process. Beyond t he
requi renments of Bounds, the nmatter is one of
| egi sl ative choice based on difficult policy
consi derations and the allocation of scare
| egal resources. Qur decision today rightly
| eaves these issues to resolution by
Congress and the state |egislatures.

492 U.S. at 13 (O Connor, J., concurring) (enphasis
added) .

In creating CCRC and the right to representation
for capi t al defendants in postconviction relief
pr oceedi ngs, the Florida l|legislature has nade a
choice, “based on difficult policy considerations and
the allocation of scare |legal resources,” tolimt the
representation of CCRC by (1) prohibiting that
representation from extending to representation
“during trials, resentencings, proceedings comenced
under chapter 940, or civil litigation,” 8§ 27.7001

12



(enphasis added); and (2) providing that such
representation shall be “for the sole purpose of
instituting and prosecuting coll ateral actions
chall enging the legality of the judgnment and sentence
i nposed.” § 27.702(1)(enphasis added). In our view,
the statute enpowers CCRC with the authority to
challenge the wvalidity of a capital def endant’s
conviction and sentence only through traditional
postconviction relief proceedings in <crimnal and
guasi -crim nal proceedi ngs. (e.s.)

At page 19 of CCRC s answer brief, CCRC asserts that the
ki dnapping victim in the 1978 <case testified *“arguably
inconsistently” in Kilgore's capital penalty phase. CCRC s
unsupported allegation nerely diverts this Court’s attention
from the true issue on certiorari and serves only to create
confusion by inperm ssibly comm ngling unproven allegations from
separate records which are not even before this Court. See

al so, Johnson v. State, 660 So. 2d 648, 653 (Fla. 1995

(“However, the intertwining of separate records evident here is
not sonething to be encouraged”).

At page 20 - 21 of CCRC s answer brief, CCRC asserts that
“[al]s the State would have it, CCRG South must choose which
clients it will zealously defend. . .” Contrary to CCRCs claim
that they would be forced to nmake an “unconsci onabl e’ choice,
the State nerely expects CCRC to zealously represent all of
their clients by abiding by their statutory authorization. In

light of the Legislature’ s decision to allocate scarce, limted

13



resources to provide that the Ofice of the CCRCis only for the
representation of capital defendants to challenge the judgnent
and sentence of death - and not to challenge other, non-capita
judgnments and sentences, this Court should hold that the trial
court did not depart from the essential requirenents of the |aw
in granting the State’s nmotion to discharge CCRC from
representing Dean Kilgore 1in his non-death penalty case.
Lastly, at page 22 of their answer brief, CCRC asserts a

pro forma “equal protection” claim <citing Strickland, supra

Wlliams v. Taylor, 529 U S. 420 (2000), Wggins v. Smth, 539

U.S. 510 (2003), and Hamblin v. Mtchell, 354 F. 3d 482 (6" Gr.

2003). Al of these cases involved trial counsel’s performance
-- they have nothing to do with the authorized scope of post-
conviction counsel’s statutory representation. Mreover, CCRC s
perfunctory equal protection conplaint is neritless. See, State

ex rel Butterworth v. Kenny, 714 So. 2d 404 (Fla. 1998)

(rejecting CCRC's argunent that this limtation on its authority
constitutes an arbitrary application of law or a violation of
capi tal defendants’ equal protection rights, and concluding that
the statutory Ilimtation is a reasonable allocation of

resources).

14



CONCLUSI ON

WHEREFORE, based on t he f or egoi ng argunent s and
authorities, the certified question, as restated, should be
answered in the negative and this Court should hold that the
trial court did not depart from the essential requirenents of
the law in discharging CCRC from representing Kilgore in a non-
death penalty case which was final nore than 25 years ago.
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