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| NTRODUCTI ON

The Petitioner, WLLIE EARL LUTON, was the Appellant in
the district court of appeal, and the Defendant in the Circuit
Court. Respondent, the State of Florida, was the Appellee in
the district court of appeal, and the prosecution in the
Circuit Court. In this brief, the parties will be referred to
as they appear before this Court.

STATEMENT OF THE CASE AND FACTS

Petitioner filed a notion for rehearing or clarification

or certification, in connection with the |ower court’s opinion

on direct appeal which held his argunent under Bl akely v.

Washi ngton, 542 U. S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403

(2004), was not properly preserved for appellate review.

Luton v. State, 934 So.2d 7 (Fla. 3rd DCA 2006). After the

appeal had been initiated, Petitioner filed a notion to cor-
rect sentencing error pending appeal under Florida Rule of

Crim nal Procedure 3.800(b)(2). The notion argued that he was

entitled to a jury determ nation on whether he qualified as a
habi tual violent felony offender ("HVFO'). The trial court
deni ed the Rule 3.800(b)(2) nmotion and Petitioner addressed
the issue in his brief as one of the points on his direct

appeal .

On August 9, 2006, the | ower court issued a clarifying



opinion, in which it stated:

We adhere to the view that the defendant did not tinmely raise
this issue below If a defendant believes that he is entitled
to ajury trial on the question whether he qualifies for
habi tual i zation, logically he nust raise that issue before,
not after, the sentencing proceedi ng. The defendant neither
requested a jury nor objected to the trial judge sitting as

the trier of fact for purposes of habitual offender sentenc-

i ng.

The defendant may be arguing that he could not have nade a
Bl akely argunment at the tinme of his sentencing because Bl akely
had not been decided at that tinme. The Bl akely deci sion was
announced after this appeal had commenced. That fact makes no
difference. To raise the issue tinely, and thus preserve the
poi nt for appellate review, the defendant needed to request a
jury trial on sentencing, or object to the trial judge sitting
as the trier of fact, prior to the sentencing hearing. As
stated in an anal ogous case, "To benefit fromthe change in
| aw, the defendant nust have tinmely objected at trial if an
objection was required to preserve the issue for appellate
review." See Smith v. State, 598 So. 2d 1063, 1066 (Fla. 1992)

(citation omtted).



Since the point was not tinely raised in the trial court, it
is not properly preserved for appellate review. See 8§
924.051(1)(b), (3), Fla. Stat. Accordingly, we grant clarifi-
cation to the extent of this opinion, but deny rehearing and

certification.

Luton v. State, 2006 Fla. App. LEXIS 13291, 1-3 (Fla. 3rd DCA

2006)

Petitioner then sought this Court’s discretionary review.
SUMVARY OF THE ARGUMENT
The Suprenme Court of Florida does not have jurisdiction
to review the Third District Court of Appeal’s decision in the
instant case. The lower court’s opinion does not expressly
and directly conflict with an opinion of this Court or another
district court of appeal on the issue of whether a 3.800(b)(2)
notion preserves a claimthat Blakely requires the jury and
not the trial court to determ ne whether Petitioner qualified
as an HVFO where Bl akely was deci ded after the sentence was

i nposed and Petitioner failed to raise an Apprendi or Bl akely

issue at the tinme of sentencing and whet her such issue is

rendered noot by the fact that the substantive issue is wth-



out merit.
The | ower court’s opinion in the instant case found that
a challenge on the basis that the jury rather than the judge
had to determ ne whether Petitioner qualified as an HVFO had
to be made at the time of sentencing and that even if the
i ssue had been preserved it is without nerit. Petitioner has
not cited to a single case fromthis Court or another district
court of appeal which is in direct and express conflict with
t he subject opinion. Mdreover, even if the issue was deened to
be preserved, the outcone woul d not change as the cases
t hroughout the district have found that the substantive claim
is without nerit.
ARGUMENT

THE DECI SI ON OF THE LOVWER COURT DOES NOT EXPRESSLY AND Dl -

RECTLY CONFLI CT WTH THE DECI SI ON OF THE SECOND DI STRI CT COURT

OF APPEAL I N EDI SON v. STATE, 848 SO. 2D 498( FLA. 2ND DCA 2003)

OR WTH THE DECI SI ON OF THE FOURTH DI STRI CT COURT OF APPEAL I N

SHEFFI ELD v. STATE, 903 SO. 2D 1009 (FLA. 4TH DCA 2005) OR WTH

THE DECI SI ON OF THE FI RST DI STRI CT COURT OF APPEAL | N PLUMVER
v. STATE, 935 So.2D 35 (FLA. 1ST DCA 2006) OR W TH ANY DECI -

SION OF THI S COURT. ( REPHRASED)

Petitioner clainms that the Court has jurisdiction pursu-



ant to Rule 9.030(a)(2)(A(iv),Fla. R App. P., which provides
for this Court’s discretionary review of decisions of district
courts of appeal that expressly and directly conflict with a
deci sion of another district court of appeal or of the suprenme
court on the same question of law. The Court has expl ai ned
express and direct conflict as appearing within the four

corners of the majority decision. Reaves v. State, 485 So.2d

829 (Fla. 1986). Thus, inherent or inplied conflict is not a

basis for this Court's jurisdiction. Dept of HRS v. Nat’|

Adoption Counseling Service, Inc., 498 So. 2d 888, 889 (Fla.

1986). Respondent nmaintains that the Court is without juris-
diction to review this decision, as no such express and direct
conflict exists.

The | ower court’s opinion on clarification in the instant
case affirmed the trial court’s denial of Petitioner’s

3.800(b)(2) notion to correct an illegal sentence in which

' hi s habi tual

Petitioner alleged that pursuant to Bl akely,
viol ent felony offender sentence presented an issue that
shoul d have been presented to a jury. Specifically, Peti-
ti oner argued that for the purpose of habitual violent of-
fender sentencing, Blakely requires that the jury - not the

court - must determ ne that the defendant commtted the cur-

rent offense during or within five years after conpletion of



incarceration on the qualifying offense and nust al so deter-
m ne that the defendant has not received a pardon on the
ground of innocence on the qualifying offense, and that a
conviction on the qualifying offense has not been set aside in
any postconviction proceedi ng.

Petitioner has cited to Edison v. State, 848 So.2d 498

(Fla. 2nd DCA 2003) for the proposition that the a
3.800(b)(2) nmotion adequately preserved the issue regarding
habi tual i zati on, even though an objection was not posed at
sentencing. In Edison, the defendant argued that the prior
felony convictions used to qualify himfor habitual felony

of f ender sentencing were not sequentially and separately
obtained. Clearly, such a case is factually distinguishable
fromthe case at bar, as Edison does not involve Blakely. The
very nature of the Blakely issue is that the action should
have been taken by the jury and not the court, but no objec-
tion was nmade when the court took the allegedly inproper
action. Thus, there is no direct and express conflict.

Petitioner further alleges conflict with Sheffield v.

State, 903 So.2d 1009 (Fla. 4th DCA 2005), in which the defen-

dant raised an Apprendi® and Bl akely challenge to his habitual

viol ent felony offender sentence pursuant to a rule 3.800

notion. The fourth district court of appeal addressed the



issue on the nerits and held that neither case is applicable
to habitual offender and/or prison rel easee reoffender sen-
tencing. Petitioner argues that because the opinion only
addressed the issue on the nerits, it necessarily recognized
t hat defendant preserved the issue by raising it in a rule
3.800 notion. Hence, Petitioner is arguing that the court in
Sheffield inpliedly held that preservation was acconpli shed by
virtue of the 3.800 nmotion. Such an inference does not con-

stitute express and direct conflict. Dept of HRS. Because the

opi ni on does not even nmention the issue of preservation, there
can be no express and direct conflict with the subject case.
Additionally, unlike the subject case, Sheffield did not
I nvol ve a 3.800(b)(2) motion. Instead, it involved a 3.800(a)
notion, which only applies to illegal sentences, as opposed to
3.800(b)(2), which applies to any sentencing error. This is
one nore distinction which renoves this case fromthe real m of
direct and express conflict with the subject case.

Anot her essential consideration is the fact that after
finding that the matter was not preserved, the |ower court in
t he subject case, like the appellate courts in the districts

t hroughout the State, ultimtely held that the matter was
wi thout nerit.® Petitioner has failed to present any argunent

that the outcome, that the case is without nerit, would be any



different if this Court were to find that the issue was pre-
served. Thus, it would fly in the face of judicial econony to
grant jurisdiction in the subject case where there is no
di spute that the ultimte outconme would not be changed.

Accordingly, review should be denied. Wainwight v. Taylor,

476 So. 2d 669 (Fla. 1985).
Petitioner also argues that the decision in the case at

bar is in conflict with Plumer v. State, 935 so.2d 35 (Fla.

1st DCA 2006) to the extent that the | ower court’s decision
finds that sentencing chall enges based on Bl akely are not
preserved when raised for the first tinme in a 3.800(b)(2)
notion to correct sentencing errors. No such express and
direct conflict exists, as the cases involve two distinctly
different issues. The issue in Plumer was whether a chal -
| enge based on the need for jury findings regarding victim
injury points nust be raised at or prior to sentencing for
preservation on appeal. The issue in the subject case is
whet her a chal |l enge based on the need for jury findings re-
gardi ng recidivism enhancenent nust be raised at or prior to
sentencing for preservation on appeal. The subject case is
not in conflict with Plummer because it involves preservation
of a distinctly different issue.

Petitioner’s further argunments as to jurisdiction on the



preservation issue are without nerit, as there was no case
whi ch involved a pipeline case and the question of when a
chall enge had to be made to preserve a direct appeal claim
that qualifications for habitualization had to be decided by a
jury rather than a judge. The | ower court’s opinion does not
expressly and directly conflict with an opinion of this Court
or another district court of appeal on the issue of whether a
3.800(b)(2) nmotion preserves a Bl akely issue on jury findings
of qualifications for habitualization where Bl akely was de-
cided after the sentence was inposed and Petitioner failed to

rai se an Apprendi or Blakely issue at the time of sentencing.

CONCLUSI ON
As indicated by the foregoing facts, authorities and
reasoni ng, the lower court’s opinion does not expressly and

directly conflict with Edison v. State, 848 SO. 2D 498(Fla. 2nd

DCA 2003); Sheffield v. State, 903 So.2d 1009 (Fla. 4th DCA

'Bl akely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159
L. Ed. 2d 403 (2004).

“Apprendi v. New Jersey, 530 U.S. 466 (2000)

3

Tillman v. State, 900 So. 2d 633 (Fla. 2d DCA 2005); Frunenti
v. State, 885 So. 2d 924 (Fla. 5th DCA 2004); McBride v. State,
884 So. 2d 476, 478 (Fla. 4th DCA 2004); Jones v. State, 900
So.2d 633 (Fla. 1st DCA 2005) (Bl akely does not entitle a
defendant to have a jury determ ne whether he has the requi-
site predicate convictions for a habitual felony offender
sent ence).




2005); Plumer v. State, 935 So.2D 35 (Fla. 1st DCA 2006) or

with any other decision of a district court of appeals or of
this Court. Thus, Respondent respectfully maintains that this
Court lacks jurisdiction and the petition to invoke discre-

tionary jurisdiction should be denied.
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foregoing Brief of Respondent On Jurisdiction was nmailed to
ANTHONY C. MUSTO, P.O. Box 2956, Hall endal e Beach, Florida,

33008-2956 on this 10th day of October, 2006.

LI NDA S. KATZ
Assi stant Attorney General
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