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| NTRODUCTI ON

Petitioner WIllie Earl Luton was the defendant in the trial
court and the appellant on appeal. Respondent State of Florida
was the prosecution in the trial court and the appellee on
appeal . The parties will be referred to in this brief as “M.
Luton” and “the state.” The synmbol “A” wll constitute a
reference to the appendi x being filed along this brief.

STATEMENT OF THE CASE AND FACTS

On appeal to the Third District Court of Appeal, M. Luton
challenged the trial court’s denial of his nobtion to correct
sentencing error, which had been filed pursuant to Florida Rule
of Crimnal Procedure 3.800(b)(2) (A 7). He asserted that his
sentence as a habitual violent felony offender was unlawf ul
under the dictates of Blakely v. Washington, 542 U S. 296 (2004)
(A 2-5), which was decided while the appeal was pending (A 7).
That contention was based on the fact that there had been no
jury determnation that the statutory requirenments for such
sentenci ng had been net (A 3-4).

Al though it subsequently went on to discuss the nerits of
M. Luton’s claim (A 5), the district court, in its initial
opi ni on, disposed of the issue by stating (A 4):

First, the defendant nade no objection in the
trial court that the jury, rather than the judge, nust
determ ne whether the defendant qualified as a HVFO

Since there was no tinely objection to the trial court
sitting as the trier of fact on the habitualization



issue, the point 1is not properly preserved for
appel l ate revi ew. See McGegor v. State, 789 So. 2d
976, 977 (Fla. 2001).

In a second opinion granting clarification and denying
rehearing and certification (A 8), the district court rejected
M. Luton’s assertion that the issue was preserved by the notion
to correct sentencing error. The court stated (A 6-7):

We adhere to the view that the defendant did not
timely raise this issue below If a defendant
believes that he is entitled to a jury trial on the
question whether he qualifies for habitualization,
logically he nust raise that issue before, not after
the sentencing proceeding. The defendant neither
requested a jury not objected to the trial judge
sitting as the trier of fact for purposes of habitua
of f ender sentenci ng.

The defendant may be arguing that he could not
have nmade a Blakely argunent at the tinme of his
sentenci ng because Blakely had not been decided at
that tine. The Bl akely decision was announced after
this appeal had comenced. That fact rmakes no
di f f erence. To raise the issue tinely, and thus
preserve the point for appellate review, the defendant
needed to request a jury trial on sentencing, or
object to the trial judge sitting as the trier of
fact, prior to the sentencing hearing. As stated in
an anal ogous case, “To benefit fromthe change in |aw,
t he defendant nust have tinely objected at trial if an
objection was required to preserve the issue for
appellate review” See Smith v. State, 598 So. 2d
1063, 1066 (Fla. 1992) (citation omtted [by the
district court]).

Since the point was not tinely raised in the

trial court, it is not properly preserved for
appel late review See 8§ 924.051(1)(b), (3), Fla.
St at .

Thi s proceeding foll ows.



SUMVARY OF ARGUMENT

The decision under review is in express and direct conflict
with the decision of the Second District Court of Appeal in
Edison v. State, 848 So. 2d 498 (Fla. 2d DCA 2003). In the
present case, the court specifically concluded that a chall enge
to habitual offender sentencing nust be raised prior to or at
the time of sentencing and that such a challenge is therefore
not preserved for review when raised in a notion to correct
sentencing error (A 7-8). Considering the exact same question in
Edi son, the Second District held that the issue is preserved
when raised for the first in a notion to correct sentencing
error. 848 So. 2d at 499. The decision also conflicts wth
Sheffield v. State, 903 So. 2d 1009 (Fla. 4" DCA 2005), because
the court there dealt with precisely the claim presented by M.
Luton on review of denial of a nmotion to correct sentencing
error.

To the extent that the decision under review is read to
mean that issues based on Blakely v. Wshington, 542 U S. 296
(2004), are not preserved when raised for the first tine in a
motion to correct sentencing error, it directly and expressly
conflicts with the decision in Plumer v. State, = So. 2d
31 Fla. L. Weekly D1807, D1808 (Fla. 1%' DCA Aug. 4, 2006), which
stated that the Blakely challenge there was preserved because

was raised in a “notion under rule 3.800(b)(2).” By the sane



t oken, the decision here conflicts with a Iine of cases in which
Florida appellate courts have considered Blakely issues that
were raised for the first tinme by notion to correct sentencing
error.

In Amendnents to Florida Rule of Appellate Procedure
9.020(g) and Florida Rule of Crimnal Procedure 3.800, 675 So.
2d 1374, 1375 (Fla. 1996), the decision that adopted the rule
revision that allows for sentencing challenges to be nade by

notion to correct sentencing error during the pendency of

appeals, this court stated that “[t]he purpose of these
anmendnents is to ensure that that a defendant wll have the
opportunity to raise sentencing errors on appeal.” Expanding on

this concept, the Fifth District Court of Appeal in Davis v.
State, 868 So. 2d 647, 649 (Fla. 5" DCA 2004), quashed on other
grounds, 887 So. 2d 1286 (Fla. 2004), noted that “a principal
objective of the rule is to allow a defendant to preserve an
ot herwi se unpreserved error.” Al t hough these decisions
enconpass all sentencing errors, the decision in the present
case carves out an exception for the sort of error presented

here and, by doing so, it creates express and direct conflict.



ARGUVENT
I

BY CONCLUDI NG THAT A DEFENDANT DOES NOT' PRESERVE FOR

REVIEW A CHALLENGE TO A HABI TUAL OFFENDER SENTENCE

RAISED IN A MOTION TO CORRECT SENTENCI NG ERROR, THE

DECI SION OF THE THI RD DI STRICT COURT OF APPEAL IN THE

PRESENT CASE EXPRESSLY AND DI RECTLY CONFLI CTS W TH THE

DECISION OF THE SECOND DI STRICT COURT OF APPEAL IN

EDI SON V. STATE, 848 SO. 2D 498 (FLA. 2D DCA 2003) AND

WTH THE DECISION OF THE FOURTH DI STRICT COURT OF

APPEAL | N SHEFFI ELD V. STATE, 903 SO 2D 1009 (FLA. 4™

DCA 2005).

As recognized by the Third District Court of Appeal (A 7),
M. Luton, in his notion to correct sentencing error filed
pursuant to Florida Rule of Crimnal Procedure 3.800(b)(2),
asserted that his habitual violent felony offender sentence
violated the dictates of Blakely v. Washington, 542 So. 2d 296
(2004).

The district court nonetheless determned that the issue
was not preserved for appellate review, stating, “If a defendant
believes that he is entitled to a jury trial on the question
whether he qualifies for habitualization, logically he nust
rai se that issue before, not after, the sentencing proceeding (A
7)” Applying those dictates to M. Luton, the court concl uded,
“To raise the issue tinely, and thus preserve the point for
appel late review, the defendant needed to request a jury tria

on sentencing, or object to the trial judge sitting as the trier

of fact, prior to the sentencing hearing (A 7).”



The Second District Court of Appeal reached precisely the
opposite conclusion in Edison v. State, 848 So. 2d 498 (Fla. 2d
DCA 2003). In that case, as here, the defendant did not object
to his habitual offender sentence either before or during the
sentencing, but did so in a notion to correct sentencing error
The court stated, 848 So. 2d at 499:

Al though Edison did not object to his HFO sentence

during sentencing, he has preserved the issue for

review by filing a notion to correct sentencing error
pursuant to Florida Rule of Crimnal Procedure
3.800(hb)(2).

Clearly, the present case directly and expressly conflicts
wi th Edi son.

In addition, the present case conflicts with the decision
in Sheffield v. State, 903 So. 2d 1009 (Fla. 4'" DCA 2005). The
def endant there not only challenged his habitual violent felony
of fender sentence pursuant to a Rule 3.800 notion, but he did so
by specifically alleging that it violated Blakely, 903 So. 2d at
1010, the exact nature of the challenge nade by M. Luton (A 6-
7). The Fourth District in Sheffield dealt with issue solely on

the nerits, thereby recognizing that a defendant preserves such

an issue by raising it in a Rule 3.800 notion.



TO THE EXTENT THAT THE DECI SION IN THE PRESENT CASE IS
READ TO MEAN THAT SENTENCI NG CHALLENGES BASED ON THE
DECSI ON | N BLAKELY V. WASHI NGTON, 542 U.S. 296 (2004),
ARE NOT PRESERVED WHEN RAlI SED FOR THE FIRST TIME IN A
MOTI ON TO CORRECT SENTENCI NG ERRORS, | T EXPRESSLY AND
DI RECTLY CONFLICTS WTH THE DECISION OF THE FIRST
DI STRICT COURT OF APPEAL IN PLUMMER V. STATE, ___ SO
2D, 31 FLA. L. WEEKLY D1807 (FLA. 15" DCA AUG 4,
2006), AND WTH A PANOPLY OF DECISIONS I N CASES THAT
REVI EWED BLAKELY |SSUES THAT AROCSE | N PRECI SELY SUCH

MOTI ONS.

To the extent that the decision in the present case is read
to nean that Blakely issues are not preserved when raised for
the first time in a notion to correct sentencing error, it is in
conflict with the decision in Plunmer v. State, = So. 2d
31 Fla. L. Wekly D1807 (Fla 1°* DCA July 3, 2006). There, the
def endant asserted in a Rule 3.800(b) notion that the scoresheet
points were illegal pursuant to Blakely and the First District
found that “because Appellant filed the notion under rule

3.800(b)(2), his contentions are preserved for our review” 31

Fla. L. Weekly at D1808.1

YPlunmer is just one of many cases in which Florida appellate
courts have reviewed Blakely issues that were raised in notions

to correct sentencing errors. See, e.g., dennon v. State,
So. 2d ___, 31 Fla. L. Weekly D2241 (Fla. 5'" DCA Aug. 25, 2006);
Morrow v. State, __ So. 2d ___, 31 Fla. L. Wekly D466 (Fla. 1%

DCA Feb. 13, 2006); Coggins v. State, 921 So. 2d 758 (Fla. 1%
DCA 2006); Richardson v. State, 915 So. 2d 766 (Fla. 2d DCA
2005); Wllians v. State, 907 So. 2d 1224 (Fla. 5" DCA 2005).

The decision under review conflicts with this entire line of
cases.



1]

BY SINGLING OQUT THE ISSUE IN TH S CASE AS THE ONE

SENTENCI NG | SSUE THAT CANNOT BE PRESERVED BY THE USE

OF A MOTI ON TO CORRECT SENTENCI NG ERROR, THE DECI SI ON

IN THIS CASE EXPRESSLY AND DI RECTLY CONFLICTS WTH THE

DECISION OF THIS COURT |IN AMENDMVENTS TO FLORI DA RULE

OF APPELLATE PROCEDURE 9.020(g) AND FLORIDA RULE OF

CRI M NAL PROCEDURE 3.800, 675 SO 2D 1374 (FLA. 1996),

AND THE DECI SI ON OF THE FI FTH DI STRI CT COURT OF APPEAL

IN DAVIS V. STATE, 868 SO. 2D 647 (FLA. 5™ DCA 2004),

QUASHED ON OTHER GROUNDS, 887 SO 2D 1286 (FLA. 2004).

The district court decision here singles out the sentencing
issue this case presents and determnes that it alone cannot be
preserved by the use of notion to correct sentencing error (A
7). In doing so, it expressly and directly conflicts with the
decision of this court that adopted the procedure for filing
nmotions to correct sentencing errors during the pendency of
appeal s. In Anendnents to Florida Rule of Appellate Procedure
9.020(g) and Florida Rule of Crimnal Procedure 3.800, 675 So.
2d 1374, 1375 (Fla. 1996), this court stated that “[t]he purpose
of these anendnents is to ensure that a defendant w Il have the
opportunity to raise sentencing errors on appeal.” It made no
exceptions for the sort of issue presented here, or for any
ot her sort of sentenci ng issue.

Expandi ng on the concept expressed by this court, the Fifth
District Court of Appeal noted that “a principal objective of

the rule is to allow a defendant to preserve an otherw se

unpreserved error.” Davis v. State, 868 So. 2d 647, 649 (Fla.



5'" DCA 2004), quashed on other grounds, 887 So. 2d 1286 (Fla
2004). The decision under review also conflicts with this case.
CONCLUSI ON

Based upon the foregoing argunment and authorities, M.
Luton respectfully submts that this court should accept
jurisdiction in the present case.?

Respectfully submtted,

BENNETT H. BRUMVER
Publ i ¢ Def ender

ANTHONY C. MUSTO

Speci al Assistant Public Defender
Fl ori da Bar No. 207535

P. O Box 2956

Hal | andal e Beach, FL 33008- 2956

2The fact that the district court in the present case, after
finding that the asserted error was not preserved, also
indicated its disagreenent with M. Luton’s position on the
merits should not inpact the decision as to whether this court

shoul d accept this case. The determination by the district
court that the issue was not preserved may well have a
substantial inpact on M. Luton. Shoul d he seek habeas corpus
in a federal court, the determ nation could keep that court from
reaching the nerits of his claim Mor eover, regardl ess of the
i npact on M. Luton, the conflict discussed in this brief wll

create confusion in the courts of this state, so a determnation
of the question by this court is inportant.
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