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ARGUNVENT
A MR, LUTON S MOTI ON WAS TI MELY

The state asserts on page 11 of its brief that M. Luton
has “failed to acknow edge that his 3.800(b)(2) notion was not
properly filed, as it was not served before Defendant served his
first brief.” I ndeed, M. Luton has not acknow edged this
al |l egation and he does not acknow edge it for one sinple reason.
Contrary to the state’s claim the notion was not untinely.

What the state fails to acknowedge is that M. Luton
obt ai ned the perm ssion of the Third District to file the notion
when he did. Bl akely v. Washington, 542 U S. 296 (2004), the
case that fornmed the basis for the notion, was decided one day
after M. Luton served his initial brief. Two days thereafter,
M. Luton filed a notion for leave to withdraw that brief in
order to file a nmotion to correct sentencing error based on
Bl akely and the Third District allowed himto do so and to file
an anended initial brief which added the Blakely issue to those
relating to the conviction. Only after the court entered its
order in this regard did M. Luton file his notion.

The state goes on to argue on page 12 of its brief that M.
Luton “appears to overlook the fact that 3.800(b) is a rule of
procedure.” M. Luton has certainly not overlooked that fact;
rather, he suggests that it is the very reason why the notion

was tinely. Courts may extend or otherwise alter procedural



time periods and that is what occurred here. To accept the
state’s argunent that the notion was untinely after the district
court authorized it to be filed is to say that any tine a brief
is served after an appellate court grants a notion for extension
of time, it is untinely because it is served after the tine
established by the appellate rules. Such a conclusion would be
absurd, but so is the one urged by the state with regard to the

filing of the notion to correct sentencing error in this case.?

! Moreover, the state should not be heard to conplain about the
all eged untineliness of the notion because it did not tinely
assert its claim in this respect before either the district
court or the trial court. Wen M. Luton sought to wi thdraw his
initial brief, the state objected solely because of its belief

that the proposed notion was wthout nmerit. It in no way argued
or even suggested that the procedure proposed by M. Luton was
i mpr oper. Likewwse, in the trial court, the state filed a

response to the notion which was directed solely to the nerits
of the issue and which in no way asserted that the notion was
untinmely or any manner deficient (SR 5-6). After M. Luton
raised the issue in his amended initial brief in the district
court, the state, in its answer brief, again addressed only the
merits of M. Luton’s position. Moreover, it specifically
rephrased the point in a manner that stated the issue solely as
one dealing with the denial of the notion to correct sentencing
error (State’s Answer Brief, pp. i, 35). It did not in any
respect raise any claim regarding preservation, nor did it
argue, suggest, or even inply that M. Luton’s notion was
i nproper, untinely, or any way deficient. Li kewi se, at oral
argument in the district court, the state nade no assertion as
to any procedural reason why the court should not reach the
nmerits of the issue (Reply to Response to Order of March 23,
2006, p. 2). Not wuntil after the Third District issued an
opinion stating that the issue was not preserved, and after M.
Luton filed a notion for rehearing challenging that concl usion,
and after the district court ordered the state to file a
response, did the state ever claimthat the notion was untinely.

A simlar situation was dealt with in Thomas v. State, 599
So. 2d 158 (Fla. 1°' DCA 1992). There, the state argued for the



It should further be recognized that the Third District’s
authorizing M. Luton to proceed was entirely in keeping wth
the fact that allowing notions to correct sentencing errors
whil e cases are pending on appeal pronotes judicial econony and
cuts down on the anount of litigation. To accept the state’s
position is to say that upon |earning of a new case decided the
day after a brief is served, appellate counsel should do
nothing, wait until the appeal is over, raise the issue before
the trial court at that tine, and then take another appeal.
Such an approach woul d di sserve defendants, the state, and the
courts. It would run contrary to the rationale underlying

notions to correct sentencing errors. Thus, not only should the

first time in a nmotion for rehearing that the defendant had
failed to preserve an issue. The First District rejected the
state’s claimon two bases, because, under the facts, the issue
was preserved and “because the state inproperly attenpts to
insert this issue for the first time on notion for rehearing.”
599 So. 2d at 160-161 n. 1. Both conclusions are equally
applicable here. In fact, the logic behind the state waiving
the right to assert its procedural claim applies even nore
strongly here because had the state raised its claim when M.
Luton sought to withdraw his brief, and had the district court
found it to be neritorious, the court would have likely granted
M. Luton’s alternative request to relinquish jurisdiction to
the trial court. Under such circunstances, M. Luton could have
raised the Blakely issue pursuant to either Fla. R Cim P.
3.800(a) or 3.850, taken an appeal from the denial of his
nmoti on, and noved to consolidate his two appeals. That process
woul d have plainly put the issue before the Third District in a
proper manner.



state’s position in this regard be rejected, but the procedure
foll owed here by M. Luton should be encouraged.?

B THE POLI CY REASONS SET FORTH BY THE STATE HAVE NO BEARI NG
ON THE QUESTI ON OF WHETHER THE MOTI ON HERE WAS Tl MELY

On page nine of its brief, the state sets forth nunerous
policy reasons why the state believes that Bl akely clainms should
have to be raised prior to sentencing. Such factors are
i nappropriate considerations in determning whether M. Luton
preserved his claim That is because for the reasons discussed
in M. Luton’s initial brief, it is clear that under the rule as
it now exists, the issue he raised is a proper subject for a

motion to correct sentencing error.?® The policy reasons

2 (One additional coment by the state regarding this aspect of
this case should al so be addressed. The state on page 11 of its
brief asserts that M. Luton’s “recitation of the facts vaguely
represents that he filed a notion to correct sentencing error
‘[w hile his appeal was pending.’” M. Luton used that |anguage
because it accurately sets forth the facts relevant for this
court’s consideration of the issues raised. The facts regarding
the withdrawal of the initial brief and the district court’s
aut horization to file the notion are relevant only to
denmonstrate the lack of nerit of the state’'s eleventh-hour
effort to inject the tineliness issue. Clearly, the district
court did not consider those facts relevant because it ignored
the assertion nade by the state when it was ordered to respond
to M. Luton’s notion for rehearing and instead franed the issue
in terms of M. Luton “explain[ing] that after the appeal had
been initiated, he filed a nmotion to correct sentencing error
pendi ng appeal under Florida Rule of Crimnal Procedure
3.800(b)(2).” Luton v. State, 934 So. 2d 7, 10 (Fla. 3d DCA
2006) . The court’s description is obviously quite simlar to
that used by M. Luton in his initial brief.

%It is extrenely interesting to note that the state offers no
response at all to M. Luton’s discussion in his initial brief
of the purposes of the rule as it now exists, of how it plainly



asserted by the state are proper natters for consideration by
this court as possible reasons to change the rule. Thus, should

this court find them worthy of such consideration,* M. Luton

enconpasses the notion at issue here, or of how the district
courts of this state have consistently considered clains simlar
to the one raised by M. Luton. The state’s silence speaks
| oudly. M. Luton also notes that in his initial brief he
poi nted out that the Third District, in reaching the question of
the retroactivity of Blakely in appeals from denials of post-
conviction notions inherently found the Blakely challenge to
have been preserved by those notions. Subsequent to the service
of that initial brief, this court, in Galindez v. State, 32 Fl a.
L. Wekly S89 (Fla. Feb. 15, 2007), also addressed the
retroactivity question in a case in which the issue had been
raised in a post-conviction notion, wthout any indication of
any need to have preserved the issue either at or before
sent enci ng.

“*M. Luton asserts that they are not. Essentially, the state
argues that allowng the issue to be raised on a notion to
correct sentencing error would require the enpanelling of a
second jury when the notion is found to have nerit. There is an
easy way of avoiding such a process, however, and that is doing
t hi ngs right when sentence i s inposed. The state itself on page
nine of its brief appears to suggest one appropriate way of
obviating the need for a second jury, having a bifurcated
proceeding following the receipt of the verdict (the state's
brief actually refers to such a proceeding occurring after “jury

selection,” a reference which M. Luton assumes is a
t ypographi cal error). Such an approach would conply wth
Bl akely and would require only one jury. M. Luton, notes
addi tional ly, however, t hat depending on this court’s
determi nation of the nerits of the issue he raises, there may
not even be a need for a bifurcated processs. A proceeding
i ndependent from the guilt phase of a trial wll only be

necessary if this court accepts M. Luton’s position that all
the requirements of the statute over and above the sinple fact
of a prior conviction nust be proven to the jury. Should this
court conclude that only the fact that the offense for which
sentence is being inposed occurred wthin the tinmefrane
established by the statute (the factor that M. Luton suggests
is nost clearly within the scope of Blakely), that fact can
easily be submtted to the jury at the tinme the question of
guilt is submtted. Al it would require is a check-off box or



woul d suggest that it refer the matter for study by the Florida
Rules of Crimnal Procedure Conmmittee or, if it finds such
referral unnecessary, that it consider the reasons itself and
adopt whatever changes it nmay deem appropriate for future
pr oceedi ngs. Whatever is done in that regard, however, should
have no inpact whatsoever on the present case. M. Luton
properly preserved this issue under the rule now in effect and
any subsequent anendnents to the rule cannot change that fact.

In concluding its argunent as to the policy reasons, the
state submits on page 10 of its brief that a request for a jury
trial on sentencing or an objection to the judge determ ning the
factors required for habitual offender sentencing must be nmade
prior to the sentencing proceeding. It then posits that M.
Luton “does not dispute that this was not done” here. To the
contrary, however, M. Luton did argue on pages 18-19 of his
brief that the invocation of the right to a jury trial
enconpasses all determnations that fall within a jury’'s purview
under the Constitution. Because he did invoke® that right, he

does not accept the state’'s characterization of his position.

line on the verdict form simlar to what is used when the jury
is asked whether a crinme occurred with the use of a firearm or
weapon. The check-off could either call for a finding that the
of fense occurred on a specific date or that it occurred before
the date marking the end of the statutory tinmefrane. There
woul d be no need to refer to the prior offense.

>Cf course, the right to a jury trial is invoked unless it is
voluntarily, knowi ngly, and intelligently waived. Tucker v.



C THE ERROR | S FUNDAMENTAL

The state contends that this court should not reconsider
its determnation in McGegor v. State, 789 So. 2d 976, 978 n.2
(Fla. 2001), that relief for errors under Apprendi v. New
Jersey, 530 US. 466 (2000), is unwarranted wunder the
fundanental error doctrine. The state bases this position on
the assertion on page 16 of its brief that “Blakely nerely
clarified Apprendi.”

M. Luton disagrees, as do the highest courts of at |east
two states. The Supreme Court of Vernont found Blakely’'s
clarification to be sufficient to call for reversal in a case in
which the appellant did not raise his Blakely claimuntil oral
argunent on appeal . In State v. Yoh, 910 A 2d 853 (Vt. 2006),
the court dealt with a situation in which, at the time of the
filing of the appellant’s first appellate brief, Apprendi had
been decided, but Blakely had not. 910 A . 2d at 873. The
appellant did not challenge his sentence in that brief, but he

| ater noved for and received a stay of the proceedings so that

State, 559 So. 2d 218, 219 (Fla. 1990). Thus, even if the
invocation of this right as to the trial is not deened to carry
over to sentencing, such a waiver would have to occur for the
right not to apply at sentencing. See State v. Osbourne, 715
N.W2d 436, 443 (Mnn. 2006) (although trial court was not
faulted for not making inquiry of defendant as to whether he
wi shed to waive jury trial on sentencing factors in light of the
fact that Blakely had not been decided at tine of sentencing,
“the necessary consequence is that any ‘waiver’ by Gsbourne by
his silence or his failure to object to the court acting as
fact-finder on sentencing factors, was ineffective.”).



he could file a notion for post-conviction relief. 1d. at 859.
When the trial court ruled against him he appealed, the two
appeals were consolidated,® id., and he raised for the first
time at oral argunent the contention that facts not proven to a
jury could not be used to increase his sentences. Id. at 870.
The court applied a “plain-error analysis” to vacate the
appel l ant’s sentence, id. at 874, indicating that an intervening
decision it had reached had been based on Bl akely, id. at 873-
874, that “[t]he Blakely Court stated that the jury-trial right

inplicated in its decision ‘is no nere procedural formality, but

a fundanental reservation of power in our constitutiona
structure,” and that, “[t]hus, there is no doubt that a Bl akely
error affects a defendant’s substantial rights.” ld. at 873
(citation omtted). It went on to state that when the

appellant’s brief was filed, “Apprendi had recently signaled a
shift in Sixth Arendment |aw, but it was still not obvious that
there was a reasonable argument for vacating appellant’s
sentence,” that “Blakely contained a clearer definition of the
statutory maximum for Apprendi purposes, and [that] this
definition led directly to” the intervening decision. Id. at

873. The court therefore stated, “W conclude that it would be

® M. Luton notes that the procedure in Yoh was very much I|ike
t he procedure he suggested above, n. 1, supra, mght well have
been followed in the present case had the state successfully
presented its preservation claim at the tine he noved to
wi thdraw his brief in the Third District.



both unfair to appellant and harnful to the public reputation of
Vernmont’s justice systemto allow appellant’s sentence to stand
under these circunstances.” |d.
Simlarly, in Snylie v. State, 823 N E 2d 679, 690 (Ind
2005), the court stated:
We conclude that it is appropriate to be rather
liberal in approaching whether an appellant and her

| awyer have adequately preserved and raised a Bl akely
i ssue. A very tough Blakely preservation rule would

pronpt practitioners to fill trial time and appellate
briefs with all imaginable contentions, contrary to
t he general advice that it is good practice to focus
on the nost viable issues. It would also drastically

alter the burden inposed on counsel as to what
constitutes effective assistance to their clients. As
we said in Fulnmer v. State, 523 NE 2d 754 (Ind.

1988), “An attorney is not required to anticipate
changes in the | aw and object accordingly” in order to
be considered effective. ld. at 757-58. As we

suggested above, a trial |awer or an appellate | awer
woul d not be ineffective for proceeding w thout adding
a Bl akel y claim before Bl akel y was deci ded.
Consequently, we do not deem the failure to raise a
Si xth Amendnent objection to the trial court as it
proceeded through sentencing to constitute forfeiture
of a Blakely issue for purposes of appellate review

This court should follow the sane approach.’
D THE SENTENCE | S | NVALI D UNDER BLAKELY
On the nerits, the state primarily relies upon cases that

stand for the proposition that the date of a prior conviction or

"Doing so would be in accord with the esteem this court has
shown for the right to jury trial, a right it has called
“indi sputably one of the npbst basic rights guaranteed by our
constitution,” State v. Giffith, 561 So. 2d 528, 530 (Fla.
1990), and *“an indi spensabl e conponent of our system of justice.
Blair v. State, 698 So. 2d 1210, 1213 (Fla. 1997).



of a prisoner’s rel ease need not be determned by a jury. Wile
M. Luton submits that those decisions run contrary to the plain
wor di ng of Apprendi and Bl akely, he notes that, even if they are
accepted, they do not resolve the issue he raises.

The statute here requires nore than just proof that a prior
conviction or release occurred on sone specific date. It
requires a showing that the crime for which the defendant is
bei ng sentenced occurred within five years of the conviction or
rel ease date and thus also requires proof of the date of the
subsequent crime.® That showing is clearly contingent on the
facts of the new case, not the prior one. It therefore cannot
be said to be enconpassed by “the fact of a prior conviction,”

Bl akel y, 542 U.S. at 301, quoting Apprendi, 530 U.S. at 490,°

8 The jury in the present case was not asked to, and did not,
make any finding as to the date of the offenses. The jury
instructions did not refer to the date (T 345-360, R 72-84), nor
did the verdict fornms (R 85-86). Moreover, the verdict forns
did not even follow the findings of quilt with the words, “as
charged in the information,” instead nerely preceding the
findings with the words, “as to Count One of the Information

chargi ng Aggravated Battery (R 85)” and “as to Count Two of the
I nformation, charging Attenpted Robbery (R 86).” Further, the
information itself was not specific, charging that the offenses
occurred “on or about” the date of May 27, 2002 (R 8, 9), a date
just over a nonth away from the end of the five-year period
defined by the statute, as calculated using the rel ease date
indicated on the affidavit submtted by the state at sentencing
(R 94).

°Contrary to the contention on page 18 of the state's brief that
M. Luton has lost “sight of the fact that Apprendi does not
apply to the fact of a prior conviction,” M. Luton suggests
that Apprendi’s limtation to the fact of prior conviction is
preci sely what denonstrates his entitlenent to relief.

10



even if such matters as the lack of a pardon or a conviction not
havi ng been set aside are deened to fall within that anmbit. It
t herefore nust be proven to a jury.
E THE STATE' S HARMLESS ERROR CLAI M SHOUD BE REJECTED

The state’s claimthat the error is harmess'® is based on
the sinple fact that M. Luton did not make any specific
allegation directed to the criteria for habitual violent felony
of f ender sentencing. That fact is not relevant in a harmnl ess
error analysis, however. |In State v. DQ@Qilio, 491 So. 2d 1129,
1139 (Fla. 1986), this court expressed sentinments that, when
applied to the present case, denonstrate that it cannot be
concluded that the error was harnl ess.

Harm ess error is not a device for the appellate court

to substitute itself for the trier-of-fact by sinply

wei ghing the evidence. The focus is on the effect of

the error on the trier-of-fact. The question is

whether there is a reasonable possibility that the

error affected the verdict. The burden to show the

error was harnless nust remain on the state. If the
appel l ate court cannot say beyond a reasonable doubt

1 'n n. 2, supra, M. Luton characterized the state’s initially
raising its tinmeliness claim when it was ordered to respond to
his motion for rehearing as an “eleventh-hour effort.” The
state’s harnmless error argunment, which was never presented at
all inthe district court, is comng well after the clock struck
twel ve. The rationale of Thomas, cited in n. 1, supra, in
support of M. Luton’'s position that the state should not be
heard on tineliness, applies even nore strongly here. See also
Ml ks v. State, 894 So. 2d 924, 928 n. 5 (Fla. 2005) (declining
to consider substantive due process and equal protection issues
not addressed by the district courts). Thus, the state should
be deened to have waived the right to argue harm ess error

11



that the error did not affect the verdict, then the
error is by definition harnful

Under the circunstances here, DiGuilio nmakes it clear that
the state nust bear the burden of proving beyond a reasonable
doubt that the jury would have reached the sane conclusion as
the judge on the question of whether the necessary factors were
proven. It has not even attenpted to neet this burden. \What's
nore, it cannot be said that the evidence here denonstrates
beyond a reasonable doubt that the jury would have found that
the criteria of the statute were shown. Any analysis in this
regard is inherently speculative because there is no way of

knowi ng what instructions the jury would have been given

regarding the elenents that had to be proven. It can probably
be presuned, however, that the court would have given
instructions that tracked the statute. In this regard, M.

Luton submits that the statute is witten in a manner that could
be interpreted either of two ways, one of which would call for
the conclusion that the present crine was conmtted beyond the
timefrane the statute defines, and that this fact denonstrates
that the jury could have accepted as true all of the state’'s
evidence and still found that the state failed to prove the

el enents. 1t

'Under the facts of the present case, it seens quite possible
that if the jury were uncertain as to the neaning of the
statute, they m ght well have given the benefit of the doubt to

12



M. Luton. Those facts hardly established a strong case. Wile
the jury's verdict denonstrates that they felt the state had
supplied proof beyond a reasonable doubt, they may have felt
that the evidence, which even the trial court described as
“somewhat weak (T 320),” was not sufficient to nake them want
M. Luton to receive an enhanced sentence.

The state’'s case turned on the testinony of the victim
Dani el Hernandez. M. Hernandez repeatedly stated flat out that
he had lost his mnd (T 215, 216, 219, 220) throughout the
period during which he was stabbed, made his show-up

identification, and gave his deposition. He asserted that he
had “cure[d] his brain” prior to trial through the use of “big
medi cation at Mexican Soup Market (T 215).” Despite this
“cure,” M. Hernandez’ identification of M. Luton at trial

occurred only after he indicated that he did not recall the
person who stabbed him too well (T 184), and only after the
prosecutor had described M. Luton’'s clothing to him by asking
if the person he saw on the night in question was the individual
with a green shirt (T 184). Even with this clearly inproper
suggestion by the prosecutor, the identification was i medi ately
foll owed by the adm ssion that M. Hernandez only remenbered “a
little (T 185),” and later by an indication that he did not
“recall very much (T 199).”

| t should also be noted that M. Her nandez  nmade
i nconsi stent statenents about whether the person who stabbed him
had facial hair or not (T 205-208) and about the noney taken
from him (T 214-215). He admitted to difficulties seeing at
ni ght, when the stabbing occurred (T 206-207). He did not cal
the police the first time he saw M. Luton after the stabbing (T
195). He stated that the knife used in the stabbing was white
(T 189), while nost of the knife seized from M. Luton sone
three days after the crine was black on the outside, with the
only white part being part of a black and white handle (T 318).
Further, although the knife was submtted for DNA testing (T
297-298) in light of the fact that it had caked blood on it (T
298), the state quite tellingly submtted no evidence as to the
results of the testing.

Although it is hard to imgine anyone who would not have
sone concerns over M. Hernandez' credibility, there are
specific indications in the record of the jury's qualnms in this
regard. They sent out questions during their deliberations (T
362, R 71) dealing with the tinme of day and with whether it was
raining, questions that seem to indicate that M. Hernandez’
ability to identify the person who stabbed him was a matter of
concern for them

13



Specifically, the statute requires a showing that the
of fense for which sentence is being inposed occurred “[w]jithin 5
years of the date of the conviction of the |ast enunerated

felony, or within 5 years of the defendant’s release from a

prison sentence .. that is inposed as a result of a prior
conviction for an enunerated felony, whichever is later.” 8§
775.084(1)(b)2.b, Fla. Stat. (enphasis added). Thus, the

statute uses different phrases in referring to a defendant’s
| ast conviction and to his or her date of release, using “last
enuner ated fel ony” when speaking of the date of conviction, and
“a prior conviction for an enunerated felony” when referring to
a defendant’s rel ease. Because of this inconsistency, and the
fact that the reference to the release follows the reference to
the conviction, the statute allows a jury to reasonably concl ude
that the state nust show either that the offense for which
sentence is being inposed occurred (1) within five years of the
date a defendant was convicted of the |ast enunerated felony, or
(2) within five years of release for an enunerated felony for
which he was convicted prior to the conviction for the |ast
enunerated felony. |If the jury here interpreted the statute in
that manner, it would have disregarded the affidavit regarding
M. Luton’s release date because it gives the release date for
the | ast enunerated felony and the jury would have felt that the

date of conviction for that felony would have been the rel evant

14



date. That date bei ng Decenber 27, 1993 (R 98-99), and the jury
not being provided wth any informati on about the release date
for any enunerated felonies commtted prior to the one in that
case, it would have determ ned that the five-year period would
have expired on Decenber 27, 1998, well before the date of the
crime at issue. Thus, had this issue been submitted to the
jury, the result could have been very different.
CONCLUSI ON

Based on the foregoing, M. Luton respectfully submts that

relief as requested in his initial brief should be granted.
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