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PRELI M NARY STATENMENT

Citations to the record on appeal will be referred to by

t he appropriate volume nunber followed by the page nunber.

XV



STATEMENT OF THE CASE

Appel l ant, Stephen Smith, and two other inmates housed at
Charlotte Correctional Institution (CCl), Dwi ght Eaglin and
M chael Jones,' were indicted and charged with two counts of
first degree nurder for the deaths of CCl Correctional O ficer
Darla K. Lathrem and fellow inmate Charles Fuston during an
attenpted escape.? (V1:1-2). Appellant’s trial counsel filed
nunmerous pre-trial motions and challenges to Florida s death
penalty schenme. The notions relevant to the issues raised in

this direct appeal wll be addressed by Appellee in the

'Appellant notes in his initial brief the “simlar cases” of
Dwi ght Eaglin v. State, SC06-760, and M chael Jones v. State,
| ower court case nunber 03-1527. Appel lant attenpts to
“incorporate by reference” the Jones case (Jones never
appealed his life sentence) and the entire record on appeal in
Eaglin's capital case. Initial Brief at xiii and 39. As this
Court stated in Johnson v. State, 660 So. 2d 648, 652 (Fla

1995), “[t]he attenmpt to cross-reference a brief from a
separate case is inperm ssible under any circunstances because
it may confuse factually inapposite cases, it |eaves appellate
courts the task of determning which issues are relevant
(which is counsel’s role), and it circunvents the page limt
requirenments. As a general rule, cross-referencing of records
is contrary to the holdings” in Wornos v. State, 644 So. 2d
1012 (Fla. 1994) and Jackson v. State, 575 So. 2d 181 (Fla

1991). Accordingly, this Court should reject Appellant’s
attenmpt to incorporate by reference the record on appeal in

Eagli n.

The State subsequently filed a notice of nolle prosequi
as to count Il of the indictnment charging Appellant with the
mur der of Charles Fuston. (V20:3758, 3798).

1



argument section of this brief. The Honorable WIlIliam L.
Bl ackwel | presided over the jury trial conducted in this case
on June 19-23, 2006. The jury returned a verdict finding
Appellant guilty of the first degree nurder of Darla Lathrem
under both theories of prosecution; preneditation and felony
mur der . ®

At the penalty phase proceeding the follow ng week, the
State i ntroduced evi dence regar di ng Appel lant’s prior
convictions for murder committed in the course of a burglary
and robbery in Broward County, honme invasion and sexual
assault of a teen-aged child in Broward County, and a
conviction for sexual assault of his younger sister with a
knife while living in Rhode Island. At the time of the
instant nurder, Appellant was serving nultiple consecutive
life sent ences at Charlotte Correctional I nstitution.
(Vv38:204-06) . As will be discussed in nore detail, infra,

Appel | ant presented numerous wi tnesses at the penalty phase

3The verdict form indicated that the jury found Appell ant
guilty of first degree preneditated nurder; first degree
mur der while engaged in the perpetration of, or in the attenpt
to perpetrate a felony, to wt: escape; and first degree
mur der while engaged in the perpetration of, or in the attenpt
to perpetrate a felony, to wit: resisting an officer wth
viol ence. (V20: 3852).



proceeding to establish nitigating circunstances.* After
hearing all of the evidence, the jury recomended that
Appel | ant be sentenced to death by a vote of 9-3. (V20:3909).

At the Spencer hearing on July 27, 2007, Appellant
testified that the killing of Darla Lathrem should not have
happened and he expressed his condolences to the victinms
famly. (Vv42:999-1000). Appel l ant al so voiced his opinion
that the State had argued in codefendant Eaglin's trial that
Eaglin was the ringleader and masterm nd, and in his trial,
the State argued that he was the masterm nd and ringl eader
(Vv42:1000). The State did not present any additional
information at the Spencer hearing.

On August 18, 2006, the trial judge followed the jury’'s
recommendati on and sentenced Appellant to death for the nurder
of CCI Correction Oficer Darla Lathrem  The court found the
followwng five aggravating circunstances: (1) the capita
felony was conmmtted by a person previously convicted of a

fel ony and under a sentence of inprisonnent; (2) Appellant was

‘Appel | ant presented evidence from his famly nmenbers
(nmot her, wuncle, brother, and two sisters), an attorney and a
social worker from Rhode Island, and a psychiatrist. In
addi ti on, Appel | ant pr esent ed evi dence from nunerous
correctional officers/consultants in an attenpt to denonstrate
how the victims position at CClI placed her in a vul nerable
position.



previously convicted of another capital offense or of a fel ony
i nvolving the use or threat of violence to the person; (3) the
capital felony was commtted for the purpose of effecting an
escape from custody; (4) the nurder was commtted in a cold,
cal cul ated, and preneditated nmanner w thout any pretense of
noral or legal justification; and (5) the victimof the crine
was a |law enforcenent officer engaged in the performance of
her official duties.?® (V21: 3961-63). In mitigation, the
court found that defense counsel presented an abundant anount
of evidence regarding Appellant’s dysfunctional fam |y
background and gave this factor great weight. The court also
found nmental and enptional health issues were established.
Specifically, the court found that Appellant had a history of

depression, Attention Deficit Disorder, and chronic substance

abuse, and gave these factors sone weight. (V21: 3963-64).
The court gave Appellant’s expression of renmorse little
wei ght . The court rejected the argunment that the failure of

officials at CClI to properly admnister the prison and to
properly supervise the inmtes was in sonme way a nmitigating

factor in this case. The court ultimtely concluded that the

®The court did not find aggravating factor (5) to be an
addi ti onal aggravating factor because it nmerged with
aggravating factor (3). (V21:3963).

4



aggravating circumstances in this case greatly outweighed the

mtigating circunmstances and sentenced Appellant to death.



STATEMENT OF THE FACTS

VWile serving nultiple 1life sentences at Charlotte
Correctional Institution (CCl), Appellant began planning an
escape attenpt. Fellow CClI inmates Kenneth Lykins and Jessie

Baker each testified to hearing Appellant discuss his escape
plans on a nunber of occasions.?® (Vv31:585-606, 663-86).
Lykins testified that he arrived at CCl in QOctober, 2002, and
after being released from closed management (CM status, he
was placed in F dorm and shared a cell wth Appellant.
(V31:569-71, 590). Sonetinme around January or February, 2003,
Lyki ns observed Appellant |ooking out a w ndow and Appell ant
stated that he wanted to “try these crackers again.” Lykins
testified that this nmeant Appellant wanted to escape again.
(V31:590-92). The last tine Appellant had attenpted to
escape, another inmate, John Beaston, had snitched on him
(V31:590-92).

After the inmtes had noved to another dorm due to the

construction renovations, Lykins again heard Appellant

® Appel | ant, codefendant M chael Jones, Lykins, and Baker

were all inmates that were working as inmate plunbers on a
construction crew performng renovations to CCI in 2003.
(V31:582). In m d-2003, the plunbing crew worked al nost daily

with nmenbers of the inmate fence/welders crew made up of
codef endant Dw ght Eaglin, nurder victim Charlie Fuston, and
John Beaston. (V31:582).



di scussing his escape plans. Appellant and M chael Jones were
both going to attenpt to go over the fence, but they had not
figured out how they were going to do it at that tine.
(V31:593). About a nmonth before the nurder, while housed in
yet another dorm Lykins heard the majority of the discussions
about the escape plans. Appellant and Jones planned to build
| adders to go over the fences, but their initial attenpt to
build a honmemade |adder failed to support Jones’ weight.
(V31:594-95). Because their homenade |adder did not work,
t hey planned on using the prison |adders from the tool room
Appel l ant planned to drill holes into the |adders and use
metal braces to nmake the | adders sixteen feet high by twenty-
three feet across. (V31:595). By this time, Dwi ght Eaglin
had also joined in with the planned escape because Smth and
Jones were not healthy enough to pull off the physical aspects
of it. (V31.597-98, 606). As part of this plan, Eaglin would
go between CCl'’s two perineter fences and wait for the gun

truck to drive by.’ Because it was summer, they anticipated

"The two perinmeter fences at CCl were approximtely twel ve
feet high and twenty feet separated the inner and outer

fences. The fences also contained razor wire at the top and
bottom (Vv33:907-08). The photographs and exhibits
introduced at trial, including those of the fences and

| adders, are currently not part of the appellate record and
are the subject of Appellee’s nmotion to supplenment the record
7



that the driver of the gun truck would have his w ndow down
and Eaglin would be able to strike him with a hamer.
(V31:596-97). The three inmates (Appellant, Jones and Eaglin)
pl anned to go before the construction project was conpleted
because, otherwise, they would not have access to the
| adders.® (V31:600-01).

The inmates attenpted to go before the construction
process moved to A dorm but they were unable to. Their |ast
chance to inplenment the | adder plan was during the
construction of A dorm In order to facilitate their plans,
Appel l ant, an inmate plunmber, volunteered for the welding crew
so that he could work at night in A dorm (Vv31: 601-02).
Appellant told Lykins that they wanted to go when they were

supervi sed at night by a female guard. (V31:603). Appellant

i ndicated that before he escaped, he was going to kill two
peopl e. Appel l ant wanted to kill inmate John Beaston by
hitting him in the head with a small sl|ledgehamer because
Beaston had previously snitched on him? (Vv31: 603-05).

filed contenmporaneous to this brief.

8Appel | ant was aware that the construction process was
going to conclude on June 12, 2003. (V31:681). The murders
occurred on the evening of June 11, 2003.

°Appel | ant al so was angry with Beaston because either John
8



Appel lant also indicated that the officer supervising them
woul d have to be killed so the i nmates woul d not have to worry
about the officer alerting others. (V31l:604). If the officer
was a femal e, Appellant was going to rape her. According to
Appel l ant, he “was gonna get nme a piece of pussy before |
| eave because if | get out there and die, at least | know I
got a shotta ass before | left.” (Vv31:604-05, 637-38).
Appellant also told Lykins to watch the news because he was
going to be fanpus. On June 10, 2003, the day before the
nmurder, Appellant told Lykins to stay away from A dorm on June
11, 2003. (V31:606).

Anot her I nmat e, Jessie  Baker, also testified to
statenments Appellant nade regarding his plans to escape.
Baker was a nmenber of the plunmbing crew with Appellant,
codef endant M chael Jones, and Kenneth Lykins. (V31: 663-65).

Codef endant Dwi ght Eaglin was a nenber of the fence/welding

Beaston or Charlie Fuston had cut sone |long pieces of netal
t hat Appellant had planned to use in one of his escape plans.
(V31: 675-76). This incident also caused Dw ght Eaglin to
become angry with Charlie Fuston, whom he threatened to kill.
(V31:676-77) . Shortly before the nmurder of CCI Correctional
O ficer Darla Lathrem Eaglin killed Fuston by striking himin
the head with a small sl|ledgehamrer. (V31: 656-59; V34:1017-
19).



crew,’ but he sometimes worked with the plumbing crew
(V31:667). In June, 2003, all of the inmtes worked in A dorm
on the renovations, but Baker and Lykins did not work on the
ni ght crew with Appellant, Jones, Eaglin, Fuston and Beaston.
(V31:671). Prior to the June 11, 2003, nurders, Baker heard
Appell ant state on an alnost daily basis that he planned to
escape and he told Baker to “watch the news,” and “if anyone
gets in our way, we're gonna kill the bitch.”' (V31:673,
677) .

Shortly after 4 p.m on June 11, 2003, CCI Correctional
O ficer Mary Polisco transported five inmates (Appellant,
Jones, Eaglin, Fuston, and Beaston) to A dormto work on the
construction project. (V30: 493-502). O ficer Polisco left
the five inmtes in A dorm under the supervision of CCl
Correctional Officer Darla Lathrem (V30:502-07). At 8:30
p.m, CCI conducted its master roster count of inmates and
O ficer Lathrem accounted for the five inmates in A dorm
(Vv30:507-08). CCl Correcti onal O ficer Kenneth George

received the count slip from Oficer Lathrem at approxi mtely

“The other nenbers of the welding crew were Charlie
Fust on and John Beast on.

"Codef endants Eaglin and Jones were sitting with the
group when Appellant made these statenents. (V31l:673-74).

10



8:50 or 8:55 p.m (V30:532-39).

Approxi mately an hour later, an alarm was triggered on
the inner perineter fence behind A dorm O ficers responding
to the scene observed Appellant, Jones, and Eaglin attenpting
to escape over the fences with | adders. (Vv30:412-21, 450-61
V32: 726-31) . VWen the first officers arrived, Eaglin was
| ocated in between the two perinmeter fences, Appellant was
climbing on a |adder, and Jones was standing next to the
| adder inside the prison yard. (Vv30:417-20). Appellant and
Jones saw the officers and ran into A dorm where they were
qui ckly apprehended. (V30:417; V32:726-31).

The responding officers were unsuccessful in reaching the
i nmat es’ supervising correctional officer, Oficer Lathrem on
her radio, and once inside A dorm they discovered a |ocked
nmop closet with a large pool of blood comng from under the
door.' (V30:423-25, 547-48). Once they were able to obtain a
key from the control room they opened the closet door and
found OFficer Lathrem ™ (V32:749-64). Officer Lathrem had no

pul se, was not breathing, and had obvious injuries to her

“Officer Lathremis radio and keys were subsequently
| ocated in the toilet of one of the cells. (V32:789).

BBA sl edgehamrer was found in a pool of blood in the
closet. (V30:426; V33:934-35).

11



head. (V30: 549) . The medical examiner testified that
O ficer Lathrem died as a result of at |east three blunt
trauma injuries to her skull and head which caused extensive
damage to her brain. (V34:997-1016). The pattern injuries to
her head indicated that the sledgehammer found in the nop
cl oset nost likely caused her injuries.®™ (V34:1014-15).

In addition to finding Oficer Lathrem | ocked in the nop
closet, officers responding to A dorm after the escape attenpt
al so found inmates Charles Fuston and John Beaston |ocked in
separate cells. I nmat e Beaston was sitting in a |ocked cel
downstairs and holding a rag to a head injury, while inmate
Fust on was unconscious and lying in a massive pool of blood in
an upstairs cell. (V30:463-64; V31l: 655-62). | nmat e Beast on
survived his head injury, but inmte Fuston died as a result
of his head injuries.?®®

After he was apprehended, Appellant gave four separate,

CCl nurse Robert Colgan testified that although he was
not allowed to legally pronounce her dead, it was his opinion
that Officer Lathrem was dead when they unlocked the closet.
(Vv30: 548-52) .

»The bl ood on the sl edgehammer nmatched the victims DNA.
(V34: 1073- 74) .

®The nedical examiner testified that the head injuries to
Fuston were simlar to those of O ficer Lathrem and were npst
i kely caused by the sane sl edgehammer. (V34:1018-19).

12



post-Mranda statenments to lead Florida Departnment of Law
Enforcement (FDLE) Agent Steve Uebel acker. The fourth
statement was a video-taped walk-through at CCI that was
played for the jury.' (Vv35:1116-1253). Appellant described
in great detail on the video his actions on the night of the
murder. After Eaglin beat up Fuston with his fists and | ocked
Fuston in a cell, Eaglin walked by and told Appellant that
“we’re leaving tonight, it’s on.” (V35:1120-27). Appel | ant
saw Eaglin go back into Fuston’s cell with a sl edgehamrer and
Appel  ant went upstairs in tine to see Eaglin exiting the cel
covered in blood. Eaglin then went into a shower and cl eaned
up. (V35:1127-36).

VWhile Eaglin was in the shower, Appellant and Jones | ed
O ficer Lathrem to another quad under the pretense that they
needed sonmething from the nop closet. (V35:1139-43). Wile
O ficer Lathrem was unlocking the nop closet, Appellant saw
Eaglin sneak into a nearby cell with the sledgehanmer he had
used in the attack on Fuston. (Vv35:1143-47). Eaglin then
came around and struck Lathrem in the head wth the

sl edgehamer, knocking her to the ground. Eaglin then struck

Y"The other three statements were not introduced into
evi dence.

13



O ficer Lathrem in the face with the hammer a second tine.
According to Appellant, he asked Eaglin why he hit her a
second tine.*® (V35:1147-53). The inmates grabbed Officer’s
Lathremis radio and keys and placed her body in the nop
cl oset.

As Eaglin was finishing placing Oficer Lathrem in the

cl oset, Appellant and Jones went to get the | adders which were

outside A dorm When they returned wth the | adders,
Appel | ant saw Eaglin and Beaston heading into a cell, wth
Eaglin carrying a different hamrer. Because Beaston only had

four years left on his sentence, he did not plan to escape,
and the plan was to strike himin the head to make it | ook
li ke he was not part of the plan. (V35:1155-60). Appel |l ant
began taking apart l|adders and drilling holes to brace them
together, while Eaglin and Jones retrieved nore |adders.
Eventual ly, the three inmates took the | adders outside and put

them together in an L-shape. (V35:1160-1217) . The | adders

Bappellant did not follow through on his plans to rape
Officer Lathrem because, in his mnd, Eaglin killed her with
the second strike. (V35:1172-73).

YDuring the attack, codefendant Jones was standing at the
other end of the quad by an electrical outlet. (Vv35:1147).
The relative positions of the inmtes, as well as their
actions, are best determned by viewing State’'s Exhibit 36
Appel | ant’ s vi deot aped st at enent.
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did not work and the fence alarm sounded. Appellant and Jones
went back inside while Eaglin attenpted to scale the fences.
(V35: 1218- 20).

After Agent Uebelacker testified regarding Appellant’s
vi deo-taped statenent, the State rested. (V36: 1285).
Appel | ant moved for a judgnment of acquittal which the trial
j udge deni ed. (V26: 1286-96) . Thereafter, the defense also
rested. Foll owing closing argunents, the jury returned a
verdict finding Appellant guilty of first degree nurder.
(V36:1392). As previously noted, the verdict form indicated
that the jury found Appellant guilty of first degree nurder
under each theory of prosecution; preneditated nurder and
first degree nmurder while engaged in the perpetration of, or
in the attenpt to perpetrate a felony, to wt: escape and
resisting an officer with violence. (V20:3852).

At the penalty phase, the State presented evidence
regardi ng Appellant’s prior violent felony convictions. The
State called the prosecuting attorney who prosecuted Appell ant
in 1990 for nurder, armed robbery, and arned burglary wth
assaul t. Because defense counsel raised a confrontation

cl ause objection based on Crawford v. Washington, 541 U. S. 36

(2004), the trial judge ruled that the State could only
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introduce trial testinony from the 1990 jury trial, rather
t han having the prosecutor summarize the evidence. (V37:45-
65) . The evidence established that Appellant murdered an 80
pound elderly woman after breaking into her house. (V37:65-
88) .

The State al so i ntroduced evi dence sur roundi ng
Appel lant’s 1990 convictions for armed sexual battery, arnmed
burglary, armed robbery, and ki dnapping.? (V38:152-180). The
State introduced Appellant’s confession wherein he admtted to
breaking into a house and stealing a VCR and tapes, and
renoving a young girl from the house and forcing her to
perform oral sex on him outside. (Vv38: 156-71). The State
also briefly introduced evidence surrounding Appellant’s 1981
conviction for sexual assault on his sister in Rhode Island.?
(V38: 181- 90).

In mtigation, Appellant presented nunmerous w tnesses to
testify regarding his background and character, as well as

witnesses to testify regarding the policies and procedures at

%As a result of these 1990 convictions, Appellant was
serving multiple consecutive |ife sentences at CCl. (V38:204-
05).

Indditionally, the State presented three victim inpact
witnesses at the penalty phase who read from prepared
statenents. (V38:210-17).
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CCl at the time of the nmurders. Appellant presented testinony
from famly nmenbers and his social worker regarding his life
growing up in Rhode |Island. Appel l ant’s brother, Charles
Smth, who was serving a life sentence in Rhode Island for
murdering his step-daughter, testified that their father was a
violent, alcoholic man who was often physically and sexually
abusive to the kids and his wife. (V38:262-319). Appellant’s
uncle, sisters, and social worker reiterated the testinony
from Charles Smth regarding Appellant’s wupbringing in an
abusi ve environnment. In giving this mtigation great weight,
the trial court stated:

Def ense counsel presented an abundant and often

cunul ative quantity of evi dence about t he

Defendant’s famly of origin, including the famly’'s

hi story of sexual abuse and incest extending from

his immediate famly through the Defendant’s nother

and maternal grandfather. The Defendant’s father

was a dysfunctional, alcoholic figure who frequently

brutalized the Defendant and his brother, Charles,
as well as their mother; he also sexually abused the

Def endant’s sisters. These sisters essentially
overcane their abusive history to becone good and
functi onal menber s of soci ety al t hough t hey

described in heart-rendering fashion the pain and
difficulty they had experienced in recovering from
their dysfunctional famly background. Br ot her,
Charles, also testified about the early life of
these siblings by video deposition from the Rhode
Island State Prison where he is serving a life
sentence for nmurdering his step-daughter. The
Def endant and his brother, Charles, were renoved
from the honme at early ages and were involved with
juvenile authorities in Rhode Island for years.
Both these siblings essentially proved to be
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incorrigible and not susceptible of any significant

rehabilitation. The exi stence of such a

dysfunctional famly background was proven beyond

guestion and the Court gives it great weight.
(V21: 3963-64) . Additionally, Appellant presented evidence
from a forensic psychiatrist, Dr. Frederick Schaerf, that
i ndi cated Appellant suffered with a history of depression,
attention deficit disorder, and chronic substance abuse.
(V41: 771- 83)

At the Spencer hearing, Appellant testified that the
killing of Oficer Lathrem was not supposed to happen, and as
the trial court found, Appellant “expressed an apology of
sorts.” (V21:3964; V42:999-1000). Appellant al so stated:

As far as being the masterm nd, the ringleader,

the recruiter, they said that was Dw ght Eaglin, now

they said it was ne. \What was it?

That’s all | wanted to bring up. The things

that they said in Dwight Eaglin's trial they said in

my trial, and it was wr ong.

(Vv42:1000). As previously noted, supra at 3-4, the trial

court followed the jury's recommendation and sentenced

Appel l ant to death. This appeal foll ows.
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SUMVARY OF THE ARGUVMENT

| . Appellant’s claim that the trial court failed to
make requisite factual findings when denying his nmotion to
suppress is procedurally barred, as defense counsel never
requested additional findings by the court below or asserted
that such findings were constitutionally necessary. In
addition, the claimis without nmerit as due process does not
require a trial court to make factual findings when denying a
notion to suppress. Furthermore, in this case, the trial
court recited factual findings into the record prior to
admtting Smth' s statenents into evidence.

1. Appellant’s claim of ineffective assistance of
counsel is not cognizable on direct appeal. Trial counsel
filed a pre-trial nmotion to suppress and was not required to
make a contenporaneous objection in order to preserve the
i ssue for review

I11. Simlarly, Appellant’s claim that counsel was
ineffective for failing to object to the State’s introduction
of evidence that Appellant indicated a desire to rape a female
prison guard during the escape is not cognizable on direct
appeal . Appel | ant has not shown deficient performance or

pr ej udi ce.
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V. Appellant’s claim of ineffective assistance of trial
counsel is not cognizable on direct appeal. Even if this
Court were to consider this claim Appellant has failed to
establish either deficient performance or prejudice. Tri al
counsel moved for a judgnent of acquittal and made numerous
arguments in support of said notion. The fact that trial
counsel did not raise the neritless claim that Appellant now
asserts does not establ i sh defi ci ent per formance.
Furthernmore, Appellant was not prejudiced because, even had
Appel l ant raised the issue, the notion would have been deni ed.

V. The evidence is sufficient to support Appellant’s
conviction for first degree preneditated nmurder wunder the
principal theory. Appellant planned the escape from Charlotte
Correctional Institution for a lengthy period of time and told
other inmates that he planned to kill the supervising
correctional officer so that the officer could not alert
anyone to the escape attenpt. Once the escape plans had been
set in place and codefendant Eaglin had killed another inmate
with a sl edgehamrer, Appellant |led the correctional officer to
a mop closet so that Eaglin could sneak up on her with the
sl edgehammer and inflict the fatal bl ows.

VI. Even if this Court were to find that the evidence
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was insufficient to support preneditation, there 1is no
question that the evidence was sufficient to support
Appel l ant’s conviction for first degree felony nurder based on
the underlying felonies of escape and resisting an officer
with violence. Contrary to Appellant’s assertion, the
evidence was sufficient to support the felony nurder
conviction based on escape because Appellant was lawfully
confined at Charlotte Correctional Institution. Additionally,
Appel |l ant resisted the correctional officer’s lawful duty to
prevent escapes by participating in her nurder and stealing
her keys and radi o.

VIl1. This claim is procedurally barred, as the defense
bel ow never asserted that the State was taking an inconsistent
position in violation of due process. Mreover, Smth has not
presented a sufficient record for consideration of this issue,
since the Eaglin trial record is not before the Court. Even
if considered, the claim nust be denied because the record
refutes Smth's allegation of a due process violation.

VIIl. The trial court acted within its discretion in
denying Appellant’s mtion for mstrial after a wtness
i nadvertently nentioned a prior penalty phase proceedi ng which

Appel l ant had been subjected to as a result of his prior
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mur der conviction. The testinony was inadvertent and m ni mal .
Even if the court erred, the error was harnl ess.

| X. The trial court properly weighed the aggravating and
mtigating factors in this case and Appellant’s argunment that
the court inproperly balanced the aggravating factors against
the mtigation evidence is wthout nerit. Contrary to
Appellant’s assertion, his mtigation evidence is not so
overwhelmng so as to be dispositive; thereby preventing him
frombeing eligible for the death penalty.

X. Appellant’s death sentence is proportionate to other
death cases. Appellant was serving nmultiple |ife sentences in
pri son when he planned an escape, including killing any guard
that interfered with his plans. The court found five weighty
aggravators and properly <concluded that the aggravation
out wei ghed Appellant’s nonstatutory mtigation.

XI. The trial court did not abuse its discretion in

denying Appellant’s special jury instruction on mtigating

factors. The court properly instructed the jury wth the
“catch-all” instruction.
XIl. Trial counsel was not ineffective for failing to

reassert his pre-trial motion challenging the State’'s |ethal

i njection procedure. Counsel was not deficient and Appell ant
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cannot establish prejudice for failing to renew a notion that
| acks merit.

XIIl. Appellant’s claim that Florida’s lethal injection
procedure violates the separation of powers doctrine has not
been preserved for appellate review Even if Appellant had
preserved the issue, this Court rejected the instant claimin

Diaz v. State, 945 So. 2d 1136 (Fla. 2006).

XI'V. Appel lant’s argunment that Florida’s capital

sentencing scheme violates due process and Ring v. Arizona,

536 U.S. 584 (2002), is without nerit and has repeatedly been
rejected by this Court.

XV. Appellant’s claim that the trial court erred in
instructing the jury on their advisory role is procedurally
barred as the claim was not preserved bel ow During defense
counsel’s penalty phase closing argunent, counsel made
i mproper argunments concerning the jury's role as sentencer and
the trial court properly sustained the prosecuting attorney’s
obj ecti on. Thereafter, the court gave a curative instruction
that mrrored Florida s standard jury instruction which fully
advised the jury of the inportance of its role. The court’s
instruction did not wunconstitutionally denigrate the jury’'s

rol e.
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XVI. Appellant’s ineffective assistance of trial counse
claim is not cognizable on direct appeal. Furthernore, the
claim lacks nerit as this Court has found that Florida s
cl emency process does not violate the Due Process and Equal
Protection Clauses of the United States and Florida
Constitutions.

XVII. Because Appellant has failed to denpnstrate any

i ndi vidual errors, his cunmulative error argunment nust fail.
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ARGUMENT
| SSUE |

WHETHER THE TRI AL COURT ERRED IN DENYING SM TH S

MOTI ON TO SUPPRESS?

Smth's first issue asserts that the trial court violated
his constitutional right to due process by failing to provide
factual findings and legal conclusions in denying Smith's
notion to suppress. However, this issue was never presented
to the court below, and is therefore procedurally barred and
beyond the scope of this Court’s appellate consideration.

Castor v. State, 365 So. 2d 701 (Fla. 1978) (contenporaneous

obj ection required to preserve appellate argunent for review).

The record reflects that Smth filed nunerous notions to
suppress statenents he made while in state custody (V10:1896-
1955; V13:2428-29; V19:1383-86; V20:3795-96). The particul ar
nmotion discussed in Smth' s brief alleged that Smth's formal,
recorded statenents to FDLE Agent Uebel acker on June 12, June
23, June 27, and July 31, 2003, should be suppressed as
involuntary due to the conditions present when Smth was
transferred to the Qwing at Florida State Prison on June 12,
2003. (V10: 1896- 1955; V19:1383-86; V24:4556). Evi dence and

argunment regarding that notion were entertained by the trial
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court prior to trial, at a hearing on Friday, June 16, 2006.
(V24-25: 4553-4761) . Some of the evidence was offered in the
form of DVD tapes, typed transcripts, and depositions, which
the parties agreed could be reviewed by the court over the
weekend prior to the start of the trial on Mnday, June 19,
2006. (V24: 4553-58) . On Monday norning, Judge Bl ackwell
announced that he had reviewed the additional evidence and was
denying the notion to suppress. (V27:3). On June 26, 2006, a
witten Order was rendered, denying the notion to suppress
Smth' s statenents to Uebel acker. (V20: 3866) . Prior to the
adm ssion of the statenments, the trial court recited its
findings and reasons for denying the notion on the record
(V34:1078- 80).

Anot her notion to suppress was filed on June 20, 2005
chal l enging the adm ssion of statenments which Smith nade to
co-defendants Eaglin and Jones on June 23, 2003, which were
surreptitiously recorded by |aw enforcenent. (V20: 3795-96) .
This notion was heard and denied at the June 16, 2006 pretri al
hearing. (V24:4530-37). The State did not introduce any
evidence regarding these statenents at trial. Addi tionally,
Smith filed another notion to suppress on August 11, 2005,

requesting suppression of statements Smth nade to Detective
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Drouse. (V13:2428-29). There is no indication in the record
that this nmotion was ever litigated; Detective Drouse did not
testify and the statenents were not offered at trial.

At no time, in any witten notion or any |egal argunment
thereon, did Smith suggest to Judge Blackwell that the | ower
court had a constitutional duty to enter specific factual
findings and | egal conclusions in ruling on any of the notions
to suppress. Thus, that argunent, now asserted on appeal for
the first time, must be rejected as procedurally barred.

Even if the claimis considered, Smth cannot establish
any error. There is no authority for his assertion that
specific factual findings are constitutionally mandated in
this instance. Furthernmore, the <court below did recite
specific findings into the record. (V34:1079-80). Therefore,
no new trial is warranted on this issue.?

Smth asserts that both state and federal due process

clauses require trial courts to nmake specific factual findings

2In discussing the appropriate standard of review to a
trial court’s ruling on a notion to suppress, this Court has
stated that “appellate courts should continue to accord a
presunption of correctness to the trial court’s rulings on
nmotions to suppress wth regard to the trial court’s
determ nation of historical facts, but appellate courts nmnust
i ndependently review m xed questions of law and fact.” d obe
v. State, 877 So. 2d 663, 668-69 (Fla. 2004) (citations
om tted).

27



and | egal conclusions, citing Gardner v. Florida, 430 US.

349, 357 (1977), Monge v. California, 524 U S. 721 (1998), and

Beck v. Alabama, 447 U.S. 625 (1980). None of these cases

support his argunent. In Gardner, the Court found that due
process was violated by the trial court’s consideration of
information contained in a presentence report which had not
been disclosed to the defense. The Gardner Court noted in

passing that due process also required that the full docunent

be available in the record on appeal in order to ensure
meani ngf ul appellate review. In Monge, the Court held that

the double jeopardy clause did not preclude a retrial of a
prior conviction used to enhance a non-capital sentence. The
Monge Court recognized that double jeopardy would preclude
such a retrial for purposes of capital sentencing, and
expl ai ned why capital cases warrant hei ghtened due process and
additional scrutiny than other crimnal cases. In Beck, the
Court determ ned that Alabama’s death penalty schenme viol at ed
due process by prohibiting a jury instruction on |esser
of f enses. Again, the Beck Court acknowl edged a higher
standard for review of death penalty cases.

Thus, it appears that these cases are noted only for the

recognition that *“death is different,” and not for the
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proposition for which they are cited, the assertion that
“[t]he federal right to due process of l|law requires specific
findings of facts and conclusions of law by the trial court”
(Appellant’s Initial Brief, p. 22). In fact, Smth does not
cite any cases which support this broad assertion or are
factually conparable to the case at hand. Moreover, the cases
whi ch recognize that due process my be heightened because
death is different refer to the sentencing process, and do not
inplicate the pretrial consideration of a notion to suppress.
Since the elevated due process is a conponent of the
prohi bition against cruel or unusual punishnment, these cases
shoul d not be read as establishing a higher standard for trial

court rulings on guilt phase issues. See Caldwell wv.

M ssissippi, 472 U'S. 320, 329 (1985) (“under the Eighth

Amendnent the qualitative difference of death from all other
puni shnments requires a correspondingly greater degree of
scrutiny of the capital sentencing determ nation,” quoting

California v. Ranmpbs, 463 U S. 992, 998-99 (1983) [enphasis

added]) . The United States Supreme Court has expressly
acknow edged that a state court is not required to explain its

reasons for denying relief. M chigan v. Long, 463 U S. 1032,

1041 (1983) (“As this Court has recognized, ‘requiring state
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courts to clarify their decisions to the satisfaction of this
Court’ is both *unsatisfactory and intrusive ”).

Smth next argues that the Florida Constitution provides
nore due  process protection than the United States
Constitution. While that has been noted in particular
ci rcumst ances, it does not provide authority for hi s
contention in this case that his trial court erred by failing
to make factual findings which were not requested bel ow and
which no court has ever deened to be constitutionally
necessary. Clearly, none of the <cases cited for this
proposition suggest that specific factual findings nmust be
articulated by the trial court when ruling on a motion to

suppr ess. See Traylor v. State, 596 So. 2d 957, 961-66 (Fla.

1992): Hoad v. State, 585 So. 2d 928, 932 (Fla. 1991); Brown

v. State, 484 So. 2d 1324, 1328 (Fla. 3d DCA 1986); ME.K. v.
R.L.K, 921 So. 2d 787, 790 (Fla. 5th DCA 2006). Smth has
offered no reason to hold that the Florida Constitution
provi des any due process protection beyond that granted in its

federal counterpart in this regard. See Troy v. State, 948

So. 2d 635, 645 (Fla. 2006) (finding no basis to conclude that
Fl ori da Constitution provides nore due process protection than

U S  Constitution wth regard to voluntary intoxication
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def ense).

According to Smth, specific findings are necessary in
order to insure meaningful appellate review He submits that
a remand is necessary any tinme the trial court fails to
provide factual and credibility findings when ruling on a

notion to suppress, citing State v. More, 791 So. 2d 1246

1250 (Fla. 1st DCA 2001). Neither Mbore nor State v. Shaw,

784 So. 2d 529, 533 (Fla. 1st DCA 2001), a simlar state
appeal from an order granting suppression which was renmanded
for specific findings, suggest an absolute rule requiring
findings in all cases. Certainly appellate courts have
authority to remand for findings when necessary to resolve an
issue on appeal; courts need not invoke such authority if
findings were already constitutionally mandat ed.

Finally, Smth's reliance on Mendoza v. State, 964 So. 2d

121 (Fla. 2007), and Collucci v. Departnment of HRS, 664 So. 2d

1142, 1144 (Fla. 4th DCA 1995) (requiring findings for
term nation of parental rights), is msplaced. In Mendoza,
where this Court remanded for specific findings in an order
denyi ng postconviction relief sought pursuant to Florida Rule
of Crimnal Procedure 3.851, this Court noted that Rule 3.851

required such findings, and did not hold that such findings
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were constitutionally necessary. In Collucci, a trial court
had term nated the appellant’s parental rights upon finding
t hat appellant had failed to comply with the requirenents of a
performance agreenent. Noting that this failure could not, in
and of itself, provide a basis for the termnation, the
district court of appeal remanded for additional findings.
The due process concern involved the State’'s failure to prove
an essential elenment required for termnation of parental
rights, not the trial court’s failure to recite findings to
support a discretionary evidentiary ruling. Al t hough these
cases, |like others, required trial judges to nmke particular
findings, there is no case which raises that requirenment to
constitutional dinensions.

Moreover, the trial judge in this case provided the
necessary findings for this Court’s consideration of the
suppressi on issue. Prior to admtting Smth's statenents
t hrough Agent Uebel acker, the trial court recited his rel evant
findings for the record:

THE COURT: All right. Be seated everyone. At

t he beginning of the trial Monday | announced that |

had reviewed all of the materials that were admtted

into evidence for -- on last Friday's hearing for

various notions, including the defendant’s notion to

suppress certain statenents the defendant nade in

the presence of M. Uebelacker and M. Rhodes. I

did review all of those. | |l ooked at the DVD over
the weekend. I read all the transcripts of
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depositions and other itenms that were adnmitted into
evi dence for the purpose of that hearing. And as |

announced, | denied the motion to suppress. | did
not make findings of fact at the time, but | wll
Now.

| denied the notion based on ny finding, as a
mat t er of fact, t hat t he def endant freely,
voluntarily and knowi ngly waived his rights, that he
was presented the Mranda warning in advance of his

maki ng those statenents. He appeared not to have
any confusion about what he was doing, and,
therefore, | find that he was adequately warned that

his Fifth Amendnment right against self-incrimnation
was at stake and that he knowi ngly and freely waived

that right.

Anyt hi ng el se?

MR. RUSSELL: No, Your Honor. | believe that
covers it other than, in general, there was a
prelimnary i ndication that it was ot herw se

voluntary aside fromwaiving the rights.
THE COURT: Yeabh. Cbviously, what |'ve said is

it appeared voluntary. |l -- 1 could find no

evi dence that it wasn't voluntary.
(V34:1078-80) (enphasis added).?®

Even if this Court were to adopt a new rule requiring
trial courts to articulate specific factual findings and | egal
conclusions and determ ne that the findings announced bel ow

were constitutionally insufficient, Smth would need to show

prejudice in order to obtain any relief. Smith clainms that he

The only statement introduced by the State at trial was
the DvVvD of Appellant’s walk-through at CClI wth Agent
Uebel acker. As a review of State’'s Exhibit 36 establishes,
Appellant freely and voluntarily made this statenment after
recei ving his Mranda warnings.
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is being denied an adequate appellate review in this case
because, in denying the notion to suppress, the trial judge
did not offer any credibility findings as to wunrebutted
testinony describing Smth's treatnment by prison officials
while in his cell on Qwing.* According to Smith, this Court
cannot review either the facts or the |aw applied bel ow under
the appropriate standards because no specific findings on
credibility have been nade.

Smth's suggestion of prejudice is refuted on this
record. In fact, there was no need for a credibility
determ nation as to treatnent by the prison officials because
the testinmony offered on this point, even if believed, did not
conpel suppression of Smith's statements. The evidence before
the court, weven if taken in a |light favorable to the
def endant, showed only that Smth and his codefendants were
deprived of such things as toilet paper and eating utensils
for a time followng their initial transfer to Florida State
Prison. This testimbny did not require the granting of

Smth's nmotion to suppress the statenents nmade on video at

Smith’s brief clainms that the court may have believed
Smth's testinony, yet mde a legal error in denying the
notion. See Appellant’s Initial Brief, p. 24. However, Smth
did not testify at the suppression hearing (V24-25:4553-4771).
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CCl . The mstreatnment alleged was unrelated to securing
Smth's statenents, comng at the hands of prison authorities
and not the FDLE investigators, and occurring in a different
time and place than the taking of Smth s statenents. Smth
did not testify that these conditions had any inpact on his
ability or desire to understand or waive his Mranda rights.
On these facts, the provision of conplete Mranda warnings
prior to the statenments taken ensured the voluntariness of
Smith's statenents, and the notion to suppress was subject to
denial even if the testinmony provided about mstreatment is

credited as true. See Oregon v. Elstad, 470 U. S. 298 (1985)

(recogni zi ng subsequent M randa warnings nmay cure any taint of

prior police msconduct); Lyons v. Oklahoma, 322 U S. 596

(1944) (finding subsequent statement voluntary after initial
confessi on i nduced by physical abuse).

Gven this result, any failure to provide factual
findings in this case does not affect this Court’s review of
the denial of his nmotion to suppress. Although Smth asserts
that this Court should not be required to speculate on the
facts found below, no such speculation is necessary. It can
be presumed that, because the testinony was not rebutted o

i npeached, the trial court accepted Smth's claim of

35



deprivati on. See State v. Jones, 849 So. 2d 438, 443 (Fla

3rd DCA 2003); Brannen v. State, 94 Fla. 656, 114 So. 429

(1927) (court nust accept accuracy of testinony which has not
been inpeached, discredited, or controverted, and is not
contradictory within itself or physically inpossible). As
expl ai ned above, however, acceptance of this testinony did not
require the court below to grant the notion to suppress.

Thus, Smth’s concern that his due process rights may be
violated by this Court’s application of the accepted rule that
presunmes the facts on appeal to be favorable to the prevailing
party is unwarranted. Gven the lack of any factua
foundation to support Smth's claim of involuntariness, Smth
could not show any error in the denial of his notion to
suppress regardless of the standards or presunptions applied

on appeal. His due process claimnust be deni ed.
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| SSUE ||

WHETHER THE DEFENDANT'S TRI AL ATTORNEY RENDERED
| NEFFECTI VE ASSI STANCE OF COUNSEL WHEN HE FAILED TO
PRESERVE FOR APPELLATE REVIEW THE TRIAL COURT' S
DENTAL OF HIS MOTION TO SUPPRESS BY FAILING TO
OBJECT TO THE EVIDENCE WHEN | T WAS | NTRODUCED AT
TRI AL?

A. The Instant Claimis Not Cogni zable on Direct Appeal.

A claim of ineffective assistance of counsel is generally
not cogni zable on direct appeal. An exception to this general
rule is recognized where the <clainmed ineffectiveness 1is
apparent on the face of the record. Such an instance is not

presented here. See Mansfield v. State, 758 So. 2d 636, 642

(Fla. 2000); Bruno v. State, 807 So. 2d 55, 63 & n.14 (Fla

2001); Wiornos v. State, 676 So. 2d 972, 974 (Fla. 1996) ("W

find that this argunment constitutes a claim of ineffective
assi stance of counsel not cognizable on direct appeal, but

only by collateral challenge.”); Martinez v. State, 761 So. 2d

1074, 1078 n.2 (Fla. 2000); Lawence v. State, 691 So. 2d

1068, 1074 (Fla. 1997); MKinney v. State, 579 So. 2d 80, 82

(Fla. 1991) (“The trial court is the nore appropriate forumto
present such clains where evidence mnmght be necessary to
explain why certain actions were taken or omtted by

counsel.”); Gore v. State, 784 So. 2d 418, 437 (Fla. 2001)
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(“Even assuming that an ineffective assistance of counsel
claim could be properly asserted under these circunstances,
with rare exception ineffective assistance of counsel clains

are not cognizable on direct appeal.”); Consalvo v. State, 697

So. 2d 805, 811-812 n4 (Fla. 1996).

Appel | ant ar gues t hat counsel render ed defi ci ent
performance by failing to object to the admssibility of
i ncul patory statenents after unsuccessfully seeking to excl ude
them at a suppression hearing. At pages 28 and 29 of his
brief, Smth requests that this Court abandon its decades-I| ong
jurisprudence relating to the contenporaneous objection rule
and procedural bars. The Court should decline Appellant’s
invitation throughout this brief to ignore or reverse its
| ongstandi ng jurisprudence.

B. The Instant Claimof Ineffective Assistance of Counsel is
Meritl ess.

Cases are legion that clainms pursuant to Strickland v.

Washi ngton, 466 U.S. 668 (1984) nust establish two prongs: (1)

deficient performance by counsel and (2) prejudice. Bot h
el ements nust be satisfied. Appel | ant cannot satisfy the
first or deficient performance prong. Florida Statute 90.104

provides in pertinent parts:

(1) A court may predicate error, set aside or
reverse a judgnment, or grant a new trial on the
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basis of admtted or excluded evidence when a
substantial right of the party is adversely affected
and:

(b) When the ruling is one excluding evidence,
t he substance of the evidence was made known to the
court by offer of proof or was apparent from the
context within which the questions were asked.

|f the court has nmade a definitive ruling on the
record admtting or excluding evidence, either at or
before trial, a party need not renew an objection or
offer of proof to preserve a claim of error for
appeal .

(enphasi s added).

As Appellant noted, trial counsel filed pre-trial notions
to suppress his statenents. (V10: 1896-97; V19: 3683- 86;
V24: 4553) . The trial court denied the notion to suppress
after conducting a suppression hearing and hearing from
numerous w tnesses. (V20:3886; V34:1078-80). Thus, Appel | ant
cannot satisfy the requirenent of showing a deficiency by
counsel. No further inquiry is needed.

Nor can Appellant satisfy the prejudice prong of

Stri ckl and. Wt nesses Haszi nger, Wod, M mrs, DeKeyser, and

Wndin testified that no one threatened Appellant, abused him
or made any pronmses to himin order to get him to confess.
(V24: 4561, 4566, 4570, 4573, 4576). FDLE Agent Uebel acker
testified that while at Charlotte Correctional Institution he
read Appellant Mranda rights and the latter agreed to speak;

he waived his rights and there were no threats, coercion or
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prom ses. (VR24: 4580- 83) . Subsequently, at Florida State
Prison and at Charlotte Correctional Institution the wtness
again provided Mranda warnings and Appellant waived his
rights (V24:4584-86). Appellant did not testify at the
suppressi on hearing but his codefendant, Eaglin, testified and
acknowl edged he had no personal know edge of what happened to
Smth on Qw ng. (V25: 4755) . Furthernore, as discussed in
|ssue |, infra, even assum ng Appellant established that he
suffered m streatnment at the prison, such treatnment did not
af f ect his subsequent voluntary discussion wth Agent
Uebel acker at CCI.

Since there is neither defi ci ent performance nor
resulting prejudice in trial counsel’s failure to object at

trial, this nmeritless claimnust be rejected.
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| SSUE |11

WHETHER THE DEFENDANT'S TRI AL ATTORNEY RENDERED
| NEFFECTI VE ASSI STANCE OF COUNSEL WHEN HE FAILED TO
OBJECT TO THE TESTI MONY THAT THE DEFENDANT WANTED TO
RAPE A FEMALE PRISON GUARD DURING H'S ESCAPE
ATTEMPT?

A The Instant Claimis Not Cogni zabl e on Direct Appeal.

As stated in Issue Il, supra, ineffective assistance of
counsel clains are ordinarily not cognizable on direct appeal.

Mansfi el d, supra, and cases cited therein. There is no reason

to address such a clai m here.

B. The Claimis Meritless.

During the examnation of FDLE Agent Uebelacker a
vi deotaped interview of Appellant, State’'s Exhibit 36, was
i ntroduced into evidence. (Vv35:1116). In the transcript of
t hat vi deotaped interview Appellant acknow edged an intention
that if Oficer Lathrem had not been killed, all three of the
i nmat es woul d have raped her:
MR. SMTH:. Well, if it was earlier, if we had --
if we had tinme, all three would a -- probably woul d
a got sone.
AGENT UEBELACKER: Yea? When you say that what do
you mean?
MR. SM TH: Probably would a got sonme pussy.
(Vv35:1173). Appel lant also acknow edged that his plan

included elimnating, that is killing, inmate Beaston (Beast).

41



(V35:1194).

Additionally, wtness inmte Kenneth Lykins testified
that he heard Appellant tal king about plans to escape quite a
few tines. (Vv31:585-86). Appellant wanted to try the escape
when there was a female officer in the dorm Appel | ant
indicated that he wanted to kill Beaston because he felt he
had snitched on him and whoever else was in the building was
going to die to prevent alarns to others. (V31:603-04).
Appellant noted that if a female officer happened to be
present in the dorm the night of the escape that he was going
to rape her; his words were “I’m gonna get me a piece of pussy
before | | eave because if | get out there and | die, at |east
| know | got a shotta ass before | left.” (V31: 605).
Appell ant also told Lykins, “watch TV, [|I'’m gonna be fanous.”
(V31: 605). On cross-exam nation the witness reiterated that
Appellant told him he wanted to make sure nobody was able to
tell on them or alert other officers. Appel | ant stated that
he wi shed to rape and, if he had to, kill the female officer
because “he wi shes to have a shot of pussy before he escapes;
therefore, if he dies, he knows he got a shot of ass before he
left.” (V31:637-38).

Wtness inmate Jessie Baker also testified that Appellant
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told him to watch the news and “if anyone gets in our way,
we're gonna kill the bitch.” (V31:673). He bragged about it
as an everyday statenment. (V31l:677).

Appellant’s adm ssions including those regarding the
desire to rape the femal e guard before | eaving the prison were
part and parcel of his intent to escape and to kill so that no
warning or alarms could be made. Trial counsel’s failure to

object is neither deficient performance - since such objection

woul d have been denied - nor did it result in prejudice that
woul d I'i kely have changed the result. Evidence of Appellant’s
pl anned sexual activity with the victim even if it
consti tuted an unchar ged crinme, was i nsepar abl e and

inextricably intertwined with the crimes charged, and was

t heref ore adm ssi bl e. Giffin v. State, 639 So. 2d 966 (Fla.

1994). In proving its case, the State is entitled to paint an
accurate picture of events surrounding the crimes charged.

Smith v. State, 699 So. 2d 629 (Fla. 1997). | nextricably

intertwi ned evidence or inseparable crinme evidence my be
admtted at trial to establish the entire context out of which

a crimnal act arose. Hunter v. State, 660 So. 2d 244, 251

(Fla. 1995); see also Renmeta v. State, 522 So. 2d 825, 827

(Fla. 1988) (stating that evidence of a collateral nurder was
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adm ssi bl e because the sanme gun was used in both crines and
the evidence established the defendant’s possession of the
mur der weapon and counteracted the defendant’s statenents
bl am ng the crinmes on a conpani on).

In the instant case, defense counsel was aware that
Appellant told other inmtes and Agent Uebelacker that he
pl anned to rape a fenmale guard prior to his escape. Def ense
counsel had no | egal argument which would have precluded the
adm ssion of this evidence. Thus, trial counsel cannot be
found ineffective on the face of the record for failing to

obj ect to admi ssible evidence that did not unfairly prejudice

Appel I ant.?* Accordingly, this Court should reject Appellant’s
claim of ineffective assistance of counsel in this direct
appeal .

Trial counsel may very well have had a strategic reason
for not objecting to this evidence; nanely, that it supported
one of his client's statements that he did not want Eaglin to
kill the victimbecause he wanted to rape her.
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| SSUE |V

VWHETHER THE DEFENDANT'S TRI AL ATTORNEY RENDERED

| NEFFECTI VE ASSI STANCE OF COUNSEL WHEN HE FAILED TO

MOVE FOR A JUDGVENT OF ACQUI TTAL BASED ON THE

STATE' S FAI LURE TO PROVE THAT THE MJURDER WAS NOT THE

| NDEPENDENT ACT OF CO- DEFENDANT EAGLI N?

As stated in Issues Il and |11, supra, ineffective
assi stance of counsel clainms are ordinarily not cognizable on
direct appeal and there is no reason to address Appellant’s
cl ai m here.

The instant record reflects that trial counsel below
noved for a judgnent of acquittal asserting that the State had
failed to prove preneditated nurder and had failed to prove
the felony-nurder based on the escape or resisting an officer
with violence. (V36:1286-88). The prosecutor responded that
there was evidence of both that Appellant had the intent that
the crime be commtted and knew that the person who commtted
it intended the crinme to be committed. As the prosecutor
sunmari zed, two inmtes testified regarding Appellant’s
announced plans to escape. Appellant stated that he intended
to kill anyone that got in his way; whoever else was in the
building had to die so no alarm was given. Appel | ant’ s

statenents to Lykins and Baker were in dormroonms at CCl with

bot h codefendants Jones and Eaglin present. The defendants
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could not take the <chance since the female correctional
officer had a radio and could alert other officers. Bot h
Appel l ant and Eaglin had the intent to kill. On the evening
of June 11lth, Smth saw and knew that Eaglin was going up with
a sl edgehamrer to hit Fuston. He knew “the plan” was on and
lured the corrections officer-victimto the nop closet; Smth
saw Eaglin stealthily go by holding the sledgehamrer. The
felony-nmurder was foreseeable - there was no evidence of an
i ndependent act, that the officer was killed for any other
reason than pursuant to the escape effort. (Vv36:1289-93).
The court denied the notion, noting:

...based on the testinmony of Lykins and Baker and
t he weight of their evidence, and a job for the jury

and not for the Court. Clearly, under their
testinmony, an intent to kill could be found.
(Vv36: 1296).

Contrary to Appellant’s suggestion that ineffectiveness
is apparent from the face of the record, the record
denonstrates that trial counsel ably argued the judgnment of
acquittal predicated on his view of the evidence as an
advocat e. The contention that the nurder was only the
i ndependent act of co-defendant Eaglin is belied by the record
showing Smth and Eaglin working together and Appellant’s

adm ssions to Lykins and Baker that he did not plan to |eave
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anyone alive who could alert others. Trial counsel was not
deficient - nor did prejudice ensue - in failing to assert the
neritless argunent appellate counsel now chanpions. See

Darling v. State, 32 Fla. L. Wekly S486 (Fla. July 12, 2007);

Jones v. State, 845 So. 2d 55, 73-74 (Fla. 2003) (no

ineffectiveness in failing to raise nmeritless claim.
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| SSUE V

WHETHER THE STATE FAI LED TO PROVE THAT THE DEFENDANT

COW TTED FI RST DEGREE MJURDER?

Smth's next <claim challenges the sufficiency of the
evidence to support his conviction for first degree nurder.
Specifically, Smth asserts in a half-page argunent that the
State failed to prove preneditation because there was no
direct evidence of a plan to kill Officer Lathrem and that
Smith only intended for O ficer Lathremto be locked up in a
cl oset. Contending that no evidence was presented to the
contrary, Smth posits that his conviction for preneditated
mur der nust be reversed.

Contrary to Appellant’s assertion, the evidence is
sufficient to support his conviction for first degree mnurder
as a principal based on the theory of prenmeditation. As this

Court noted in Crain v. State, 894 So. 2d 59 (Fla. 2004)

(citations omtted):

A judgnment of conviction conmes to this Court with a
presunption of correctness and a defendant’s claim
of insufficiency of the evidence cannot prevail
where there is substantial conpetent evidence to
support the verdict and judgnent. The fact that the

evidence is contradictory does not war r ant a
judgnment of acquittal since the weight of the
evi dence and t he W t nesses’ credibility are
guestions solely for the jury. It is not this

Court’s function to retry a <case or reweigh
conflicting evidence submtted to the trier of fact.
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This Court further stated in Tibbs v. State, 397 So. 2d 1120,

1123 (Fla. 1981):

An appellate court should not retry a case or
rewei gh conflicting evidence submtted to a jury or

other trier of fact. Rat her, the concern on appea

must be whether, after all conflicts in the evidence
and all reasonable inferences therefrom have been
resolved in favor of the verdict on appeal, there is
substanti al , conpetent evidence to support the
verdi ct and judgnent. Legal sufficiency alone, as
opposed to evidentiary weight, is the appropriate

concern of an appellate tribunal.

In the instant case, the State presented evidence that
Appel | ant planned his escape for a long period of time and
often discussed with other inmates his intent to kill any
correctional officer that got in his way. Appel | ant
specifically told inmte Lykins that he wanted to escape when
a female correctional officer was supervising him and that he
pl anned to kill the guard so she could not alert anyone while
they tried to go over the fence. (V31:603-04). On the night
of the nurder, Appellant watched Eaglin kill a fellow inmate
with a sl edgehamrer, and after Appellant and Jones led O ficer
Lathrem to a nmop closet under the ruse of needing sonething,
Appel | ant saw Eaglin stealthily approach with the sl edgehamrer

and inflict the fatal blows. Although Appellant confessed to
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a nunber of the details regarding the nurders of Oficer
Lathrem and John Beaston, he told Agent Uebelacker in the
vi deot aped wal k-t hrough that he did not intend for the officer
to die. Clearly, Appellant’s self-serving statenents were
refuted by the evidence introduced by the State at trial.

As the trial court noted when sentencing Appellant to

deat h:

This argument ignores the evidence that Smith |ed
Ms. Lathrem to the place near the broom nop closet
where Dwi ght Eaglin was waiting with the hamer to
adm nister the first of several blows to the head
before the Defendant stripped her of the keys and
the radio. This argunment further ignores the
testimony of inmates Lykins and Baker, discussed
earlier, in which they described the planning by
this Defendant with the others and the intent to
kill anybody who got in the way.

Counsel may characterize this as “no credible
evi dence” because it came frominmtes with multiple
felony convictions but it was never significantly
i npeached nor controverted by other evidence.

(V21: 3965-66) (enphasis added). Appel l ee submits that the
State introduced substantial, conpetent evidence to support
the jury's finding that Appellant was guilty of first degree

murder as a principal based on the theory of prosecution of

premeditation. See Ferrell v. State, 686 So. 2d 1324, 1329

(Fla. 1996) (stating that while the defendant nmay not have
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actually pulled the trigger, the evidence established that he
pl ayed an integral part in the crinmes and in actually luring
the victimto his death, thus, at a mnimum he was guilty as
a principal). O course, even if this Court were to find that
the evidence was insufficient to support preneditation, the
evidence clearly supports his conviction for first degree
felony nurder. See, Issue VI, infra.
| SSUE VI

VWHETHER THE EVI DENCE WAS SUFFI CI ENT TO  SUPPORT

APPELLANT S CONVI CTI ON BASED ON FELONY MJURDER?

Smth next asserts that his first degree rmurder
conviction nmust be reversed because the State failed to prove
that he conmmtted felony nurder. As the jury verdict
indicates, the jury found Appellant guilty of first degree
premeditated nurder and felony nurder based on the underlying
felonies of escape and resisting an officer wth violence.
(Vv36: 1392). The State submts that conpetent, substanti al
evi dence supports the jury’ s verdicts.

As to the escape, Appellant argues that the State failed
to prove that Appellant was “lawfully confined” in a

correctional facility. Relying on Pons v. State, 278 So. 2d

336 (Fla. 1st DCA 1973) and Fouts v. State, 374 So. 2d 22
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(Fla. 2d DCA 1979), Appellant asserts that the State is
required to prove that Appellant was |awfully confined.
However, Appellant reluctantly acknow edges that this Court

held in State v. Wllianms, 444 So. 2d 13, 15 (Fla. 1984), that

the “unl awful ness of the confinenent is an affirmative defense
to be raised by the defendant. . . . and the presunption of

| awf ul custody exists when the state proves that the person is

confined in any ‘prison, jail, road canp, or other penal
institution . . . working upon the public roads, or being
transported to or from a place of confinenment.’” Appellant

argues that this represents an unconstitutional bur den-
shifting, an argunent that was rejected by this Court in
WIliams. Because the State clearly established that
Appel lant was a prisoner in custody at Charlotte Correctiona
I nstitution, the trial court properly denied the notion for
j udgnment of acquittal and allowed the issue to go to the jury.
Li kew se, t he evi dence i's suf ficient to support
Appellant’s conviction for felony nurder based on the
underlying felony of resisting an officer with violence. The
State established that Appellant and Eaglin “resisted,
obstructed, or opposed” CClI Correctional O ficer Darla Lathrem

by doing violence to her while she was engaged in the | awful
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execution of a legal duty. See § 941.03, Fla. Stat. (2005).
Obvi ously, her act of supervising the inmate night crew at the
prison constituted the [awful execution of a legal duty. See
generally (V36:1373-74); Std. Jury Instr. (Crim 8 21.1 (“The
Court further instructs you that the supervision of inmates in
the custody of the Florida Departnment of Corrections
constitutes the |awful execution of a legal duty); Hierro v.
State, 608 So. 2d 912 (Fla. 3d DCA 1992). Because the
evidence clearly supported the jury’'s verdict for both
premeditated and felony nmurder, this Court should deny the

i nstant issue.
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| SSUE VI |

VWHETHER APPELLANT WAS DENI ED DUE PROCESS DUE TO THE

STATE ALLEGEDLY TAKI NG | NCONSI STENT POSI Tl ONS?

Appel l ant next clainms that he was deni ed due process when
the State asserted at trial that Smith was the ringleader and
masterm nd of the escape. According to Smth, the State had
taken a contrary position in the Dwight Eaglin trial, thereby
violating Smth's right to due process in his later trial.
This argunent is not properly before the Court. In addition,
even if the claimis considered, Smth' s argunent is w thout
merit.

First of all, this issue was not preserved for appellate
review by a contenporaneous objection. Smith submts that
this issue was presented pro se at the Spencer hearing
(Appellant’s Initial Brief, pp. 38-39). A review of the
transcript from the Spencer hearing clearly refutes the
suggestion that Smth preserved this |legal issue for review
In fact, Smth did not address the court at the hearing, but
was testifying and offering his apology to the famlies of the
victins (V42:999-1000). He noted that Darla Lathrem and
Charles Fuston were not supposed to die (Vv42:1000). When
asked if there was anything else, Smth responded:

Just that, going through this trial here, as far as
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evidence, | feel as though this was the Dw ght
Eaglin' s trial all over again.

For one, they brung in Dw ght Eaglin's clothes.
| didn’t wear Dwi ght Eaglin’ s clothes.

Darla Lathrem s DNA, or Charles Fuston, or John
Beaston’s DNA wasn’t on ny cl ot hes.

As far as being the masterm nd, the ringleader
the recruiter, they said that was Dw ght Eaglin, now
they said it was me. \What was it?

That’s all 1 wanted to bring up. The things
that they said in Dmght Eaglin's trial they said in
my trial, and it was wr ong.

And that is what | wanted to bring to the
Courts, and to apologize to the victims fam|y.

(V42:1000).%  These comments do not alert the court to a
possi ble due process violation. They do not suggest any
i npropriety of constitutional proportions and no specific
action or relief from the court is requested. The conpl ai nt
expressed is not tinmely, comng weeks after the purported
m sconduct occurred. As there was no contenporaneous
obj ection |odged below, this issue nust be denied as
procedural |y barred.

Smth's at t enpt to circunvent t he cont enporaneous
objection rule by the alternative argunent that his counsel

was ineffective for failing to object is also unavailing. As

expl ai ned previously, any claim of ineffective assistance is

Smith does not identify the basis of his know edge about
the Eaglin trial, which presumably was held while Smth was in
cust ody.
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pr emat ur e. Moreover, there is no showing of any reasonable
basis for counsel to have objected on this record. It cannot
be dempbnstrated that counsel could reasonably have known what
the State may have argued at Dwi ght Eaglin's trial, |let alone
that such knowl edge would have conpelled a due process
obj ection during Smth' s trial. As the issue is not devel oped
below, no finding of deficient perfornmance or prejudice is
possi bl e.

Review is also precluded because Smith has not offered a
sufficient record for consideration of this issue. Al t hough
Smith attenpts to incorporate “the entire record on appeal in

Dwight T. Eaglin v. State, SC06-760,” with regard to this

i ssue, an appellate brief cannot merely incorporate a separate
record on appeal by reference. Smth's reference to the

entire Eaglin record must be stricken pursuant to Johnson v.

State, 660 So. 2d 648, 653 (Fla. 1995) (noting such references
are subject to being stricken upon request or sua sponte by
the Court).

Furt her nor e, even wth the conclusory reference to
Eaglin's record, Smth has failed to identify any specific
comment, evidence, or argunent as inproper. He offers several

record citations from the Smth record, asserting that the
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prosecutor repeatedly argued “that all of this was the
defendant’s plan,” while arguing “in Eaglin's case” that
Eaglin was the masterm nd and ringl eader (Appellant’s Initial
Brief, p. 39). In the absence of a specific citation to the
Eaglin record, Smith's argument is vague and insufficient to

pl ace any cognizable issue before this Court. See Duest V.

Dugger, 555 So. 2d 849, 852 (Fla. 1990) (noting nere reference
to argunments wi thout elucidation is insufficient).

Finally, even if Smith's argunment is considered, no
relief is due. Al t hough Smth has not provided a sufficient
record for this Court to grant relief, an adequate basis for
denial clearly exists once the |legal paranmeters of this issue
are defi ned.

Smith primarily relies on Bradshaw v. Stunpf, 545 U S

175 (2005). Justice Thomas’s concurring opinion in that case
expressly recognized that the United States Supreme Court “has
never hinted, nuch l|less held, that the Due Process Cl ause
prevents a State from prosecuting defendants based on
i nconsi stent theories.” Id. at 190. Def endant St unpf had
pled guilty to aggravated murder and one of three capital
mur der specifications, charges arising from an armed robbery

in which two people were shot, and one of the victins died.
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At a penalty hearing, Stunpf asserted in mtigation that his
accomplice, a man named Wesley, had fired the shot that killed
the victim and that Stunpf’s role in the crinme was mnor.
The State had countered that Stunpf had fired the fatal shot
and was the principal offender in the nurder. The State also
urged, alternatively, that the death penalty was appropriate
because the facts denpbnstrated that Stunpf acted with the
intent to cause death, even if he did not fire the fatal shot.
The sentencers concl uded Stunpf was the principal offender and
i nposed a death sentence.

At Wesley’'s later trial, the State presented evidence
that Wesley had admtted firing the fatal shot. Wesl ey
countered that the State had taken a contrary position with
Stunpf, and received a life sentence. Stunmpf then sought
relief, asserting that the State’'s endorsenent of Wesley’'s
confession cast doubt on his conviction and sentence. The
Sixth Circuit agreed, finding Stunpf’s conviction could not
stand because the State had secured convictions for Stunpf and
Wesley for the sanme crime, using inconsistent theories.
However, the United States Supreme Court reversed as to this
holding, finding that the identity of the triggerman was

inmmaterial to the conviction and therefore the prosecutori al
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i nconsi stency on that point did not require voiding Stunpf’s
plea. 1d. at 187-88.

In United States v. Dickerson, 248 F.3d 1036, 1043-44

(11th Cir. 2001), the Eleventh Circuit considered a due
process claim prem sed on inconsistent prosecutorial theories
and di scussed the issue at |length. The court determ ned that
due process was only inplicated by inconsistent theories when
the State was required to change theories in order to pursue
the |l ater prosecution. For exanple, relief on this basis has

been granted in cases such as Thonpson v. Calderone, 120 F. 3d

1045 (9th Cir. 1997), and Drake v. Kenp, 762 F.2d 1449 (1ith

Cir. 1998), where the inconsistency in the subsequent
prosecution was essential because the government could not
have prosecuted the second defendant at all under the
prosecutorial theory espoused at the first defendant’s tri al

Because Di ckerson could have been prosecuted as a conspirator
under the theory even as asserted in his codefendant’s earlier
trial, the change of argunment was not undertaken in order to
allow the later prosecution and therefore due process was not

i mplicat ed. Di ckerson, 248 F.3d at 1044. See also United

States v. Paul, 217 F.3d 989 (8th Cir. 2000) (denying relief

under sane analysis); Jacobs v. Scott, 513 U S. 1067 (1995)

59



(denying certiorari review of simlar issue).

Applying the law to the instant case, no due process
violation can be denobnstrated. Both Smith and Eaglin were
pr osecut ed under t he princi pal t heory (Vv36:1347-51);
regardl ess of which defendant is actually characterized as the
ri ngl eader, each was responsible and crimnal cul pability is
established for both defendants under ei t her t heory.
Therefore, due process is not offended by any alleged shift of
prosecutorial theory relating to which defendant actually

mast er m nded the plan. See also Loi Van Nguyen v. Lindsey,

232 F.3d 1236, 1237 (9th Cir. 2000) (State’'s change of
position as to who fired the initial shot did not violate due
process, where theory of prosecution was voluntary nutual
conbat , rendering issue of who shot first irrel evant;
prosecutor’s argunments were consistent wth the evidence
presented in both trials, and there was no show ng that
prosecutor had falsified information or acted in bad faith).
For all of these reasons, Smth's claim of a due process
violation due to changing prosecutorial theories nust be

deni ed.
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| SSUE VI I |

VWHETHER THE TRI AL COURT PROPERLY DENI ED THE MOTI ON

FOR M STRI AL AFTER A W TNESS REFERRED TO APPELLANT’ S

PENALTY PHASE FOR ONE OF HI'S PRIOR VIOLENT FELONY

CONVI CTI ONS?

Appellant’s next claimis that the trial court erred in
denying his motion for mstrial after a state wtness, in
violation of a pre-trial notion in |imne, nentioned that
evidence had been presented in the defendant’s penalty phase
in a prior conviction. Smith argues that it was “grossly
prejudicial” and “unfairly jaded the jury” by inform ng them
that Smith had already survived a possible death sentence.
Appel l ee submits that the trial court properly denied the
notion for mstrial as the reference was inadvertent and
m ni mal .

A trial court’s ruling on a nmotion for mstrial 1is

subject to an abuse of discretion standard of review. Goodw n

v. State, 751 So. 2d 537, 546 (Fla. 1999); Thomas v. State,

748 So. 2d 970, 980 (Fla. 1999) (explaining that a ruling on a
notion for mstrial is within the trial court’s discretion and
should not be reversed absent an abuse of that discretion);

Ham Iton v. State, 703 So. 2d 1038, 1041 (Fla. 1997) (noting

that a ruling on a notion for mstrial is within the trial
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court’s discretion).

During the penalty phase in the instant case, the State
introduced evidence of Smith's 1993 Broward conviction for
first-degree murder, armed robbery, and arnmed burglary wth
assaul t. (V37:46). Assistant State Attorney Peter LaPorte,
fromthe Seventeenth Judicial Circuit, identified Smth as the
defendant in that case and read portions of the trial
transcript to the jury, including Smth' s confession to
burglari zing the seventy-five-year-old victims home where he
gave details as to how he stabbed her to death after beating
her. (V37:45, 76-80). Smth said that after he used a shovel
to break open the door, he saw Ms. Costello standing there
with green sweat pants in her hand, yelling, telling himto
get out. He admtted hitting her repeatedly with his fist,
then a shovel, and ultimately stabbing her with a screwdriver
as she lay on the floor screamng for help. (V37:76-83).

ASA LaPorte then read testinony from the first trial
where Smith admtted that after robbing and killing Ms.
Costello, he went to find a rock cocaine deal er nanmed GCene.
He got two “dinmes” off himand put 70 cents in the gas tank in
t he scooter. He then went back to the park and snoked the

crack cocaine with John and his wife. (V37:85).
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State Attorney Steve Russell then asked ASA LaPorte if,
during that trial, he had presented evidence regardi ng anot her

Broward County case involving the defendant, Stephen Smth.

LaPorte responded, “Yes, sir. During the penalty phase, | did
present -—" Smth objected and nmoved for a mstrial

(Vv37:88). Upon inquiry M. Russell explained that, “I didn't
i ntend, obviously, to get into any reference to that. W —

my purpose was to try to tie up that we have the sane
defendant” and “Your Honor, | would indicate to the Court as

an officer of +the court it was not nmy intent nor ny

anticipation that we would reference penalty phase,” and
further, “l1 apologize to the Court and counsel as it was not
my intent to go into that area or — or violate the Court’s
ruling.” (V37:91-92). M. Russell also pointed out wth

regard to any possible prejudice that the judgnent and
sentence, which would be entered into evidence, shows that
Smith got a life sentence. The court denied the notion for
m strial saying that if there was no further nention of the
penalty phase it was likely it would go over the jury' s head
and in one ear and out the other. (V37:96). Def ense counsel
rejected the offer of a curative instruction. (V37:97).

Smith’s argunent rests solely on this Court’s decision in
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Hitchcock v. State, 673 So. 2d 859, 863 (Fla. 1996). I n

Hitchcock, this Court directed that:

VWhen resentencing a defendant who has previously

been sentenced to death, caution should be used in

mentioning the defendant’s prior sentence. Maki ng

the present jury aware that a prior jury recomended

death and reenphasizing this fact as the trial judge

did here could have the effect of preconditioning

the present jury to a death recommendati on.
While Hitchcock is readily distinguishable from the instant
case, it should also be noted that this Court did not find
reversible error based upon the nention of a prior death
sent ence. Simlarly, this Court has repeatedly declined to
find reversible error where the jury has been told that the
def endant had previously been sentenced to death. Sireci v.
State, 587 So. 2d 450, 453 (Fla. 1991) (holding that there no
abuse of discretion in the trial court’s refusal to grant a
m strial where the prosecutor’s reference to the prior death
sentence did not prejudice the defendant or play a significant

role in the resentencing proceeding so as to warrant a

mstrial); Teffeteller v. State, 495 So. 2d 744 (Fla. 1986)

(declining to find error where the record reflected that the
inpact of nmerely nentioning a prior death sentence was
negli gi bl e).

In the instant case, the statenent made by the w tness
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was i nadvertent and mninmal. Further, unlike in the foregoing
cases, the reference to the penalty phase in the instant case
was concerning Smth's penalty phase for a separate offense
that the jury was being asked to consider as an aggravating

factor. In Hitchcock, Sireci and Teffeteller, this Court was

considering the inpact of giving the jury know edge that on
the same facts and in the same case, a prior jury had
recommended deat h. Here, even w thout the off-handed nention
of the penalty phase for the Broward County conviction, the
Charlotte County jury would necessarily know that Smth had
received a |life sentence for the murder of Ms. Costello and

had escaped the ultimte sanction of death. Conpare Sireci V.

State, 587 So. 2d 450, 452-53 (Fla. 1991) (finding no
prejudice where “trial judge noted that any ‘ hal fway
intelligent’ juror wuld determine that Sireci had been
sentenced to death previously for this crine.”) Thus, the
passing reference to a penalty phase under the circunstances
did not give the jury any truly prejudicial informtion and
the trial court did not abuse its discretion in denying the
nmotion for mstrial as the error was not so prejudicial that

it vitiated the entire trial. Cox v. State, 819 So. 2d 705

714 (Fla. 2002) (finding that while defense may have been
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chagrined that jury was informed that the appellant was
serving two life sentences, this information did not vitiate

the entire trial); Merck v. State, 664 So. 2d 939, 941 (Fla.

1995) (finding no abuse of discretion in denying Merck’'s
nmotion for mstrial based upon inadvertent reference by deputy
to the first trial of this case).

Further, error if any was harnl ess. As this Court has
found in other cases where the jury received otherw se
i nadm ssible information, given the nature and extent of other
evidence in aggravation presented to the jury in the instant
case, it is beyond a reasonable doubt that its recomrendati on

woul d have been unchanged. Rogers v. State, 783 So. 2d 980,

1000-02 (Fla. 2001); Owmen v. State, 596 So. 2d 985, 989 (Fla.

1992) .
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| SSUE | X

WHETHER TRI AL COURT COW TTED REVERSI BLE ERROR | N
| TS CONCLUSI ON  THAT THE  AGGRAVATI NG  FACTORS
OUTWEI GHED THE M Tl GATI NG FACTORS?

Appel l ant next clainms that the trial court inproperly
wei ghed the aggravating factors against the mtigating
factors. He contends that although the trial court found the
mtigating factors, the court erred in failing to give enough
weight to his proposed mtigation of dysfunctional famly,
mental and enotional health, renorse and his “nontriggerman”
st at us. The State contends that no abuse of discretion has
been shown.

In reviewing challenges to the sentencing order, this
Court has set forth the follow ng standard:

In reviewi ng the weight given to mtigating factors,
this Court has stated that “[t]he relative weight
gi ven each m tigating factor IS w thin t he
di scretion of the sentencing court.” Trease V.
State, 768 So. 2d 1050, 1055 (Fla. 2000) (citing
Canpbell v. State, 571 So. 2d 415, 420 (Fla. 1990)).
“We therefore recognize that while a proffered
mtigating factor may be technically relevant and
must be considered by the sentencer because it is
generally recognized as a mnmtigating circunstance,
the sentencer may determne in the particular case
at hand that it is entitled to no weight for
addi ti onal reasons or circunstances unique to that
case.” Id. “When addr essi ng mtigating
circunstances, the sentencing court nust expressly
evaluate in its witten order each mtigating
circunstance proposed by the defendant to determ ne
whether it is supported by the evidence and whet her,
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in the case of nonstatutory factors, it is truly of

a mtigating nature.” Canpbel |, 571 So. 2d at 419
(footnote omtted), receded from on other grounds by
Tr ease, 768  So. 2d at 1055. “A  mtigating
circunmstance need not be proved beyond a reasonable
doubt by the defendant. If you are reasonably
convinced that a mtigating circunstance exists, you
may consider it as established.” ld. at 419-20

(quoting Fla. Std. Jury Instr. (Crim) Hom cide).
“The court next must wei gh t he aggravati ng

circunstances against the mtigating and, in order
to facilitate appellate review, must  expressly
consider in its witten order each established
mtigating circunstance.” ld. at 420. “To be

sustained, the trial court’s final decision in the
wei ghi ng process nust be supported by ‘sufficient

conpetent evidence in the record.’” Id. (quoting
Brown v. Wainwright, 392 So. 2d 1327, 1331 (Fla.
1981)).

Wal ker v. State, 957 So. 2d 560, 584 (Fla. 2007).

In the instant case, the trial court found the follow ng
aggravating ci rcunst ances: (1) under a sent ence of
i nprisonment; (2) prior violent felony; (3) commtted for the
purpose of effecting an escape from custody; (4) cold,
calculated and prenmeditated and; (5) victim was a |aw
enforcenent officer. (V21: 3962-63) . Bal anced agai nst these
wei ghty aggravators, the court found in mtigation:

1. The existence of any other factors in the
Def endant’ s background that would mtigate against
i nposition of the death penalty. Defense Counsel
presented an abundant and often cunul ative quantity
of evidence about the Defendant’s famly of origin,
including the famly’s history of sexual abuse and
incest extending from his imediate famly through
t he Defendant’s nother and maternal grandfather. The
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Def endant’s father was a dysfunctional, alcoholic
figure who frequently brutalized the Defendant and
his brother, Charles, as well as their nother; he
al so sexually abused the Defendant’s sisters. These
sisters essentially overcane their abusive history
to becone good and functional nmenbers of society
al t hough they described in heart-rending fashion the
pain and difficulty they had experienced in
recovering from their dysfuncti onal fam |y
background. Brother, Charles, also testified about
the early life of these siblings by video deposition
from the Rhode Island State Prison where he is
serving a |ife sentence for nurdering his step-
daughter. The Defendant and brother, Charles, were
renmoved from the home at early ages and were
involved with juvenile authorities in Rhode 1sland
for years. Both these siblings essentially proved to
be incorrigible and not suscepti bl e of any
significant rehabilitation. The existence of such a
dysfunctional famly background was proven beyond
guestion and the Court gives it great weight.

2. Ment al / enot i onal health issues. A forensic
psychiatrist, Dr. Frederick Schaerf testified that
his exam nation of t he Def endant revealed an
individual with a history of depression, Attention
Deficit Disorder, and chronic substance abuse. That
t hese condi tions may be a product of hi s
dysfuncti onal famly backgr ound IS wor t hy of
consi derati on, but the Court finds that this
mtigator was proven to the Court’s satisfaction and
it is given sone weight. Dr. Schaerf further
testified that the Defendant also had Antisocial
Personality Disorder. This factor is not a mtigator
and is rejected. Elledge v. State, 706 So.2d 1340
(Fla. 1997).

3. The Defendant’s expression of renorse and apol ogy
to the famlies of the wvictim At the Spencer
hearing, the Defendant took the wtness stand to
testify that he regretted the killing of M. Lathrem

and that it “wasn’'t supposed to happen.” He
expressed an apol ogy of sorts. Based on the evidence
in the guilt phase of the trial, it appears that

someone was destined to die from the inception of
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the plan to escape. This expression of the Defendant
at the Spencer hearing is accepted and found as a
mtigator but is given little weight.

4. The failures of officials at CCIl to properly
adm nister the prison and to properly supervise
inmates. Janmes Aiken, a retired prison warden and
prison official with experience in South Carolina
and Nor t h Car ol i na, testified t hat t he
adm ni stration of CCl failed in four materia
respects to properly run this prison and that these
failures contributed to the killings involved in
this escape attenpt. These four failures were: a)
inmates were inproperly classified in ternms of their
potential danger; b) inmate accountability was poor—
i.e. the who, what, where of inmate assignnent was
deficient; c¢) key and tool control neasures were
i nadequate; and d) there was a failure in the chain
of command. The essence of this testinony was that
the negligent failures of the prison adm nistration
contributed to the nurder of M. Lathrem Defense
Counsel contends that this is a mtigating factor
under the holding of Lockhart v. Chio. 438 U S. 586
(1976), that any circunstances of the offense nmay be
of fered by the defendant as the basis for a sentence
| ess than deat h.

This Court considered and rejected simlar
evidence and argunents in the Sentencing Order of
the co-defendant, Dwight T. Faglin. State v. Dw ght
T. Eaglin, Case No. 03-1525-CF, March 31, 2006,
wherein this Court said:

One can hypot hesize many situations where
the negligence of someone with a duty to
care nakes it easier for a perpetrator to
commt a crinme. For exanple, what if a
parent of a young child neglects to keep
that child from playing in the street?
Al ong conmes an intoxicated driver who kills
or mainms the child playing in the street.
s noral cul pability sonmehow | essened
t hrough the negligence of the parent? O,
even worse, what if that child is kidnaped
and nurdered? |Is there any |less noral
cul pability because of t he parent’s
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negl i gence?

Thi s Cour t concl udes t hat even i f
negligence -----—------—- i's conceded for
di scussi on purposes, it cannot and should
not reduce the noral cul pability for
mur der . These- - --proposed mtigators,
i ndi vidual l'y and col l ectively, are,
therefore, rejected as repugnant to order
in a society which strives to live by the
I aw.

This Court reaches the sanme conclusions today in

regard to consideration of the nmethod of operation

of CCI as a mtigator and rejects the four itens

testified to by M. Aiken as mtigators.
(V21: 3964- 65) (enphasi s added).

First, wth regard to his <challenge to the weight
assigned to the nmental health claim Smth challenges the
trial court’s consideration of this second factor in |ight of
his findings with regard to the first “catch-all” factor where
he considered much of the sane evidence. This is a matter
within the trial court’s discretion and Smth has failed to
show an abuse of that discretion. Those findings were
supported by conpetent substantial evidence and Smth has
failed to establish that no reasonable person would have
assigned the weight the trial court did. Therefore, the trial

court’s determ nati on has not been shown to be unreasonabl e or

arbitrary. Rodgers v. State, 948 So. 2d 655, 669 (Fla. 2006);

Perez v. State, 919 So. 2d 347, 372, 376 (Fla. 2005); ElIledge
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v. State, 706 So. 2d 1340, 1347 (Fla. 1997).

Next, even though the trial court gave great weight to
his dysfunctional famly mtigator, Smth contends that the
mtigation was so substantial it is “essentially a dispositive
mtigator” when considered in conjunction with his claimthat
he was only an acconplice who confessed. O course, Smth has
no support for the contention that a defendant’s upbringing
can essentially act as a bar to the death penalty, giving him
a free “pass” on any nurders he may commit. To the contrary,
this Court has upheld the death sentence for defendants who

have a history of extrenely abusive chil dhoods. Conpare Hall

v. State, 614 So. 2d 473, 480 (Fla. 1993) (“[S]ixteenth of
seventeen children, Hall was tortured by his nother and abused
by nei ghbors. Various relatives testified that Hall’ s nother
tied himin a “croaker” sack, swung it over a fire, and beat
him buried himin the sand up to his neck to “strengthen his
legs”; tied his hands to a rope that was attached to a ceiling
beam and beat him while he was naked; locked him in a
snokehouse for long intervals; and held a gun on Hall and his
siblings while she poked them with sticks. Hal | s not her
wi t hhel d food from her children because she believed a fam ne

was immnent, and she allowed neighbors to punish Hall by
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forcing him to stay underneath a bed for an entire day);

Kearse v. State, 770 So. 2d 1119, 1136 (Fla. 2000) (mtigators

i ncluded severe enotional disturbance as a child; difficult
childhood due to social and econom cal di sadvant ages;
i npoveri shed background; inproper upbringing; malnourishnent;
| ack of opportunity to bond with natural father; loss of his
fat her when young boy which forced him to grow up wthout a
male role nodel; wupbringing in a broken home and poverty;
dysfunctional famly; alcoholic nmother; neglect by nother;
chil dhood trauma; physical and sexual abuse; and life in the
streets after his nother gave up on him at an early age.)
Mor eover, this argunment was not presented to the trial court
and is barred.

Smith further argues that the trial court overlooked his
alleged mtigation that he was only an acconplice to the
nmurder. However, the sentencing order explains:

Finally, the Court considers the argument of Defense

Counsel in the Defendant’s Sentencing Menorandum

t hat :

Pursuant to ----Enmund v. Florida, 458 U S
782 (1982) and Tison v. Aizona, 481 U S
137 (1987), M. Smth is not eligible for a
deat h sent ence, because he was an
accomplice and there is no credible
evidence in the record to support a finding
of reckless indifference to human life.

This argunment ignores the evidence that Smth |ed
Ms. Lathrem to the place near the broonm nop closet
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where Dwight Eaglin was waiting with the hamrer to
adm nister the first of several blows to the head
before the Defendant stripped her of the keys and

the radio. This argunent further i gnores the
testimony of inmates Lykins and Baker, discussed
earlier, in which they described the planning by

this Defendant with the others and the intent to
kill anybody who got in the way.

Counsel may characterize this as “no credible
evi dence” because it came frominmates with nmultiple
felony convictions but it was never significantly
i npeached nor controverted by other evidence. 1In
hi ndsi ght, one wonders if the escape attenpt
required the killing of Ms. Lathrem Seem ngly, she
coul d have sinmply been overpowered and | ocked in the
cl oset where her body was ultimately found while the
| adder for crossing the two perinmeter fences was
fabricated. VWhile Eaglin admnistered the death
bl ows, this Defendant’s involvenment went beyond the
passive. The planning described in this Order in
Par agraphs A. 3. and A. 4 clearly provides a basis for
the jury's verdict of guilty of three species of
First Degree Mirder, including Preneditated First
Degree Murder.

(V21: 3965- 66) .
In Paragraphs A.3 and A 4, the trial court nade the
foll ow ng factual findings:

3. The capital felony was commtted for the purpose
of effecting an escape from custody. The purpose of
the killing was borne out by the testinony of two
contenporary inmates, Jesse Baker and Kenneth
Lyki ns. Lykins described the nmethodol ogy enpl oyed by
this Defendant in getting certain inmtes wth
wel di ng and plunbing experience to work with himin
the alterations that were being done in the prison
dormtory where Ms. Lathrem was killed. His two co-
def endants, Dwight T. Eaglin and M chael Jones, were
involved in the escape planning. Eaglin was a wel der
and Jones was a plunmber. Lykins testified that this
Def endant, Smth, told him that he was going to
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“kill everything in there” in order to effectuate
the escape plan. He also said that his weapon woul d
be a two pound hammer being used for metal work in
the dormtory. Inmate Baker testified that Smth
said, “Watch the news—anyone gets in our way, we’l

kill them” Baker also testified that Smth bragged
about the escape plans every day. There is no doubt
that the killing of Ms. Lathrem was an integral part

of the escape plan. This aggravator was proven
beyond any reasonabl e doubt.

4. The capital felony was a homcide and was
commtted in a cold. calculated, and preneditated

manner W thout any pretense of noral or |egal
justification. There is anple evidence to prove this
aggravating circunstance. Inmates Lykins and Baker
testified t hey over heard this Def endant’ s
statenments, as discussed in the precedi ng paragraph,
of the intent to kill anyone who got in the way of
the escape plan. Killing was contenplated from the

very inception of the escape plan. This plan
consisted of fabricating a large |ladder wth the
upper part at a right angle to the wvertical | ower
part This |adder would allow those planning the
escape to clinmb vertically over the inside fence of
the prison perimeter and then to walk or craw over
horizontally in order to get past the outside
perimeter fence. Both fences were topped with coils
of razor wre. The escape |adder consisted of
joining multiple smaller |adders together by a
conbi nation of welding them together, using bolts,
screws and flat netal pieces to join |ladders, and in
limted application, to use duct tape to join sone
of the |adder pieces. This work had to be done
wi t hout t he observati on of t he super Vi si ng
Correctional Officer, who, on the night of June 11,
2003, was al one supervising the inmates working on

the Dormtory A alterations. Obvi ousl y, sone
di sposition of her was essential in order to allow
tinme for t he | adder construction. By this

Def endant’s own adm ssions he led Ms. Lathremto the
point where Dwi ght Eaglin was waiting wth the
hamrer, wunobserved by Lathrem to adm nister the
fatal blows. This Defendant admitted in a pre-trial
statenent that he distracted her by asking for the
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keys to the nop closet while Eaglin stealthily

approached and struck her wth the hamer. The

Medi cal Exam ner testified that his autopsy of M.

Lathrem revealed no defensive wounds of any sort,

expl ai ni ng that when people perceive an attack their

hands and arnms are raised instinctively to fend off

the attack. This aggravator was proven beyond any

reasonabl e doubt .
(V21: 3962-63) . Vile Smth now contends that he is not
asserting that being an acconplice made himineligible for the
death penalty and that the court overlooked his claimthat it
should be viewed as a mtigator, a review of his sentencing
menor andum does not support his argunment. (V21:3951-53). His
claimed status as a nere acconplice was given one line in his
l[ist of nonstatutory mtigation. (V21: 3951). The only
argument he nade with regard to the facts in support of his

“acconplice” claimthough focused on his ineligibility for the

crime under Ennund/ Tison,? which the trial court thoroughly

consi dered and rejected. Assum ng, arguendo, the trial court
failed to consider his “acconplice” claim as nonstatutory
mtigation, it would be harnl ess beyond a reasonabl e doubt as
the trial <court’s factual findings establish Smth to be

equally culpable for the mnurder of Officer Lathrem See

2 Ennund v. Florida, 458 U.S. 782 (1982) and Tison V.
Ari zona, 481 U. S. 137 (1987).
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Douglas v. State, 878 So. 2d 1246 (Fla. 2004) (noting that

even if the trial court erred in rejecting mtigation, error
would be harmess in light of other mtigating evidence
consi dered and weighed by the trial court and the m ninal
ampunt of additional mtigation these factors would have

provi ded); Taylor v. State, 855 So. 2d 1, 30 (Fla. 2003)

(stating that “even if the trial judge erred in rejecting this
factor as nonmtigating or in failing to assign it any weight,
any error would be harmess, given the mniml amunt of
mtigation this factor would have provided”).

As the foregoing shows, the trial ~court thoroughly
consi dered each and every factor in |light of the evidence, the
| aw and the facts of this case. Smith has failed to establish
that no reasonabl e person would have assigned the weight the
trial court did. Therefore, the trial court’s determ nation

has not been shown to be unreasonable or arbitrary. Rodger s

v. State, 948 So. 2d 655, 669 (Fla. 2006), Perez v. State, 919

So. 2d 347, 372, 376 (Fla. 2005); Elledge v. State, 706 So. 2d

1340, 1347 (Fla. 1997). As no abuse of discretion has been

shown, this claim should be denied. Wil ker v. State, 957 So.

2d 560, 584 (Fla. 2007) (where trial ~court thoroughly

considered each mtigator and the wunique circunstances of
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case, court did not abuse its discretion in assigning weight

to each mtigator); Foster v. State, 679 So. 2d 747, 755

(Fla. 1996) (“As long as the court considered all of the
evi dence, the trial judge’s determ nation of | ack of
mtigation wil st and absent a pal pabl e abuse of

di scretion.”).
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| SSUE X

WHETHER SM TH S SENTENCE | S PROPORTI ONATE?

After acknow edgi ng this Court’s st andard for
proportionality review ?® Appellant adds that this review is
insufficient because it does not include cases where the death
penalty was sought and not inposed and cases where the death
penalty could have been sought but was not. To support this
position, Appellant relies on the Septenber 2006 ABA report.
He argues that the failure to engage in this nultifaceted
anal ysis deprives every capital defendant of a nmeaningful
proportionality review, denies due process, results in
“unusual ” puni shnments in derogation of article |, Section 17
of the Florida Constitution and creates the risk that the
inposition of the sentence wll be arbitrary. Agai n,
Appel | ant presents no support for this contention. The only

case he cites to is Simmobns v. State, 934 So. 2d 1100, 1122

 This Court in Simobns v. State, 934 So. 2d 1100, 1122
(Fla. 2006) set forth the standard for determ ning whether
death is a proportionate penalty as requiring a consideration
of the totality of the circunstances of the case and a

conparison of the case with other capital cases. “However,
this proportionality review is not a conparison bketween the
nunber of aggravating and mtigating circunstances.” |d. at

1122 (quotations omtted).
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(Flla. 2006), wherein this Court held that:

The Court performs a proportionality review to

prevent the inposition of “unusual” punishnents
contrary to article |, section 17 of the Florida
Constitution. See Tillman v. State, 591 So. 2d 167,
169 (Fla. 1991). *“The death penalty is reserved for
‘“the nost aggravated and unm tigated of nopst serious
crimes.”” Clark v. State, 609 So. 2d 513, 516 (Fla.
1992) (quoting State v. Dixon, 283 So. 2d 1, 7 (Fla.
1973)). In deci di ng whet her deat h S a

proportionate penalty, we consider the totality of

the circunstances of the case and conpare the case

wi th other capital cases.
Cl early, Simmons does not conclude that proportionality review
requires this Court to consider all cases where the death
sentence was not inposed. Nor does Smith suggest why
performng such a review wuld aid in ensuring that the
sentence is not unusually inposed. To the contrary, the
l[imtation of this Court’s review to the npst aggravated
murders necessarily inures to the benefit of the defendant in
that it raises the bar for what can be considered the nost
aggravat ed of the nost serious of all offenses.

As for the ABA report, this Court has consistently held
that there is nothing in the report that would cause this
Court to recede fromits past decisions upholding the facial

constitutionality of the death penalty. Rut herford v. State,

940 So. 2d 1112 (Fla. 2006); Rolling v. State, 944 So. 2d 176,
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181 (Fla. 2006); Diaz v. State, 945 So. 2d 1136, 1146 (Fla.

2006) .

Smith also argues that his sentence is disproportionate
because his equally cul pabl e codefendant Jones received a life
sent ence. Jones’ sentence in January 2007 was a result of a
pl ea agreement with the State and, therefore, is of no help to

t he defendant. See England v. State, 940 So. 2d 389, 406

(Fla. 2006) (holding that where equally cul pable codefendant
enters plea for |esser sentence, there is no disparate

treatnment); Kight v. State, 784 So. 2d 396, 401 (Fla. 2001)

(recognizing in instances where the codefendant’s |esser
sentence was the result of a plea agreement or prosecutorial
di scretion, this Court has rejected clains of disparate

sentencing); San Martin v. State, 705 So. 2d 1337, 1350-51

(Fla. 1997) (upholding court’s rejection of codefendant’s life
sentence as a mtigating circunstance where codefendant’s
pl ea, sentence, and agreenent to testify for the State were
the products of prosecutorial discretion and negotiation);

Steinhorst v. Singletary, 638 So. 2d 33, 35 (Fla. 1994)

(concluding that codefendant’s sentence for second-degree
murder was not relevant to claim of disparate sentencing);

Brown v. State, 473 So. 2d 1260, 1268 (Fla. 1985) (finding
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t hat death sentence was proper even though acconplice received
di sparate prosecutorial and judicial treatnment after pleading
to second-degree nurder in return for life sentence).

Mor eover, outside of Smith's own self-serving statenents,
there is no evidence in the record that Jones was equally
cul pabl e. Al t hough, Smth continues to argue that he is
nmerely an acconplice, the trial court rejected this claim and
found that he had preplanned the escape with the recognition
that officers mght have to be killed. The court’s order

notes that “Smth, told inmate Lykins that he was going to

“kill everything in there’ in order to effectuate the escape
pl an. He also said that his weapon would be a two pound
hamrer being used for metal work in the dormitory. Inmate

Baker testified that Smth said, ‘Wtch the news—anyone gets

in our way, we'll kill them’ Baker also testified that Smth
bragged about the escape plans every day.” The court also
found that “there is no doubt that the killing of M. Lathrem

was an integral part of the escape plan. By this Defendant’s
own adm ssions he led Ms. Lathrem to the point where Dw ght
Eaglin was waiting with the hammer, unobserved by Lathrem to
adm nister the fatal blows.” (V21:3962-63).

Smth's claim that his sentence is disproportionate when
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conpared to other simlarly situated cases because he is only
an acconplice is |likewise wthout nerit. This Court in Van

Poyck v. State, 564 So. 2d 1066, 1070-71 (Fla. 1990), reviewed

a simlar case where the defendant admtted hel ping plan an
escape but denied being the triggerman. After rejecting Van
Poyck’s clains that he was a m nor actor and did not have the
cul pable nental state to kill, this Court found the death
sentence proportional, explaining:

Al though the record does not establish that Van
Poyck was the triggerman, it does establish that he
was the instigator and the primary participant in
this crime. He and Valdez arrived at the scene
“armed to the teeth.” Since there is no question
t hat Van Poyck played the major role in this felony
murder and that he knew | ethal force could be used,
we find that the death sentence is proportional.

Id. at 1070-1071. Simlarly, this Court in Lugo v. State, 845
So. 2d 74, 118 (Fla. 2003), also addressed the appropriateness
of the death sentence for the “nontriggerman,” stating:

We agree with the trial judge' s analysis of this
aspect of t he proportionality revi ew. Lugo’ s
reliance on Larzelere v. State, 676 So. 2d 394 (Fla.
1996), is unavailing. Mor eover, Larzelere actually
supports the conclusion that sentences of death are
appropriate for Lugo. In Larzelere, we noted that
di sparate treatnment of a codefendant, including the
i nposition of the death penalty, is warranted when
that codefendant is a nore cul pable participant in
the crinnal activity. See id. at 407. The
appellant in Larzelere presented an argument simlar
to Lugo’s argunment that he was not the *“hands-on”
killer. We nevertheless affirmed the death penalty,
stating:
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[ The appel I ant’ s] participation was not
relatively mnor. Rather she instigated and was
the mastermnd of and was the dom nant force
behind the planning and execution of this nurder
and behind the involvenment and actions of the co-
participants before and after the nurder. Her
primary notive for the nurder was financial gain,
which motive was in her full control. Id. In
Lugo’ s case, record evidence reflects that he was
a domnant force in the nurders of Giga and
Furton, and was notivated to a significant degree
by pecuniary gain. The decision in Larzelere
therefore counsels that sentences of death for
Lugo are appropriate.

In the instant case, |ike Van Pock, Lugo and Larzelere, Snmth

was the driving force behind the plan to escape, including the
plan to kill anyone who got in his way. Accordingly, the
sentence i s proportionate.

Mor eover, when conpared to simlar cases, this sentence
is proportional. The trial court found five very weighty
aggravati ng ci rcumst ances: (1) under a sent ence of
i mprisonnment; (2) multiple prior violent felonies including
mur der, ki dnapping and sexual battery; (3) commtted for the
purpose of effecting an escape from custody; (4) cold,
calculated and prenmeditated and; (5) victim was a |aw
enf orcenment officer. (V21:3962-63). In mtigation, the court
found the nonstatutory factors of dysfunctional fam |y
backgr ound, a history of depr essi on, Attention Deficit

Di sorder, and chroni c substance abuse and renorse. The record
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shows that Smith was inprisoned in CCl when he devel oped the
plan to escape and kill anyone who got in the way, resulting
in the death of Officer Dana Lathrem As the trial court
found, “he was serving multiple life sentences for convictions
from Broward County. These convictions included one for First
Degree Murder conmtted in the course of a burglary and
robbery. Another of the life sentences he was serving sprang
fromthe burglary of a home in Broward County during which he
conmtted a sexual battery on a teen-aged child in the hone.”
(V21: 3962). VWen conpared to simlar cases where nultiple
aggravating factors are balanced against the evidence in
mtigation, the sentence in the instant case is proportionate.

Conpare Caballero v. State, 851 So. 2d 655, 663 (Fla. 2003)

(affirmng death sentence where trial court found that four
aggravating factors were established and several nonstatutory

mtigators applied); Shellito v. State, 701 So. 2d 837 (Fla.

1997) (affirmng the death penalty of a twenty-year-old
def endant where the trial court found two aggravators and
vari ous nonstatutory mtigation consisting of alcohol abuse, a
m |l dly abusive childhood, difficulty reading, and a | earning

disability); Spencer v. State, 691 So. 2d 1062 (Fla. 1996)

(affirmng the death sentence where the trial court found HAC
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and prior violent felony aggravators outwei ghed two statutory
mental mtigators and nunmerous nonstatutory mtigators.) This

cl ai m shoul d be deni ed.
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| SSUE XI

VWHETHER THE LOWER COURT ERRED REVERSI BLY | N DENYI NG

THE DEFENSE REQUEST TO | NSTRUCT THE JURY ON I TS LI ST

OF M TI GATI NG EVI DENCE?

Trial defense counsel requested that the court provide
the jury wth a |Iist of proposed mtigation in its
instructions. After hearing the argunment of counsel (V41:679-
687), the <court ruled that it was rejecting the defense
request and would give the standard jury instructions which
deal with any other aspects of the defendant’s character,
record or background. The trial court allowed defense counsel
to argue all the particulars listed if supported by the
evi dence (V20:3919; V41:687; V42:973).

The decision whether to give a particular jury
instruction is within the trial court’s discretion. Alston v.
State, 723 So. 2d 148, 159 (Fla. 1998). Discretion is abused
only when the judicial action is arbitrary, fanciful or
unreasonable, which is another way of saying discretion is
abused only where no reasonable person would take the view

adopted by the trial court. Trease v. State, 768 So. 2d 1050,

1053 n2 (Fla. 2000); Overton v. State, 801 So. 2d 877, 896

(Fla. 2001). There can be no abuse of discretion when the

trial court follows this Court’s precedents. See Mller v.
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State, 926 So. 2d 1243, 1257 (Fla. 2006); Brown v. State, 721
So. 2d 274, 283 (Fla. 1998) (holding that the standard jury
instructions fully advise the jury of the inportance of its
role, correctly state the law, do not denigrate the role of

the jury, and do not violate Caldwell v. M ssissippi, 472 U. S

320 (1985)); Belcher v. State, 851 So. 2d 678, 684-85 (Fla.

2003) (“We find that the trial court did not abuse its
di scretion by giving a “catch-all” jury instruction about
mtigation instead of giving Belcher’s |ist of nonstatutory

mtigators.”); Janes v. State, 695 So. 2d 1229, 1236 (Fla.

1997) (“The trial court is required to give only the *“catch-
all” instruction on mtigating evidence and nothing nore.”);

Morris v. State, 811 So. 2d 661 (Fla. 2002); Davis v. State,

859 So. 2d 465 (Fla. 2003); Downs v. Mbore, 801 So. 2d 906

(Fla. 2001).
Moreover, the United States Supreme Court has held that
catch-all jury instructions are adequate to apprise the jury

of available mtigation. See Blystone v. Pennsylvania, 494

U.S. 299, 307-308 (1990) (“The requirenment of individualized
sentencing in capital cases is satisfied by allowng the jury
to consider all relevant mtigating evidence. |In petitioner’s

case the jury was specifically instructed to consider, as
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mtigating evidence, any ‘matter concerning the character or
record of the defendant, or the circunstances of his offense.’

This was sufficient to satisfy the dictates of the Eighth
Amendnent.”) (footnote and citations omtted); Boyde .

California, 494 U. S. 370 (1990) (“Petitioner had an

opportunity through factor (k) to argue that his background
and character ‘extenuated’ or ‘excused the seriousness of the
crime, and we see no reason to believe that reasonable jurors
would resist the view, ‘long held by society,’” that in an
appropriate case such evidence would counsel inposition of a
sentence |ess than death. . The jury was directed to
consider any other circunmstance that m ght excuse the crine,
which certainly includes a defendant’s background and

character.”); Ayers v. Belnontes, 127 S. Ct. 469, 166 L. Ed

2d 334 (2006) (“The factor (k) instruction is consistent with
the constitutional right to present mtigating evidence in
capital sentencing proceedings.”).

Appellant’s reliance on Brewer v. Quarterman, 127 S. Ct.

1706, 167 L. Ed. 2d 622 (2007), Abdul -Kabir v. Quarterman, 127

S. . 1654, 167 L. Ed. 2d 585 (2007) and Smth v. Texas, 127

S. Ct. 1686, 167 L. Ed. 2d 632 (2007) is unavailing. Those

cases dealt with correcting Texas’ special issues that did not
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provide for adequate jury consideration of mtigating
evidence. Nothing is presented in the instant case simlar to
Texas where the special issue instruction and the subsequent
nul lification charge failed to cure the error. In the instant
case, the jury was instructed and allowed to consider all
relevant mtigating evidence and there was no constitutional

error as had been the case in Texas.
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| SSUE XI |

VWHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE I N FAI LI NG TO CHALLENGE THE
CONSTI TUTI ONALI'TY OF FLORIDA'S LETHAL | NJECTI ON
PROCEDURES?

A. The Instant Claimis Not Cogni zable on Direct Appeal.

As stated in Issues IIl-1V, supra, ineffective assistance
of counsel <clains are ordinarily not cognizable on direct
appeal . There is no reason to address the claim on direct
appeal ; Appellant should await post-conviction proceedi ngs.

B. The Claimis Meritless.

Trial defense counsel filed a Mtion to Declare the
Exi sting Procedures Utilized in Florida for Lethal Injection

Unconstitutional, relying on The Lancet article. (V19: 3644-

57). On June 16, 2006, trial counsel called the court’s

attention to the notion (V24:4528-29):

Judge, | filed a nmotion asking the Court to
declare the Florida procedure for lethal injection
unconstitutional. | attached to that, a copy of a
medi cal journal from -- a copy of an article from
the nedical journal, The Lancet, which sets forth
the real i nadequacies of the |ethal i njection

process that’'s set forth in the protocols in the
State of Florida.

The -- | know the Court had previously ruled in
anot her case that this was not -- that such a notion
would not be right prior to the penalty phase. I
think it’s appropriate to bring it now, and |I would
ask the Court to grant ny nmotion and find that the
Florida | ethal i njection procedures violate the
Uni t ed St at es Constitution and t he Fl ori da
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Consti tuti on.

THE COURT: Well, | don’t think that even nerits
di scussi on. Even if there were a sentence of death
at this point, you know, the appeal is automatic,
and we’'re not to the point of execution; if we ever
get there.

So, | don’t know why you're bringing this notion
in advance of trial. The ruling is the same as it
was in the Eaglin case. It’s not tinmely and we’|
nove on.

The <court’s order noted that the nmotion was “viewed as
untinmely and is therefore not considered.” (V20:3857).

In this appeal, Smth contends that trial counse
rendered ineffective assistance for failing to renew the
nmotion at the penalty phase. Appellant’s claimis neritless.
If we are invited to speculate on the matter w thout the usual
protocol of presentation of the claim in a post-conviction
motion, a proceeding whereby trial counsel 1is given the
opportunity to explain his actions under oath subject to
Cross-exan nati on, Appel |l ee  specul ates that since trial
counsel presented the claim at guilt phase, he may well have
concluded that no further action was necessary since the trial
court declared there was no nerit to discussion “[e]ven if
there were a sentence of death at this point.” (V24:4529).
There is no deficiency since trial counsel presented the
claim In any event, ineffectiveness is not apparent on the

face of the record.
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Even if there were deficiency, the prejudice prong cannot
be satisfied since this Court has rejected lethal injection
claims and thus counsel need not pursue unmeritorious clainmns.

See Sins v. State, 754 So. 2d 657 (Fla. 2000); Bryan v. State,

753 So. 2d 1244, 1253 (Fla. 2000); Hill v. State, 921 So. 2d

579, 582-583 (Fla. 2006) (approving trial <court’s summry
denial of claim that lethal injection as admnistered in
Florida constitutes cruel and wunusual punishment) Suggs V.

State, 923 So. 2d 419 (Fla. 2005), Rutherford v. State, 926

So. 2d 1100, 1113-14 (Fla. 2006) (approving summry denial of
claim. Accordingly, this Court should deny the instant

claim
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| SSUE XI ||

WHETHER THE LETHAL | NJECTI ON PROCEDURE VI OLATES THE
SEPARATI ON OF POWERS DOCTRI NE?

The instant claim now raised - that the |lethal injection
procedure violates the separation of powers doctrine - 1is
procedurally barred and may not be reviewed on appeal since it
was not presented to the lower court for a ruling as a
predicate to appellate review Instead, Smith filed quite a
different notion below challenging lethal injection based on

The Lancet article. (V19: 344-57). This Court’s jurisprudence

is clear that a party nust present the sanme specific question
to both the trial court and appellate court for review

Changing the argunent is inpermn ssible. See Steinhorst v.

State, 412 So. 2d 332, 338 (Fla. 1982) (“Furthernore, in order
for an argunent to be cognizable on appeal, it nust be the
specific contention asserted as |egal ground for the

obj ection, exception, or notion below ”); Wuods v. State, 733

So. 2d 980, 984 (Fla. 1999); Archer v. State, 613 So. 2d 446,

448 (Fla. 1993).
Additionally, the claimis neritless. Smth’s argunent

was considered and rejected in Diaz v. State, 945 So. 2d 1136,

1142-44 (Fla. 2006):

Lethal Injection
Diaz challenges Florida s |ethal i njection
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statute, section 922.105, Florida Statutes (2006),

on several grounds. He argues that the statute
violates the separation of powers doctrine in
article 11, section 3 of the Florida Constitution
because it i nproperly del egat es | egi sl ative
authority to the Departnment of Corrections (DOC) to
create the lethal injection protocol and exenpts

t hese procedures from the procedural safeguards of
Florida’s Adm nistrative Procedure Act in chapter
120 Florida Statutes (2006). He further argues that
the statute violates the constitutional prohibition
on cruel and unusual punishnent in article |

section 17 of the Florida Constitution and amendment
8 of the United States Constitution. Addi tional ly,

Diaz contends that +the <current |Iethal injection
protocol inflicts cruel and unusual punishment.
Article I, section 3 of t he Fl ori da

Constitution, which codifies the ~constitutional
doctrine of the separation of powers, prohibits the
menbers of one branch of governnment from exercising
“any powers appertaining to either of the other
branches unless expressly provided herein.” Thi s
Court has traditionally applied a “strict separation
of powers doctrine,” State v. Cotton, 769 So. 2d
345, 353 (Fla. 2000), whi ch “enconpasses two
fundanmental prohibitions.” Chiles v. Children A B,
C, Db E, & F, 589 So. 2d 260, 264 (Fla. 1991). “The
first is that no branch may encroach upon the powers
of another. The second is that no branch nmy
del egate to another branch its <constitutionally
assigned power.” 1d. (citation omtted).
This second prohibition generally precludes the

Legi slature from delegating “the power to enact a
law or the right to exercise unrestricted discretion
in applying the law” Sins v. State, 754 So. 2d
657, 668 (Fla. 2000). Diaz clains that the |ethal
injection statute gives DOC “unrestricted discretion
in applying the law,” presumably because the statute
sinply states that the nmeans of execution shall be
by lethal injection without providing a definition
of the procedure or the drugs to be used. However
as we stated in Sins,

[ T he Legislature may “enact a law, conplete in

itself, designed to acconplish a general public

pur pose, and nay expressly authorize designated
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officials within definite valid limtations to
provide rules and regulations for the conplete
operation and enforcenment of the law within its
expressed general purpose.”

Id. at 668 (quoting State v. Atlantic Coast Line

R R Co., 56 Fla. 617, 47 So. 969, 976 (Fla. 1908)).
e rejected the sanme separation of powers
challenge in Sinms, finding that Florida s |ethal

injection statute “is not so indefinite as to
constitute an inproper delegation of |Ilegislative
power.” Id. at 670. W cited four reasons for our
concl usi on:

First, t he statute clearly defi nes t he

puni shnment to be inposed (i.e., death). Thus,
the DOC is not given any discretion to define
the elenents of the crime or the penalty to be
i nposed. Second, the statute makes clear that
the legislative purpose is to inpose death.
[ The Secretary of the Department of Corrections]
testified that the purpose of the DOC s
execution day procedures were to achieve the
| egislative purpose “with humane dignity.”
Third, determning the nethodology and the
chem cals to be used are matters best left to
the Departnent of Corrections to determne
because it has personnel better qualified to
make such determ nations. Finally, we note that
the law in effect prior to the recent amendnents
stated sinmply that the death penalty shall be
executed by electrocution w thout stating the
preci se nmeans, manner or ampunt of voltage to be
appl i ed.

Thus, the trial court properly denied relief on
s aspect of Diaz's challenge to the statute.

Diaz also argues that the Legislature gave DOC
“unfettered di scretion to | egi sl ate” when it
exenpted the DOC s policies and procedures for
execution from the admnistrative safeguards of
chapter 120, Florida s Adm nistrative Procedure Act.
See 8§ 922.105(7), Fla. Stat. (2006). We find no
nmerit to this claim Even though the execution
procedures may not be chall enged through a chapter
120 proceeding, they can and have been chall enged
t hrough postconviction proceedi ngs under rule 3.851.
See, e.g., HIll v. State, 921 So. 2d 579, 582-83

| d.
t hi
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(Fla.), <cert. denied, 546 U.S. 1219, 126 S.
1441, 164 L. Ed. 2d 141 (2006). In light of

exi genci es inherent in the execution process,
judicial review and oversight of the DOC procedures
i's pr ef erabl e to chapt er 120 adm ni strative
proceedi ngs. We conclude that the statutory
exenpti on does not give DOC “unfettered discretion”

as to lethal injection procedures.
Thus, the instant claim nmust be rejected

procedurally barred and neritl ess.
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| SSUE XIV

WHETHER FLORI DA’ S DEATH PENALTY SCHEME VI OLATES DUE
PROCESS, THE SIXTH AMENDMENT AND RING V. ARI ZONA,
536 U.S. 584 (2002)~?

Appellant filed a notion to declare Florida Statutes

921. 141 unconstitutional under Ring v. Arizona, 536 U S. 584

(2002), and Apprendi v. New Jersey, 530 U S. 466 (2000).

(V1:123-134). The trial court denied the notion. (Vv2: 350).
Apparently relying on the ABA Report of 2006, Smth asks this
Court to find the death penalty statute unconstitutional.
This Court has recently and repeatedly declined to do so and

shoul d continue to adhere to its precedents. In Rutherford v.

State, 940 So. 2d 1112, 1117-18 (Fla. 2006) the Court opined:

THE ABA REPORT

We first address the inpact of the ABA Report
because it serves as the basis for Rutherford s
claims in his rule 3.800(a) and 3.851 notions, as
well as in his habeas petition, that his death
sentence is unconstitutional. On Septenmber 17,
2006, the Anerican Bar Association published a
report on Florida’s death penalty system The
report, titled Evaluating Fairness and Accuracy in
the State Death Penalty System The Florida Death
Penalty Assessnent Report, analyzes Florida s death

penal ty | aws, pr ocedur es and practi ces, and
hi ghlights areas in which, in the view of the
assessnment team Florida *“fall[s] short in the
effort to afford every capital defendant fair and
accurate procedures.” ABA Report at iii.

We agree with the circuit court’s conclusion
that the ABA Report is not “newy discovered
evi dence.” The ABA Report is a conpilation of
previ ously avai l abl e i nformation rel ated to

98



Florida s death penalty system and consists of [|egal
anal ysis and recomendations for reform many of
which are directed to the executive and |egislative

br anches. See ABA Report at i (“The state
assessnent teans are responsible for collecting and
anal yzi ng vari ous | aws, rul es, procedures,
st andar ds, and gui del i nes relating to t he
adm ni stration of the death penalty” and the

assessnment teanms findings “are intended to serve as
the bases from which [the state] can |aunch [a]
conpr ehensi ve self-exam nation[].").

However, even if we were to consider the
information contained in the ABA Report, nothing
therein would cause this Court to recede from its
deci si ons upholding the facial constitutionality of
the death penalty. See, e.g., Hodges v. State, 885
So. 2d 338, 359 & n.9 (Fla. 2004) (noting that the
defendant’s claim that “the death penalty statute is
unconstitutional because it fails to prevent the
arbitrary and capricious inposition of the death
penalty, violates due process, and constitutes cruel
and unusual puni shnment,” has *“consistently been
determned to lack nmerit”); Lugo v. State, 845 So.
2d 74, 119 (Fla. 2003) (“We have previously rejected
the claim that the death penalty system is
unconstitutional as being arbitrary and capricious
because it fails to |limt the class of persons
eligible for the death penalty.”). Furt her,
Rut herford does not allege how any of t he
conclusions reached in the ABA Report would render
hi s individual death sentence unconstitutional.

For all these reasons, we affirm the circuit
court’s denial of the nmotion for postconviction
relief regarding these points related to the ABA
Report, we affirm the circuit court’s dism ssal of
the motion for 3.800(a) relief, and we deny
Rut herford’'s petition for a wit of habeas corpus.

See also Rolling v. State, 944 So. 2d 176, 181 (Fl a.

Diaz v. State, 945 So. 2d 1136, 1145-1146 (Fl a.

Smth's claimis neritless and relief nust
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Li kewi se, Appellant’s claim that Florida’'s death penalty

schenme violates Ring v. Arizona, 536 U S. 584 (2002), is also

nmeritless. The trial court in its sentencing order concluded
that the aggravators present in this case were (1) capital
felony commtted by a person previously convicted of a fel ony
and under a sentence of inprisonnment (serving nultiple life
sentences for convictions from Broward County including one
for first degree murder commtted in the course of a burglary
and robbery and another arising from a burglary of a hone
during which he commtted a sexual battery on a teenaged
child); (2) the defendant was previously convicted of a felony
involving the use or threat of violence to the person, i.e.,
in Decenber of 1981 Smith pled guilty and was convicted of
sexual assault of his sister in Rhode Island; additionally,
there were the nmultiple violent crimes in Broward County
listed above; (3) the capital felony was commtted for the
pur pose of effecting an escape from custody; (4) the hom cide
was commtted in a cold, calculated, and preneditated manner
wi t hout any pretense of noral or legal justification; (5) the
victim was a |law enforcenent officer engaged in the
performance of her of ficial duties which nerged wth

aggravator in paragraph 3. (V21:3962-63).
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This Court has repeatedly rejected Ring argunents,
especially where, as here, the prior violent felony aggravator

has been found. Floyd v. State, 913 So. 2d 564, 577 (Fla.

2005); Duest v. State, 855 So. 2d 33, 49 (Fla. 2003); Lugo v.

State, 845 So. 2d 74, 119 n79 (Fla. 2003); Blackwelder .

State, 851 So. 2d 650, 653 (Fla. 2003); Doorbal v. State, 837

So. 2d 940, 963 (Fla. 2003). In addition, this case involved
the aggravator of nurder conmmtted while under sentence of
i nprisonment which this Court has held nmay be found by the

j udge al one. Allen v. State, 854 So. 2d 1255, 1262 (Fla.

2003); Floyd, supra, at 577. Accordingly, the instant claim

must be deni ed.
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| SSUE XV

VWHETHER THE TRI AL COURT | MPROPERLY PREVENTED DEFENSE

COUNSEL FROM TELLING THE JURY TO TAKE I TS

RESPONSI Bl LI TY SERI OQUSLY?

During defense counsel’s closing penalty phase argunent,
counsel belittled the prosecutor’s reliance on Appellant’s
aggravating factors of prior convictions and being under
sentence of inprisonnment. (V42:951-52). Def ense counsel
conpl ai ned the prosecutor was saying “you gotta kill this poor
man because he’s got this prior record” when the defense urged
that it was not an aggravator. (V42:952-53). The prosecutor
objected that the defense was again attenpting to transfer
ultimate sentencing to the jury and the court agreed that it
was an inproper argunent. (V42:953). When the court inquired

if a curative instruction was desired, this exchange occurred:

MR. RUSSELL: Just -- just that it’s the -- well,
just to the effect of the -- well, it’s the Court’s
j ob to sent ence; however, you know, your
recomendati on nust be given great weight but it’'s
the Court’s job to sentence. Something to that
ef fect.

MR. SULLI VAN: Well, Judge, | don’'t think that’'s
an accurate statenment at all. Under Raynmond and
Prindy it's this jury’'s job to sentence and |
obj ect .

THE  COURT: It’s their j ob to make a
recomendation to the Court. It’s not their job to
pull the plug on him and give him the |[ethal

injections and pull the electric switch or any of
t hose things.
MR, SULLIVAN: 1’1l -- 1'Il try to quit using
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that term Your Honor.

THE COURT: All right.

(Wher eupon, the conference was concluded and the
following proceedings were conducted wthin the
hearing and presence of the jury.)

THE COURT: Menbers of the jury, | wll instruct
you that none of these argunents are intended to
make you feel like you're the instrunent of death in

the event that is the ultimate sentence in this
case. Your job is to listen to, weigh the evidence,
listen to these argunments, apply the law to the
facts as you find them and neke a verdict, a
recomendation to this Court, which is the ultimte
sent encer. And | wll give your recomendation
great weight. All right.

(V42: 953- 54) .

A. The Instant Claimis Procedurally Barred.

Appel | ee woul d initially subm t this claim is
procedurally barred and not subject to appellate review based
on trial counsel’s failure to interpose an objection bel ow or
cite relevant case law in support of the defense position.

See Lucas v. State, 376 So. 2d 1149, 1152 (Fla. 1979) (“This

court will not indulge in the presunption that the trial judge
woul d have made an erroneous ruling had an objection been made
and authorities cited contrary to his understanding of the
law. ") .

B. The Instant Claimis Meritless.

This Court has repeatedly held that the standard jury

instruction fully advises the jury of the inportance of its
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role and does not unconstitutionally denigrate that role.

Taylor v. State, 937 So. 2d 590, 600 (Fla. 2006); Brown v.

State, 721 So. 2d 274, 283 (Fla. 1998); Johnson v. State, 660

So. 2d 637, 647 (Fla. 1995). The court’s action of sustaining
the prosecutor’s objection and giving a curative instruction
was entirely proper given defense counsel’s inproper argunent.
The court’s curative instruction mrrored Florida's standard
jury instruction and, contrary to Appellant’s argunent, did
not “affirmatively msadvise[] the jury that it’s [sic]
recommendation did not really matter.” (Vv42: 954, 969-78).
Because Appellant has failed to denmpbnstrate any error, this

Court should deny the instant issue.
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| SSUE XVI
VWHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE

ASSI STANCE BY FAI LI NG TO CHALLENGE THE
CONSTI TUTI ONALI TY OF FLORI DA" S CLEMENCY PROCEDURES?

A. The Instant Claimis Not Cogni zable on Direct Appeal.

As previously noted throughout this brief, ineffective
assi stance of counsel clainms are ordinarily not cognizable on
direct appeal. There is no need to address such a claim here.
Mor eover, even if counsel had challenged the constitutionality
of Florida's clenency procedures, it would avail Smth naught
since invalidation of clemency would not bar the inposition of
a judgnent and sentence of death.

B. Alternatively, the Instant Claimis Meritless.

This Court has held that Florida s clenmency process does
not violate the Due Process and Equal Protection Clauses of

the United States and Florida Constitutions. See Rutherford

v. State, 940 So. 2d 1112, 1121-23 (Fla. 2006) (reaffirm ng

prior decisions King, G ock and Provenzano, and stating that

we reject Rutherford' s argument that the ABA Report requires
us to reconsider our prior decisions rejecting constitutiona

challenges to Florida’s clenmency process.”); King v. State,

808 So. 2d 1237, 1246 (Fla. 2002); Gock v. State, 776 So. 2d

243, 252-53 (Fla. 2001); Provenzano v. State, 739 So. 2d 1150,
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1155 (Fla. 1999).
Since the wunderlying claim is wthout nerit, neither

prong of the Strickland v. Wshington standard can be

satisfied and Smith's claim nust fail. Trial counsel is not

required to file non-neritorious notions. Gordon v. State,

863 So. 2d 1215 (Fla. 2003); Fennie v. State, 855 So. 2d 597,

607 (Fla. 2003); Valle v. More, 837 So. 2d 905, 908 (Fla

2002) .
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| SSUE XVI |
CUMULATI VE ERROR
Appellant’s final argunent is that the cumulative effect
of attorney deficient performance and other errors denied him
a fair trial. Appel | ee subnmits that for the reasons stated,
supra, the challenge to attorney ineffectiveness need not be
addressed here and is alternatively neritless. Since there
are no individual errors, any cunulative error argument nmust

fail. Bryan v. State, 748 So. 2d 1003, 1008 (Fla. 1999);

Downs v. State, 740 So. 2d 506, 518 (Fla. 1999).
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority, the appellant’s convictions and death sentence
shoul d be AFFI RVED.
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