I N THE SUPREME COURT OF FLORI DA

ALVI N MORTON,
Petiti oner,
V. CASE No. SCQ07-1201

JAMES R. McDONOUGH, Secretary,
Fl ori da Departnment of Corrections,

Respondent .

RESPONSE TO PETI TION FOR WRI T OF HABEAS CORPUS
AND
VEMORANDUM CF LAW

COMES NOWN Respondent, Janes R MDonough, Secretary of the
Departnent of Corrections for the State of Florida, by and through
the Attorney GCeneral of the State of Forida and the undersigned
counsel , who answers the petition, and states:

PRELI M NARY STATEMENT

Respondent denies Petitioner is being illegally restrained and
deni es each and every allegation in the instant petition indicating
in any manner that Petitioner is entitled torelief fromthis Court.

In light d the fact that the State has provided a detail ed
factual recitation in the acconpanying brief on the 3.850 appellate
brief, Respondent wll not burden the Court wth repeating those

facts again in this Habeas Response.

! Citation to the direct appeal record for Mrton's 1994

convictions will be referred to as “DAR” Citation to the 1999
resentencing record will be referred to as “RS.”



PROCEDURAL H STCRY AND FACTS

The Respondent generally accepts Mrton's statenent  of
procedural history, but adds the follow ng:

Morton’s initial appellate counsel, Steven L. Bolotin, raised
the followi ng issues on direct appeal: (1) whether Mrton's right to
a fair trial was violated by the prosecutor’s repeated introduction
of out-of-court statenents to either refresh the recollection of, or,
i npeach state witnesses; 2) whether the trial court abused its
discretion in admtting conversations between the co-perpetrators as
adoptive admssions; 3) whether the trial court failed to find and
wei gh non-statutory mtigating factors; 4) whether the trial court
erred in finding and instructing the jury on the aggravating factor
of cold, calculated, and preneditated; and 5) whether the trial court
erred in finding and instructing the jury on the avoiding arrest
aggr avat or.

This Court provided the following summary of facts in affirmng
Morton's convictions on direct appeal:

Early norning of January 27, 1992, appellant

Alvin LeRoy Morton, acconpanied by Bobby Garner and

Ti m Kane, forcibly entered the honme of John Bowers and

his nother Madeline Wisser. Two other individuals,

Chris Walker and M ke Rodkey, went with them to the

house but did not enter. Mrton carried a shotgun and

one of the others possessed a “Ranbo” style knife.

They began [|ooking around the living room for

sonething to take when Bowers and Wi sser entered the

room from another area of the house. Mrton ordered

the two of them to get down on the floor, and they
conplied. Bowers agreed to give them whatever they



wanted and pleaded for his |ife but Mrton replied
that Bowers would call the cops. Wen Bowers insisted
that he would not, Morton retorted, “That’'s what they
all say,” and shot Bowers in the back of the neck,
killing him Mrton also attenpted to shoot Wi sser

but the gun jamed. He then tried to stab her, but
when the knife would not penetrate, Garner stepped on
the knife and pushed it in. Wisser ultinmately was
stabbed eight tinmes in the back of the neck and her
spinal cord was severed. Before |eaving the scene,
either Garner or Mrton cut off one of Bowers’ pinky
fingers. They later showed it to their friend Jeff
Madden.

Acting on a tip, police and firefighters went to
the victins' residence, where the mattresses had been
set on fire, and discovered the bodies. Mrton was
later found hiding in the attic of his honme. The
mur der weapons were discovered underneath Garner’s
nother’s trailer. Mrton later confessed to shooting
Bowers and hel pi ng make the first cut on Wi sser.

Morton v. State, 689 So. 2d 259, 261 (Fla. 1997).

THE LEGAL STANDARD

In Rutherford v. More, 774 So. 2d 637 (Fla. 2000), this Court

summarized and reiterated its jurisprudence relating to clains of
i neffective assistance of appellate counsel. Subsequent deci si ons
al so repeat these principles. Habeas corpus petitions are the proper
vehicle to advance clains of ineffective assistance of appellate
counsel but such clains may not be used to canoufl age issues that
should have been raised on direct appeal or in a postconviction

nmotion. 1d. at 643; Thonpson v. State, 759 So. 2d 650, 660, n. 6

(Fla. 2000); Hardwick v. Dugger, 648 So. 2d 100, 106 (Fla. 1994)

The Court’s ability to grant relief is limted to those situations

where the petitioner established first that counsel’s performance was



deficient because the “omssions are of such nmagnitude as to
constitute a serious error or substantial deficiency falling
measur abl y outside the range  of prof essional | y accept abl e
performance”, and second, that the petitioner was prejudi ced because
counsel’s deficiency “conpromsed the appellate process to such a
degree as to undermne confidence in the correctness of the result.”

Rutherford at 643. Qoover v. Singletary, 656 So. 2d 424, 425 (Fl a.

1995) .
Appel l ate counsel has no obligation to raise issues on

appeal that were not preserved for review Wight v. State, 857

So. 2d 861, 875 (Fla. 2003)(citing Robinson v. Myore, 773 So. 2d

1, 4 (Fla. 2000)). Procedural ly barred clains not properly raised
at trial could not form a basis for finding appellate counsel
ineffective absent a show ng of fundarmental error, i.e., error that
“reaches down into the validity of the trial itself to the extent
that a verdict of guilty could not have been obtained wthout the

assistance of the dleged error.” Rutherford, at 646; Chandler v.

State, 702 So. 2d 186, 191, n. 5 (Fla. 1997).



ARGUMVENT
CLAIM |

WHETHER APPELLATE COUNSEL RENDERED | NEFFECTI VE
ASS| STANCE CN DI RECT APPEAL BY FAI LING TO RAl SE
MER TORI OUS | SSUES FOR REVIEW BY TH'S OOURT.
( STATED BY RESPONDENT)

(A) Failure of Appellate Counsel to Challenge the Oanership or
Possessi on El enent of Burglary

Morton first asserts that his initial appellate counsel rendered
ineffective assistance by failing to challenge the sufficiency of
evi dence establishing burglary on appeal. Specifically, he asserts
the State never established that the nurder victins owied or
possessed the hone in which they were nurdered. The State di sagrees.

Morton did not challenge the ownership or possession elemnent

relating to burglary at trial. Consequently, this issue was not
preserved for appeal. “An issue raised on appeal nust first be
presented to the lower court, ‘and the specific |egal argunent

or ground to be argued on appeal mnust be part of that

presentation.’” Wlliams v. State, 957 So. 2d 595 (Fla.

2007) (quoting Archer v. State v. State, 613 So. 2d 446, 448 (Fl a.

1993)). Since this issue was not preserved for appeal,
appel | ate counsel cannot be considered ineffective for failing
toraiseit. Wight, 857 So. 2d at 875.

In any case, Petitioner’s argunent is patently devoid of
merit. As noted by this Court on direct appeal, the State’ s evidence

establishing Mrton's guilt in this case was strong and included



Morton’s detail ed confession. In finding use of prior inconsistent
statenents harmiess error in the guilt phase, this Court stated:

Despite these circunstances, we do not find it
necessary to reverse the judgnent of quilt. It is
undi sputed that Mrton and his conpanion commtted
burglary by breaking into the victinms’ house, and
Morton admitted killing Bowers and attenpting to shoot
and to stab Weisser. This confession together wth
ot her substantive evidence proved a strong case of
felony nurder w thout the benefit of the inpeaching
st at enent s. See Brunbley v. State, 453 So. 2d 381
(Fla. 1984). W are convinced that any error which
occurred in the guilt phase was harnless beyond a
reasonabl e doubt .

Morton v. State, 689 So. 2d 259, 265 (Fla. 1997).

Firefighters and police found the victins, John Bowers, age 55,
and, his nother, Madeline Wisser, age 75 dead at 6730 Sanderling
Drive in Hudson on January 27, 1992. A co-worker of victim Bowers,
Linda Quster, stated that she visited himat his honme which he shared
with his nother on Sanderling Lane, in Pasco County. They lived
there alone with two dogs. She was able to identify both bodi es at
the nedical examner’s office. (DAR V12, 858-59).

Morton had no legitimate defense to the burglary charge. He
certainly had no ownership or possessory interest in the house on

Sanderling Lane.? The State presented sufficient evidence to show

2 As stated by this Court in D.S.S v. State at 462 (Fla. 2003):
“The purposes of the ownership element are to prove the accused
does not own the property and to sufficiently identify the
of fense to protect the accused froma second prosecution for the
same offense. Inre ME., 370 So. 2d at 796-97. This Court has
held that the ownership elenent in burglary is not the sane as
ownership in property law but, rather, means ‘any possession




that the victins had ownership or control of the Sanderling house.

See D.S.S. v. State, 850 So. 2d 459 (Fla. 2003)(where the state

presented sufficient testinony to “establish that Indian R ver
County had ‘special or tenporary ownership, possession, or
control’ superior to that of the accused.”). Consequent | vy,
appel l ate counsel was not ineffective in failing to raise this issue
bel ow.  Appell ate counsel was under no obligation to waste his own
time, or this Court’s, on this meritless issue.

Simlarly, appellate counsel had no reason to challenge the in
the course of a felony aggravator based upon an underlying burglary.
Trial counsel did not nake this argument during the resentencing
proceeding below and the issue was therefore not preserved for
appeal . Indeed, when specifically asked if he had any problem w th
burgl ary, defense counsel said: “No.” (RS V7, 698). A that point,
Morton had been convicted of burglary and his conviction had been
affirmed on direct appeal by this Court. Consequently, appellate
counsel on resentencing had even less reason than Mrton's initial
counsel to challenge the in the course of a felony aggravator based

upon an underlying burglary.

which is rightful as against the burglar and is satisfied by
proof of speci al or tenporary ownership, possessi on, or
control .’ 370 So. 2d at 797. This is true regarding the
ownership elenent in crimnal mschief and theft as well. See
Duncan v. State, 29 Fla. 439, 10 So. 815, 816 (Fla. 1892); RC
v. State, 481 So. 2d 14, 15 (Fla. 1st DCA 1985).~"




(B) Failure To Challenge The CCP And Avoi ding Arrest Aggravators

(i) Failure to Ghallenge The QOCP Finding For |nsufficient
Evi dence

The trial court extensively discussed the CCP finding in its
order on resentencing, stating:

The Defendant had a hei ghtened | evel of preneditation
as indicated by his having thought and di scussed conmtting
this nurder for several days beforehand to the point of
apparent obsession, having enunciated this intent on
several occasions to several individuals, having considered
and solicited suggestions of what proof would be needed to
establish the nurder — such as a human body part as a
trophy; having made careful plans as evidenced by the
t hought process denonstrated i n choosing a victimwho |ived
only with his elderly nother in an isolated area, on a
dead-end street, across froma vacant dwelling which served
as headquarters for a prelimnary stakeout and/or “dry
run”; arranging for the phone wires to be cut in carrying
out the preordai ned plan under cover of darkness, to kick
in the front door and rush into the dwelling while heavily
armed with a sawed-of f shotgun | oaded with four rounds, and
Ranbo-styl e knife, both being serious deadly weapons which
could have no other purpose than inplenents of destruction
or death, and extra amunition; having taken the tine to
carefully conceal the shotgun in a towel, and concealing
the getaway bikes in nearby brush; having worn gloves to
avoid leaving fingerprints; having expressed a hope that
the killing would produce a rush; al as further evidence
by the Defendant’s own confession and statenents to others.

(RS V1, 153-154).

“On appeal, this Court does not reweigh the evidence to
determ ne whether the State proved each aggravating circunstance
beyond a reasonable doubt--that is the trial court’s job.
Rather, this Court reviews the record to determ ne whether the
trial court applied the right rule of law for each aggravating

circunstance and, if so, whether conpetent, substantial evidence



supports its finding.” Pearce v. State, 880 So. 2d 561, 575

(Fla. 2004)(citing, Alston v. State, 723 So. 2d 148, 160 (Fla.

1998)). The trial court’s findings are well supported by the record.
Consequently, appellate counsel cannot be faulted for failing to
raise this i ssue on appeal .

In Pearce v. State, 880 So. 2d 561, 576 (Fla. 2004), this

Court affirnmed the CCP aggravator for an execution-type killing,
even w thout statenents evidencing a preplanned intent to kill
as in this case. This Court stated:

This Court has held that execution-style killing
is by its very nature a “cold” crine. See Lynch v.
State, 841 So. 2d 362, 372 (Fla.), cert. denied, 540
Us 867, 157 L. Ed. 2d 123, 124 S. C. 189 (2003);
Walls v. State, 641 So. 2d 381, 388 (Fla. 1994). As
to the “calculated” elenent of CCP, this Court has
held that where a defendant arnms hinself in advance,
kills execution-style, and has tine to coldly and
calmy decide to kill, the elenent of calculated is
support ed. See Hertz v. State, 803 So. 2d 629, 650
(Fla. 2001); Knight v. State, 746 So. 2d 423, 436
(Fla. 1998) (holding “even if Knight did not nake the
final decision to execute the two victinms unti
sonetime during his lengthy journey to his final
destination, that journey provided an abundance of
time for Knight to coldly and calmy decide to kill").
This Court has “previously found the heightened
preneditation required to sustain this aggravator
where a defendant has the opportunity to |eave the
crinme scene and not commit the nmurder but, instead,
commts the nurder.” Alston v. State, 723 So. 2d at
162; see also Lynch, 841 So. 2d at 372 (noting that
defendant had five- to seven-minute opportunity to
wi thdraw from the scene or seek help for victim but
instead calculated to shoot her again, execution-
style).




Morton’s assertion that the evidence showed “an enotional, spur
of the noment act in killing Bowers” is sinply wong. To the
contrary, the facts indicate this was a planned execution-style
killing as in Pearce. Mrton talked about killing the victins well
prior to entering the victins’ hone. M ke Rodkey testified that
before entering the house, Mrton and the other boys talked about
killing the people in the house they had selected about one week
earlier, Wl ker’s former neighbors. (RS V4, 377-78, 381, 403-04).
| ndeed, Rodkey testified that one week prior to the nurders, he went
to the house on Sanderling with Mrton, Kane and Wl ker, where they
said they were going to kill the people in the hone. (RS V4, 400-01,
403, 411).

Prior to entering the victins’ house, Mrton arned hinself wth
a shot gun. (RS V4, 379-80). Wien the elderly victinse were |ying
hel pless on the ground, and were pleading for their lives, Mrton
shot Bowers in the back of the head. Thereafter, he attenpted to
shoot Wisser and, when the shotgun jamred, used the knife to stab

her in the back of the neck. See Gordon v. State, 704 So. 2d 107,

115-16 (Fla. 1997) (notw t hstandi ng defendant’s claimthat he and
his acconplice sinply planned a burglary or robbery, the fact
they knew the victims schedule and could have avoi ded him had
they wanted to along with evidence they bound and gagged the
victim before killing him was sufficient to uphold the trial

court’s CCP finding).

10



These facts, coupled with Mrton’s previous statements that he
wanted to kill (RS W4, 289-90) and that he planned to kill people (RS
V4, 289-90), provided anple support for the OCP aggravator.® As
such, Petitioner has failed to establish either deficient
performance or resulting prejudice from appellate counsel’s
failure to brief this issue.

(i1) Failure to Challenge The Sufficiency O Evidence Supporting
The Avoi di ng Arrest Aggravator

The trial court below stated the following in finding the
avoi ding arrest aggravator:

.t is apparent from the overall testinony and evidence
that the Defendant wanted to commt a nurder and he did not

want to get caught. This was not an inpul sive killing, and
as such aggravators a and c¢ are not mutually exclusive.
Specifically, the killing occurred imediately after the

victim begged for his life, asserting that he wouldn't
inform on the Defendant, and the Defendant renarking,
“That’s what they all say!”; and then pulling the trigger
of the shotgun against the victinms neck. The Defendant
|ater also admtted that “he had no choice” but to kill
this victimsince he turned and | ooked at the Defendant.
As further evidence of Defendant’s desire to avoid arrest
for these murders he caused fires to be set in the victinsg’
house in an effort to conceal the nurders.

(RS M, 154-55). The evidence clearly supports the trial court’s
findings in this case.

In Zack v. State, 753 So. 2d 9, 20 (Fla. 2000), this Court

expl ai ned:

% Petitioner’s sister in a sworn statenent stated that appellant

“was braggi ng about what he was going to do.” (RS VW5, 516).
Victoria Fitch was in the car with Mrton in January and heard
Morton state “he was goi ng—he wanted to kill soneone.” (RS V4,
348) .

11



Application of the “avoiding |awful arrest” aggravator
requires strong proof that the dom nant notive for the
murder was wtness elimnation. See Mahn v. State,
714 So. 2d at 402. Thi s aggravat or has been applied
to cases in which the evidence supported a finding
that the victim would have summoned the authorities
and in cases where the defendant had expressed an
appr ehensi on regarding arrest. See, e.g., Sliney v.
St at e, 699 So. 2d 662 (Fla. 1997) (aggravator
justified wher e def endant testified t hat hi s
acconplice told him that “Sliney would have to Kkill
the victim because ‘[s]onebody wll find out or
sonething  ”); Peterka v. State, 640 So. 2d 59 (Fla.
1994) (aggravator applicable where defendant, who
feared incarceration, had established a new identity
which the victimthreatened to expose).

In recounting the nurder, Mrton said that the man asked
the boys not to hurt them and offered to give them all their
noney. Morton said that the man would call the cops, when the
man replied that he would not, Mrton said “[t]hat’s what you
all say,” and pulled the trigger. (RS W, 285-87; 305). In
addition, a corrections officer overheard Mrton state that he
had to shoot the man because “[t]he guy turned around and
| ooked. We told himnot to, he turned around, and | shot him
| didn’'t have a choice, he [|ooked.” (RS Vb, 444). Mort on
admtted that they set fire to the victins’ house in order to
destroy evidence they mght have left behind. They all wore
gl oves. (RS \3, 261). However, they did not wear anything to
cover their faces. (RS V3, 261-62).

Based on the foregoing, it is clear the State presented

strong, indeed, overwhelm ng evidence to establish that the

12



murder was for the dominant purpose of avoiding arrest.
Appel l ate counsel had no obligation to raise such a neritless
i ssue on appeal .

(ritn) Failure to Challenge |nproper Doubling O CCP and
Avoi ding Arrest

This Court has repeatedly upheld the finding of both the
CCP and avoiding arrest aggravators even though interrelated

facts are used to establish each aggravator. See Stein v.

State, 632 So. 2d 1361, 1366 (Fla. 1994); Kearse v. State, 662

So. 2d 677 (Fla. 1995). In Sireci v. More, 825 So. 2d 882,

885-886 (Fla. 2002), this @urt rejected a simlar ineffective
assistance of appellate counsel claim based upon failure to
chal | enge inproper doubling. In rejecting the claim this Court
st at ed:

In his second claim the petitioner asserts that
the trial court wunconstitutionally based its findings
of the cold, calculated, and preneditated aggravator
the avoiding or preventing lawful arrest aggravator;
and the in the course of a robbery or for pecuniary
gain aggravator upon the sane facts. Si nce
petitioner’s appellate counsel did not raise this
issue on direct appeal, M. Sireci now asserts that
the assistance rendered by his appellate attorney was
i neffective.

In Banks v. State, 700 So. 2d 363 (Fla. 1997), we
enunci at ed t he pr oper anal ysi s concer ni ng t he
duplication of aggravating factors:

| mpr oper doubl i ng occurs when bot h
aggravators rely on the sanme essential feature or
aspect of the crine. However, there is no reason
why the facts in a given case nmay not support
mul ti ple aggravating factors so long as they are
separate and distinct aggravators and not nerely
restatenments  of each ot her, as in nurder

13



comritted during a burglary or robbery and nurder
for pecuniary gain, or nurder conmtted to avoid

arr est and nurder commtted to hinder | aw
enf or cenent .
Id. at 367 (citation omtted). Hence, the focus in an

exam nation of a claim of unconstitutional doubling is
on the particular aggravators thenselves, as opposed
to whether different and independent underlying facts
support each separate aggravating factor.

In the instant case, the three aggravators M.
Sireci challenges are the cold, calculated, and
preneditated aggravator; the avoiding or preventing a
| awful arrest aggravator; and the in the course of a

robbery or for pecuniary gain aggravator. In
accordance with Banks, all of these aggravators are
di stinct from each other. Further, even though the

aggravators are all based upon interrelated facts, the
focus of each aggravator is upon a different facet or
notivation of M. Sireci’s crine.

The avoiding or preventing a lawful arrest
aggravator, found based upon a wtness elimnation
rationale, focuses on the petitioner’s notive for
nmurdering the victim In sharp contrast, in finding
that M. Sireci’s acts were cold, calculated, and
preneditated, the focus of the trial court was upon
the manner in which the crine was executed. n2
Finally, the finding that the murder was commtted in
the course of a robbery and for pecuniary gain is a
conclusion regarding the context in which the nurder
occurred--during a robbery.

In this case, as in Sireci, sone of the sane facts nmay have
been used to support each aggravator, nonet hel ess, each
aggravator requires proof of another aspect of the offense that
the other does not. As such, the trial court was able to find

both aggravators under the facts of this case. See generally

Garcia v. State, 492 So. 2d 360, 366 (Fla. 1986)(“Evidence or

coments intended to show a calculated plan to execute al

wi tnesses can al so support the aggravating factors of heinous,

14



atrocious and cruel and cold, calculated and preneditated.”).
Here, the <cold, calculated and preneditated aggravator

focuses on the planning and cold nature of the nurder. The

avoi ding arrest aggravator focuses on the underlying reason for

commtting the nurder, to elimnate a wtness. See (Gore .

State, 706 So. 2d 1328, 1334 (Fla. 1997)(“In any event, we find
no error because the avoid arrest and CCP aggravators were based

on different aspects o the crine.”)(citing Stein v. State, 632

So. 2d 1361, 1366 (Fla. 1994)). Not every cold, calcul ated, and
preneditated nurder wll also satisfy the elimnation of a
wi tness rationale to qualify for the avoiding arrest aggravator.
Simlarly, not every murder with the notive to avoid arrest or
elimnate a wtness will be considered cold, calculated, and
prenedit at ed. Consequently, the aggravators are not sinply
restatenments of each other as is the case of a nurder comm tted
during the course of a robbery o burglary and pecuniary gain.

See Stein v. State, 632 So. 2d 1361, 1366 (Fla. 1994)(no

i nperni ssi bl e doubling of aggravators where the avoiding arrest
aggravator focused on the notive for the nurder and CCP focused

on the manner.). See also Kearse v. State, 662 So. 2d 677 (Fl a.

1995) (comm ssion during robbery and avoiding arrest aggravator
did not constitute inproper doubling even though robbery of
police officer’s gun my have been notivated by defendant’s

desire to avoid arrest).

15



As noted by the foregoing, at the tine of Mrton's
resentencing, this Court had repeatedly rejected inproper
doubling challenges based wupon CCP and the avoiding or
preventing a |lawful arrest aggravator. Consequent |y, appellate
counsel was well advised not to raise an issue on appeal which

possessed |ittle chance of success. See Atkins v. Dugger, 541

So. 2d 1165, 1167 (Fla. 1989)( “Mdst successful appellate counsel
agree that froma tactical standpoint it is nore advantageous to
raise only the strongest points on appeal and that the assertion
of every conceivable argunent often has the effect of diluting
t he stronger points.”).

In any case, assuming one of the aggravators is nmerged or
even  struck, this case would not require remand for
resent enci ng. This case possesses significant aggravation, and
any error would be considered harnless. I ncl uded anmong the
remai ning aggravators are two of the nost weighty in Florida's
sent enci ng cal cul us, prior vi ol ent fel ony convi ction
(cont enporaneous first degree nurder) and that the nurder was

hei nous, atrocious or cruel. See e.qg., Larkins v. State, 739

So. 2d 90, 95 (Fla. 1999).

(C) Failure to Chall enge The Courtroom C osure

Morton next asserts appellate counsel should have objected
to closure of the courtroom prior to the court instructing the

jury for deliberations in the 1994 ¢trial and 1999 penalty

16



phases. However, no objection was raised by trial counsel
during the 1994 or 1999 proceedi ngs on this basi s
Consequently, the issue was not preserved for appeal. Since the
i ssue was not preserved, appellate counsel cannot be faulted for

failing to raise these clains on appeal. Medi na v. Dugger, 586

So. 2d 317, 318 (Fla. 1991)(Finally, appellate counsel is *“not
ineffective for failing to raise issues not preserved for
appeal . ”).

In any case, it is apparent the trial court did not exclude
everyone from the courtroom The court stated: “Fol ks, anyone
wi shing to leave now nust |eave now prior to ne instructing the
jury.” (DAR V12, 951). Consequently, the 1994 transcript
reveals that the court sinply did not want anyone |eaving or
entering the courtroom when he read the jury instructions.
Presumably, the court did not want the distraction of the doors
opening and closing and people shuffling in or out while the

court read the instructions. See generally United States v.

Juarez, 573 F.2d. 267, 281 (5th Gr. 1978)(“The district court’s
restriction on access to the courtroom was reasonable and well
wthin the requirenents of the sixth anmendnent.”). This limted
restriction does not constitute closure or the denial of the
right to a public trial.

Simlarly, there was no objection to this procedure prior

to the court instructing the jury during the 1999 penalty phase.

17



There is no evidence in this record that a single nmenber of the
public or press was excluded from Mrton's 1999 trial. Thi s
procedure did not violate Mrton’s right to a public trial.
Consequent |y, appellate counsel cannot be faulted for failing to
raise this procedurally barred, neritless claimon appeal

(D) Appellate Counsel’'s Failure To Raise General Challenges To
Florida’'s Capital Sentencing Statute

As collateral counsel candidly admts, he raises several
i ssues which have “no nerit.” They are sinply raised to
preserve the issues for federal review Nonet hel ess, he sinply
refers to notions below and fails to provide supporting
ar gunent . Consequently, the State questions whether or not
these <clains are truly being presented for this Court’s
consi der ati on. As Petitioner has largely failed to offer
specific argunment in support of these clainms, his allegations of
error may be deened wai ved on appeal .

In Shere v. State, 742 So. 2d 215 (Fla. 1999), this Court

addressed simlar allegations of error, stating:

In a heading in his brief, Shere asserts that the
trial court erred by sunmarily denying nineteen of the
twenty-three <clains raised in his 3.850 notion

However, for nost of these clainms, Shere did not
present any argunment or allege on what grounds the
trial court erred in denying these clains. We find
that these clainms are insufficiently presented for
revi ew. See State v. Mtchell, 719 So. 2d 1245, 1247
(Fla. 1st DCA 1998)(finding that issues raised in
appel l ate brief which contain no argunent are deened
abandoned), review denied, 729 So. 2d 393 (Fla. 1999).

18



As Petitioner fails to provide specific facts in support of
his clainms of error, these issues may be deened waived. In any
case, as Petitioner acknow edges, his general challenges to
Florida’s capital sentencing statute lack any nerit. See

Proffitt v. Florida, 428 U. S. 242 (1976)(upholding Florida s

sentenci ng schenme agai nst constitutional challenges). | n Cor by
v. State, 819 So. 2d 664, 687 (Fla. 2002), this Court rejected
simlar challenges, stating:
Gorby challenges the constitutionality of Florida's
death penalty statute. He nmakes no assertion of
ineffective assistance of counsel; therefore, his
claim is procedurally barred because it could have
been raised on direct appeal. Mor eover, we have
previ ously consi der ed simlar constitutional
chal | enges and found themlacking in nerit.
Petitioner has not carried his burden of establishing any of
his clains warranted briefing on direct appeal.* Consequently,

appel late counsel cannot be considered deficient under

Stri ckl and.

CLAIM I |

WHETHER MORTON S DEATH SENTENCE 'S
UNCONSTI TUTI ONAL UNDER RI NG V. ARl ZONA.

The Suprenme Court’s decisions in Apprendi v. New Jersey,

530 U.S. 466 (2000) and Ring v. Arizona, 536 U S. 584 (2002) do

not provide any basis for questioning Petitioner’s conviction or

* For instance, Petitioner nentions a notion filed bel ow arguing
execution by electrocution constitutes cruel and unusual
puni shnment . However, this is no longer the primry nethod of
execution in Florida.
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resulting death sentence. This Court has repeatedly rejected
petitioner’s claim that R ng invalidated Florida s capital

sentenci ng procedures. See Duest v. State, 855 So. 2d 33, 49

(Fla. 2003); Kornobndy v. State, 845 So. 2d 41, 54 (Fla. 2003)

(Ring does not enconpass Florida procedures nor require either
notice of the aggravating factors that the State will present at
sentencing or a special verdict form indicating the aggravating

factors found by the jury); Butler v. State, 842 So. 2d 817, 834

(Fla. 2003) (rejecting Ring claimin a single aggravator {HAC

case); Porter v. Crosby, 840 So. 2d 981, 986 (Fla. 2003);

Bottoson v. Mdore, 833 So. 2d 693 (Fla.), cert. denied, 537 U S

1070 (2002); King v. More, 831 So. 2d 143 (Fla.), cert. denied,

537 U.S. 1067 (2002).
Even if Ring has sone application under Florida law, it

would not retroactively apply to this case. In Schriro v.

Summerlin, 124 S. . 2519 (2004), the Suprene Court held that
Ring announced a new “procedural rule” and is not retroactive to

cases on collateral review. See also Turner v. Crosby, 339 F.3d

1247, 1283 (11th Gr. 2003) (holding that Rng 1is not
retroactive to death sentences inposed before it was handed
down). This Court has also decided that Ring is not retroactive

to cases on post-conviction review Johnson v. State, 904 So.

2d 400 (Fla. 2005); See also Mnlyn v. State, 894 So. 2d 832

(Fla. 2005) and Wndom v. State, 886 So. 2d 915 (Fla. 2004).
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Finally, prior violent felony aggravator takes this case out of
consideration from the class of cases to which Ring mght

concei vably apply. See Doorbal v. State, 837 So. 2d 940, 963

(Fla. 2003) (rejecting Rng claim noting that one of the
aggravating circunstances found by the trial judge to support
t he sentences of death was that Doorbal had been convicted of a

prior violent felony); accord, Lugo v. State, 845 So. 2d 74, 119

n.79 (Fla. 2003); Duest v. State, 855 So. 2d 33, 49 (Fla. 2003).

CLAIM I

WHETHER PETITIONER |IS COWETENT TO BE
EXECUTED. ( STATED BY RESPONDENT) .

Petitioner asserts that he mnmy be inconpetent to be
execut ed. Al t hough Petitioner acknow edges that this claimis
not currently ripe for judicial review, since no execution is
pendi ng, he suggests that it is included in her current habeas
petition in order to preserve the issue for federal court
revi ew. Clearly, there is no basis for this Court to rule on
Morton’ s present claimof possible inconpetence.

Florida law provides specific protection against the
execution of an inconpetent inmate. In order to invoke judicial
review of a conpetency to be executed claim a defendant nust
file a nmotion for stay of execution pursuant to Florida Rule of
Crimnal Procedure 3.811(d). Such notion can only be consi dered

after a defendant has pursued an administrative determ nation of
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conpetency under Florida Statutes 922.07, and the Governor of
Florida, subsequent to the signing of a death warrant, has
determ ned that the defendant is sane to be executed. Since the
prerequisites for judicial review of this claim have not
occurred in this case, there is no basis for consideration of

this issue in the present habeas petition.
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CONCLUSI ON

WHEREFORE, based on t he f or egoi ng argunent s and
authorities, the instant Petition for Wit of Habeas Corpus

shoul d be summarily denied on the nerits.
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