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and sexual

STATEMENT OF THE CASE AND FACTS

was convicted for a second tinme, of the stabbing death

battery of fourteen year old Karen Slattery.

vote of ten-to-two, Omen was again sentenced to death.

By a

Onen v..

State, 862 So. 2d 867 (Fla. 2003). This Court’s opinion on

direct appeal outlines the extensive procedural history of

Appel | ant”’

s prior cases before this Court.

Duane  Onen has an extensive crimnal
history, with this appeal marking his sixth
occasi on before this Court. As noted above,
Onen first appeared before this Court in
1990 seeking review of the sentence of death
he received following the original Slattery
murder trial. This Court reversed his
conviction on the basis of a Mranda
violation. See Owen, 560 So. 2d at 211.
Ther e, this Court held that the law
enforcenent officers questioning Ownen about
the Slattery homcide violated the dictates
of Mranda when they continued to question
him after he responded to two of their

guestions with the answers "I don't want to
talk about it" and "I'd rather not talk
about it." See id. Fol | owi ng wel | -

established principles of law applicable at
the time, this Court explained that "a
suspect's equivocal assertion of a Mranda
right termnates any further questioning
except that which is designed to clarify the
suspect's wishes."” 1d. Applying this rule of
law, this Court determined that Onsen's
responses of "I don't want to talk about it"
and "I'd rather not talk about it" were "at
the l|east, an equivocal invocation of the
Mranda right to termnate questioning,
which could only be clarified." 1d. The |aw
enforcenent officers continued to question
Onen after his responses and failed to
clarify his wshes, and, therefore, this
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Court held that Omen's right to termnate
gquestioning was violated, and any statenents
made after his right was violated, nanely
his confession to the Slattery nurder
shoul d have been suppressed. The trial court
had failed to suppress the statenents, an
error that this Court determ ned was not
harm ess, which pronpted this Court to
reverse Onen's convictions and remand for
retrial. See id.

Onen's next appearance before this Court
came in 1992 in the direct appeal of a
sentence of death inposed upon him for the
murder of Georgianna Wrden. See Onen V.
State, 596 So. 2d 985 (Fla. 1992). The facts
surrounding the death of Wrden were
substantially simlar to those of t he
Slattery nurder. As this Court detailed,
"The body of the victim Georgianna Wrden

was discovered by her children on the
nmorning of My 29, 1984, as they prepared
for school. An intruder had forcibly entered
the Boca Raton hone during the night and
bl udgeoned Wrden wth a hamer as she
slept, and then sexually assaulted her." Id.
at 986. This Court affirmed the conviction
and sentence of death in that case and,
notably, held that there was sufficient
evidence to support the trial court's
findings that the nurder was especially
hei nous, atrocious, or cruel and that the
murder was committed in a cold, calculated,

and preneditated manner. See id. at 990.

In 1997, Omen was again before this Court in
connection with a question certified by the
Fourth District Court of Appeal, which
related to the admssibility of Owen's
confession to the Slattery nurder. See State
v. Owen, 696 So. 2d 715 (Fla. 1997).
Following this Court's decision in Owen's
first di rect appeal for the Slattery
hom ci de, but before his retrial, the United
States Suprenme Court issued an opinion in
Davis v. United States, 512 U S. 452, 129 L.

2




BEd. 2d 362, 114 S. C. 2350 (1994).As this
Court outlined, Davis held that "neither
Mranda nor its progeny require police
officers to stop interrogation when a
suspect in custody, who has nmade a know ng
and voluntary waiver of his or her Mranda
rights, thereafter makes an equivocal or

anbi guous request for counsel.”™ Omen, 696
So. 2d at 717. Prior to Omen's retrial, the
State requested that the trial court

reconsi der the admssibility of Onen' s
confession in light of Davis, and the trial
court concluded that the confession was
inadm ssible. See id. The district court of
appeal subsequently denied the State's
petition for a wit of certiorari because
this Court had previously ruled that the
confession was inadm ssible, thereby nmaking
the decision of inadmssibility the |aw of
the case. See id. However, the district
court certified the followng question to
this Court: "Do the principles announced by
the United States Suprene Court in Davis
apply to the admssibility of confessions in
Florida, in light of Traylor v. State?" 1d.
at 716 (citations omtted).

Initially, this Court held that while the
ruling in Davis pertained specifically to
requests for counsel, the reasoning upon
which the decision was based was equally
applicabl e to requests to term nate
interrogation. See Ownen, 696 So. 2d at 718

Further, this Court held that Traylor did
not control, because in Trayl or t he
def endant made no indication that he w shed
to invoke his Mranda rights, while Ownen
made an equi vocal request to termnate
questioning. See id. at 719. W proceeded to
apply the Davis rationale to the issue
before wus, and, answering the certified
question in the affirmative, held that
"police in Florida need not ask clarifying
guestions if a defendant who has received
proper Mranda warnings nakes only an

3



Oonen,

equi vocal or anbi guous request to termnate
an interrogation after having validly waived
his or her Mranda rights." |d.

Finally, we analyzed the l|law of the case
doctrine and determned that "the [United
States] Suprenme Court's decision in Davis
gualifies as an exceptional situation" and
therefore the law of the case as to the
adm ssibility of Onen's  confession, as
determined in Omen's first direct appeal,
could be nodified. Id. at 720. This Court
r easoned: "[ Rl el iance upon our prior
decision in Owen's direct appeal would
result in manifest injustice to the people
of this state because it would perpetuate a
rule which we have now determned to be an
undue restriction of legitimte I aw
enf or cenment activity." Id. This Court
refused to retroactively reinstate Owen's
prior conviction, but instead noted: "Wth
respect to this issue, Omen stands in the
sanme position as any other defendant who has
been charged with nmurder but who has not yet
been tried. Just as it would be in the case
of any other defendant, the admissibility of
Onen's confession in his new trial wll be
subject to the Davis rationale that we adopt
in this opinion." |d.

Onen's final two prior appearances before
this Court pertained to the Wrden nurder.
In 2000, this Court denied Omen's rule 3.850
postconviction nmotion in that case. See Onen
v. State, 773 So. 2d 510 (Fla. 2000). Owen
then filed a successive 3.850 notion, wvhich
was denied by the trial court. On July 11,
2003, we affirnmed the trial court's denial
of postconviction relief, and also denied
Onen's petition for a wit of habeas corpus.
See Omen v. Croshby, 854 So. 2d 182, 2003
Fla. LEXIS 1174, 28 Fla. L. Wekly S615
(Fla. 2003).

862 So. 2d at 691-693.
Appel l ant presented <eight «clainms in his notion
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post conviction relief. (PCR 1-75). Appel l ant was granted an

evidentiary hearing on clainms II, IV and VII in their entirety
as well as a portion of claimlll. Cains |, the renai nder of
claimlll, and V, VI and VIII were summarily deni ed because they

were procedurally barred and/or legally insufficient as pled.
(PCR 684-747). Fol |l owi ng a case managenent hearing, Appellant
was provided an opportunity to present new |aw and/or facts to
overconme the legal barriers to those clains identified by the
Court as being barred or insufficiently pled. He failed to do
so. (PCR 312-314).

The evidentiary hearing was held on August 11, 2006.
Appellant called Dr, Henry Dee, Carey Haughwout, Esq. (Iead
counsel /guilt phase counsel), Heidi Guerra (licensed nental
health counselor), Hillary Sheehan (private investigator), and
six lay wtnesses who knew or had contact with Osen in his
youth: Fred Morlock, Kenneth Richards, Keith Croucher, WIna
Bail ey, Kelly Bragg, and Tinothy Cervantes. The testinony is as
fol | ows.

Haughwout is the elected Public Defender for the 15th
Judicial Crcuit with 23 years of crimnal defense experience.
(PCT 186, 207-208) At the tine of Omen’s 1999 re-trial she had
been practicing for approximately 16 years. To the present,

Haughwout has been involved in approximately 30 to 40 capital



cases. Her first was in 1985/1987. About half of these cases
went to trial and Haughwout’'s sole client to receive the death
penalty was Owen. (PCT 184, 189-208). Haughwout is board
certified, a nmenber of the State Association of Crimnal Defense
Lawyers, has attended and taught at the National Crimnal
Def ense Col | ege since 1991, and has attended sem nars regarding
capital matters. The trial practice classes she has taken have
included issues involving capital cases. (PCT 208-219).
Further, she has been found to be an expert in crimnal |law and
has testified at postconviction evidentiary hearings on the
proper manner to conduct a defense. (PCI 210).

When asked about her recollection of the voir dire process
in Onmens’ case, she responded that she could recall nothing
beyond what would be contained in the transcript. (PCTr 197).
She had no recollections of her strategies or filing notions
regarding jury instructions, but did affirmthat the decision to
strike jurors was a group defense decision. (PCT 197-203). Wen
guestioned about the option to strike the panel due to the
prosecutor’s coment that Omen had been in jail, Haughwout
agreed that she could have noved to strike the panel. (PCT 203-
204) .

As preparation for the retrial of Owen, she hired Sheehan

to investigate the case, and obtained the services of three



mental health experts, Drs. Berlin, Sultan, and Crown. (PCT 184-
186, 215-216). She provided the experts wth necessary
docunentation. (PCT 186, 217). Haughwout spent a significant
time with Ownen and pursued certain avenues based on what he
reported. She found Omen an inportant source of information and
cooperati ve. It was Haughwout’s inpression that Osen was
forthright with her and was not hiding any history. (PCT 186-
187, 212). Owen was also active with his nental health experts
- there was give and take in their sessions. Although she spent
a significant anount of tine with Oamen, she clains not to recall
what they discussed regarding his substance use. (PCT 191-192,
212). She does admit that she probably would have given any
information on substance abuse to the defense experts and the
she reviewed Dr. Peterson’s notes from the 1988 case which
i ndi cated Owen used drugs, and would have had the PSI report
fromthe 1999 trial. (PCT 192-195, 212). Yet, again, Haughwout
clained no nenory one way or the other that Omen had a drug
i ssue. (PCT 191-192, 194-195).

Haughwout adm tted know ng t hat Onen’ s vi deot aped
confession, which was |long and detailed, would be admtted and
that she needed a good faith defense that did not refute the
conf essi on. She also testified that she knows of strategic

reasons why drug/al cohol use would not be presented, but would



not say she recalled a strategic reason in the instant case

However, she admtted that drug use can dimnish nental health
testinony. (PCT 191-196). Haughwout testified that the insanity
def ense was chosen because it was the truth. (PCT 185, 213-215,
217-218). Also, she explained that generally, she is “not a big
fan” of intoxication defenses because they do not work, and
admtted that 1in this case, the facts went against an
i nt oxi cati on defense. (PCT 218). Furt her, a voluntary
i ntoxi cation defense nerely would reduce the crinme to second-
degree nurder, while the chosen defense, insanity, would be a
conpl ete defense. (PCT 218-220). According to Haughwout, she
was trying to show Oven as a victim but she would not go so far
as to say that evidence of substance abuse woul d have di m ni shed
the defense strategy because often a victim ends wup on
drugs/al cohol . (PCT 221-223).

Hillary Sheehan was the private investigator since 1972
Haughwout hired her to investigate Owen’'s case. (PCT 245-246)
By this tinme, Sheehan had been doing investigations in capita
cases for eight years. (PCT 248). In fact, now that Haughwout
is the elected Public Defender, she has chosen to enploy Sheehan
as her Chief Investigator for the Public Defender’s office. (PCT
245). According to Sheehan, she put in approximately 200 hours

on the case. She traveled to Mchigan and Indiana and spoke to



Onen’s famly, friends, neighbors, and teachers, wth the
exception of the VFW orphanage staff. Al t hough she tried to
gain the cooperation of the VFW staff of the hone where Ownen
resided after the death of his parent, she was unsuccessful.
(PCT 246, 248-250). The investigation of Omen’s life at the VFW
home was stymed by the facility adm nistrator, who even refused
to forward letters from Sheehan to those who knew Owen. (PCT
249- 250) Sheehan does not recall being asked to do a drug
hi story. However, she nmay have di scussed general drug use at the
VFW hone. (PCT 247). She does renenber trying to find all
possible mtigation, both statutory and non-statutory; she did
not intentionally avoid any area of investigation nor was she
instructed to avoid any particular area. (PCI 248, 250-251).
Sheehan spoke to Owen, but does not recall whether he said
anyt hi ng about substance abuse. (PCT 251). It was Sheehan’s
recollection that she testified at trial and was permtted to
summarize the results of her —conversations wth Owen’s
fam |ly/friends. She agreed that this type of presentation
precluded the State from cross-examning the evidence, in
particular, the interviewes accounts. (PCT 252).

Onen also presented several w tnesses who testified about
his experiences as a teenager and young adult. Fred Mborl ock

knew Owen in 1981/1982 when he resided at the VFW orphanage.



(PCT 136) Morl ock recalled counseling Oaen on substance abuse
and assuned he was on sonme substance because at tines his eyes
were not clear, other residents/staff reported Owen took drugs,
and Owen self-reported substance abuse. (PCT 138-140, 145).
However, Morlock never saw Omen take any drugs, nor did he snell
al cohol on Ownen’s breath. (PCT 140-141, 145-147). Mor | ock had
to admt that sonme young nen experinent wth drugs/al cohol, and
that Ownen just nmay have been experinenting. (PCT 147). Morl ock
did recall Omen assaulted a female, choking her, when they
resided at the VFW (PCT 139-146). Also, Mrlock recalled Onen
had been placed in a psychiatric hospital for a few days for an
aspirin overdose. (PCr 140, 146-147). It was Morlock’s
recol |l ection that he |ast saw Omen in 1982 and that no one from
Onen’s 1999 defense team contacted him (PCT 143, 148-150).
Al though he admitted being difficult to reach as he does not
return phone calls readily, he claims he would have answered
calls placed in 1999. (PCT 143-144, 150-151).

Kenneth Ri chards knew Onen since the late 1960's. (PCT 152,
154). He was <contacted by and spoke to Haughwout’s
i nvestigator, Sheehan regarding Onmen’s case and substance abuse.
When asked by Sheehan, Richards agreed he would testify for
Onen, but was never contacted again. (PCT 153-154, 165).

Richards recalled that Omen’s parents were always intoxicated

10



and were very permssive with their children, but Richards would
| eave whenever Oaen woul d be beaten. (PCT 153-154, 157-158, 166-
167). It was Richards’ recollection that Omens parents were
overly permssive with there children, but there was sone
di sci pl i ne. However, when it came to Owen's half-brother,
Monty, Owen’s parents were “downright brutal.” (PCT 158).
According to Richards, Owen drank beer and vodka fromthe age of
eight or nine years. Onen was seen snoking marijuana in his
garage. (PCT 154-156, 158-161, 166).

Keith Croucher testified he was contacted by Onen’s
postconviction team and |ike Richards, testified that Ownen’s
parents were seldom home, but when hone the parents were drunk
Ri chards al so recalled that when Onen was el even or twelve years
of age he experinented with marijuana, Valium alcohol, and
acid. There was free access to alcohol in the Osven home. (PCT
169) .

Wl ma Bailey, an enployee at the VFW home from 1973 to
1997, knew Ownen. (PCT 173). She was first contacted regarding
this case in Novenmber 2005, but would have been available to
testify at the 1999 trial. (PCT 175) However, Bailey admttedly
did not have a |ot of contact with Oaen, but recalled he ran in
the “loser group”, not with the good students. (PCT 175-176).

She cl aimed Onven snoked tobacco and nmarijuana, but admtted that

11



she has no personal know edge of any drug use by Omen. She al so
admtted no personal know edge of the famly dynamcs Onen
experienced with the VFWfoster famly wth whom he was pl aced.
Kelly Bragg reported knowing Qwen since the early 1970's.
(PCT 253-254). She knew of his al cohol and marijuana use, but
denied that Owen used speed or acid. (PCT 255-256). Br agg
never saw Ownen’s parents; the Oaen children were left with no
food in the house and to fend for thenselves. (PCT 257). Her
friendship with Oven ended after his father died. (PCT 258). It
was Bragg's testinony that she was not contacted by the 1999
defense team but would have testified if asked. (PCT 254-258).
Timot hy Cervantes, a convicted felon, net Omsen in 1974/ 1975
when Owmn noved to the VFW hone in Eaton Rapids, Mchigan. (PCT
263, 269). Cervantes adnmitted that he had been contacted in
1987 or 1988 by a defense investigator and reported Oaen’s
background as well as his own. (PCT 263-264, 274). He admtted
t hat he and Ownen used al cohol and drugs - beer, any hard |iquor,
mari j uana, speed, hash, nushroons, and LSD. (PCT 265-266, 269).
For the nobst part, this was done on the weekends during parties
Cervantes would host for a five dollar fee. (PCT 267, 269). At
one point Cervantes noted there was viol ence perpetrated agai nst
girls at the party, and that Osmen watched one rape, but then

Cervantes noted that it was only runor that there were “rapes”
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at his parties. (PCT 267-269 274). Cervantes, two to three
years Onen’s senior, admtted that he held sway over the younger
children and delivered drugs to friends for a profit. (PCT 272-
273).

Li censed nental heal th counsel or/ psychot her api st , Hei di
Guerra, explained that in 2005, she net with Oaen to conduct a
substance abuse evaluation. (PCT 224-225, 229). In addition to
his self-reporting, she reviewed collateral sources. (PCI 229-
230, 241-242). She concluded that Omen used drugs and al cohol
fromthe age of nine, and that in addition to al cohol, the drugs
used I ncl uded nmescal i ne/ purpl e barrel s, LSD, downers,
nmet hanphet am ne, sedatives, cocaine, nmushroons, nmarijuana, and
huffing hair spray and airplane glue. However, she readily
admtted that Omen was able to control his usage in college -
snoked marijuana during the week and drank and used
nmet hanphet am ne/ cocai ne on the weekends. (PCT 232-237, 240). He
also controlled hinself during his stint in the mlitary where
he did not use drugs and remai ned sober. (PCI 233-234). Querra
gave no opinion on what effect the drugs or alcohol had on
Onen’s conduct at the tine of the crine. (PCT 239).

Dr. Dee, reported that he has been involved in sone 24 to
50 capital <case, 12 to 20 of which were for the Capital

Col | ateral Regional Counsel, and he believed he testified for
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the State nore than once, but much less that for the defense

(PCT 117-119). He recalled that his evidence of Owmen’s
subst ance abuse cane from his conversations wth Oaen and from
two items from the first trial, the pre-sentence investigation
report (“PSI”) and Dr. Peterson’s report, wherein Omen reported
a history of substance abuse. (PCT 99-100, 103-105, 121-122).
It was Dr. Dee’s opinion after talking to Onen for approxinmately
20 hours, reviewng the docunents/reports of Drs. Berlin,
Sul tan, and Crown, and giving Onen a battery of tests, (PCT 99-
100) that Owmen had cerebral damage in the form of menory danage
and inpulsivity. However, Qwen’'s nenory danmage did not inpair
his ability to relate his history or facts of the crine to his
def ense counsel, nental health doctors, or the police. (PCT 102,
108-110, 120, 126, 132). The bal ance of Owmnen’s psychol ogi cal
tests were normal. Dr. Dee thought that the effect of drugs and
al cohol use would intensify Omen’s nmental illness and del usions.
(PCT 107-112). Dr. Dee acknow edged that Owen self-reported his
subst ance abuse, and that such was uncorroborated by independent
sources. Also, Dr. Dee agreed that there was nothing noticeable
in Ownen’s actions on the night of the nurder to indicate
i npai rment by substance abuse. (PCT122-123, 127-131). ). He
also admtted that he did not | ook at Appellant’s inpulsivity as

it applied to the crine. (PCT 218).
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SUMVARY OF THE ARGUVENT

| . Appellant’s argues that he is entitled to an evidentiary
hearing on all clainms he so designates w thout consideration of
any | egal defense raised by the state is a msstatenent of the
law. The trial court’s summary denial of several clains because
they were procedurally bared and legally insufficient was
correct.

1. Trial counsel’s performance during voir dire was
constitutionally perm ssi bl e. The record unequi vocal |y
establ i shed, that counsel was seeking jurors who were anenable
to an insanity defense and who could fairly assess mtigating
evi dence in support of a life sentence.

I11. Trial counsel’s performance during the penalty phase
was constitutionally permssible. The record overwhel m ng
established that counsel did not present evidence of chronic
subst ance and al cohol abuse nor its use at the tinme of the crine
because Appellant did not indicate that such evidence existed
Moreover, the evidence presented at the hearing supported a

finding that no significant evidence of intoxication existed.
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V. Trial counsel’s performance during the guilt phase was
constitutionally permssible. There was no evidence to support
a voluntary intoxication defense.

V. The trial court properly denied Appellant’s claimthat
cunul ative error warranted a reversal of his conviction and

sentence because no error ever occurred.

ARGUVENT

| SSUE |
THE TRI AL COURT PROPERLY DEN ED, W THOUT AN
EVI DENTI ARY  HEARI NG, APPELLANT S  CLAI M5

BECAUSE THEY WERE PROCEDURALLY BARRED, OR
LEGALLY | NSUFFI CI ENT

Appel l ant argues that the trial court’s summary denial of
several of his clains was inproper. He argues that the trial
court was wthout any discretion and in fact Appellant was
automatically entitled to an evidentiary hearing on any claim
identified in the notion as one which contained a factual

di spute. See Fla. R. Crim Pro. 3.851 (5 (A (i). Appellant does

not present any case law in support of that argunent. |Instead he
relies on the commentary to the 2001 anendnent as well as a
selected reading of the anmended rule. Appellant msstates the

| aw.
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Al though the rule requires trial courts to conduct
evidentiary hearings in cases involving initial notions, the
rule was never intended to abrogate current and |ong standing
case law which precludes litigation of any claim that is not
legally sufficient as pled or is procedurally barred. |ndeed the
sanme rule upon which Appellant relies for support also requires

t he fol | ow ng:

The answer shall address the legal insufficiency of
any claimin the notion, respond to the allegations of the
notion, and address any procedural bars. As to any clains
of legal insufficiency or procedural bar, the state shal
i nclude a short statenment of any applicable case | aw

3.851 (3)(A) ii)(enphasis added). Moreover, the rule also
requires the trial court to hear oral argunment on purely |ega

clainms. See 3.851 (5)(A)(ii).

These provisions make clear that sinply because a defendant
identifies a claimas one containing a factual dispute requiring
an evidentiary hearing, does not end the inquiry. Shoul d the
state identify a <claim as procedurally barred or legally
insufficient, irrespective of a potential factual dispute, the
trial court will then nmake a |egal determ nation based on the
representations of the parties. The trial court is permtted to

summarily deny any claimit determnes is legally sufficient or
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procedurally barred. Appel lant’s argunent that the 2001
amendnent to 3.851 now precludes summary denial on clains that
are procedurally bared or legally insufficient as pled is a

m sstatenent of the |aw. See Bryant v. State, 901 So. 2d 810,

821 (Fla. 2005) (uphol ding summary denial of claimof ineffective
assistance of counsel for failing to properly present the
“shackling issue” because, “[t]he issue was presented on the
merits to the trial court and on direct appeal before this Court

and is therefore procedurally barred’).?

As detailed in the Statement of the Case and Facts, Owmen
presented seven clains in his notion for postconviction relief.
Regarding those clains in which he was denied a hearing, the
trial court premsed the denial on |egal grounds alone, i.e.,
the claim was ei t her procedurally barred or it was
insufficiently pled.? (PCR 312-314, 732-747, PCT 3-40). Onen was
also permtted to anend his notion and include further argunent
or facts in an attempt to overcone the |egal obstacles which

were fatal to those clains identified by the court as subject to

! Because Bryant filed his initial nption for postconviction

relief on Novenber 20, 2002, the 2001 anmended version was
appl i cabl e.

2 |n some instances the trial court alternatively found that the
claimto be refuted by the record.
18



summary denial. (PCR 38-40).° The trial court was permitted to
summarily deny claims on purely |legal grounds. Appel l ant’ s

argunent to the contrary is without nerit.

The remainder of this argument will focus on the specific
i ssues Appellant argues were inproperly denied wthout an
evidentiary hearing. In his first claim Appellant challenged
the adm ssibility of his confession. Specifically he identified
four separate argunents he clains should have been raised by
trial counsel at the notion to suppress hearing. Counsel’s
failure to do so ampbunted to ineffective assistance of counse

under Strickland v. Washington, 466 U.S. 688 (1984).% The tria

court determned that the entire claim was procedurally barred
because the voluntariness of Appellant’s confession had been

litigated previously. (PCR 732-734). That ruling was proper.

3 Additionally, Appellant alleges that the trial court somehow
precluded him from presenting a proper notion for postconviction
relief. That claimis rebutted from the record. Follow ng the
filing of his initial notion, Appellant requested ninety days to
file an anmended notion which would include any new clains and
anendnents to any existing clainms. Although counsel possessed
all the additional public records necessary to file his anended
notion, he sought the |engthy extension because the record on
appeal was so volum nous. (PCT 4, 36). The trial court granted
him forty-eight days in which to file the anended notion. (PCT
38-40).

“ Appellant argued that to the extent trial counsel Carey
Haughwout was limted in her representation due to the actions
of fornmer counsel, Barry Krischer, Omen is asserting that both
prior counsel were ineffective. (PCR 10).
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Maharaj v. State, 684 So. 2d 726, 728 (Fla. 1996) (precluding use

of postconviction proceedings to relitigate 1issue previously

rai sed on direct appeal).

In the collateral attack of his confession, Appellant
clainmed that he was “illegally seized” on My 29, 1984, because
there was no probable cause to arrest him on the outstanding
char ges. (PCR 11). Appel l ant conceded that this issue was
raised in the first notion to suppress, and on direct appeal.

(PCR 329-330). Oven v. State, 560 So. 2d 207 (Fla. 1990).

However because several facts were not included in that notion
he should be entitled to re-litigate the <claim in the
post convi ction proceedings. (1d.). The trial court rejected that
reasoning. (PCT 59-61, PCR 312, 732-734). The trial court’s

determ nation was proper. See Rivera v. State, 717 So. 2d 477

(Flla. 1998) (uphol di ng sunmary denial of clainms in postconviction
because a variation was raised on direct appeal); Harvey V.
Dugger, 656 So. 2d 1253, 1256 (Fla. 1995) (explaining that
postconvi cti on proceedings are not to be used as an opportunity
to re-litigate old clains under the guise of ineffective
assi stance of counsel.)

There is no question that the vol untariness of Onen’s
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confession has been |itigated extensively throughout the years.>

In fact, this Court determ ned that the finding of voluntariness

is |aw of the case:

Clearly, when we were first presented wth
the review of the voluntariness of Owen's
conf essi on, we determ ned that the |aw
enforcement officers who interviewed Owen
did not enploy inproper neans to obtain the
confession. Despite that holding, Ownen is
once again before wus arguing that his
conf essi on was coer ced.

We first note that the | aw of the case
doctrine is controlling here. As we have
expl ai ned:

Cenerally, wunder the doctrine of
t he law  of t he case, "al

questions of law which have been
decided by the highest appellate
court beconme the law of the case
whi ch nmust be fol | oned in
subsequent proceedi ngs, both in
the lower and appellate courts.™
Br unner Enters., | nc. V.
Departnent of Revenue, 452 So. 2d
550, 552 (Fla. 1984). However, the
doctri ne S not an absol ut e
mandat e, but rather a self-inposed
restraint that courts abide by to
pronote finality and efficiency in

®>In the two notions to suppress and the two direct appeals, Onen
chal l enged the adm ssibility of his confession on the follow ng
grounds; 1. the arrest was illegal because it was not based on
probable cause and therefore his subsequent confession was
tainted; 2. the confession was involuntary because it was
psychol ogi cal coerced through threats and prom ses; and 3. the
police ignored his invocation of his right to remain silent.
Onen v. State, 560 So. 2d 207 (Fla. 1990); Owen v. State, 862
So. 2d 687, 693 (Fla. 2003).
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the judicial process and prevent
relitigation of the sanme issue in
a case. This Court has the power
to reconsi der and correct
erroneous rulings in exceptional
circunstances and where reliance
on the previous decision would
result in mani f est i njustice,
notw t hstanding that such rulings
have becone the | aw of the case.

Onen, 696 So. 2d at 720 (citation omtted).

As he did in 1990, Omen is continuing to
ar gue t hat | aw enf or cenent of ficers
i nproperly coerced him into confessing to
the Slattery homicide. Wiile it is clearly
within our province to reevaluate our
ori gi nal 1990 hol di ng as to t he
vol untariness of Owen's confession, Onen has
not presented any new evidence to justify
reviewing the issue again. He has failed to
provide this Court wth any "exceptional
ci rcunstances” to warrant a new review. |t
is clear that he is sinply attenpting to
relitigate the sane issue.

Onen v. State, 862 So.2d 687, 694 (Fla. 2003) (enphasis added).

Appellant’s attenpt to again challenge this finding under the
gui se of ineffective assistance of counsel was denied properly.

Ri vera supra; Harvey supra; Bryant supra.

Moreover, this Court also noted that the trial court,
al though not required to do so, conducted a second notion to
suppress hearing.® The trial court again found the confession

voluntary. On appeal, this Court concluded as foll ows:

® Unlike the first hearing, Appellant testified at this second
heari ng.
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Finally, a t hor ough r eadi ng of t he
transcript reveals no instances of threats
or inproper coercion by the officers. Onen
was nmade fully aware of his constitutional
rights, and know ngl y and voluntarily
confessed to the Slattery homcide on June
21, 1984. dearly, based upon the evidence
presented during the notion to suppress
hearing, and the entire record of this case,
Oonen' s conf essi on was unquesti onabl y
voluntary, and, therefore, the trial court
properly denied Owen's notion to suppress
based upon this issue.

Onen, 862 So. 2d at 696. (enphasis added). Summary denial of
this sub-issue was proper

In his next sub-issue, Appellant clains that the trial
court erred in summarily denying his Sixth Amendnent chall enge
to the admissibility of his confession. In addition to finding
the claim procedurally barred, the trial court also found the
claim to be without nerit as a mtter of |aw (PCR 735).
Rel i ef was deni ed properly.

Specifically Appellant claimed that because his Sixth
amendnent right to counsel had attached in t he
unrel ated burglary charges and because the bail on the burglary
charge was significantly increased due to his status as a
suspect in this nurder, the Sixth Arendnent right to counsel was
extended to this case. In other words, because Appellant was
suspected of commtting this nurder, his bond in the unrel ated

burglary was increased. Therefore his Sixth Amendnent right to
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counsel in this case had attached. That is an incorrect
statement of the [|aw In fact Appellant does not cite to any
case for this proposition. The trial court properly determ ned

that the claimwas legally wthout nerit. See Texas v. Cobb

532 U.S. 162 (2001)(rejecting claim that Sixth Anmendnent right
automatically attaches to uncharged crines even if crines are
“very closely related factually” or are “factually interwoven”

with charged offenses); United State v. Johnson, 352 F.3d 339

(8" Gir. 2003)(applying test under double jeopardy to establish
that although victins were sane in each charge, the two crines
were distinct for purposes of Sixth Amendnent).

Because, Appellant’s claim was conpletely void of nerit,

counsel did not render deficient performance.’ See Gordon v.

" Appel l ant made a very simlar argument on direct appeal, in the
Wrden case. Followi ng an extensive discussion of United States
Suprene Court precedent, this Court rejected the claim as
fol | ows:

In the present case, although Owen's right

to counsel had attached and been invoked on

the initial burglary charge and outstanding

warrants by the tine of his first appearance

on those offenses, this fact is unrelated to

his rights concerning the Worden nurder. Hi s

rights on the nurder charge attached when he

attended first appearance on that offense.

Because the questioning session during which

he confessed took place prior to this first

appearance, Omnen had no Sixth Anendnent

right to counsel at that tinme. Thus, no

Si xt h Anendnent right was viol ated

Onen v. State, 596 So. 2d 985, 989 (Fla. 1992).
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State, 863 SO 2d 1215, 1219 (Fla. 2003(finding counsel can't be
ineffective for failing to pursue notions that were futile).
Sunmary deni al was proper.

In his third sub-issue, Appellant argued that that counsel
was ineffective for failing to nove to suppress his statenents
because they were nade during plea negotiations. In addition to
finding the claim to be procedurally barred, (PCR 733), the
trial court also found the claimto be refuted fromthe record.
(PCR 736). In fact this Court found the followi ng on direct
appeal :

On di rect exam nati on, Onen
acknowl edged that the officers had told him
on several occasions they could not nmake any
prom ses, yet he asserted t hat he
subjectively believed they could help him
Further, on cross-exam nation, Omen stated
that he was advised of his constitutional
rights perhaps fifteen to twenty tines over
the course of the interrogations. He
adm tted that he never asserted his right to
remain silent at the tinme he was read his
rights, and never invoked his right to an
attorney. In fact, when asked, “And you
wanted to talk to the detectives and that's
why you never invoked your right to renain
silent or for an attorney; isn't that true?”
Onen responded, “Absolutely.” Owen also
testified that during the 1984 questioning,
Oficer Wod, one of the |aw enforcenent

of ficers conducti ng t he i nterrogations,
never prom sed Owen that he would help him
| ocat e a doct or i f he conf essed.

Additionally, Owmen conceded that he knew
Wod did not have the authority to nmake any
deals with him
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Onen, 862 So. 2d at 696.(enphasis added). This Court al so noted
that Appellant’s video taped confession also revealed that he
knew that the office should not nmake any deals with him The
Court noted the foll ow ng:

Al t hough O ficer Me Coy, anot her | aw
enforcenent officer who interviewed Onen,
told Omen that he would be able to obtain
medi cal help for his nental health issues
t hrough the court system it was clear that
Omen understood that ©MCoy could not nmake
him any pronises. Omen hinself said to
McCoy, “But still, |like | said, you can't
guarantee ne nothing. You can't nake any
promi ses.” On several subsequent occasions,
Onen was told by the officers conducting the
interviews that no prom ses or guarantees
coul d be made

Id at 697. (enphasis added). This claimis conpletely rebutted

fromthe record and is therefore void of any nerit.®

Additionally, the state would note that the voluntariness
of Onen’s confession is underscored by his own testinony at the
second suppression hearing. This Court described it as follows,

Onen's testinmony during the notion to
suppr ess heari ng al one supports t he

conclusion that the officers did not enploy
i nproper nethods to obtain a statenent from

8 This Court rejected the identical issue in the habeas petition
filed by Appellant in his <capital case involving victim
CGeor gi anne Wor den. Therein, again relying on Owen s taped
statenents found, “clearly the record shows that Owen knew t hat
the officers could not negotiate a plea in this case.” Onen V.
Crosby, 854 So. 2d 182, 189 (Fla. 2003).
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hi m On di rect exani nati on, Onen
acknowl edged that the officers had told him
on several occasions they could not make any
prom ses, yet he asserted t hat he
subj ectively believed they could help him
Further, on cross-exam nation, Omen stated
that he was advised of his constitutional
rights perhaps fifteen to twenty tinmes over
the course of the interrogations. He
adm tted that he never asserted his right to
remain silent at the tine he was read his
rights, and never invoked his right to an
attorney. In fact, when asked, "And you
wanted to talk to the detectives and that's
why you never invoked your right to renmain
silent or for an attorney; isn't that true?"
Onen  responded, "Absolutely.” Omnen also
testified that during the 1984 questioning,
Oficer Wod, one of the |aw enforcenent

of ficers conducti ng t he i nterrogations,
never prom sed Onen that he would help him
| ocate a doct or I f he conf essed.

Additionally, Owsen conceded that he knew
Wod did not have the authority to make any
deals with him Owen also acknow edged t hat
the officers never promsed him that if he
confessed he would be able to see a doctor
or go to a hospital, although he argued that
he felt it was indirectly inplied.

Onen, 862 So. 2d at 695-696. Summary deni al was proper.

In the final sub-issue, Appellant argues that counsel
should have presented "nental health testinony” at the
suppression hearing in an effort to denonstrate that the
confessi on was not voluntary. In addition to finding this sub-
i ssue procedurally barred, the trial court also found the claim

to be legally insufficient as pled. PCR 736). That

determ nati on was proper.
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Appellant did not detail what nental health testinony

shoul d have been presented and how that testinony would have

supported suppression of his statenents. His concl usory
statenments that his nental illness wuld have supported
suppression of his statenents were insufficient. Summary deni al

was proper. LeCroy v. State, 727 So. 2d 236, 239 (Fla.

1998) (affirmng trial court’s finding that, “[most of the
al | egati ons made by the Defendant were wholly conclusory w thout
any basis in fact. Over and over again, the Defendant clainmed
that a wealth of evidence was available that defense counsel
shoul d have presented; yet, in many circunstances, the Defendant
failed to detail the nature and/or source of that evidence. Nor
has the Defendant conme forward with proof of any additional

evidence that counsel failed to discover); Parker v. State, 904

So. 2d 370, 379 (Fla. 2005)(sane); Bryant, supra(sane). Sumary

denial of the entire claim involving counsels’ performances in
l[itigating the notions to suppress was proper.

Appellant next <clainms that the trial court erred in
summarily denying his claimthat trial counsel was ineffective
for failing to present Dr. Barry Crown, a neuropsychol ogi st, at
the guilt phase in support of the insanity defense. Dr. Crown
testified at the penalty phase. He opined that Appellant

suffered from organic brain danage. The trial court summarily
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denied this claimas a matter of law finding that Dr. Crown’s
testi nony would not have been admissible at the guilt phase.
(PCT 62-68, PCR 738-739). The record supports the trial court’s
| egal concl usi on. Appellant fails to address the |egal
deficiency in his argunent.

Crown’ s opinion was not based on any physical exam nation
of Owen; no discussions with Owen; no observations of his
confession or any assessnent of the facts of the crine. (ROA

6507-6508). Crown did not assess himfor any nental illness and

did not offer any opinion on the subject. (ROA 6509). Dr .

Crown’s function was to assess Oaen’s organic inpairment. (ROA
5606) . He testified that Owen suffered from organic brain
damage. Crown did not find that Omen had an organic psychosis.

(ROA 5607). In fact, he stated, that he was not expressing any

opinion on Oaen’s sanity. (ROA 6517). Crown explained that

neuropsychol ogy focuses on the relationship between brain
function and behavior and it is associated with organic problens
with the brain, i.e., actual physical danmage. (ROA (ROA 6487).
6489) .

The sum and substance of his opinions was that Appellant
possessed the nmental ability of sonmeone in the sixth grade. His
ability to process information or make judgnents was

significantly inpaired due to the organic brain damage. He is
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i mpul sive, he can learn from experience but he has difficulty
assessing long-term consequences of imrediate behavior. (ROA
6520). Owen’s brain danage was due in part to a head injury and
fetal alcohol syndrone. (ROA 6486-6505). Crown testified that
Onven satisfied the requirenents of the statutory nental
mtigators. This record establishes that Crown’s testinony was
not in any way relevant to the defense of insanity, and

therefore it would not have been adm ssi bl e. See Pietri v.

State, 885 So. 2d 245, 254 (Fla. 2004)(finding counsel not
ineffective for failing to present evidence of “netabolic
intoxication” at guilt phase were sane would be inadm ssible);

Spencer v. State, 842 So. 2d 52 (Fla. )(finding inadm ssible at

gui |t phase, neuropharmacol ogi st testinony regardi ng defendant’s

“dissociative state”); Henry v. State, 862 So. 2d 679 (Fla.

2003) (finding no deficient performance for failing to introduce
evidence of intoxication in conjunction with |ong-term psychotic
condition as sane is inadm ssible under Florida |law). Summary
deni al was proper.

Moreover, even if Crown’s testinony would have been
adm ssible at the guilt phase, it would have been very danagi ng
to his defense. Crowmn explained that Oaen’s inpulsive
t endenci es woul d not prevent himfrom being able to fornulate an

intent and preneditate a crine. (ROA 6522). H s organic
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i mpai rment would not prevent him from understanding that his
actions were wong; and would not prevent him from taking steps
to avoid detection. (RCA 6522-6525). Clearly this testinony
woul d not have been helpful to the defense. Counsel was not
ineffective in failing to pursue adm ssion of Crown’s testinony

at the guilt phase. (PCR 739). C. Van Poyck v. Singletary, 694

So. 2d 686 (Fla. 1997)(finding trial counsel’s decision not to
pursue nental health evidence based on negative aspects of

doctor’s report was reasonable strategy); Peterka v. State, 890

So. 2d 219 (Fla. 2004)(finding counsel’s decision not to
introduce mlitary record as mtigation reasonable given

negative aspects of service)yr record Haliburton v. Singletary,

691 So. 2d 466, 471 (Fla. 1997)(sane).

Appellant also clains that the trial court erred in
summarily denyi ng hi s claim that t he state wi t hhel d
excul patory/inpeachnent evidence in violation of Brady V.
Maryl and, 373 U S. 83 (1966). The “evidence” are notes witten
by a counsellor from a nental health program in M chigan.
Appel I ant cl ai ned as fol |l ows,

M. Owmnen submts that he disclosed to a
counselor at a nental health program called

the CAT.’s program information that M.
Own suffered from synptons that showed an

early onset of +the nental illness that
counsel presented in the guilt and penalty
phase. Law enforcenment took these notes
from the counsel or. The state never
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di scl osed the existence of these notes to
trial counsel

(PCR 67). Appel lant further alleged that the “notes” supported
his claimthat he was suffering fromdelusions. This would have
corroborated his defense and rebutted the state’s claim of
recent fabrication. (PCR 384). The trial court sunmarily

denied the claimfinding it to be legally insufficient as pled.

(PCR 742). That finding was correct. In fact this Court upheld
a simlar finding on this identical claim in Appellant’s
capital case for the nurder of Georgiann Wrden. This Court
st at ed:

Onen's Brady claim 1is insufficiently pled
because it is unclear as to when Owen
obtained the information he clains that the
State wthheld. Mreover, Ownen fails to
allege this material was in the State's
possession as required under Brady. See
Brady, 373 U S. 83 at 87, 10 L. Ed. 2d 215,
83 S. C. 1194.

Onen, 854 So. 2d at 187-188. Appellant did not present any new
facts or case law that would warrant further review of this
i ssue. Appellant never explained what state |aw enforcenment
agency withheld this information; he never explained how he cane
into possession of the notes; he never explained how he could
have been unaware of the notes existence given that they were
generated from his own therapist; and he has never provided a

copy of the notes to denobnstrate their materiality. (PCR 743).
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Summary denial was proper. Reaves v. State, 862 So. 2d 932, 942

(Fla. 2002) (upholding finding that “Brady” claim is legally
insufficient as pled due to defendant’s failure to explain how

the evidence was hel pful); Roberts v. State, 568 So. 2d 1255,

1260 (Fl a. 1990) (rejecting as legally insufficient *“Brady
violation” where “alleged exculpatory evidence is equally
accessible to the defense and the prosecution”.)

Appellant’s final claim involved an allegation that the
state intentionally created a false inpression that the state’s
mental health experts were independent “court appointed” experts
in contrast to the defendant’s experts who were hired by Owen.
The trial court summarily denied this claim finding it was
procedurally barred and rebutted fromthe record. (PCR 743-744).
The trial court’s ruling was correct. Rivera 717 SO 2d at 480
n. 2 (upholding sunmary denial on clains that should have been
rai sed on direst appeal)

Moreover, the trial court correctly determned that the
i ssue was conpletely void of merit. During cross-exam nation of
defense witness, Dr. Berlin, the prosecutor asked Berlin if he
were aware that Dr. Waddel was a court appointed expert. (ROA
5395). Onen objected and the court sustained that objection.
The prosecutor then clarified his characterization of Wddel’ s

appoi ntnment, and stated that Wadddel was being paid by the
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county, which would nake him a “court appointed expert.” (ROA
5396). Berlin replied,

M. Omen’s attorney told ne the experts in
this case are paid by the county, so |I was
awar e because she told ne that.

(ROA 5396). On redirect, the issue was again clarified,

QUESTION: Ckay you are being paid by the
county at the rates that are set for Dr.
Waddl e and any ot her doctors who testify?
ANSVER: | don’t know what Waddel is being

pai d, but you told ne what the county would
pay and | told you that | woul d— that was
acceptable to ne.

(ROA 5437). The question of court appointed doctors al so was
rai sed during the testinony of Dr. Sultan. On cross-exam nation
the foll ow ng exchange took place,

QUESTI ON: Were you aware that Dr. Waddel, at
my request, was court appointed to exam ne
M. Onen in this case?

ANSVWER: | was aware that he conducted an
eval uati on. I wasn’ t aware  of t he
ci rcunst ances of the appointnent.

(ROA 5628).
The matter was again clarified in the foll ow ng manner,

DEFENSE ATTORNEY: Now, M. Chalu asked you
about Dr. Waddell’'s report being provided
and about him being court appointed at M.
Chalu’s request. And you al so are appointed
by the Court at ny request, aren’t you?
ANSVEER: yes.

(ROA 5665). The record unequivocally denonstrates that there

was no false inpression created by the state’'s questioning
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during cross-exam nation. Additionally, the jury was well aware
that all the experts were court appointed at the request of

respective counsel. (ROA 6512). Sunmary denial was warranted.

| SSUE 11|
TRIAL COUNSEL DID NOT RENDER | NEFFECTI VE
ASSI STANCE OF COUNSEL DU RNG THE VO R DI RE
PROCESS
On appeal, Appellant alleges that lead trial counsel, Carey
Haughwout, provi ded i neffective assistance of counsel during the
voir dire process. Specifically, he alleged ineffectiveness
arising from (1) the acceptance of Juror Sharon Know es who
reported that her daughter had been sexually battered; (2)
permtting Jurors Prince and Jackson to believe mnitigating
evidence would be defined for them and limted to statutory
mtigation; (3) the failure to strike Juror Mtousek for cause
based on her view that the death penalty should be inposed
automatically; (4) the failure to object to the prosecutor’s
comrent that insanity could be raised whether it were valid or
not; (5) failure to strike the entire panel following the
prosecutor’s comrent that Owen had spent tinme in jail; and (6)

failure to excuse Juror Giffin for her views that the death

penalty should be inposed automatically. Onen has failed to
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carry his heavy burden of show ng both deficient performance and
prejudice arising from his counsel’s performance during voir
dire.

Foll ow ng an evidentiary hearing on this claim the tria
court denied relief. The trial court determ ned that Appell ant
was challenging trial counsel’s performance in three nmain areas:
(1). Counsel failed to ensure that jurors could follow the |aw
regarding insanity and the death penalty; (2) trial counse
failed to make objections in response to allegedly inpermssible
comrents by the court and the state; (3) counsel should have
nmoved to strike the entire venire followwng a comment by the
state that referenced Appellant’s tinme in jail. (PCR 690).
Bef ore addressing each allegation, the court made the follow ng
observations. Onen participated in every bench conference during
the voir dire process. And he was asked on two separate
occasions by the judge if he agreed with all of his |awers
decisions in the jury selection process to which he
affirmatively responded. (ROA 1625, 1768, 1836, 1950, 1978,
2120, 2348, 2545, 2658, 2832, 2915, 2838, 2855, 2973, 2988,
3063, 3274, 3644, 4345, 4440, 4452). Al l prospective jurors
were required to respond to a detailed questionnaire prior to

the actual voir dire questioning, dealing wth their views on
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the death penalty and the insanity defense anong other issues,
(PCR 690-691).

Based primarily on the record on appeal and also on the
testi mony of counsel at the hearing, the trial court found no
| egal basis to strike Know es.® The court made the same finding
with regards to Ms. Matousek, Ms. Giffin, M. Prince and M.
Jackson. Their responses regarding the death penalty would not
have warranted a challenge for cause. (PCR 694-702). The court
al so noted that the coments of counsel and the court were taken
out of context. (PCR 702-703). Finally, the court rejected
Appel lant’s contention that counsel should have nobve to strike
the panel once it becanme known that he was in jail. The court
found no prejudice in the comment. (PCR 703). The court’s
rulings are supported by the record and the | aw.

In order to be entitled to relief, Appellant has the burden
of proving not only that counsel’s representation fell below an
obj ective standard of reasonabl eness, and was not the result of
a strategic decision, but also that actual and substantial

prejudice resulted fromthe deficiency. Strickland, 466 U. S. at

688-89. Wth respect to performance, “judicial scrutiny nust be

highly deferential;” “every effort” nust “be made to elim nate

® Know es never equivocated in her responses. (PCR 693).
Her answers were consistent with the answers form ot her nenbers
of the venire who were al so chosen. (PCR 694).
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the distorting effects of hi ndsi ght ,” “reconstruct t he
ci rcunstances of counsel's challenged conduct,” and “evaluate

the conduct from counsel's perspective at the tine.” Strickland,

466 U.S. at 689. “[A] court nust indulge a strong presunption
that counsel's conduct falls within the wi de range of reasonable

prof essi onal assistance.” Strickland, 466 U. S. at 689. Appellant

did not neet his burden.

At the evidentiary hearing. Appellant presented only
Haughwout to testify about the defense teans’ performance during
voir dire. At the time of the hearing, Haughwout was the
elected Public Defender for the 15th Judicial Crcuit with 23
years of crimnal defense experience. (PCT 183, 207-208). At

the tine of Omen’s 1999 re-trial she had been practicing for

approxi mately 16 years. Haughwout has been involved in
approximtely 30 to 40 capital cases. Her first was in
1985/ 1987. About half of these cases went to trial and

Haughwout’'s sole client to receive the death penalty was Owen.
(PCT 184, 189-208). Haughwout is board certified, a nenber of
the State Association of Crimnal Defense Lawers, has attended
and taught at the National Crimnal Defense College since 1991,
and has attended sem nars regarding capital matters. The tria
practice classes she has taken have included issues involving

capital cases. (PCT 208-210). Further, she has been found to be
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an expert in crimnal law and has testified at postconviction
evidentiary hearings on the proper manner to conduct a defense.
(PCT 210).

When asked about her recollection of the voir dire process
in Omens’ case, she responded that she could recall nothing
beyond what would be contained in the transcript. (PCI 197).
She had no recollections of her strategies or filing notions
regarding jury instructions, but did affirmthat the decision to
strike jurors was a group defense decision. (PCT 197-203). \Wen
guestioned about the option to strike the panel due to the
prosecutor’s coment that Owen had been in jail, Haughwout
agreed that she could have noved to strike the panel. (PCT 203-
204) . No other wtnesses testified on this subject. As a
result of Haughwout’s |ack of recollection, but reliance upon
the transcript, this ~court was required to assess her
performance based on the record.

Here, Haughwout was well experienced in capital litigation
by the tinme she defended Onen. The evidentiary hearing evidence
did not overcone the *“strong presunption” that Haughwout
reentered “reasonabl e professional assistance” and Oaen did not
prove deficiency or Jlack of strategy. When Haughwout'’s
representation, as recorded in the transcript, is considered, it

is clear that she nmade the proper inquiry of the potential
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jurors, made her selections carefully with Onmen’s assent and
goals in mnd, and chose not to nove to strike the panel even
t hough the prosecutor made a comment which nmay have caused an
obj ecti on under different circunstances.

As the trial record reflects, all prospective jurors were
required to respond to a detailed questionnaire prior to the
actual voir dire questioning. Included in the questionnaire
were various questions pertaining to the jurors’ views on the
death penalty. For instance, prospective jurors were asked,
“what ki nds of cases would warrant such a penalty?”; “does the
death penalty serve a purpose in society?” The venire was al so
asked questions regarding their views on an insanity defense
(ROA. 1605, 1628, 2427). The first round of questioning to al
prospective jurors involved three inquiries; was there any
special circunstances that would prevent that person from
serving on this jury; what are your views on the death penalty;
and have you heard any news accounts of this case. (ROCA 14409-
4440) . The second round of questions centered extensively on
the insanity defense and views on nental health issues and
ment al health experts. (ROA 1449-4440). This record
denonstrates that the entire voir dire process was dedicated to
selecting a jury conprised of people anenable to Omen’s insanity

def ense.
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Appel lant clained that trial counsel should have stricken
either for cause or perenptorily, Juror Sharon Know es, because
her daughter was raped by an un-known intruder in their hone in
front of Know es and her grandson. This crinme occurred tw to
three years prior to this trial. Because of her prior
experience, Ownen clained that Knowl es shoul d have been stricken.
Neither the record nor the case I|law supported Appellant’s
ar gunent .

There was absolutely no legal basis to strike Knowl es’ for
cause. She was questioned extensively regarding her famly’'s
victimzation and how, if at all that would inpact her ability

to be fair and inpartial. Knowl es  wit hout hesi tation

consistently stated that her daughter’s situation would not
af fect her, and she could be fair. (ROA 3440, 3452-3453, 4283).
The stranger who raped her daughter pled guilty and received
ei ghteen years in prison. (ROA 3453). Knowl es never had to go
to court for the case. She felt that she was treated fairly and
stated that she worked through her anger over this situation and
resolved it. (ROA 3453, 4352). Inquiry into this area
culmnated with the foll ow ng exchange:

DEFENSE ATTORNEY: And a concern that | have is

t hat because of what you went through, you

woul d have understandably a |ot of synpathy

for the victimand not that that’'s bad at all,

but whether that would col or you or nmake your
vi ew of things—would affect you in view ng the
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testinony and the evidence?

M5 KNOALES: No. | couldn’t judge the evidence

on what 1’ve [been] through and | would | ook

at the witness and their testinony and the

evi dence and nake ny own deci sion.

What happened to ne, | would block that out

conpletely because this a whole different

person, a different situation. So I wouldn't -

no, I wouldn’t let that cone onto making ny

deci si on.
(ROA 4352). This is not a situation where Know es expressed the
slightest bit of doubt or concern regarding her ability to be
fair and inpartial. She never equivocated on any of her
answers, and never gave inconsistent responses to any statenents
regarding the potential inpact her personal experience may have
had on her ability to be an inpartial juror.!® Based on these

responses and the applicable case law, a challenge for cause

woul d not have been granted. See Lusk v. State, 446 So.2d 1038,

1041 (Fla.), cert. denied, 469 US. 873 (1984)(defining an

inpartial juror as soneone who “can lay aside any prejudices or
biases he my have and render a verdict solely on the
evi dence.”). A challenge for cause is not appropriate sinply
because a person has a strong opinion about any particular

subject. See Fitzpatrick v. State, 437 So.2d 1072, 1075 (Fl a.

1983) (ruling that strong feelings in favor of death penalty do

1 1t is interesting to note that Know es served on two other
juries in the past. (ROA 4282).
42



not render prospective juror inconpetent in capital cases). As
long as jurors indicate they are able to abide by the court’s
i nstructions, irrespective of per sonal feel i ngs, a cause

chal  enge need not be granted. Penn v. State, 574 So.2d 1079

(Fla. 1991).
Mor eover, Know es her “status” as a victimis not a proper

basis to strike a juror. Cf. State v. WIllians 465 So.2d 1229

(Fla. 1983)(rejecting pre se rule that where victim and
potential juror are both correctional officers, potential juror

must be stricken for cause); Busby v. State, 894 So.2d 88 (Fla.

2004) (sane); See State v. Coney, 845 So. 2d. 120, 135 (Fla.

2003); Davis v. State, 928 So.2d 1089, 1118 (Fla. 2005)(denying

ineffective assistance of counsel claim for failing to strike
juror who knew the judge as the juror stated that it would not
affect her inpartiality, and therefore, there was no basis for a
cause chal |l enge).

In fact the responses provided by Knowles on the issues
that were germane to this case, reveal that she was an ideal
juror. She had no prior exposure to the publicity in this case
and she was not in favor of an automatic death penalty. (RCA
3430, 3432, 3436). Further, she understood the process of
wei ghing relevant factors and enphasized the need to listen to

all the wtnesses and evidence. (ROA 3436, 3440). Know es
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descri bed her attitude on the death penalty has “mddle of the
road”; she did not believe in an “eye for an eye”, instead, she
woul d fornul ate her own opinion. (ROA 3455).

Regardi ng her opinions on the insanity defense, which was
central to Onen’s defense strategy, Knowl es stated that in order
to render a verdict of not gqguilty by reason of insanity she
woul d have to draw her conclusion from weighing the evidence,
and that she thought it was possible for soneone to be so
mental ly disturbed that he does not know what he are doing. (ROA
4344-4345). She unequivocally stated that she would not fear a
defendant’ s rel ease should he be found not guilty by reason of
insanity; she would trust the judge to nmake the right decision.
(RCA 4345). Wth respect to the answers Know es gave which

aligned with traditional as well as the specific defense offered

here, i.e., insanity, counsel was not ineffective for not
removi ng her. These responses clearly illustrate that Know es
was a favorable juror to the defense. Her responses were

consistent with answers from other nenbers of the venire who
were also chosen to sit on this jury. Counsel rendered the

constitutionally required assistance. Cf. Harvey v. State, 656

So. 2d 1253, 1256 (Fla 1995) (upholding court’s ruling that
counsel was not deficient in not striking juror whose responses

i ndicated a receptiveness to penalty phase defense); Davis, 928
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So.2d at 1117 (finding no prejudice for failing to question jury
about any issues related to the case as, “Davis has not provided
evidence that any unqualified juror served in this case, that
any juror was biased or had an aninus toward the nmentally ill or
persons suffering from drug addiction. Thus, this claim is
wi t hout foundation.”).

Appel l ant al so argued that because the trial court made a
statement to both Juror Prince and Juror Jackson, wherein they
were told that mtigating evidence would be defined for them
but in fact that was never done, counsel was ineffective for
failing to object to the court’s statenents. Owen brought forth
nothing at the evidentiary hearing supporting his reading of the
record. In fact, a review of the transcript establishes that
Onen has msread the Court’s instructions by limting his
conplaint to just two coments fromthe entire voir dire process
t hat enconpassed sonme three thousand pages and approxi nately one
hundred prospective jurors. Al so, Omen msapplies the law, he
offered in his notion.

Florida law only requires that the jury be told that their

consideration of mtigation is not I|imted to statutory
m tigators. The jury in the instant case was instructed as
fol | ows:

Any of the follow ng circunstances that woul d
mtigate against the inposition of the death
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penal ty:

A.  Any other aspect of the defendant’s
character, record or background.

B: Any other circunstance of the offense.
(ROA 6887-6888). Clearly, this instruction was proper. See

James v. State, 6095 So.2d 1229 (Fla. 1997)(giving of the

“catch-all” jury instruction regarding nonstatutory mitigation

is all that is required un the constitution); Johnson v. State,

660 So.2d 637 (Fla. 1995)(sane); Robinson v. State, 574 So.2d

108 (Fla. 1991)(sane); Jones v. State, 612 So.2d 1370 (Fla.

1992); Finney v. State, 660 So. 2d 674 (Fla. 1995).

Moreover, the entire voir dire panel was well aware of the
fact that they could consider non-statutory mtigating factors.
For instance, at no tinme was anyone ever told that mtigation
was limted to anything in particular, and in fact, Juror Prince
recogni zed the inportance of |ooking at a defendant’s background
when recommendi ng the appropriate sentence. (ROA 1726). Jur or
Jackson stated he would want to learn all he could about the
def endant’ s backgr ound. (ROA 3102). Further, all prospective
jurors were engaged in discussions regarding the relevance of a
defendant’s overall backgr ound, famly history, chi | dhood
experiences, personal history and abuse. (ROA 1645, 1726, 1906,
1908, 1946, 1947, 2030, 2085, 2087, 2162, 2174, 2257, 2280,

2400, 2489-2490, 2510-2511, 2538, 2616-2617, 2642, 2650, 2698,
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3033, 3053, 3087, 3091, 3096-3097, 3102, 3206, 3262).'' To even
suggest otherwise, is a total msreading of the record. There
was no reason for counsel to object to any of the comments nade
by the court or the prosecutor during voir dire. The record
reveal s that defense counsel explored in detail, the ability of
the jurors to consider a nyriad of factors centering on the
def endant’ s upbri ngi ng.

Al so, counsel’s penalty phase closing argunment |left
absol utely no doubt regardi ng what non-statutory evidence was to
be considered. Followi ng a detailed discussion of the statutory
mtigators, defense counsel argued the follow ng:

And then the judge will tell you that there
are any nunber of circunstances you can
consider that would mtigate against the death
penalty, and I’ve listed sonme that | think the

evi dence supports.

The issues about Duane’s background. He was
rai sed by al coholic parents. He was raised in

an environnent of sexual and physica
vi ol ence.
(RCA 6876). Counsel further explained what the jury could

consi der:

Are you surprised when you heard about Duane’s

1 buring voir dire, the defense asked prospective Juror Hut, if
he would want to know anything about the person whose sentence

he was about to decide. In response, Hut stated, “I think that
woul d play a big part, too. In other words, if | am going to
recomend to take a person’'s life, I'd want to know everything

down to his shoe size. Juror Hut sat on Omen’s jury. (ROA 2281,
4440) .
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background? O witnessing, as a small child,

his nother being raped by his father; at the

age of nine being sexually exploited by his

ol der brother’s friends, by the hone and the

degrading that his nother and Mnte was

treated to? Mnte was taken out when things

were really bad. So what, do we think went on

t hen? The physical violence that happened

between the father and the nother ends the

with the children, is surprising to us that

the thenes of his childhood that are perneated

with sexual violence is the theme of why we

are here?
(ROA 6877). Def ense counsel also outlined for the jurors why
they should consider the circunstances of the offense as, “a
pretty big mtigating circunmstance.” (ROA 6878). Counsel
detailed all the facts of Omven’ s other cases, which corroborated
the defense thenme that Omen was deserving of a |life sentence.
(ROA 6878-6881).

The record enphatically dispels any notion that counsel in
someway left this jury wth no guidance, instruction, or
definition of what non-statutory mtigating evidence was present
and should be considered. The record refutes any notion the
jury, especially Prince and Jackson, were in anyway msled
regardi ng what evidence they could consider in mtigation. As
not ed above, the jurors were instructed properly to consider any
ot her aspect of the offense and anything in Osen’s character,

record or background for mtigation. Jurors are presuned to

follow the law U. S. v. Odano, 507 U S. 725, 740 (1993) (finding
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there is a presunption, absent contrary evidence, jurors follow
court’s instructions). Havi ng been instructed properly, the
jurors followed the law. Owen has failed to show any deficiency
or prejudice arising from counsel’s actions as defined by

Strickl and.

Appel | ant al so asserted that Haughwout should have stricken
Juror Matousek “for cause or perenptorily”, because her personal
view on the death penalty was that it should be automatically
i nposed when it involved preneditation and no mtigation, or
when there is nore than one victim Denial of this claim based
on the trial record was also proper. Additionally, Owen failed
to come forth wth any evidence during the postconviction
hearing to show that counsel was deficient, and absent the
al l eged error there would have been a different result.

Onen referenced one statement fromthis juror regardi ng her
personal feelings that were noted from a questionnaire. Al
potential jurors have feelings and opinions on a nyriad of
subj ect s. Possessing any particular feeling or bias does not
nmean that a person is presuned unfit for jury duty. The | aw
only requires that a person be able to set aside any persona

feelings that would preclude inpartiality. See Gore v. State,

706 So.2d 1328, 1332 (Fla. 1997)(explaining that challenge for

cause was not required as “[a]lthough [the jurors] expressed
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certain biases and prejudices, each of them also stated that
they could set aside their personal views and follow the law in
light of the evidence presented.”). A review of all Matousek’s
responses denonstrates that she would follow the |aw She
stated that the death penalty should not be inposed
automatically, but rather it should depend on the circunstances.
(RCA 2497). In fact, the trial court observed that Matousek’s
vi ew corresponded to Florida law. (ROA 2498).

I rrespective of her personal view, Matousek was able to put
aside any of her feelings. Apparently given before she had been
educated on the capital punishnment process, her isolated comment
that the death penalty should be inposed in the absence of
mtigation, would not have supported a cause challenge. This is
true especially in light of her reiteration that she would want
to hear all the evidence before deciding, and characterized her
views on the death penalty were “mddle of the road.” (ROA
2503, 2505). She expressed a belief that nental health issues
were inportant and the focus of sentencing should be on the
def endant . In fact, she feared that she would not know all
that she could about the defendant. (ROA 2506, 2511). She
further stated that she cold not nake a nmjor decision wthout
hearing everything, and that people who are insane should be

treated differently than those who are not. (ROA 3265, 3266).

50



Mat ousek al so expressed an ability to find the defendant not
guilty by reason of insanity should she have a doubt about his
sanity. She could do this wthout any regard for his future
i ncarceration. (ROA 3267, 3270-3271). Her overall responses
were extrenely favorable to the defense. She showed such an
overal | open-m ndedness to defense thenes (insanity and
mtigation) that it is ridiculous to suggest that counsel should
have exercised a perenptory chall enge. Counsel was not
ineffective. Harvey, 656 So.2d at 1256.

Appel | ant next asserted that Haughwout failed to object to
the prosecutor’s inproper statenent that insanity can be raised
whether it is valid or not. Owen’ s argunent borders on the
frivolous as he took the prosecutor’s coment out of context.
The prosecutor was questioning Juror Draughon about sonme of his
responses to the questionnaire. The follow ng exchange took
pl ace:

PROSECUTOR: Ckay. And wth regard to the

insanity defense, you say about the defense
that this choice, you would have to hear nore

In the case. And that’s basically the |aw.
It’s a defense that can be raised, whether its
valid or not, in any particular case and

depends on the facts of the case?
JUROR: Yes it sure does.

PROSECUTOR: So you' Il be able to keep an open
mnd and listen to all that and make a
decision as to what's the best evidence and
use your common sense?
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JUROR Yes, sir, | would.

PROSECUTOR: Ckay that’s great. And in the

appropriate case you could inpose the death

penal ty?
(ROA 2883). Followng a conplete review of the exchange, it is
obvious that the prosecutor’s questioning was not an i nproper
comrent, thus, there was no basis for an objection. Counsel
cannot be faulted for failing to nake an objection under these
facts and this allegation does not support postconviction
relief.

It is Appellant’s conplaint that Haughwout render ed
i neffective assistance when failing to nove to strike the entire
panel following a corment by the prosecutor that Onen has spent
time in jail. Def ense counsel objected, the trial court
sustai ned the objection and directed the prosecutor to refrain
from any further comments. Def ense counsel did not nove to
strike the panel. Onen alleges that this failure anpunted to
i neffecti veness. \Wile defense counsel, Haughwout noted in the
evidentiary hearing that she should have noved to strike the
panel, the State submits that such is not the test and that Owen
has failed to carry his burden of proof here.
As noted above, Haughwout had no recollection of voir dire

strategi es. However, she was an experienced capital defense

attorney who received a curative instruction followng the
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sustai ned objection and knew her defense would admt to the
murder, and that Onmen’'s confession would cone into evidence.

She noved on with voir dire. Strickland instructs: “a court nust

i ndul ge a strong presunption that counsel's conduct falls within
the wde range of reasonabl e  professional assi stance;”
“Ic]ounsel is strongly presuned to have rendered adequate

assi stance and made all significant decisions in the exercise of

reasonabl e professional judgnment;" and "[j]udicial scrutiny of
counsel's performance nust be highly deferential.” Strickland,
466 U.S. at 689. Under these circunstances, the failure to

strike the panel was not deficient performance and certainly no
prejudi ce arose fromthat deci sion.

It was clear fromvery early on in voir dire, that Osen was
going to admt he nurdered Karen Slattery, but that he was
insane at the tine. Consequently, it cannot be seriously
suggested that anyone would think that Osmen, an admitted killer,
who wants to show this jury that he is seriously nmentally ill,
woul d be wal king the streets. Clearly, the isolated comment
woul d not have been sufficient grounds to strike the panel.
Moreover, a review of the voir dire process denonstrates that
this panel, which included nost of the final jurors, was
conprised of people who were anenable and accepting of an

insanity defense and nental health mtigation in general.
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Counsel was not deficient in failing to nove to strike the
entire panel. Harvey, 656 So.2d at 1256.

Furthernore, no prejudice has been shown. Onen confessed
to the killing. Whet her or not he was in prison at the tine
pales in conparison to his adm ssion and woul d have no inpact on
the jury's decision to convict. Li kewi se, the prosecutor’s
statenment in voir dire would have no inpact on the sentencing
decision especially after hearing that this was the second
person Owen raped and nurdered wthin a very short period of
tinme.

The final challenge in to counsel’s voir dire decisions was
her failure to strike Juror Giffin on the basis that her
personal view was that the death penalty should be automatically
i nposed for anyone who has comritted nore than one nmurder. This
claimis without nerit and is refuted fromthe trial record.

As noted above, all prospective jurors were given a
questionnaire which included approximately fifty questions.
Question nunber forty-seven read as foll ows:

Do you think the death penalty should be
automatically inposed when:

A. A person kills another person.
And B. A person kills nore than one person.
(ROA 1547). Giffin answered that she was not sure with regards

to “A” but she said “Yes” to question “B’. (ROA 1841-1842).
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Based on that single answer, Oaen clains counsel did not conduct
a sufficiently exhaustive colloquy with Giffin regarding that
view, and that the failure was especially egregious in this case
because the evidence presented at the penalty phase included
Onen’s conviction for the additional nmurder of Georginann
Wor den.

The state asserts that sinply because Giffin s personal
view, before being instructed on the law, reflected an opinion
that is contrary to the law does not disqualify her from
service. Further, the record clearly denonstrates that once the
| aw was explained to her, Giffin could set aside her personal
feelings and follow the judge s instructions (ROA 1848-1850),
which is all that is required to qualify for jury service on
this point.

In fact, a fair reading of the record denonstrates that
Giffin was not someone who possessed a propensity to recomend
a death sentence. Instead she expressed fear over having to
nmake a decision on a person’s life. (ROA 1855). She was not
sure that she could recomend a death sentence even if it were a
horrible crine. (ROA 1856). She also stated she would listen
to nental health professionals, and that such testinony would be
i nportant. In fact she agreed that nental health information

woul d be sonething to consider at both phases of the trial and
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it certainly could be a basis for a life recommendation. (ROA

1857-1860). In her view, the insanity defense was a good thing
to have. She realized that you are not able to detect if
soneone is insane just by looking at him (ROA 3084-3085). In

her view, nental health professionals do their job, and she
would judge their credibility l|ike any other wtness. (ROA
2864-2865). She would listen to the experts on this subject and
rely on their opinion. She would judge their credibility based
on the experience, credentials and length of practice. (ROA
3086- 3087) . She would Ilike to hear about the defendant’s
backgr ound. (RCA 3087). She accepted the prem se that sone
people are insane when they commit a horrible crine. If she
were unsure about a defendant’s sanity she would find him not
guilty by reason of insanity. (ROA 3090).

Giffin' s responses to questioning denonstrated an ability
to follow the law, and weigh the evidence presented, including
any evidence in support of an insanity defense. She was an
ideal juror for the defense. Nowhere in her exchange did she
indicate that her personal feelings would interfere wth her
duty as a juror. Counsel was not ineffective. Harvey, 656
So. 2d at 1256.

The record unequi vocally denonstrates that counsel provided

effective representation during the voir dire process. Counsel
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had the venire answer an extensive questionnaire which exposed
bi ases and views on subjects germane to this case.
Addi tionally, counsel effectively questioned jurors about their
guestionnaire responses as well as other subjects that arose
during voir dire. None of the responses of any juror who
actually sat would have sustained a challenge for cause. Owen’s
entire claim is refuted from the record, and he offered no
evidence at the postconviction hearing to overcone the strong
presunption that counsel rendered effective assistance, nuch
| ess, that prejudice arose from counsel’s actions. Relief nust

be deni ed. See Spencer v. State, 842 So. 2d 2, 65 (Fla.

2003) (rejecting claim of ineffective assistance at voir dire,
where counsel provided in-depth questionnaire to panel and,
foll ow up questions and responses reveal that all jurors could

lay aside their views and follow the |aw). Cf. Schofied wv.

State, 914 So. 2d 990 (Fla. 4'"  DCA 2005) (expl ai ning that
reviewing court was unable to apply deference to trial court’s
ruling because |ower court did not identify upon which one of
two inferences the lower court based its decision); Sochor wv.
State, 883 So.2d 766, 785 (Fla. 2004) (recognizing that the
trial court nust resolve conflicting testinony presented at the
evidentiary hearing by assigning weight to each wtness's

testinony).
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| SSUE 111
THE TRI AL COURT PROPERLY DENI ED APPELLANT S
CLAIM THAT COUNSEL WAS | NEFFECTIVE AT THE
PENALTY PHASE OF TRI AL
Here, Appellant conplains that he received ineffective
assi stance of counsel due to trial counsel’s failure to present
evidence of his history of drug/alcohol abuse as well as
evidence of his drunkenness at the tinme of the offense. This
evidence, if presented, would have denonstrated how substance
abuse “acted in concert with his profound nental illness and
brain danage which led to and explained the events in question.”
Initial brief at 60. Had counsel sinply asked her client a few
basi ¢ questions regarding prior drug/alcohol use, she would have
uncovered valuable information “that would have added to the

mtigation that counsel did present.” Initial brief at 61.

Relying on Ronpilla v. Beard, 545 U S. 374 (2005), Appellant

asserts that trial counsel had a duty to investigate his drug
history and failed to do so. Initial brief at 84. Appel | ant,
granted an evidentiary hearing on this claim presented the
testinmony of ten people; six lay wtnesses who described his
history of drug and al cohol use; two nental health experts; and

Appel lant’s fornmer counsel and investigator. However, the failed
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to establish that he in fact had a significant substance abuse
problem and failed to establish that the decision not to
present this information was the result of an inadequate
i nvestigation.

This is not a case where trial counsel did no investigation
nor present a case in mtigation. I ndeed, through counsel’s
penalty phase presentation, the trial court found three
statutory mtigators and sixteen non-statutory mtigators. Owen
v. State, 862 So. 2d 687,690-691 (Fla. 2003). Appellant focused
his chal |l enge on Haughwout’s failure to present substance abuse
as additional mtigation in any effort to bolster the mtigation
al ready presented. However, the record below establishes that
unli ke the defense attorney in Ronpilla, counsel here did not
fail to investigate and prepare to rebut obvious areas of
aggravati on. Also unlike Ronpilla, counsel did not ignore
obvi ous areas of potential mnitigation. To the contrary, the
record establishes that trial counsel conducted an extensive
i nvestigation; explored all possible avenues of defense until it
became evident that the insanity defense was the only viable
opti on.

The trial court below, cautioned that the proper focus did
not involve whether the additional argunment of substance abuse

coul d have been made along with the evidence actually presented.
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Rat her the focus is whether it should have been nade and whet her
failure to do so fell below an objective standard of
reasonabl eness. (PCR 718). The trial court concluded t hat
Appellant did not establish that counsel failed to pursue any

pl ausi bl e or reasonable avenue of mtigation. See Mller w.

State, 926 So. 2d 1243, 1250 (Fla. 2006) (distinguishing actions
for counsel from those in Ronpilla because counsel herein was

aware of the available mtigation); Davis v. State,. 928 So. 2d

1089, 1107 (Fla. 2005) (sane).

In denying relief, the trial court nade the followng
findings; Appellant experinented with drugs and al cohol but he
was never controlled by its use; (PCR 712); the concl usions of
the postconviction nental health experts are rebutted by the
facts of the crinme (PCR 713-714); and the chosen defense of
insanity was a nore credi bl e defense than drug/al cohol use. (PCR
718). When assessing whet her counsel made a strategi c decision
to forego presenting evidence of substance abuse at the penalty
phase, the trial court drew two inferences.?? The court
expl ai ned:

First, the totality of the circunstances
inply that Owen did not address substance

12 The trial court drew these inferences because former counse
Carey Haughwout, testified that she could not recall one way or
the other whether she knew about Appellant’s drug use and
whet her there was a conscious decision not to present it. (PCT
191- 192, 212).
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abuse as a problemw th trial counsel

(PCR 717). The trial court noted that counsel had her
i nvestigator spent hundreds of hours with Appellant. Haughwout
descri bed Appellant as forthright, and she did not feel that he
was W thhol ding any information fromher. (PCR 717).

The second inference found by the trial court was as
follows:

Second, the Court infers that trial counse
consi dered and rejected substance abuse as a

mtigator or defense in light of the
stronger and nore conplete defense of
insanity.

(PCR 717-718). The court further expl ai ned
Wiile M. Haughwout could not attest to
maki ng a strategic decision, the experience
of counsel, the care with which the insanity
evi dence was developed and presented, and
the relative weakness of the substance abuse
mtigation in conparison to the insanity
mtigation leads to the conclusion there was
a conscious decision to forgo substance
abuse as a mtigator.

(PCR 718). The findings of the trial court are supported by the

record on appeal as well as the record bel ow.

To establish ineffective assistance of counsel, Ownen nust
denonstrate (1) counsel’s representation fell bel ow an objective
standard of reasonableness, and (2) but for the deficiency in
representation, there is a reasonable probability the result of

the proceeding would have been different. Strickland .
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WAashi ngton, 466 U.S. 688 (1984). This Court discussed

Strickland standard stating:

We have repeatedly held that to establish a clai mof
i neffective assistance of trial counsel, a defendant

nmust

prove two el enents:

First, the defendant nust show that counsel’s
performance was deficient. This requires
showi ng that counsel nmade errors so serious
that counsel was not functioning as the
“counsel” guaranteed the defendant by the
Si xt h Amendnent . Second, the defendant mnust
show that the deficient performance prejudiced
the defense. This requires showi ng that
counsel’s errors were so serious as to deprive
the defendant of a fair trial, a trial whose
result is reliable. Unless a defendant makes
both showings, it cannot be said that the
conviction or death sentence resulted from a
breakdown in the adversary process that
renders the result unreliable.

Vallee v. State, 778 So.2d 960, 965 (Fla. 2001) (quoting
Strickland v. Washington, 466 U.S. 668, 687 (1984)).
Val l e, we further expl ai ned:

I n eval uati ng whether an attorney’s conduct is
deficient, “there is ‘a strong presunption
that counsel’s conduct falls within the w de
range of reasonabl e professional assistance,’”
and the defendant “bears the burden of proving
that counsel’s representati on was unreasonabl e
under prevailing professional norns and that
the chal |l enged acti on was not sound strategy.”
This Court has held that defense counsel’s
strategic choices do not constitute deficient
conduct if alternate courses of action have
been considered and rejected. Mreover, “[t]O
establish prejudice, [a defendant] ‘nust show
that there is a reasonable probability that,
but for counsel’s unprofessional errors, the
result of the proceeding wuld have been
different. A reasonable probability is a
probability sufficient to underm ne confidence
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in the outcone.
ld. at 965-66 (citations omtted)(quoting Brown v.
State, 775 So.2d 616, 628 (Fla. 2000), and WIllians v.
Tayl or, 529 U.S. 362, 391 (2000)).
Ar bel aez, 898 So.2d at 31-32.

In Pietri v. State, 885 So. 2d 245, 255-252 (Fla. 2004),

this Court explained:

There 1is a strong presunption that tria
counsel's performance was not ineffective. As
Strickl and provi des: " Because of t he
difficulties i nher ent in maki ng t he
evaluation, a court nust indulge a strong
presunption that counsel's  conduct falls
W thin t he w de range of reasonabl e
prof essi onal assistance," 466 U. S. at 689, and
further: "Counsel is strongly presuned to have
rendered adequate assistance and nade al
significant decisions in the exercise of
reasonabl e professional judgnent." 466 U.S. at
690. The defendant al one carries the burden to
over cone t he presunption of effective
assi stance: "The defendant nust overconme the
presunption that, under the circunstances, the
chal  enged action 'mght be considered sound
trial strategy."" 1d. at 689. The United
St at es Suprene Court expl ai ned t hat

a court deci di ng an act ual
i neffectiveness claimnust judge the
r easonabl eness of counsel's

chal l enged conduct on the facts of
the particular case, viewed as of
the time of counsel's conduct. A
convicted defendant making a claim
of i neffective assi st ance must
identify the acts or omssions of
counsel that are alleged not to have
been the result of reasonabl e
professional judgnent. The court
must then determne whether, in
light of all the circunstances, the
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identified acts or omssions were
out si de t he w de range of
prof essional | y conpetent assistance.

Id. at 690; see also Asay v. State,
769 So. 2d 974, 984 (Fla. 2000)
("The defendant bears the burden of

provi ng t hat counsel ' s
representation was unr easonabl e
under prevailing pr of essi ona
standards and was not a matter of
sound trial strategy."). Finally,
"Judi ci al scrutiny of counsel's
per f or mance must be hi ghl y

deferential." 466 U S. at 689

Pietri, 885 So. 2d at 255-252. See Ganble v. State, 877 So.2d

706, 711 (Fla. 2004); Davis v. State, 875 So.2d 359, 365 (Fla

2003); Valle v. State, 778 So. 2d 906 (Fla. 2001); Kennedy V.

State, 547 So.2d 912, 913 (Fla. 1989); Maxwell v. Winwight,

490 So.2d 927, 932 (Fla.), cert. denied, 479 U S. 972 (1986).

Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995) (concl uding

standard is not how current counsel would have proceeded in
hi ndsi ght); Rose, 675 So. 2d at 571.

Moreover, from Wllianms v. Taylor, 529 U S. 362 (2000), it

is clear the focus is on what efforts were undertaken and why a
specific strategy was chosen over another. Addi tionally,
“Strategic choices nade after |less than conplete investigation
are reasonable precisely to the extent the reasonable
pr of essi onal j udgnent s suppor t t he limtations on

investigation.” Strickland, 466 U S. at 690-91. See WJggins V.
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Smith, 539 U S. 510, 533 (2003) (discussing the

i nvestigation

necessary to neet professional norns and the appropriateness of

strategy decisions arising fromsuch investigation).

I n Wggins the Court cautioned

In finding that Schlaich and Nethercott's
investigation did not neet Strickland's

performance standards, we enphasize

t hat

Strickland does not require counsel

to

i nvesti gate every concei vabl e

line

of

mtigating evidence no matter how unlikely

the effort would be to assist the defendant

at sentenci ng. Nor does Strickl and

require

def ense counsel to pr esent mtigating

evidence at sentencing in every case.

concl usi ons woul d interfere with
"constitutionally protected independence of
counsel" at the heart of Strickland.

U S, at 689, 80 L Ed 2d 674, 104 S Ct 2052.
W base our conclusion on the nmuch nore
choi ces

limted principle that "strategic
made after |ess than conplete investigation

Bot h
t he

466

are reasonable” only to the extent that
"reasonabl e professional judgnents support
the limtations on investigation." 1d., at
690-691, 80 L Ed 2d 674, 104 S Ct 2052. A
decision not to investigate thus "nust be
directly assessed for reasonabl eness in all

the circunstances.” 1d., at 691, 80 L Ed 2d

674, 104 S O 2052.

Wggins, 539 U.S. at 533 (enphasis supplied).

Wth regard to any factual findings nade bel ow,

this Court

cannot disturb those findings if they are supported by the

record. See Stephens v. State, 748 So. 2d 1028,

1999) (reaffirmng that appellate court defers to t

court's factual findings); Blanco v. State,
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1252 (Fla. 1997)(reasoning standard of review following Rule
3.850 evidentiary hearing is that if factual findings are
supported by substantial evidence, appellate court wll not
substitute its judgnment for trial judge’ s on questions of fact,
credibility, or weight).

As noted above, Appellant was granted an evidentiary
hearing on this <claim However, Appellant’s evidentiary
presentation failed to establish that his drug/al cohol use was
not considered by counsel; failed to establish that his prior
drug/ al cohol use was significant; failed to establish that he
was intoxicated at the tine of the crine; and failed to
establish that presentation of this substance abuse evidence
woul d have resulted in a |life sentence.

Six lay wtnesses testified regarding Appellant’s prior
consunption of alcohol and drugs. Two of the wi tnesses had no
personal know edge regardi ng Appellant’s drug/al cohol use. (PCR

709-710). The remaining four recounted instances of drug/al cohol

use. The trial court found the testinony to be largely
i nsignificant. At best, the testinony established that
Appel I ant had experinented wth drugs and al cohol. (PCR 712).

The record supports that finding.
At the hearing, Omen presented several wtnesses who

testified about Omen’s experiences as a teenager and young
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adul t. Fred Morlock knew Onen in 1981/1982 when he resided at
t he VFW orphanage. (PCT 136) Morl ock recalled counseling Ownen
on substance abuse and assuned he was on sone substance because
at tinmes his eyes were not clear, other residents/staff reported
Onven took drugs, and Owmen self-reported substance abuse. (PCT
138- 140, 145). However, Morlock never saw Omnen take any drugs,
nor did he snell alcohol on Omen’s breath. (PCI 140-141, 145-
147). Morlock had to admt that some young nmen experinent with
drugs/al cohol, and that Ownen just may have been experinenting.
(PCT 147). Morl ock did recall Owen assaulted a fenale, choking
her, when they resided at the VFW (PCT 139-140). Also, Mrlock
recall ed Omven had been placed in a psychiatric hospital for a
few days for an aspirin overdose. (PCT 140, 146-147, 149-150).
It was Mrlock’s recollection that he last saw Owen in 1982,
(PCT 143, 148-150).

Kenneth Ri chards knew Onen since the late 1960's. (PCT 152,
154). He was <contacted by and spoke to Haughwout’s
i nvestigator, Sheehan,'® regarding Ownen’s case and substance
abuse. \Wen asked by Sheehan, Richards agreed he would testify
for Owen, but was never contacted again. (PCT 153-154, 165).
Richards recalled that Omen’s parents were always intoxicated

and were very permssive with their children, but Richards would

13 Richards’ nother, Ruth Richards, also was contacted by a
defense investigator at that tinme. (PCT 167).
67



| eave whenever Onen would be beaten. (PCT 154, 157-158, 166-
167) . It was R chards’ recollection that Owens parents were
overly permssive with there children, Osven and Mtch, but there
was somne discipline. However, when it came to Owen’s half-
brother, Monty, Omen’'s parents were “downright brutal.” (PCT
158). According to Richards, Omen drank beer and vodka fromthe
age of eight or nine years. Oamen was seen snoking marijuana in
his garage. (PCT 155-160, 166).

Keith Croucher testified that Onen at the age of eleven or
twel ve years of age had experinented with marijuana, Valium
al cohol, and acid. There was free access to alcohol in the Oaen
hone. (PCT 169). While Richards reports seeing Owen take
drug/ al cohol, this was characterized as experinentation.

Wlm Bailey, an enployee at the VFW honme from 1973 to
1997, knew Owen. (PCT 173). Bailey admttedly did not have a
ot of contact with Omen, but recalled he ran in the “loser
group”, not with the good students. (PCT 175-176). She cl ai ned
Owen snoked tobacco and marijuana, but admtted that she has no
personal know edge of any dug use by Omen. She also admtted
no personal knowl edge of the famly dynamcs Onen experienced
with the VFW foster famly with whom he was pl aced. (PCT 180-
182) .

Kelly Bragg reported knowi ng Omen since the early 1970's.
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(PCT 253-254). She knew of his alcohol and marijuana use, but
denied that Owen used speed or acid. (PCT 255-256). Br agg
never saw Omen’s parents; the Ownen children were left wth no
food in the house and to fend for thenselves. (PCT 257). Her
friendship with Onven ended after his father died. (PCT 258).

Ti not hy Cervantes, a convicted felon'* net Onen in 1974/1975
when Own noved to the VFW honme in Eaton Rapids, M chigan. (PCT
263, 269). Cervantes admtted that he had been contacted in
1987 or 1988 by a defense investigator and reported Owen’s
background as well as his own. (PCT 263-264, 274). He admtted
t hat he and Ownen used al cohol and drugs - beer, any hard |iquor,
marij uana, speed, hash, nushroons, and LSD, with Omnen. (PCI 265-
266, 269). For the nost part, this was done on the weekends
during parties Cervantes would host for a five dollar fee. (PCT
267, 269). At one point Cervantes noted there was violence
perpetrated against girls at the party, and that Onmen watched
one rape, but then Cervantes noted that it was only runor that
there were “rapes” at his parties. (PCT 267-269, 274) .
Cervantes, two to three years Omen’s senior, admtted that he
held sway over the younger children and delivered drugs to

friends for a profit. (PCT 272-273).

14 Cervantes spent 27 nonths in prison for second-degree nurder
He clainmed he sentence was mtigated because he was under the
i nfluence of drugs at the time of his crinme. (PCT 271-272).
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The trial court’s characterization of this testinmony as
fairly insignificant was accurate. (PCR 709-712). None of these
W t nesses could offer any evidence to support Appellant’s use of
drugs at the time of the crine. And to the extent that the
W t nesses cl ai ned personal know edge, it would appear that Owen

experinmented with drugs/alcohol in Mchigan and Indiana while

growi ng up. See Branker v. State, 650 So.2d 195 (Fla. 4th DCA

1995) (explaining that when witness had no personal know edge
about mssing property, wtness's testinony was hearsay and

could not be as evidence); Nationwide Miut. Fire Ins. Co., 480

So.2d at 144 (agreeing that testinony of wtness wth no
personal knowl edge of the facts, only those derived from
information from others, is inconpetent to testify and such
testinmony is inadm ssible).

The testinony of Appellant’s nental health experts was
equally insignificant. (PCR 712-714). Licensed nental health
counsel or/ psychot herapi st, Heidi Guerra explained that in 2005,
she net with Onen to conduct a substance abuse eval uation. (PCR
137-38, 142). In addition to his self-reporting, she reviewed

col lateral sources.!® (PCR 142-43, 154-55). She concluded that

1> These sources included the deposition/testinony/reports/notes

of prior defense experts, Drs. Berlin, Sultan, Crown, Cheshire,

Waddel I, and Peterson as well as prior guilt and penalty phase

transcripts fromboth trials for Karen Slattery’s nurder and the

trial for Georgianna Wrden nurder, the 1986 and 1999 PSI
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Ownen used drugs and al cohol from the age of nine, and that in
addition to alcohol, the drugs used included nescaline/purple
barrels, LSD, downers, nethanphetam ne, sedatives, cocaine,
nmushroons, marijuana, and huffing hair spray and airplane glue.
However, she readily admtted that Onen was able to control his
usage in college - snoked marijuana during the week and drank
and used net hanphet am ne/ cocai ne on the weekends. (PCT 232-233).
He also controlled hinmself during his stint in the mlitary
where he did not use drugs and renai ned sober. (PCT 233). CQuerra
gave no opinion on what effect the drugs or alcohol had on
Onen’s conduct at the tinme of the crime. (PCT 239). Querra
spent approximately two and half hours with Appellant. (PCT
229) .

Appel l ant al so presented the testinony of Dr. Henry Dee, a
neur opsychol ogi st . It was Dr. Dee's opinion after talking to
Ownen for approximtely 20 hours, review ng the documents/reports

of Drs. Berlin, Sultan, and Crown, and giving Onen a battery of

reports, GED report, sonme “raw data”, mlitary records, school
records, police reports, VFW notes/reports, and notes of David
Fisher and Hillary Sheehan. No w tnesses were contacted or
interviewed by Guerra (PCT 230, 240). It is inmportant to note
here that nuch of this evidence was gathered by Carey
Haughwout ' s def ense team and was avail abl e when the defense was
developing its trial and penalty phases strategies or was
presented in the defense case.
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tests,® (PCT 99-100) that Owen had cerebral damage in the form
of nenory danmage and inpulsivity. However, Appellant’s nmenory
damage did not inpair his ability to relate his history or facts
of the crine to his defense counsel, nental health doctors, or
the police. (PCT 102, 108-110, 120, 123, 132). The bal ance of
Owen’ s psychol ogical tests was normal. Dr. Dee thought that the
effect of drugs and alcohol use would intensify Oaen’s nental
illness and delusions. (PCT 107-112). Dr. Dee acknow edged t hat
Onen self-reported his substance abuse, and that such was
uncorroborat ed by independent sources. Also, Dr. Dee agreed
that there was nothing noticeable in Oaen’s actions on the night
of the nurder to indicate inpairnent by substance abuse. (PCT
122- 123, 127-131). Dr. Dee did not take issue with the findings

of Dr. Berlin who reported Onen formulated and carried out his

plan to have sex with an unconscious or dying wonman. Even Dr.
Dee, having reviewed the videotaped confession and wth
know edge of the crinme facts, had to agree inpulsivity was not
present in Omen’s actions given Omen’s confession and the facts
of the crime. (PCT 127-131). Dee admtted that Ownen’ s “nenory
i npai rment” was not so severe as to preclude him from di scussing
his history/case with his attorney and doctors; he could tell

the police about his notive and intent to conmt the instant

1 Onen’s full scale 1Q score was 104, thus, renoving any claim
of nental retardation. (PCT 102, 117).
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crinmes. (PCT 120-123).

The trial court gave little weight to this testinony
because Appellant’s expert Heidi Guerra admtted that Appell ant
could and did control his usage of drugs. (PCR 712). Guerra
did not view Appellant’s confession. She expressly stated that
she of fered no opinion about Appellant’s drug use at the tine of
the crinme. (PCT 239).

Li kewi se, Dr. Dee, a neuropsychologist, admtted that the
facts of this crime rebutted his diagnosis of inpulsivity and

menory loss. (PCR 713). He also admitted that he did not |ook

at Appellant’s inpulsivity as it applied to the crine. (PCT

218). The trial court’s rejection of this testinony was

proper. See Asay v. State, 769 So. 2d 974 (Fla. 2000)

(uphol ding trial court’s rejection of expert opinion as
specul ative given that experts were unfamliar with significant

facts of the crine); Bryant v. State, 785 So. 2d 422 (Fla.

2001) (upholding trial court’s rejection of nental heal t h
expert’s opinion as defendant’s own actions during the

robbery/ murder belie testinony of expert); Wlls v. State, 641

So. 2d 381, 390-391 (Fla. 1994)(recognizing that credibility of
expert testinony increases vimen supported by facts of case and

di m ni shes when facts contradict sane); Foster v. State, 679 So.

2d 747, 755 (Fla. 1996)(sane); Wurnous v. State, 644 So. 2d

73



1000, 1010 (Fla. 1994)(upholding rejection of uncontroverted
expert testinony when it cannot be reconciled with facts of
crinme); Sweet, 810 So. 2d at 866(uphol ding determ nation that
new nental health experts’ opinions that defendant did not
possess requisite intent to satisfy “CCP’ aggravating because
such testinony did not conformto facts of the case).

Appel l ant also presented the testinony of fornmer defense
counsel Carey Haughwout and Ms. Haughwouts’s investigator, Gai
Sheehan. Haughwout was admtted to the Bar in 1983, and began
her career in the Public Defender’s Ofice, where she stayed for
four to five years before going into private practice. (PO 183-
184). She had about 16 years of crimnal defense experience at
the tine of Omen’s trial and had been involved in nunerous
capital cases, 15 of which went to trial, wth only Owen
recei ving the death penalty. Haughwout is Board Certified and
had attended capital sem nars. She teaches trial practice and
procedure, as well as client interview ng, and has been called
as an expert to testify in cases where clains of ineffective
assi stance of counsel were made. (PCI 183-184, 207-211).

As noted above, both w tnesses incredibly had no nenory,
one way or the other, whether drug/alcohol use was ever

di scussed, investigated or <considered as possible mtigating
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evi dence. !’ (PCT 247, 195, 196, 224). However, irrespective of
their inability to recall whether substance abuse was ever
considered, the remainder of their testinony, in conjunction
with the conpleteness of the presentation admtted at the
penalty phase, clearly established that the defense team
conducted and very thorough and thoughtful investigation which
|l ead to presentation of the defense of insanity. (PCR 717-718).
The record nore than supports the trial court’s rejection of
Appellant’s claim that counsel was deficient in failing to
“investigate” substance abuse as a mtigating factor.

As preparation for the retrial of Appellant, Haughwout
hired Sheehan to investigate the case, and she obtained the
services of three nental health experts, Drs. Berlin, Sultan,
and Crown. (PCT 184-186, 215-216). Haughwout spent a significant
time with Omen and pursued certain avenues based on what he
reported. She found Omen an inportant source of information and

cooperative. It was Haughwout’s inpression that Owen was

17 Sheehan adnitted a recollection of drug use at the orphanage.
(PCT 247). Haughwout also admtted that the record she possessed
contained some references to drug use. (PCT 192-194). For
i nstance, she reviewed Dr. Peterson’s notes from the 1988 case
whi ch indicated Omen used drugs, and she would have had the PSI
report fromthe 1999 trial, which also nentioned drug use. (PCT
192- 192).
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forthright with her and was not hiding any history.'® (PCT 186-
187, 212). Owen was also active with his nental health experts
- there was give and take in their sessions. She did admt that
she probably woul d have given any information on substance abuse
to the defense experts. Yet, again, Haughwout clained no nenory
one way or the other that Owen had a drug issue.® (PCT 191-192,

194- 195).

Haughwout adm tted knowi ng t hat Onen’ s vi deot aped
confession, which was |long and detailed, would be admtted and
that she needed a good faith defense that did not refute the
conf essi on. She also testified that she knows of strategic
reasons why drug/al cohol use would not be presented, but would
not say she recalled a strategic reason in the instant case
However, she admitted that drug use can dimnish nental health
testinmony. (PCT 191-196). Haughwout testified that the insanity
def ense was chosen because it was the truth. (PCT 185, 213-215,

217-218). Al so, she explained that generally, she is “not a big

18 Dee found Omnen’s nenory inpairnent was not to the degree that
it precluded Ownen from discussing matters with the counsel,
doctors, or police. (PCT 120, 123).

19 |t seems astonishing that this well experienced defense
counsel, who gathered all of the information she did through
direct contact with her “forthright” client, the assistance of
an investigator, and evaluations by three nental health experts,
cannot recall whether intoxication was discussed and whether the
i nt oxi cati on defense/ substance abuse mitigator were considered.
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fan” of intoxication defenses because they do not work, and
admtted that 1in this <case, the facts went against an
i ntoxi cation defense. (PCT 218). Furt her, a voluntary

i ntoxication defense nerely would reduce the crine to second-
degree nurder, while the chosen defense, insanity, wuld be a
conpl ete defense. (PCT 218-220). According to Haughwout, she

was trying to show Oven as a victim

Hi|lary Sheehan has been a private investigator since 1972.
Haughwout hired her to investigate Omnmen’s case. (PCT 245-246).
In fact, Haughwout currently, the elected Public Defender,
enpl oyed Sheehan as her Chief Investigator for the Public
Defender’s office. According to Sheehan, she put in
approxi mately 200 hours on the case. She traveled to M chigan
and I ndiana and spoke to Onen’s famly, friends, neighbors, and
teachers, wth the exception of the VFW orphanage staff.
Al t hough she tried to gain the cooperation of the VFW staff of
the home where Ownen resided after the death of his parent, she
was unsuccessful. (PCT 246, 248-250). The investigation of
Onen’s life at the VFW hone was stymed by the facility
adm ni strator, who even refused to forward letters from Sheehan
to those who knew Omnen. (PCT 249-250) Sheehan does not recall
being asked to do a drug history. However, she may have

di scussed general drug use at the VFWhonme. (PCT 247). She does
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remenber trying to find all possible mitigation, both statutory
and non-statutory; she did not intentionally avoid any area of

i nvestigation nor was she instructed to avoid any particular
area. (PCT 248, 250-251). Sheehan spoke to Owen, but does not
recall whether he said anything about substance abuse. (PCT
251). It was Sheehan’s recollection that she testified at tria

and was permtted to summari ze the results of her conversations
with Oven’s famly/friends.

In addition to this evidence, the trial court also reviewd
the entire record on appeal. A portion of the penalty phase
presentation included three mental health experts. Dr. Berlin,
is a forensic psychiatrist, who specializes in sexual disorders;
Dr. Faye Sultan, is a clinical psychol ogi st, who al so
specializes in sexual disorders, and Dr. Barry Crown, a diplomat
in neuropsychology, also practices forensic neuropsychol ogy.
(ROA 5322-5344, 5482-5512, 6486-6487). Bet ween the doctors,
they spent over twenty-four hours wth Appellant. Appel | ant
di scussed details of the crinme as well as his background with
Drs. Berlin and Sultan. The experts reviewed extensive records
from the VFW orphanage; affidavits from neighbors during
Appel lant’s  chil dhood, police reports, mlitary records,
psychol ogi cal reports from two state doctors, a psychol ogical

report conducted of Appellant when he was in the seventh grade.
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(ROA 5322-5344, 5482-5512). Not one of those experts ever
menti oned Appellant’s prior drug/alcohol wuse when discussing
their respective di agnoses. %°

Only one clear inference can be drawn from a review of the
record on appeal and the record below And that 1is that
Haughwout , an experienced and well respected crimnal defense
attorney, conducted a conplete and thorough investigation into
Appel I ant’ s background. She had extensive discussions with Oaen
t hroughout the years that she represented him she hired
Sheehan, a well seasoned investigator to uncover information
about Onen’s background, ?!; and she hired three well qualified
mental health experts who |ikew se delved into Onen’s background
and nental health issues all in an effort to explain how he cane
to murder Karen Slattery. ??

The inescapable conclusion is that the record on appeal is
devoid of any real discussions about substance abuse because
Appellant did not report being intoxicated on the night of the

crime and did not stress a history of substance abuse. Haughwout

20 As noted elsewhere, their opinions formed the basis for the
trial court to find both statutory mtigators and sixteen non-
statutory mtigators. Omen v. State, 862 So. 2d 687, 703 (Fla.
2003) .

2l Sheehan went to Mchigan and |Indiana, Appellant’s former

pl aces of residence to talk to famly, friends, neighbors, and
the facility who took himin as an orphan.
22 Appellant did not present any evidence that would call into
guestion the accuracy/validity of the experts’ concl usions.
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chose to pursue a defense for which she had nuch nore evidence,
i.e., insanity. Haughwout w thout hesitation stated that
insanity was presented because it was true. Haughwout and
Sheehan spent an extensive anmobunt of tinme with Owen and devoted
hundreds of hours to investigating this case. Appellant’s drug
and al cohol use never surfaced as a result of that
i nvestigation. Yet, Appellant’s new experts, after spending a
mere fraction of the tinme spent by Haughwout’'s defense team
curiously “uncovered” Appellant’s substance abuse problens.
Appel lant’ s assunption that Haughwout just ignored an avenue of
potential mtigation is illogical in view of this record. The
trial court’s conclusion that substance abuse had been
considered and rejected is anply supported by the record. Cf.

Schofied v. State, 914 So. 2d 990 (Fla. 4'" DCA 2005) (expl ai ni ng

that reviewing court was unable to apply deference to trial
court’s ruling because |ower court did not identify upon which
one of two inferences the lower court based its decision);

Sochor v. State, 883 So.2d 766, 785 (Fla. 2004) (recognizing

that the trial ~court nust resolve <conflicting testinony
presented at the evidentiary hearing by assigning weight to each
W tness's testinony).

I n any event regardl ess of whet her Haughwout ’ s

investigation was deficient in failing to uncover and then
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present Appellant’s alcohol and drug use, its use at the penalty
phase would not have resulted in a different sentence. First,
the evidence was exceptionally weak. There was no evidence to
suggest that Appellant was addicted to drugs. In fact the
evi dence was to the contrary. Mor eover, Appel l ant’ s
postconviction witnesses were not able to make a connection
between his drug use and his actions on the night of the crine.
Second, as noted by the trial <court, had the intoxication
def ense/ evi dence been offered as mtigation, it would have been
i nconsi st ent with Omen’ s confession, and it would have
conflicted with the “true” defense offered, i.e., insanity.

Third, the substance abuse evidence pales in conparison to
the evidence presented in aggravation and mtigation. The
sentencing court found four aggravating factors and gave each
great weight. This Court identified the aggravators as: (1)
prior violent felony conviction; (2) felony nurder (burglary);
(3) especially heinous, atrocious, or cruel (“HAC); and (4)
cold and cal cul ated and preneditated (“CCP"). Owen, 862 So.2d at
690 (ROA 4053-55). The prior violent felony, HAC, and CCP
aggravating factors have been recogni zed as wei ghty aggravators.

See Rivera v. State, 859 So.2d 495, 505 (Fla. 2003) (finding HAC

and prior violent felony aggravators are weighty factors);

Porter v. State, 788 So.2d 917, 925 (Fla. 2001) (announcing that
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prior violent felony and CCP aggravators are wei ghty).

In mtigation, the sentencing judge found three statutory
mtigating circunstances: (1) under the influence of extrene
mental or enotional disturbance (considerable weight); (2)
Omen’s capacity to appreciate the crimnality of his conduct or
to conform his conduct to the requirenent of the law was
substantially inpaired (sonme weight); and (3) Onen’s age (little
wei ght) . (ROA  4055-57) Anot her si xt een non-statutory

mtigators®® were found ranging from mniml to sone weight and

22 Onen’s non-statutory nitigation entailed:

The sixteen nonstatutory mtigating factors were: (1)
the defendant was raised by alcoholic parents (sone
wei ght) ; (2) the defendant was raised in an
environment of sexual and physical violence (sone
weight); (3) the defendant was a victim of physical
and sexual violence (sonme weight); (4) the defendant
was abandoned by the deaths of his parents and
abandoned by other famly nenbers (sonme weight); (5)
t he defendant has a nental disturbance and his ability
to conform his conduct to the requirenments of |aw was
inpaired (sonme weight); (6) the defendant was
cooperative in court and not disruptive during court
proceedings (little weight); (7) the defendant has
made a good adjustnent to incarceration and will be a
good prisoner (little weight); (8) the offense for
which the defendant was to be sentenced happened
fifteen years ago (little weight); (9) the defendant
will never be released from prison if given life
sentences w thout parole (mnimal weight); (10) the
def endant cooperated wth I|aw enforcenent (little
weight); (11) the defendant obtained a high school
equi val ency diploma (little weight); (12) t he
def endant received a general discharge under honorable
conditions from the United States Arny (little
wei ght); (13) the defendant saved a life in his youth
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then sonme weight was given the additional factor, that

not kill the children being watched by Karen Slattery

Onen did

(i nstant

victinm or CGeorgianna Wrden (prior violent felony victin). (ROA

4057- 60) . Further, the sentencing judge spent sone three pages

in his order discussing Oven’ s upbringing (ROA 4049-51),

The fact that the Defendant, Duane Ownen, had
one of the nore horrific childhoods that this
Court has seen or heard of is uncontested in
the evidence. It is truely a shane that
anyone should be put on this earth to endure a
chil dhood 1ike Duane Oaen’s. Al t hough the
Cour t wi || addr ess t he aggravati ng
circunstances and mtigating circunstances
arguably applicable to this case, what this
case really cones down to at this point is
whet her Duane Owen’s background has made him
mean cal cul ating, cruel and evil or whether it
has made him too nentally ill to be able to
becone nean, calculating and evil.

(ROA 4051). Utimately, the Court concluded during the

of the aggravation and mtigation:

...the Court finds t he aggravati ng
circunstances in this case outweigh the
mtigating circunstances. In essence, the
Def endant, Duane Owmen, suffered extrenme and

noti ng:

wei ghi ng

(little weight); (14) the defendant suffered

from

organi ¢ brain damage (sone weight); (15) the defendant
lived in an abusive orphanage (sone weight); and (16)
any other circunstances of the offense (sone weight).

As to this final nonstatutory mtigating factor
trial court considered the fact that Osmen did not
the two young <children that Karen Slattery

t he

harm

was

babysitting at the time of her nmurder, nor did he harm

Georgianna Wrden's two young children who
present in her hone at the time of her nurder.

Onen, 862 So.2d at 691, n.3
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i nhuman indignities and abuse as a child and

t eenager. He was wthout any reasonable

support system and was nolded into a sick and

consci encel ess i ndi vidual. Nevert hel ess, he

was not so sick that he was unable to becone

mean, calculating, cruel and evil - a w cked

person who now deserved to die.
(ROA 4060). It is against this aggravation, mtigation, and
judicial coments that Owen suggests that adding the non-
statutory factor of substance abuse would alter his sentence of
death to life.?® The neager evidence of substance abuse woul d
add little if anything to the balance of sentencing factors. The
trial <court’s finding that Appellant could not establish
prejudice was correct. Appellant admtted to brutally stabbing
to death a fourteen year old babysitter. Hs crime was
del i berate and preneditated. Mreover his prior violent felonies
i ncl ude another simlar nurder and sexual battery as well as an

attenpted nurder of another young woman. Relief was denied

properly. Fotopoulos v. State, 608 So. 2d 784, 792-793 (Fla.

1992(recogni zing that crine was commtted in a cold, calcul ated

and preneditated nmanner Cf. Rutherford v. State, 727 So. 2d 216

(Fla. 1998)(rejecting claimof ineffective assistance of counsel
for failure to object to hearsay testinony since testinony was
only marginally relevant to the bulk of the aggravating

factors); Hol | and V. State, 773 So. 2d 1065 (Fl a.

24 The jury reconmendation was ten to two for death.
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2005) (recognizing the maxim that there can be no finding of
deficient performance for failing to investigate or present
mtigation evidence wunless the defendant establishes that

mtigation exists.); Glliam v. State, 817 So. 2d 768 (Fla.

2002) (upholding trial <court’s denial of relief where court

found expert’s testinony to be deserving of little weight).
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| SSUE | V
THE TRI AL COURT PROPERLY DEN ED APPELLANT S
CLAIM THAT COQUNSEL WAS | NEFFECTIVE FOR
FAILING TO PRESENT A VOLUNTARY | NTOXI CATI ON
DEFENSE AT THE GUI LT PHASE
Her e, Onen  conplains that he received ineffective
assi stance of counsel through trial counsel, Carey Haughwout’s
failure to present evidence of Omen’s history of drug/alcohol
abuse as well as evidence of his alleged drunkenness at the tine
of the offense in furtherance of an intoxication defense

Counsel’s representation fell below the constitutional standards

of Strickland v. Washington, 466 U S. 668 (1984). The main

focus of Owen’s criticism is that M. Haughwout’'s failed to
uncover evidence that Omen ingested drugs and alcohol at the
time of the crime. Onmen was granted an evidentiary hearing on
this claim The trial court denied all relief finding:
"Defendant has failed to present any evidence supported by the
record or at the evidentiary hearing denonstrating that he was
intoxicated at the tinme of the offense.” (PCR at 707). The
trial court’s factual and | egal conclusions are supported by the
record on appeal as well as the record bel ow.

Wth regards to the applicable law regarding ineffective

assi stance of counsel, Owen nust denonstrate (1) counsel’s
representation fell bel ow an obj ecti ve st andard of
r easonabl eness, and (2) but for t he defi ci ency in
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representation, there is a reasonable probability the result

t he proceedi ng woul d have been different. Strickland, supra.

In Pietri

v. State, 885 So. 2d 245, 255-252 (Fla. 2004),

this Court expl ai ned:

There 1is a strong presunption that tria
counsel's performance was not ineffective. As
Strickl and provi des: " Because of t he
difficulties i nher ent in maki ng t he

evaluation, a court nust indulge a strong
presunption that counsel's conduct falls
W thin t he w de range of reasonabl e
prof essi onal assistance,” 466 U.S. at 689, and
further: "Counsel is strongly presuned to have
rendered adequate assistance and nade al

significant decisions in the exercise of
reasonabl e professional judgnent." 466 U S. at

690.

The defendant alone carries the burden to

over cone t he presunption of effective
assi stance: "The defendant nust overcone the
presunption that, under the circunstances, the
chal  enged action 'm ght be considered sound

trial

strategy.'” 1d. at 689. The United

States Suprenme Court explai ned that

a court deci di ng an act ual
i neffectiveness claimnust judge the
reasonabl eness of counsel's
chal l enged conduct on the facts of
the particular case, viewed as of
the time of counsel's conduct. A
convicted defendant making a claim
of i neffective assi st ance must
identify the acts or omssions of
counsel that are alleged not to have
been the result of reasonabl e
professional judgnent. The court
must then determne whether, in
light of all the circunstances, the
identified acts or omssions were
out si de t he wi de range of
prof essional |l y conpetent assistance.
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Id. at 690; see also Asay v. State, 769 So. 2d
974, 984 (Fla. 2000) ("The defendant bears the
bur den of provi ng t hat counsel's
representation was unr easonabl e under
prevailing professional standards and was not
a matter of sound trial strategy."). Finally,
"Judicial scrutiny of counsel's performance
nmust be highly deferential." 466 U S. at 689.

Pietri, 885 So. 2d at 255-252. See @Gnble v. State, 877 So.2d

706, 711 (Fla. 2004); Davis v. State, 875 So.2d 359, 365 (Fla

2003); Valle v. State, 778 So. 2d 906 (Fla. 2001); Kennedy v.

State, 547 So.2d 912, 913 (Fla. 1989); Maxwell v. Winwight,

490 So.2d 927, 932 (Fla.), cert. denied, 479 US. 972 (1986).

The ability to create a nore favorable strategy years |ater,

does not prove deficiency. See Patton v. State, 784 So. 2d 380

(Fla. 2000); Cherry v. State, 659 So. 2d 1069 (Fla. 1995); Rose,

675 So. 2d at 571.

The focus is on what efforts were undertaken in the way of
an investigation of the defendant’s background and why a
specific course of strategy was ultinmately chosen over a
different course of action. The inquiry into a trial attorney’s
performance is not a analysis between what one attorney could
have done in conparison with what was actually done. Any
assertion to the contrary is conpletely inaccurate. The
El eventh Circuit Court of Appeals recounts the state of |aw
regarding this issue as foll ows:

| . The standard for counsel's perfornmance is
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"reasonabl eness under prevailing

pr of essi onal nor ns. " Strickl and V.
Washi ngton, 466 U S. 668, 104 S. . 2052,
2065, 80 L.Ed.2d 674 (1984); accord
Wllianms v. Taylor, --- US ----, 120 S.C

1495, 1511, 146 L.Ed.2d 389 (2000) (nost
recent decision reaffirmng that nerits of
ineffective assistance claim are squarely

governed by Strickland). The purpose of
ineffectiveness review is not to grade
counsel's perfornmance. See Strickland, 104
S.Ct. at 2065; see also \Wite .

Singl etary, 972 F.2d 1218, 1221 (11th
Cir.1992) ("We are not interested in grading
| awyers' performances; we are interested in

whet her the adversarial process at trial, in
fact, worked adequately."). W recognize
that "[r]epresentation is an art, and an act
or omssion that is unprofessional in one
case my be sound or even brilliant in
another." Strickland, 104 S. C. at 2067.
Different |awers have different gifts;
this fact, as wel | as differing

circunstances from case to case, neans the
range of what m ght be a reasonabl e approach

at trial nust be broad. To state the
obvi ous: the trial |lawers, in every case

coul d have done sonething nore or sonething
different. So, onissions are inevitable.

But, the issue is not what is possible or
"what is prudent or appropriate, but only
what i s constitutionally conpel | ed. " **
Burger v. Kenp, 483 US 776, 107 S . C.
3114, 3126, 97 L.Ed.2d 638 (1987)(enphasis
added) .

12 the best criminal defense attorneys night

have done nore. Instead the test is ...
whet her what they did was within the 'w de
range of reasonabl e pr of essi ona

assi stance"The test for ineffectiveness is
not whether counsel could have done nore;
perfection is not required. Nor is the test
whether.' " Waters, 46 F.3d at 1518 (en
banc) (citations omtted)(enphasis added).
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Chandler v. United States, 218 F.3d 1305, 1313 n. 12 (11th Cr.

2000) . It is always possible to suggest further avenues of
defense especially in hindsight. Rat her the focus is on what
strategies were enployed and was that course of action
reasonable in |light of what was known at the tine. Wth these
principles in mnd, it is clear that counsel Carey Haughwout
provi ded constitutionally adequate representation.

As noted above, the trial court properly rejected
Appel l ant’ s cl ai m because he failed to offer any factual support
for his assertion that a voluntary intoxication defense was
vi abl e. The evidence presented at trial from both Appellant
and the state unquestionably established that the nurder of
Karen Slatterly was preneditated. The testinony of Oaen’ s nental
health expert, Dr. Berlin, conpletely refutes any suggestion
that Ownen was intoxicated at the tine of the nurder. Dr. Berlin
conceded that Owen planned the attack, he intended to burglarize
the hone, he intended to have sex with Karen Slattery with or
wi t hout her consent, and he knew stabbing her would result in

her physical death. Owen fornulated and carried out his plan to

have sex with an unconscious or dying wonan. Berlin also told
the jury that over time, Onen’s actions becane nore deliberate.
(ROA 5427-5434, 5384, 6553, 6576-6577).

Onen admtted to stalking the victim He entered the hone,
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saw Karen with the children, left, and he canme back two hours
|ater. He renoved his clothes and wore a pair of socks over his
hands. He did not steal any property after the nurder because
he did not want to get caught with any evidence. He concocted
an alibi by turning back the clock at his brother’s apartnent.
( ROA 4055).

The evidence recounted above overwhelmng supported the
aggravating factor that the nurder was “cold, calculated, and
preneditated. This Court upheld that finding as foll ows:

the nurder of Karen Slattery satisfies the
requi rements of CCP. The fact that Owen
stalked Slattery by entering the house,
observing her, leaving, and then returning
after the children were asleep denobnstrates
that this nurder was the "product of cool
and calmreflection and not an act pronpted
by enotional frenzy, panic, or a fit of
rage." Evans, 800 So. 2d at 192 (quoting
Jackson v. State, 648 So. 2d 85, 89 (Fla.
1994)). Further, Ownen unquestionably had "a
careful plan or prearranged design to commit
nmurder,"” id., as evidenced by the fact that
he renmoved his clothing prior to entering
t he house, wore socks and then gloves on his
hands, confronted the fourteen-year-old girl
with a hammer in one hand and a knife in the
other, and, by his own adm ssion, did not
hesitate before stabbing Slattery eighteen
times.

The third el enent of CCP, hei ght ened

preneditation, is al so support ed by
conpetent and substantial evidence. W have
previ ously f ound t he hei ght ened

preneditation required to sustain this
aggravator to exist where a defendant has
the opportunity to | eave the crine scene and
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not commt the nurder but, instead, conmmts
the nurder. See Alston v. State, 723 So. 2d
148, 162 (Fla. 1998); Jackson v. State, 704
So. 2d 500, 505 (Fla. 1997). Wen Oaen first
entered the hone and saw the fourteen-year-
old babysitter styling the hair of one of
her charges, he had the opportunity to | eave
the honme and not commt the nurder. \Wile he
did exit the hone at that tinme, he did not

deci de against killing Slattery. Instead, he
returned a short tine later, arned hinself,
confronted the young girl, and stabbed her

eighteen tines. Owen clearly entered the
honme the second tinme having already planned
to commt nurder. Heightened preneditation
i s supported under these facts.

Finally, the appellant unquestionably had no
pretense of noral or legal justification.
Not abl y, Owen never even suggested to the
of ficers who questioned him and to whom he
confessed, in 1984 that a nental illness
caused him to kill. He did not attenpt to
justify his actions, as he does in the
after-the-fact manner he advances today, by
explaining to the officers that he needed a
woman's bodily fluids to assist in his
transformation from a male to a female. He
did not explain or disclose in any way that
the nore frightened the wonan, the nore
bodily fluids she would secrete, and the
more satisfying it would be for him In
fact, during his interrogation, Owen in no
way attenpted to justify his actions. Al so,
there is no indication in either of Omen's
previous direct appeals to this Court, first
for the Slattery murder and then for the
Wrden murder, that he has ever raised this
justification in the past. Although the
trial court determned that the statutory
mental health mtigators were proven, the
court also held that Omen had no pretense of
legal or noral justification to rebut the
finding of CCP. The trial court's ruling is
supported by conpetent and substanti al
evi dence.
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Onen's claim that his nental illness nust
negate the CCP aggravator 1S unpersuasive.

We have hel d: "A defendant can be
enotionally and nentally disturbed or suffer
from a nental illness but still have the
ability to experience cool and calm
refl ection, make a car ef ul pl an or
prearranged design to commt nurder, and
exhibit heightened preneditation." Evans,

800 So. 2d at 193. Further, Owen's reliance
on Barwick v. State, 660 So. 2d 685 (Fla.

1995), IS m spl aced. In Bar wi ck, we
concl uded t hat t he trial court had
improperly found CCP to exist because the
evi dence t here did not support t he

conclusion that the appellant had entered
the hone of the victimwth a "careful plan
or prearranged design to kill." 660 So. 2d
at 696. Instead, the evidence suggested that
he intended to rape, rob, and burglarize,
and the nurder only occurred as an
af tert hought because the victim was able to
renove the appellant's nmask and therefore
could have identified him See id. Her e,
the evidence clearly denonstrates that Owen
ent er ed t he home  where Slattery was
babysitting with a definite plan to nurder
the victimand then sexually abuse the body.
CCP was properly applied to the Slattery
nmur der .

Onen v. State, 862 So. 2d 687, 701 (Fla. 2003). Appellant fails

to even address the inpact of this overwhelmng evidentiary
obstacle to his claim
Li kewi se, the evidentiary hearing testinony offered nothing

in support of the claim? Owen presented several |ay witnesses

2 The state wll not again recount the substance of the
testinony presented at the evidentiary hearing in support of
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who testified about Owmen’s alleged history of substance abuse;
Dr. Dee, who opined about the effects of intoxication on the
brain; Hllary Sheehan, an investigator in the case, offered no
information regarding Omen’s alleged drug use at the tinme of the
crinme; and Carey Haughwout, the trial attorney who also could
not offer any specific information regarding the viability vel
non of an intoxication defense. As explained in Caimlll, M.
Haughwout, clainmed to have no nenory one way or the other that
Onen had a drug issue. 2°

Based on the above, the trial court correctly concluded
t hat Carey Haughwout was not deficient in failing to present an
i ntoxication defense in conjunction with an insanity defense
because it was not supported by the record. (PCR 706). See

Wite v. State, 559 So. 2d 1097 (Fla. 19900(finding counsel’s

performance not deficient for failing to present voluntary
intoxication defense since no support exi sted for its

presentation); Van Poyck v. State, 696 So. 2d 686, 697 (Fla.

1997) (affirmng counsel’s strategic decision not to pursue

this claim However not one wtness could offer any direct
evidence that Appellant was intoxicated at the tine of the
crinme.

26 Haughwout admitted that in this case, the facts went against
an intoxication defense. (PCT 218). Further, a wvoluntary
i ntoxication defense nerely would reduce the crine to second-
degree nurder, while the chosen defense, insanity, would be a
conpl ete defense. (PCT 218-220).
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voluntary intoxication defense since investigation of sane

proved futile); Johnson v. State, 583 So. 2d 657, 661 (Fla.

1991) (affirmng denial of claim of ineffective assistance of
counsel since new defense presented in collateral proceeding was

contradi cted by evidence as trial); R vera v. State, 717 So. 2d

477, 486 (Fla. 1998) (uphol ding counsel’s decision jot to pursue
vol untary intoxication defense when there existed no evidence to
support the claim that defendant was intoxicated at the tinme of

th nurder); Breedlove v.State, 595 So. 2d 8, 10 (Fla

1992) (affirmng sunmary deni al of claim of i neffective
assi stance of counsel for failing to pursue voluntary
i ntoxication defense as record denonstrates a total |ack of

avail able facts to establish defense); Pietri, supra.(samne).

Appel l ant next clains that counsel was ineffective during
cross-examnation of state witness Captain MCoy. Through tria
counsel’s inpernissible questioning, the officer reveal ed that
Appellant had sex wth another wunconscious victim Marilee
Manl ey. Owen cl ains that although the jury was well aware of the
fact that Appellant was convicted of the attenpted nurder of M.
Manl ey, because he was never charged with sexual battery, they
were unaware that he had sex wth her. O her exanples of
counlse’s ineffectiveness were counsel’s failure to object to

several inpermssible coments made by the state during the
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penalty phase. Those include alleged inpernissible comments on
right to counsel; inproperly dimnishing role of the jury;
i nproper comments on the facts of Appellant’s other convictions;
i nproper comment that Appellant was a “cunning rapist”.

The state conceded an evidentiary hearing on all of these
cl ai ns. (PCR 128). However, Appellant did not present any
testinmony from any his wtnesses on these sub-clains, therefore
he failed to establish his burden. The cl aim nust be deni ed.

See Marquard v. State, 850 So. 2d 417, 429 (Fla. 2002)(rejecting

claim as no evidence was presented in support of allegations in

postconviciton notion); Rutherford v. State, 727 So. 2d 216, 200

(Fla. 1998) (upholding rejection of claim noting that defendant
failed to even present witness on the specific claim and other
Wi t ness contradicted all egation).
| SSUE V
APPELLANT'S CLAIM THAT HE IS ENTITELD TO
RELI EF BASED ON THE CUMJULATIVE EFFECT OF
ERRORS | S WTHOUT MERI T

In his final claim Appellant alleges that the cunulative

effect of any and all the errors entitles him to a new
trial/evidentiary hearing. Appellant is incorrect. The cl ai ns
rejected summarily on the grounds they were legally

insufficient, procedurally barred, or refuted fromthe record do

not establish error to be considered wunder this analysis.
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Mor eover, given the analysis of the evidentiary hearing clains
di scussed above, neither deficient performance nor prejudice
have been shown. As such, cunulative error has not been

established. Relief nust be denied. Zeigler v. State, 452 So.

2d 537, 539 (Fla. 1984) (opining “[i]n spite of Zeigler’'s
novel , though not convincing, argunent that all nineteen points
should be viewed as a pattern which could not have been seen
until after the trial, we hold that all but two of the points
raised either were or could have been, presented at trial or on
di rect appeal. Therefore, they are not cognizable under rule

3.850."7), sentence vacated on other grounds, 524 So.2d 419 (Fl a.

1988); Downs v. State, 740 So. 2d 506, 509 (Fla.1999) (finding

that where allegations of individual error are found to be
wi thout nerit, a cunulative error argunment based on the asserted

errors nust likewise fall); Melendez v. State, 718 So. 2d 746,

749 (Fla. 1998) (reasoning that each claimis either neritless
or procedurally barred, there cannot be an cumulative error to

consider); See Morris v. State, 931 So.2d 821, 837 (Fla.

2006) (denying <claim based on cunulative error where the
individual clainms nmaking up the cunulative claim were either

procedurally barred or wthout nmerit); Dufour v. State, 905

So.2d 42, (Fla. 2005)(finding that clains failed cunulatively

where individual clains presented in habeas petition and in
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notion for postconviction relief provided no basis for relief);

Wke v. State, 813 So. 2d 12, 22 (Fla 2002)(sane); Rose V.

State, 774 So. 2d 629, 635 n. 10 (Fla. 2000)(sane); Chandler v.

Dugger, 634 So. 2d 1066, 1068 (Fla. 1994)(sane); Rivera V.

State, 717 So.2d at 480 n.1 (Fla. 1998) (sane).
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm the denial of postconviction relief.
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