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. PRELI M NARY STATEMENT

Appel | ant, RYAN THOVAS GREEN raises four issues in this
direct appeal of his sentence to death and convictions for
first degree nurder, attenpted first degree nmurder, and arned
robbery. References to the appellant will be to “Geen” or
“Appel | ant ”. References to the appellee wll be to the

“State” or “Appellee”.

The three-volume record on appeal will be referenced as
“R" followed by the appropriate volume and page nunber. The
one-vol ume suppl enmental record on appeal will be referenced as

“SR” followed by the appropriate page nunber. The nine-vol une
transcript of the proceedings wll be referenced as “TR
followed by the appropriate volunme nunber and page nunber.
References to Geen’'s initial brief will be to “IB” followed

by the appropriate page nunber.



1. STATEMENT OF THE CASE AND FACTS

On February 23, 2003, Ryan Thomas Green, nurdered Janes
Hal l man, a retired Pensacola police officer. Earlier that
sane day, G een robbed 26-year-old Christopher Phipps at
gunpoi nt . Green shot M. Phipps in the head before fleeing
with a gun stolen from Phipps’ honme and Phipps’ white Ford
Thunder bi rd. M. Phipps survived the attack. Bot h shooti ngs
occurred in or near Pensacola in Escanmbia County, Florida. (R
Vol . | 1-3, 4-7).

Green does not deny he killed M. Hallman by firing a
single gunshot into M. Hallmn’s head. Green does not deny
he robbed M. Phipps and attenpted to kill himby firing a
single gunshot into M. Phipps head. Instead, G een defended
on grounds he was insane at the tinme of the nurder.

At the time of the murder, Green lived with his nother,
Cindy Green, and his brother, Aaron G een. (TR Vol. V 852).
On February 23, 2003, the day of the nurder, Geen left his
home early in the norning. (TR Vol. V 858). He travel ed on
foot to the hone of Henry Cecil and Christopher Phipps

(hereinafter “the Cecil home”). (TR Vol. VIl 1245).% M.

! Green gave varying accounts as to how he traveled to the
Cecil hone. At trial, Geen testified he wal ked. In the
hours after the nurder, Geen told Brian Lockwood that J.D.
Bail ey picked himup from his home and took himto the Cecil
honme. Morments |later he told his brother that Henry Cecil had
pi cked himup and taken himto the Cecil hone.
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Cecil is Christopher Phipps’ uncle.

Green testified at trial he went to the Cecil home to get
a gun he had seen and admred in the hone a few days earlier.
(TR Vol. VII 1250). Green told the jury he wanted to get the
gun to commt suicide. (TR Vol. VII 1250).

The gun, a .40 caliber Beretta, belonged to Henry Cecil.
M. Cecil kept the pistol in the bedroom on the nightstand.
(TR Vol. V 884). M. Cecil also kept bullets to the gun in
his hone. (TR Vol. V 886).

When Green arrived, Christopher Phipps was hone alone.
Phi pps invited G een in. (TR Vol. VII 1245). Green asked
Phi pps whether he had any weed. M. Phipps told Geen his
uncl e had gone to the store. (TR Vol. VII 1246). Green then
asked M. Phipps for a glass of water and M. Phipps invited
Green to help hinmself in the kitchen. (TR Vol. VII 1246).
Green noticed the gun he wanted lying on the bedroom fl oor.
He also saw a briefcase. (TR Vol. VII 1246-1247). The
bri efcase belonged to M. Cecil.

Green stepped into the bedroom and picked up the gun. He
checked the chanmber and found it was | oaded. (TR Vol. VI
1249). Green picked up the briefcase, a red bandana, and

t he gun. He decided to | eave the house and wal k out as if no



one was there. (TR Vol. WVII 1250). On the way out, M.
Phi pps saw Green with the gun. Green told the jury that he
just kind of “snapped”

and said to M. Phipps, “Mtherfucker, what’'s this for?”
Green told M. Phipps to get up. (TR Vol. VII 1250).

M. Phipps conplied and when he either backed up or
| eaned forward, Green shot him (TR Vol. WVII 1250-1251).
Green testified he picked up the keys off the dining room
table and ran out the door. He took Phipps’ white Ford
Thunderbird and drove off. Green told the jury he did not
know why he shot M. Phipps. (TR Vol. VII 1251).

Monments after Green fled the Cecil home in M. Phipps’
car, Henry Cecil saw his nephew s white Thunderbird coupe go
by. (TR Vol. V 877). Cecil was on the way honme from a nearby
conveni ence store where he had gone for coffee and cigarettes.
He had been gone from his home only for 510 m nutes. (TR
Vol . V 878).

Chri stopher was not driving the Thunderbird. (TR Vol . V
879). M. Cecil caught a glinpse of the driver. He was a
white nale with red hair. (TR Vol. V 879). M. Cecil drove
honme and noticed that Christopher’s car was not at the house.
M. Cecil turned around and followed the car.

M. Cecil caught up with Christopher’s car and followed



it for about 20-25 m nutes. (TR Vol. V 884). Green noticed
he was being foll owed. (TR Vol. VIl 1253). M. Cecil
eventually lost the pursuit and drove back hone. (TR Vol . V
882). He thought Christopher had likely already called the
police to report his car stolen. (TR Vol. V 882).

When he got honme, he went inside and found his nephew
lying on the floor. Chri st opher was not conscious. He had a
massi ve head wound and there was bl ood everywhere. (TR Vol. V
883). M. Cecil ran outside to call for help.

M. Cecil noticed his handgun was m ssing fromthe house.
(TR Vol. V 888).2 A briefcase was al so mi ssing. (TR Vol . V
892). There was al so noney and drugs in the home. (TR Vol. V
894) . They were not taken. (TR Vol. V 895). A crine scene
technician found one enpty .40 caliber shell casing in the
living roomof the Cecil honme. (TR Vol. V 907-908).

After losing M. Cecil’s tail, Geen drove around and
eventually made his way to the vicinity of Kingsfield Road
According to Green, he was just riding. (TR Vol. VIl 1254).
Green saw a man wal king down the Road. The man was Janes
Hal | man.

Green testified at trial he intended to ask M. Hall man

> A police officer who responded to the Cecil honme in response
to the shooting attenpted to |ocate the gun. Deputy Martin
told the jury he attenpted to | ocate the gun but was unable to
find a weapon in the house. (TR Vol. V 906).
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for directions but saw M. Hallmn pointing down the road.
Green believed M. Hallmn saw him sl ow down to speak with him
and wanted Green to turn around so he could speak to G een
through the driver’s w ndow instead of the passenger w ndow.
(TR Vol. VIl 1270). Green told the jury he drove down the
road and turned around.

Green testified he intended to kill hinself at the end of

the road. (TR Vol. VII 1255). He saw a bull standing in the

field. Green rolled down the w ndow and shot the bull. (TR
Vol .
VIl 1255). He rolled down the w ndow because he did not want

to damage the car. (TR Vol. VII 1282).

The bull bel onged to John Boles. After the shooting, M.
Bol es and his neighbor exam ned the bull. The bull sustained
a gunshot wound to the upper portion of its neck. (TR Vol. V
929). It lived.

Green testified that after shooting the bull, he drove
back down the road to M. Hallman to ask for directions to
Pal af ox Road. Green told the jury that when M. Hall man bent
his head down (apparently to speak with Green), he closed his
eyes and shot him (TR Vol . VIl 1257). Green then floored it
and drove off. (TR Vol. VII 1258). According to one witness,

only 15-20 seconds elapsed between the time Geen shot the
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bull and the time Green shot M. Hallman. (TR Vol. V 925).

Two witnesses actually heard the gunshot(s). Bot h
W t ness observed a white car in the area, driving fast. (TR
Vol . V 924-925). One witness, Tinothy Stephens, was able to
identify the car as a white Thunderbird. (TR Vol. V 936).
Anot her wi tness, Dennis Carlson, told the jury that after he
heard the first shot, the white car took off down Kingsfield
road squealing its tires. (TR Vol. V 925).

Dawn Welch found M. Hallman lying in the road. (TR Vol.
V 940). No one else was around. M. Hallman was bl eedi ng
from his head. (TR Vol. V 941). She saw a golf club lying
near by. A Wal kman was on his head and the nusic was still
playing. (TR Vol. V 941-942).

M. Hallmn was still alive. Dawn’s nother knelt down
and held his hand. Dawn ran to a couple of different houses
to try to find a towel to stop the bleeding. (TR Vol. V 942).
After she got the towel and her Dad called 911, she saw a
bul l et casing on the ground. She did not touch it. (TR Vol.
V 942). A crine scene investigator later collected the casing.
It was an expended .40 caliber shell. (TR Vol. V 945, 955).

Mss Welch and her famly renmained at the scene till the
police and anbul ances arrived. (TR Vol. V 942). M. Hall man

was taken by Life-Flight to Sacred Heart Hospital. He died a



week | ater on March 2, 2003. He never regai ned consci ousness.
(TR Vol. V 922). He was 59 years old. (TR Vol. V 922).

After shooting M. Hallmn, Geen went hone. He shot
sone hoops with his neighbor, T.J., and at some point went to
lay by the pool. Geen talked to Brian Lockwood, Aaron G een
and Sarah Mcrevy about the nurder.

Green asked Brian Lockwood to go downstairs with himto
get sone cigarettes. He and Green went downstairs to an ol der
nodel White Thunderbird. Geen told M. Lockwood it was his

car. (TR Vol. VI 1005).

When they got downstairs, Green grabbed M. Lockwood’ s
head and said “what |'m about to tell you, you can't tell
anybody. | killed two people today.” (TR Vol. VI 1005). M.
Lockwood did not know whether to believe himor not. (TR Vol.
VI 1005).

Green showed him a briefcase. A gun was inside the
bri ef case. (TR Vol. VI 1006). The gun was wrapped in a red
bandana. (TR Vol. VI 1006). Green told him the gun was the
one he used to kill two people.

M. Lockwood testified that Green told him that J.D.
Bail ey had taken him over to Christopher Phipps’ house that

nor ni ng. Green told Lockwood that they all sat down and



pl ayed sone video ganes for a while and then J.D. left. (TR
Vol. VI 1008).° Green told him that after J.D. left, he
pul l ed out a gun, pointed at the guy and shot him (TR Vol
VI 1008). Geen told himthat he pointed the gun at the nman’'s
face, and said “You see this, you see this,” demanded the car
keys and pulled the trigger. (TR Vol. VI 1009).

Green told M. Lockwood that he ran out to the car, got
in the car and went for a ride. (TR Vol. VI 1010). Gr een
told himhe went out to some country road and shot an ox. (TR
Vol . VI 1010). Green told him he shot the ox out the
passenger wi ndow. (TR Vol. VI 1010).

Green told M. Lockwood that he went around a corner and
encountered an old nan. He pulled over and asked the man for
di recti ons. (TR Vol. VI 1010). Green told M. Lockwood he
shot the man in the head. (TR Vol. VI 1012).

Green told Brian Lockwood that he did not want any
witnesses to himfiring the shot at the animl. (TR Vol . Vi
1011). Green said “l had to shoot him because | didn't want
any witnesses.” (TR Vol. VI 1012).

After their conversation at the car, Geen and Lockwood

canme back upstairs. Green had M. Cecil’s brown briefcase

® M. Phipps uncle, Henry Cecil, testified that to the best
of his know edge his nephew did not own any video ganes. (TR
Vol . V 895).
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with him He opened the briefcase and showed his brother,
Aaron, a gun. The gun was wapped in a red bandana. Aaron
al so saw sone papers and sone sort of pill bottle in the
briefcase. (TR Vol. VI 977).

Green asked Aaron to hold the gun. He denmurred. G een
told Aaron the gun was his. (TR WwIl. VI 978). Green asked
Aaron “do you see ny new nine?” (TR Vol. VI 979).*

Green told his brother he had to do a favor for J.D.
Bailey to get the gun. (TR Vol. VI 979). He told Aaron he
had to shoot Chris Phipps. (TR Vol. VI 980). Geen reported
that J.D. had called him that norning. (TR Vol. VI 987).
Green told Aaron that Phipps was supposedly taking drugs and
drug money fromJ.D. and Henry Cecil. (TR Vol. V 980). Geen

told his brother that

both J.D. and Henry Cecil wanted Christopher Phipps shot. (TR
Vol . VI 980).

Green told Aaron that Henry Cecil picked him up the
morning of the nurder. (TR Vol. VI 981). Green told his
brother that Cecil took him to his house and then walked
outside. (TR Vol. VI 981).

Green told Aaron he grabbed the gun, put it up to Phipps’

* A firearns exam ner testified that a .40 caliber pistol and
a 9mm pistol are simlar in appearance. (TR Vol. 1020).
-10-



head and asked for the car keys. (TR Vol. VI 982-983). Green
told his brother he shot Phipps. (TR Vol. VI 983).

Green told his brother that he |left the house in Phipps’
car. Green told Aaron that Henry Cecil followed him down the
road. Green saw sonme wild animals in a field. He called them
oxen. (TR Vol. VI 984).

Green told Aaron that he shot an ox. (TR Vol . VI 984).
Afterwards, he drove down the road and saw a man standing
there. He described the man as an older man with a cane. (TR
Vol . VI 984). Green told Aaron the man was wearing a ball
cap. (TR Vol. VI 984).

Green told his brother he drove up to the man and asked
him how to get to Pal afox. (TR Vol. VI 985). Green told
Aaron the man was |ooking inside his car and was | ooking
suspi ci ous. (TR Vol. VI 985). Green told Aaron that as the
man was | ooking in his car, he | ooked up and he shot him (TR
Vol . VI 985). He told Aaron he shot the man because the man
saw him driving the car and shooting the gun. (TR Vol. M
986). Aaron said Green thought the man had seen him shoot the
oxen. (TR Vol. VI 986). He told Aaron he did not want anyone
to see himwith the gun. (TR Vol. VI 986). Green told him he
did not want “no witnesses to see him shooting the gun.” (TR

Vol . VI 986).
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Green told Aaron that after he shot the man, he peeled
out . (TR Vol. VI 987). He told Aaron he felt a rush from
both of the shootings that day. (TR Vol. VI 987). Geen told
his brother he never thought the gun would sound the way it
di d. It was not |ike he had seen in the novie Scarface. (TR
Vol . VI 988).

Sarah Mrevy testified that Aaron Green is her fiancé.
(TR Vol. VI 997). On February 23, 2003, she heard the shower
cone on early in the norning. \When she got up, Green was not
at the apartnent. She saw him later, in the mddle of the

day. (TR Vol. VI 998).

She saw Green and Brian Lockwood go downstairs. When
they cane back up, Geen was carrying a briefcase. G een
showed her a gun. Green told her that he killed two people

wi th the gun. (TR Vol. VI 999). Green asked Ms. Mcrevy not
to tell anyone. (TR Vol. VI 1000). Geen told her he killed
t he people for the gun. (TR Vol. VI 1000). He said J.D.
asked himto do hima favor. (TR Vol. VI 1000).

Green told Ms. Mrevy he took the first man’s car keys as

well as the car. The car was downstairs. (TR Vol. VI 1001).

Green told her the car was a white Thunderbird. (TR Vol . VI

1002) .
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In the nmeantinme, based on information devel oped from the
Phi pps’ and Hal |l man shootings, the Pensacola police put out a
“BOLO" for Christopher Phipps’ white Thunderbird. The car was
found in front of Ryan Green’s apartnment buil ding. Green was
arrested at about 7:00 p.m on February 23, 2003. (TR Vol. VI
1024). Sonetinme after his arrest, a police officer observed
bl ood on the front of his white tank top and on the right
front pocket of his pants. (TR Vol. V 911).

A search of Chri st opher Phi pps’ white Thunderbird

reveal ed one expended .40 caliber shell casing. The casing
was found in the backseat behind the driver’s seat. (TR Vol.
vV 912). All three shell casings recovered; one from the
Phi pps’ living room one on Kingsfield Road, and one in the

backseat of Phipps’ white Thunderbird, were of the sane brand
- Smth and Wesson. All three were fired from Henry Cecil’s
stolen .40 caliber Beretta. (TR Vol. VI 1018-1020).

After Green’s arrest, Investigator Sanderson questioned
Green about the shootings. | nvesti gat or Sanderson read G een
his Mranda rights. Geen waived his rights and talked to the

pol i ce about the shootings.

Initially, Green denied either |eaving his apartnment on

the day of the nmurder or driving the white Thunderbird. (TR
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Vol . VI 1024). Green told Investigator Sanderson he had not
driven a car in nonths. (TR Vol. VI 1024). Green told
| nvestigator Sanderson that a man nanmed Henry came over to
Green’s hone and asked Geen to clean the car out. Henry
offered Green sone Xanax in return for cleaning his car. (TR
Vol . VI 1025). Green told Investigator Sanderson that he took
a briefcase from the car. (TR Vol. VI 1025). Green told
| nvesti gat or Sanderson he put the briefcase behind the dresser
in his bedroom

Green also told Investigator Sanderson that Henry and
J.D. had shown hima pistol a few days before the nmurder. (TR
Vol . VI 1025). Green told Investigator Sanderson the gun was
hi dden in a vent above the bathroom door in his apartnent.
(TR Vol. VI 1026). I nvestigator Sanderson testified that
Green told himdifferent things about whether he had fired the
pi stol that day. Initially, he denied it, and then said he
could not remenber. (TR Vol. VI 1026).

In addition to interviewing Geen, the police searched
the Green hone. Deputy Renus found Cecil’s brown briefcase
tucked behind a wooden dresser in the bedroom I nsi de the
briefcase was an envel ope addressed to Christopher Phipps and

a .40 caliber bullet. (TR Vol. V 959).
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Deputy Renus al so found Henry Cecil’s m ssing .40 cali ber
Beretta pistol. (TR Vol. V 956). Deputy Renus found the
pi stol inside an air conditioner output vent above the door in
t he bat hroom (TR Vol. V 956). The vent facing was screwed
into the wall with a couple of screws. (TR vol. V 956).
Deputy Renus renoved the cover and found the handgun w apped
in a bandana. He also found a magazi ne. (TR Vol. V 956).
There were six rounds in the magazine. (TR Vol. V 956). The
pi stol was in good working order. (TR Vol. VI 1018).

Green defended against the indictnment on the grounds he
was insane at the tine of the nurder. In support of his
insanity defense, Green first called his nother, Cynthia G een
to testify. She testified that Geen was diagnosed wth
clinical depression when he was thirteen years old. (TR Vol.
VI 1044). He also threatened suicide. (TR Vol. VI 1044).
Green would not cooperate with efforts to refer him to a
school psychologist. (TR Vol. VI 1044).

Green was given Prozac when he was 13 years old. (TR
Vol . VI 1044). He took it for 36 nonths, started feeling
better, and stopped taking it. (TR Vol. VI 1044).

Green started snoking marijuana when he was 15 or 16
years ol d. Ms. Green did not notice any change in his

behavi or. He was active in school sports. Wen G een was 15-
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17 years old, M. Geen noticed personality problems in her
son. (TR Vol. VI 1045). He was diagnosed with an inpul se
control disorder. (TR Vol. VI 1045).

She told the jury there were weeks at a time that she
could not get Green out of bed. He would not speak and woul d
not go to school. Green fought a lot with her and with his
br ot her. (TR Vol . VI 1046). He seened angui shed and angry a
lot. (TR Vol. VI 1046). M. Geen told the jury her son was
depressed. (TR Vol . VI 1046). Though she wanted him to go
see a psychol ogist or psychiatrist, Green wuld not go. (TR
Vol . VI).

When he was 16 years old, Geen vent to live with his
father in Gulfport, M ssissippi. (TR Vol . VI 1047). He did
well there initially but went through a bad depression trying
to adjust to the changes precipitated by the nove. (TR Vol .
VI 1047).

VWhile living with his father, Green got a girlfriend and
graduated from high school. He also volunteered at a church
to build a recreational ranch. Geen worked with his dad at a
restaurant and was enpl oyee of the nonth at |east three tines.
(TR Vol. VI 1047). In her opinion, Geen did well while
living with his father. (TR Vol. VI 1047).

During the Christmas holidays in 2001, Geen cane to
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visit her and her parents. He was very quiet and noody. Ms.

Green described him as trenbling all the tine. (TR Vol . VI

10438) . Green left to return to his father’s honme on New
Year’s Day. Green returned to his nmother and reported that
his father would not let himinto the house. Green’s father
apparently did not |ike how Geen was treating his little

brother. (TR Vol. VI 1049).

Green and his brother Aaron nmoved back to Pensacola to

live with their nother. Green could not go to school because
he was not “nentally able”. He tried to hold down a job but
could not do so because of his “bad spells”. (TR Vol . VI
1050) .

She described the bad spells. According to Ms. G een, her
son was angry, hearing voices, and locking hinmself in his
room She described an occasion where Green took a bag o
potting soil and her jewelry. He planted some of her jewelry
and a statute of the Virgin Mary in order to grow crystals.
(TR Vol. VI 1050). Ms. Green said she discovered her earrings
all over his lanp shade and her neckl aces all over her ceiling
fan. (TR Vol. VI 1050). She also told the jury that G een
woul d not respond to his nanme and told his nother that Ryan
was not his “God given nane”. (TR Vol. VI 1051). Ms. Green

testified that G een began speaking to a goddess he called
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“Mot her Nature”. (TR Vol. VI 1052).

According to Ms. Green, Green would stay up for days on
end and was up all night for several nights. (TR Vol . VI
1055). He coul d hear voices and read her m nd. (TR Vol . VI
1055). Ms. Green told the jury her son would enclose hinself

in his room and

pray on his knees to entities she could not see. (TR Vol. VI
1055) .

Green disappeared for three dys. He was found by the
Bal dwi n County Police. He had no ID. (TR Vol. VI 1052).

Ms. Green told the jury she tried to get her son
prof essional help in 2002. She went to Lakeview but the only
way to get himin was forcibly. (TR Vol. VI 1051).

She eventually had Green commtted pursuant to Florida's

Baker Act. (TR Vol. VI 1051). Prior to his comnmtnment to
Lakeview, he was not taking any nedication. (TR Vol. WV
1051) .

After he was released from Lakeview in Novenmber 2002, he
was given Risperdal. (TR Vol. VI 1053). Green took his
medicine initially, but when he was supposed to go back to the
doctor in Decenber to get a refill, he refused to go. (TR

Vol . VI 1053).
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Green becane violent after he got out of Lakeview He
threw things at his nother and tore up her dining room set.
(TR Vol. VI 1053). He would never let her into his room
Once when she went in to get the laundry, Green spat in her
face.

Ms. Green told the jury that Green carved a picture of a
brain on the seat of one of the dining room chairs and set a

table on fire. (TR Vol. VI 1053). She described the brain as

having weird | abeling and equations that nade no sense. (TR
Vol . VI 1054). In the center of the brain was the word
“l ove”. (TR Vol. VI 1054). The carving was taken from a
picture in Sports Illustrated that showed the typical male

brain. (TR Vol. VI 1061-1062).

Her son told her that he had lost the ability to feel
| ove. (TR Vol. VI 1054). She was scared of her son. (TR
Vol . VI 1054). Green’s brother, Aaron, was also afraid of
him (TR Vol. VI 1054).

In the days leading up to the nurder, G een had been up
for days. She described him as manic. Ms. Green had to hide
the car keys, the house keys, her wallet, and all her jewelry.
She told the jury that if he got a car, he would take off
driving, go to a gas punp and steal gas. The gas stations

woul d call her and she would have to go down and pay for it.
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(TR Vol. VI 1056). When she confronted Green about this, he
would tell her that he did not have to pay for gas. Green told
her that “you don’t understand who | am | don’t have to pay
for anything. Soneone else handles all that for ne.” (TR
Vol. VI 1056). Green told his nother he had wi ngs on his back
and had a name that God called himthat no one knew. (TR Vol.
VI 1056).

Green never told her what happened on the norning of
February 23, 2003. The Friday before the nurder, G een becane
upset when his uncle would not co-sign a loan for himto buy a
car. Ms. Green told the jury her son sat in the kitchen
bangi ng his head against the wall. Green ranted and raved

screamed and

cursed, and cried that he had done everything for everybody
but nobody would do anything for him (TR Vol. VI 1059).

Ms. Green told the jury, during cross-exam nation, that
Green seened in good spirits on the weekend of the nmurder once
Sarah Mcrevy and Brian Lockwood arrived. On Sunday, the day
of the nurder, Green was in good spirits as well. (TR Vol. Vi
1061) .

Aaron Green testified for the defense during the gquilt

phase of Green’s capital trial. Wen he and his brother were
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living with their father in Gulfport, Mssissippi, Geen was
just a normal school kid. (TR Vol. VI 1064). He did not take
any illegal drugs. (TR Vol. VI 1064).

During Christmas 2001, the brothers went back to live
with their nother. For the first couple of weeks, G een
seened the same as he did in Gulfport. (TR Vol. VI 1065). 1In
the spring of 2002, Green pulled Aaron to the side and asked
Aaron why he was thinking “that” about him Aaron asked him
what he nmeant and Geen told him to stop thinking “that”
because he could read his mnd. Green also clainmed he could
read all their friends’ mnds as well. (TR Vol. VI 1066).

Aaron described Green’s behavior as “strange” after that
i nci dent. He would space at when they were talKking. (TR
Vol . VI 1067). Aaron testified that G een once asked himto
feel his hand and told Aaron it was the devil’s hand. (TR
Vol . VI 1068). Green also talked to birds and would stay up
for days on end. (TR Vol. VI 1069).

Green used nmarijuana and Ecstasy. (TR Vol. VI 1069). He
got drugs from J.D. Bailey. (TR Vol. VI 1069). Aaron told
the jury that Green had difficulty at work and got shook up
when he had to speak to people. He would come hone after work
and talk to hinself. (TR Vol. VI 1070). Aaron testified

Green was angry when his uncle would not co-sign a |oan for
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himto buy a $30,000 car. (TR Vol. VI 1073).

Dr. Larson testified for the defense at trial. Dr .
Larson is a forensic psychol ogist. (TR Vol. VI 1083). Dr .
Larson could not testify that Green was insane at the tine of
the murder. (TR Vol. VI 1116). Dr. Larson did opine,
however, that at the tinme of the nurder, Geen was nentally
ill. (TR Vol. VI 1117). He believed Green was suffering from
hal l uci nati ons and delusions during the tinefrane of the
mur der .

During cross-exam nation, Dr. Larson testified he could
not say whether Green was legally insane at the tine of the
mur der . Dr. Larson said that nost of the tinme he could opine
whet her a defendant was or was not insane at the tinme of the
of f ense. In Geen’s case, however, there are too many
i nconsi stencies about his history and the versions of events

he reported to others. (TR Vol. VI 1116, 1120).

Dr. Larson told the jury that despite his nmental illness,
there is an absolute possibility that Geen knew the
di fference between right and wong on the day of the nurder.
(TR Vol. VI 1124). There is also a possibility he understood

t he consequences of his actions. (TR Vol. VI 1124).
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In Dr. Larson’s opinion, Geen understood, on the day of
the nurder, that shooting sonebody in the head with a gun
woul d probably kill them (TR Vol. VI 1125). Dr. Larson also
believed that Green lied purposefully to the police when he
denied, in two separate statenments, any involvenent in the
shootings. (TR Vol. VI 1133).

Dr. Brett Turner also testified for the defense at trial.
Dr. Turner is a clinical psychol ogist and neuropsychol ogi st.
(TR Vol. VI 1135). Dr. Turner testified that Geen told him
that he noticed M. Hallman wvalking along the road. Gr een
st opped and asked for directions. Green told Dr. Turner that
M. Hallman becane agitated or irritated with him and reached
into the white Thunderbird. Green told Dr. Turner that he
felt threatened, closed his eyes, and pulled the trigger. (TR
Vol . VI 1140). Dr. Turner acknow edged Green’s explanation
was different from versions that Green had told others. (TR
Vol . VI 1140).

Dr. Turner opined that on February 23, 2003, Geen was
suffering from a severe chronic psychiatric problem or
psychiatric disease. (TR Vol. VI 1140). Dr. Turner testified
that Green was sane at the tine he shot Christopher Phipps.
He could not determ ne whether Green was sane at the tine he

shot M. Hallmn. (TR Vol. VI 1143).
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Dr. Turner told the jury he could not determ ne whether
Green was insane at the time of the Hallman nurder because
there were inconsistencies in the information upon which he
relied in evaluating Green. Dr. Turner noted that sonme of the
information indicates he knew what he was doing and hid the
gun. (TR Vol. VI 1143). Dr. Turner told the jury that on
February 23, 2003, there was an issue of Geen having
hal | uci nati ons and delusions. (TR Vol. VI 1144).

During cross-exam nation, Dr. Turner reiterated his
opinion that Green was legally sane at the tine he shot
Chri st opher Phi pps. He could sinply not say for certain
whet her he was sane or not when he shot James Hall man. (TR
Vol . VI 1145). Dr. Turner testified that on the day of the
murder, Green knew right fromwong. (TR Vol. VI 1149).

Dr. Turner testified that Green told him he shot the bul
after he shot Christopher Phipps because he wanted to hear the
sound of the gunshot again. (TR Vol . VI 1146). He told Dr.
Turner that immediately after he shot the bull he saw a man
wal ki ng down the road. Green told Dr. Turner that he asked
the man for directions and the man had an attitude. (TR Vol.
VI 1147).

Green told Dr. Turner that he had been previously

wat chi ng the Godfather series on video. He told Dr. Turner he
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felt drawn to the videos and felt, after seeing them that he
needed to be part of the famly or be in the mafia. (TR Vol.
VI 1148). Green told Dr. Turner he wanted to be a mafia hit
man. (TR Vol. VI 1148).

Green has an 1Q of 97. (TR Vol. VI 1149). Or. Turner
found no evidence of a learning disability, organic brain
damage or organic brain dysfunction. (TR Vol. VI 1149). The
defense rested after Dr. Turner’s testinony. (TR Vol. WV
1157) .

In rebuttal, the state called Dr. Lawence G| gun. Dr .
Glgun is a licensed psychologist in practice for thirty-two
years. (TR Vol. VII 1161). He met with Geen on siXx
occasions. (TR Vol. VI 1162).

He discussed the shootings with G een. Green did not
report any hallucinations or delusions on the day of the
mur der . In Dr. Glgun’s opinion, Geen was sane when he shot
Chri st opher Phi pps and sane when he killed Janes Hallman. (TR
Vol . VIl 1163).

Geen told Dr. Glgun two different versions of the
Chri st opher Phi pps shooting. [In 2003, when Green net with Dr.
Glgun, he said he did M. Phipps a favor by shooting him
because M. Phipps was suicidal. (TR Vol. VII 1165). I n

2005, when Dr. Glgun nmet with Green again, Geen reported
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t hat he may have shot

M . Phi pps because M. Phipps was going to prevent Green from
commtting suicide. (TR Vol. VII 1165).

Dr. Turner agreed that G een had significant psychiatric
difficulties. (TR Vol. VII 1166). He testified that while
sonmeone would have an adrenaline rush from shooting soneone,
it would not affect sonmeone’s ability to understand what one

is doing at the monent. (TR Vol. VII 1168).

Ryan Thomas Geen testified on his own behalf. He
testified that he takes Risperdil. Green told the jury
Ri sperdil is an antipsychotic drug. He also takes Vistari

for anxiety, Prozac for depression and Synthroid for his
thyroid. (TR Vol. VII 1223).

Geen told the jury that he has been suicidal since he
was 13 years ol d. He attenpted to commt suicide on the day
of the murder. (TR Vol. VII 1224). He also attenpted suicide
when he was ¢grow ng up. He would break w ndows and take a
knife to try to kill hinmself. (TR Vol. VII 1224).

Green testified that he hears voices. He feels as if
peopl e express their thoughts to him (TR Vol. VII 1224). He
does not know if it is people’s thoughts or a del usion. (TR

Vol . VI 1224). He has heard voices since he first took
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Ecst asy. (TR Vol. VIl 1225). The first time he used Ecstasy
was in Decenber 2001. (TR Vol. VII 1226). It was easy for

himto get drugs in

Pensacol a. (TR Vol . VII 1228). He took drugs just to relax.
(TR Vol . VIl 1229).

Green testified he felt God was talking to him He would
pray and he felt free. (TR Vol. VII 1231). He felt God coul d
keep himfromanything. (TR Vol. VII 1231). As such, he felt
|i ke he had no troubles or worries. (TR Vol. VIl 1231). He
felt as he had wings. He said that he could not see the w ngs
but if he died he would see themin the sky. He thought if he
di ed, those wings could be the ones he earned from doi ng what
God wanted him to do. (TR Vol. VIl 1231). He had no idea
what God wanted himto do though. (TR Vol. VII 1231).

Green told the jury that when he snoked nmarijuana, he
woul d have positive thoughts. He testified that once he
pulled into a gas station and as soon as he got to the punp,
the car died. He had no noney but he punped gas into his car.
(TR Vol. VIl 1232). He saw the clerk and felt that the clerk
either wanted him to take the gas or would have no problem
with himtaking it. The clerk came out of the store and G een

told him that he was going to get sonme noney and would be
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back. (TR Vol. WVII 1232). He did not think the gas was owed
to him (TR Vol. VI 1232).

Green told the jury he thought he could hear people’s
t houghts. (TR Vol. VIl 1233). He said that he was not really

hearing their thoughts but people would express their feelings

for him in their body |anguage. He felt his nother and
brother did not |ove himanynore. (TR Vol. VII 1233).

Green testified about the events leading up to the
mur der . He told the jury that on the Wdnesday before
February 23, 2003, he was at Henry Cecil and Christopher
Phi pps’ honme. While at the honme, he noticed a gun lying in a
bri ef case. He told M. Cecil “that’s a nice gun.” G een
asked whet her he could see it. (TR Vol. VII 1238).

M. Cecil let himhold it. Geen handed the gun back and
M. Cecil said sonething about it not being a toy. Afterward,
they went into the dining room and M. Cecil and M. Phipps
offered him a shot of bourbon, which he accepted. Green
offered them a hit of his marijuana cigar but they turned him
down. They told himthey did not want to snmoke with him He
took it as an insult. (TR Vol. VII 1238).

Green told the jury that on the Friday before the nurder,

he had a breakdown. He said it was caused by a conbination of
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his uncle refusing to co-sign a |loan so he could buy a new
car, he couldn’t get into school, and he lost his job. Green
told the jury these events all happened at once and he could
not take it. (TR Vol. VII 1242).

Green decided to take his life with the gun he saw at the
Cecil hone. (TR Vol. VIl 1242). Green told the jury that he
deci ded February 23 was the day he was going to kill hinself.
He testified he got the nunber 23 from a Sports Illustrated
magazi ne. (TR Vol. M1 1243). Geen told the jury he had not
taken Ecstasy on the Friday or Saturday before the mnurder.

Green testified that on the norning of February 23, 2003,
he took a shower. He thought he heard a honk outside. No one
was waiting for him outside, though. Green told the jury he
took the honk as a synbol from God to |eave. He left his
apartnment and wal ked down to the Cecil hone. The front door
was open but the storm door was closed. (TR Vol. VII 1245).

Green told the jury he knocked on the door. M . Phi pps
answered the door and he thinks he shook M. Phipps’ hand.
(TR Vol . VIl 1245). He saw the white Thunderbird on the |awn
but it wasn't his type of car. (TR Vol. VII 1246).

M. Phipps asked him into the house. Green asked M.
Phi pps if he had any weed. M. Phipps told himthat M. Cecil

was at the store. Green then asked for a glass of water and
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M. Phipps told himto help hinmself. (TR Vol. VII 1246).

Green wal ked to the kitchen and got hinself a glass of
i cewat er. M. Phipps was in the living room watching the
NASCAR races. (TR Vol. VII 1246). Green wal ked into the
bedroom and saw a gun lying on the floor. He also |ooked in a
bri ef case. There were a couple of bottles of pills. He
| ooked at one of the pills and it said Ethex. Anot her pill

was hydrocodone. He took

the pills. He picked up the gun and handled it. He checked
t he chanber. He knew how to do this from TV. (TR Vol . VII
1247) .

He heard voices that kept telling him to go. (TR Vol
VIl 1248). He came to think of them as denonic voices. (TR
Vol . VI 1248). Green told the jury he turned the radio on.
He hears sublim nal nessages through the radio and TV. They
help him (TR Vol. VI 1248).

He wanted to shoot hinmself but he could not bring hinself
to do it in soneone else’s house. (TR Vol. VIl 1249). He
pi cked up the briefcase and the gun. He decided to just walk
out the door with them He wal ked past M. Phipps and all of
a sudden he just “snapped.”

Geen said to M. Phipps, “Mther Fucker, what’'s this
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for?” M. Phipps got up. Green did not know whether M.
Phi pps was backing up or leaning forward but “all of a sudden,
| fired the gun.” (TR Vol. VII 1250). He got body | anguage
from M. Phipps. Green told the jury that Phipps smled at
himright before he shot him (TR Vol. VII 1250). G een also
saw a red bandana inside the bedroom where he got the gun.
(TR Vol. VI 1250). Green took it as a symbol that “they”
wanted to kill him (TR Vol. VII 1251). He does not know why
he shot M. Phipps. (TR Vol. VII 1252).

He said that after he shot M. Phipps he took the car
keys off the dining room table and rushed out the door. (TR
Vol . VI 1251). He drove off, driving in circles. He felt
soneone was followi ng him (TR Vol. VIl 1253). He wanted to
try to find sonmewhere to kill hinself. (TR Vol. VII 1253).
No one was telling himto try to kill hinmself, he just wanted
to. Geen thought he was the devil. (TR Vol. VII 1253).

He found hinmself on Kingsfield Road. He noticed a
gentl eman wal ki ng down the road. Green thinks he had a cane.
(TR Vol. VII 1254). He noticed that the man’s clothes were
red. He was wearing red just like the devil and had an
“Al abama” hat on. The “A” was for Antichrist. (TR Vol . WVII
1254) .

Green started to slow down and he intended to ask for
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di rections. Before he could ask him M. Hall mn pointed down
the road. (TR Vol. VII 1254). Green went down the road. He
intended to kill hinmself right there at the end of the road.
He saw a cow. He rolled down the passenger wi ndow. He rolled
down the w ndow because he didn’'t want to damage the car. (T
Vol . VIl 1282). Green told the jury he intended to shoot the
cow to see how bad it would hurt before he could turn the gun
on hinmself. (TR Vol. VIl 1255). He felt that if a cow could
take a bullet, he could too. (TR Vol. VII 1255).

Green shot the cow (TR Vol. WVII 1255). He could no
| onger see M. Hallnman and there was no one el se around. (TR

Vol . VII1 1256). After he shot the cow, it stood up and said “I

| ove you.”
(TR Vol . VIl 1256). He nocked the cow by saying “lI |ove you”
back to it.

After Green shot the cow, he put his foot to the peda
and drove around the corner. He saw M. Hall man agai n. (TR
Vol . VIl 1256).

Green stopped and asked M. Hallman for directions.
According to Green, M. Hallmn gave him a funny | ook. G een
told the jury he felt God had put him there. He noticed M.

Hal | man’s cane matched the color of the gun and his clothes
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were the color of the bandana he had seen at Henry Cecil’s
house. Green thought M. Hallmn was the Antichrist and that
he was the devil. (TR Vol. VII 1257).

Green told the jury he asked God whether M. Hall mn
wanted to die. (TR Vol. VII 1257). He asked hinself as wel
and relied on whether his right or left shoulder junped to
tell him whether it's the right thing to do or it’'s alie
(TR Vol . VIl 1257).

Green testified M. Hall man gave him a body | anguage, and
al so a voice that he wanted to die. Green testified that as
soon as M. Hallmn bent his head down, he picked up the gun,
closed his eyes, and shot him (TR Vol. VIl 1257). Gr een
then drove off. (TR Vol. VII 1257).

After he shot M. Hallmn, he went to Al bertsons. He
felt paranoid. He asked to use a phone book as an excuse to
| eave. (TR Vol. VII 1259). He drove back to his apartnent.
(TR Vol. VI 1259). He went and shot some hoops with one of
hi s nei ghbors he saw shooting baskets. He went back to his
apartnment and saw Aaron and his girlfriend, Sara, talking in
t he bedroom He did not want to disturb them

He saw Brian Lockwood and asked him if he wanted to go
out to the car and get a cigarette. Green told the jury he

gr abbed Lockwood by the neck and told him “lI’ve got to tel
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you sonet hing, man.” Green testified he asked Lockwood what
he thought of the car. Lockwood just nodded but didn't say
much. (TR Vol . VII 1260).

Green told Lockwood to get in the car. Green | ooked in
t he backseat and saw the gun. It had the hamer cocked back.
(TR Vol. VII 1260). He said he had never handled a gun till
he shot Christopher Phipps and Janes Hal |l man. (TR Vol. WVII
1260) .

Geen testified that he told Lockwood, his brother, and
Sara that he can’t have no w tnesses. He said he showed them
the gun and told them what he had done. Green told the jury
he told them he wanted to conmt suicide but he couldn’t have
any Wwitnesses. (TR Vol. VII 1261). Green testified he
believes they msinterpreted that statement to nean that he
shot M. Hall man because he could not have any witnesses. (TR
Vol . VII 1261). He did not deny making the statenent, only
that each of the three msinterpreted what he neant. (TR Vol.

VIl 1261).

Green told the jury that what he neant was that he did not
want any witnesses to his own suicide. (TR Vol. VII 1262).
Green said he hid the gun because he wanted it out of his

reach. (TR Vol. VII 1264). He said that when he got ready to
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kill hinself, he could go in there, unscrew the--, take it
out, load it, and shoot nyself. (TR Vol. VII 1264). Green

told the jury he wanted the gun out of his reach because he

did not “want nothing else to happen.” (TR Vol. VII 1264).
Green put the briefcase behind the dresser. (TR Vol. VII
1264). Green said he was hearing voices the day of the

murder. He hears voices all the tinme. (TR Vol. VII 1264).

During cross-exani nation, Geen said that though he had
all day to kill hinself, he did not feel he was ready to kill
hi msel f. He thought he would go to hell if he did. (TR Vol.
VIl 1266).

Green told the jury he felt a rush from shooting M.
Phi pps. (TR Vol. VIl 1271). He felt sick after he shot M.
Hal | man. (TR Vol. VII 1272). Green admitted that he told
Erin Casey before the murder that he was going to get a gun
and a car. (TR Vol. VIl 1280).°

The jury was instructed on the insanity defense. The
jury rejected Green’s claim he was not guilty by reason of
insanity and found Geen guilty of first degree nurder. (TR
Vol . VIII 1413). The jury also found Geen guilty of
attenpted first degree nmurder and guilty of robbery with a

firearm (TR Vol. VIII 1414).

° Erin Casey testified at trial that shortly before the

murder, Green told her that he was getting a car and a gun and
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Prior to the penalty phase, trial counsel filed a notion
to preclude the introduction of victim inpact evidence. (TR
Vol. VIIIl 1417). The trial court denied the notion but agreed
to nonitor it closely to ensure the offered testinony did not
exceed permssible victim inpact evidence. (TR Vol. VIII
1419).

The jury was instructed that victim inpact evidence my
be “considered by you to determne the victinm s uniqueness as
an individual human being and the resultant |oss by Janes
Hal | man’ s death.” (TR Vol. VIl 1450). The trial court
instructed the jury that it was not permtted to weigh the
evidence as an aggravating circunstance and that its
reconmendati on nmust be based on the aggravating circunstances
and mtigating circunstances upon which it woul d be
instructed.” (TR Vol. VIII 1450).

After the instruction was given, the State called four
victiminpact witnesses. Each read a prepared statenent.®

In mtigation, the defense presented four wtnesses.
Goria Davis testified that she is a guidance counselor at the

Wor kman  School . She knew Green in 1995 or 1996. He was in

the sixth grade. (TR Vol. [IX 1487). She met Green when he

t hat he wanted to drive to Mexico. (TR Vol. V 853).

® Geen raised an issue in this appeal regarding the victim
i npact testinmony offered by the state. The w tnesses’
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started to have trouble in school. She recalled that she cane
to himas a sad and distracted child. (TR Vol. |X 1488).

Upon review of his school records, she cane to the
conclusion Green had attention deficit di sorder. VWhen
undi agnosed, students can becone depressed and sad. She
believed that is what G een was goi ng through. (TR Vol. VIII
1489) .

She told the jury that standard protocol is to contact
the parents and have a conference. If it is nore than a
school issue, the school wll refer a child to counseling
services through the county. These services are free. (TR
Vol . | X 1489). She feels sure they followed the standard
protocol in Green’s case although there was no paperwork in
his folder that verified that. (TR Vol. [|X 1489-1490.

Ms. Davis testified she had no further contact with G een
after he left mddle school. (TR Vol. IX 1490). She did not
think the school’s attenpts at intervention were successful.
(TR Vol. 11X 1490). She believes the nother was not very
cooperative. (TR Vol . 1X 1491). Green did not inprove. (TR
Vol . | X 1491). Both his grades and his attendance got worse.
Green had to go to sumrer school to pass fromthe 8" to the 9'"
grade. (TR Vol. 1X 1492).

Dr. Brett Turner returned to the stand for the defense

testinmony is summarized in the33tate’s answer to that issue.



during the penalty phase of the trial. In his opinion, Geen
suffers from a schizoaffective disorder. Dr. Turner opined
t hat Green’s particular syndrome includes a nunber of
delusions that he was operating as a different person. He
opined that at the time of the nurder, G een was acting under
the influence of extrenme nental or enotional disturbance. (TR
Vol . X 1494). He also believed that at the time of the
murder, Green’s capacity to appreciate the crimnality of his
conduct or to conform his conduct to the requirenments of the
| aw was substantially inpaired. (TR Vol. 11X 1495). Dr .
Turner agreed as well that at the tinme of the nurder, G een
was under extreme duress or under the substantial dom nation
of anot her person. (TR Vol . 11X 1495). Green was soneone, in

Dr. Turner’s view, that could be taken advantage of because of

his nmental illness. (TR Vol. [|X 1496).
During cross-exam nation, Dr . Turner identified the
person who dom nated Green as Henry Cecil. Dr. Turner agreed

this influence was only applicable to Geen’ s attenmpted nurder
of Christopher Phipps and that Cecil had not told Green to
murder M. Hallman. (TR Vol. | X 1496-1497).

Dr. Turner however believed there was a significant
connecti on between the shooting of M. Phipps and the nurder

of Janmes Hal |l man. In Dr. Turner’s opinion, one could not
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separate the two incidents. (TR Vol. |X 1497).

Dr. Lawrence G lgun testified for the defense during the
penal ty phase. (TR Vol. 1X 1498 et seq). He agreed with Dr.
Turner that Green has schizoaffective disorder. Dr. G lgun
testified the affective disorder results in nopod sw ngs.
Green goes from grandi ose and feeling elated to inappropriate
dept hs of depression. (TR Vol. |X 1503).

The schizophrenic part of the disorder neans that he is

not in contact with reality. He believes things to be true
which are not. (TR Vol. [IX 1503). Dr. G lgun pointed to
Green’'s belief he is the devil. He suffers from del usions and

hal | uci nati ons. (TR Vol. 11X 1503). According to Dr. G I gun,
Green does not have a big grasp on reality. (TR Vol. 1IX
1503) .

Dr. Glgun believed that both statutory mtigators
applied at the time of the nmurder. (TR WwIl. IX 1505-1506).
He did not opine that Geen would be subject to being
substantially dom nated by another person. (TR Vol. [IX 1505-
1506) . Dr. Glgun testified that sonme nentally ill persons

woul d be just the opposite, very antagonistic and paranoid.

These nentally ill persons don't get dom nated easily at all.
(TR Vol. 11X 1506). Dr. Glgun opined that shooting M.
Hal | man was something that Geen “did on his owm.” (TR Vol.
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| X 1507).

Dr. Janmes Larson testified. He saw Green seven tines
begi nning in February 2003. In his opinion, G een was not
conpetent to proceed at that point because he was grossly
psychoti c. (TR Vol. 1X 1508-1509). He was greatly inmproved
when he returned from Florida State Hospital. Dr. Larson
attributed this to the nedications Green was prescribed. (TR
Vol . | X 1510). Dr. Larson also noted the fact that Green has
not been a disciplinary problem is attributable to the
medi cati on. (TR Vol. [IX 1512). Dr. Larson opined that both
statutory mental mtigators were present at the tine of the
murder. (TR Vol. |X 1513-1514).

The jury recommended death by a vote of 10-2. On
Decenber 22, 2005, the trial court held a Spencer hearing at
whi ch counsel for the State and counsel for the defense were
permtted to present any additional matters for the trial
court’s consideration.

In his sentencing order, the trial court found two
aggravating factors had been established beyond a reasonable
doubt : (1) Geen had been convicted of another felony
involving the use or threat of violence, and (2) the nurder
was committed to avoid arrest. The court afforded these two

aggravators great weight. (R Vol. Il 337-339).
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In mtigation, the trial court found that four statutory
m tigators had been established: (1) G een had no significant
crimnal history, (2) Geen conmtted the nurder while he was
under the influence of extrenme enotional disturbance, (3)
Green’s capacity to appreciate the crimnality of his conduct
or to conform his conduct to the requirenments of the |aw was
substantially inpaired, and (4) Geen acted under extrene
duress or under the substantial dom nation of another person.
The court gave the two statutory nental mtigators substanti al
weight and the other tw statutory mtigators noderate
weight.” (R Vol. 111 340-346).

In addition to four statutory mtigators, the trial court
al so found three non-statutory mtigators: (1) Green’s nental
illness was untreated, (2) Green had significant problens with
drug abuse which were probably a result of his nmental ill ness,
and (3) since his arrest, G een has not been a disciplinary
probl em and has not engaged in any violent acts.® The trial
court found the aggravating circunmstances outweighed the

mtigating circunstances. The court followed the jury

" The trial court rejected all other statutory mtigators as
not established, including Green’s age. (R Vol. 111l 343-344).

® The trial court rejected Geen’ s suggestion that he should
find in mtigation that the entire crimnal event enconpassed
only one hour in Geen's life. (R Vol. Il 345).
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recommendati on and sentenced Green to death. (R Vol. 111
347-348).

[11. SUWMARY OF THE ARGUVENT

Green’s sentence to death is proportional. The jury
recommended death by a vote of 10-2. The trial judge assigned
great weight to each of the two aggravating circunstances
found to exist beyond a reasonable doubt. The trial court
applied the correct rule of law in making its findings,
assigning weight, and wei ghing the aggravating factors agai nst
the mtigating factors. The court found the aggravating
circunstances outweighed the mtigating circunstances and
sentenced Green to death. The totality of the circunstances
supports a finding that Green’s sentence is proportional.

There is also conpetent substantial evidence to support
the avoid arrest aggravator. Shortly after the nurder, G een
told his younger brother and a friend of the famly he killed
M. Hallman to elimnate himas a w tness.

In addition to this direct evidence of his intent, the
circunstances  of the nurder support the avoid arrest
aggravator. After shooting Christopher Phipps in the head with
a gun stolen from a bedroomin the Cecil home, Geen fled in
M. Phipps’ white Thunderbird. M. Phipps’ uncle, Henry

Cecil, saw Green in his nephew s car and gave chase. G een
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| ost M. Cecil and eventually drove onto West Kingsfield Road.

Green shot a bull from the passenger w ndow from the
road. Green saw a man wal king on the same road. Wthin 15-20
seconds of shooting the bull, Geen shot M. Hallman in the
head and fled the scene. Geen did not know M. Hallman and
M. Hallman offered no resistance to Green’'s attenpt to flag
him down. At trial, G een denied needing noney and G een took
nothing from M. Hall man. M. Hallmn was on foot and G een
was driving a car. As such, M. Hallmn was in no position to
pursue Green for shooting the bull. The trial judge properly
found the sole notive or dom nant notive for the nurder was to
elimnate M. Hallmn as a w tness.

The trial judge properly denied Geen’s nmotion for a
mstrial after two victim inpact witnesses testified during
the penalty phase of Geen's capital trial. Victim inpact
evidence, while |imted, is adm ssible during the penalty
phase of a capital trial

This claim should be denied because G een waived any
claim on direct appeal because he failed to pose a
cont enpor aneous objection to any of the victim inpact
testinmony at trial. Moreover, with the exception of two brief
comments describing the nurder as sensel essness, none of the

testinmony crossed the line into areas prohibited by Florida' s
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victiminpact statute. The trial judge properly instructed the
jury on victim inmpact evidence and the prosecutor did not
repeat or enphasize the victim inpact testinony during his
closing argunent. Green has failed to show any of the
comments rose to the level of fundanental error o that the
trial judge abused his discretion in denying the notion for
mstrial.

Finally, Green’s Ring claimis without nerit. This Court
has consistently found Florida's capi t al sent enci ng
constitutional in light of Ring. Even assum ng, arguendo,
that Ring has any inpact on Florida' s capital sentencing
scheme, one of the aggravating factors found to exist was that
Green had previously been convicted of two other violent
fel oni es. These felonies; the attenpted nurder and arned
robbery of Christopher Phipps, were charged by indictnent and
a jury unanimously found Green guilty of both. This Court has
determ ned on many occasions that the prior violent felony
aggravator alone satisfies the nmandates of the United States
and Florida Constitutions.

V. ARGUMENT
| SSUE ONE
VWHETHER THE DEATH SENTENCE | S PROPORTI ONATE

Green alleges his sentence to death is disproportionate.
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Green argues that because the shootings of Christopher Phipps
and James Hall man were products of his severe nental illness,
this Court should set aside the death sentence and inpose a
sentence of life without the possibility of parole. (1B 31).

I n each case in which the death penalty is inposed, this
Court revi ews t he proportionality of t he sent ence.
Proportionality review ensures the death penalty is inposed
only in the nost aggravated and | east mtigated circunstances.

Kraner v. State, 619 So.2d 274, 278 (Fla. 1993). I n deci ding

whet her death is a proportionate penalty, this Court considers
the totality of the circunstances of the case and conpares the

case with other simlar capital cases. Schoenwetter v. State,

931

So.2d 857 (Fla. 2006). See also Urbin v. State, 714 So.2d

411, 417 (Fla. 1998).°

Green’s jury recomended death by a vote of 10-2. The
trial court found two aggravating factors and assigned great
wei ght to each: (1) Geen had been convicted of another
felony involving the use or threat of violence, and (2) the

murder was commtted to avoid arrest. (R Vol. 11l 337-339).

° The absence of a finding that the nurder was cold,

cal culated and preneditated or heinous, atrocious, or cruel

does not dictate a conclusion that Green’s death sentence was

di sproportionate. Taylor v. State, 937 So.2d 590,601 (Fla.
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The trial court also found seven mtigating factors, four
statutory and three non-statutory: (1) Green had no
significant crimnal history, (2) Geen conmtted the nurder
while he was wunder the influence of extreme enotional
di st ur bance, (3) G een’s capacity to appreciate t he
crimnality of his conduct or to conform his conduct to the
requi renments of the law was substantially inpaired, (4) G een
acted under extreme duress or under the substantial dom nation
of another person, (5 Geen's nental illness was untreated,
(6) Green had significant problens with drug abuse which were
probably a result of his nental illness, and (7) since his
arrest, Green has not been a disciplinary problem and has not
engaged in any violent acts. (R Vol. 111 340-346).

The trial judge gave substantial weight to the two
statutory nental mtigators and noderate weight to the
remai ni ng statutory mtigators. (R Vol. 111 340-343). The
trial court also gave substantial weight to his conclusion
that Green’s nmental illness remained untreated and that G een
had significant problenms with drug abuse that was probably a
result of his mental illness. The court gave npderate wei ght
to his finding that Green had not been a disciplinary problem
or engaged in any violent acts since his arrest. (R Vol. 111

345- 346) .
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The trial court found death was an appropriate sentence
after considering all the evidence and properly weighing the
aggravators against the mtigators. G een makes no all egation
the trial court inproperly weighted or wei ghed the aggravating
factors or mtigating factors. Likew se, Geen makes no claim
the trial court inproperly failed to consider any of the
mtigation offered during the penalty phase.

In the instant case, the totality of the circunstances
supports a finding that the death penalty was proportionate.
In claimng otherwise, Geen relies alnpost solely on his
assertion that three nental health experts agreed that, at the
time of the nurder, Green was severely nentally ill
psychotic, and suffering from delusions and hallucinations.

(1B 32) * This is actually not the case, however

Though all three experts did agree that Geen suffers
from a nental di sease or defect; bi pol ar disorder or
schi zoaffective disorder, not all agreed that Geen was

hal l uci nati ng and delusional at the tine of the nmurder. VWhile

Drs. Larson and Turner testified that Green was hallucinating

10 Green also clains the trial court inproperly found the
avoid arrest aggravator. As discussed nore fully in the
State’s response to Green’s second issue on appeal, the State
respectfully disagrees. There was conpetent substantia

evi dence to support the avoid arrest aggravator.
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and delusional on the day of the nurder, Dr. G lgun testified
he was not. (TR Vol. VI 1117,1144)(TR Vol. VII 1162-1163).
Additionally, none of the experts opined that, as a result of
his nmental illness, Geen did not know right from wong, was
i ncapabl e of preneditating the nmurder of Janes Hallmn, was
insane at the time of the nmurders, did not know that shooting
soneone in the head would likely result in his death, or was
i ncapabl e of taking deliberate neasures to avoid arrest or
detection.™

Moreover, while Geen told the police, and all three
mental health experts, varied versions of the shootings, G een
denonstrated no such inconsistency in the hours follow ng the
mur der . Geen told both his brother and Brian Lockwood he
killed M. Hallman because he did not want to |eave a w tness
to his shooting of the stolen gun. Green deliberately
conceal ed the murder weapon in a vent above his bathroom door
and lied purposefully to the police after his arrest, denying
any involvenment in the shooting. (TR Vol. VI 1149). Geen’'s
actions in the hours following the nurder belie any notion he

was so psychotic or delusional he did not intentionally, and

1 Dr. Larson opined that Geen lied purposefully to the
police when he denied any involvenment in the shootings after
the nurder. (TR Vol. VI 1133). Dr. Turner, a defense

wi tness, opined that G een knew right fromwong on the day of
the nmurder. (TR Vol. VI 1149).
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with preneditation, nurder James Hallman to elimnate himas a
witness to his possession of a stolen car and the shooting of
a stolen gun.

Even though the evidence supports a conclusion that Green
does suffer froma major nental illness, this Court has never
articulated the proposition that sinply because a defendant
suffers from a mpjor nmental illness, a death sentence is

di sproportionate. W ckham v. State, 593 So.2d 191, 195 (Fla.

1991) (death sentence was proportionate despite record
evi dence that W ckham abused al cohol; could not hold a steady

job; did not make sense when he tal ked; had acted irrationally

his entire life, was brain damged, and was a nentally,
deficient, socially mladjusted individual who had been
institutionalized for alnmobst his entire life); Johnston .

State, 863 So.2d 271 (Fla. 2003)(upholding death sentence
despite Johnston’s long history of nental health problens, his
di ssoci ative disorder, and the fact Johnston did not plan the
mur der in advance).

VWile Geen cites to several <cases he claim are
conparable to the one at bar, each of the cases to which he
cites are distinguishable. In all but two of the cases, this
Court found one or nore of the aggravating factors found by

the trial court to be invalid, l|eaving the death sentence
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supported by only one aggravator. It was this finding, and
not the defendants’ nmental illness, that was the |inchpin of
this Court’s determ nati on a deat h sent ence was

di sproportionate.' Knowes v. State, 632 So.2d 62 (Fla. 1993)

(finding Know es’ death sentence was disproportionate because
two of the three aggravating circunstances were found to be

invalid)®® MKinney v. State, 579 So.2d 80 (Fla. 1991)

(finding death penalty disproportionate when there was
insufficient evidence to support the CCP and HAC aggravators
and, as such, death sentence was supported by just one
aggravating circunstance - the nurder was comm tted during the

course of a violent felony)'; Besbara v. State, 656 So.2d 441

2 This Court has often observed that the death penalty will be
upheld in one aggravator cases only where there is little or
no mtigation.

B Knowl es also had significant neurological deficiencies
resulting from extended abuse of al cohol and sol vents and was
intoxicated at the tinme of the nurders. This Court also
pointed to evidence that both nental health experts who
testified at trial agreed that Knowl es’ ability to preneditate
was either non-existent or inpaired.

In this case, none of the nental health experts testified that
Green was incapable of prenmeditating the nmurder of Janes
Hal | man and there is no evidence that G een was intoxicated
Further, Geen has an 1Q of 97 and does not suffer from any
brain damage. (TR Vol. VI 1149).

“ McKinney offered testinony he had nental I mpai rment s,

including brain damge, a learning disability, borderline

intelligence, and drug and alcohol abuse. Green does not

suffer from brain damage. Neither does he suffer from a

| earning disability or borderline intelligence. (TR Vol. VI
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(Fla. 1995) (finding death sentence disproportionate when
evidence did not support CCP aggravator |leaving only the
cont enpor aneous violent felony aggravator renmaining to be

wei ghed agai nst substantial mtigation); Santos v. State, 629

So.2d 838, 840 (Fla. 1994) (reducing Santos’ death sentence to
life in prison because tw (HAC and CCP) of the three
aggravators were not supported by the evidence and the |one
remai ni ng factor — contenporaneous violent felony convictions

- did not outweigh weighty mtigators); Wite v. State, 616

So.2d 21 (Fla. 1993) (setting aside the CCP aggravator and
finding death sentence disproportionate when there was
substantial mtigation presented and only one valid aggravator

- prior violent felony - remained); DeAngelo v. State, 616

So.2d 440 (Fla. 1993) (finding death sentence di sproportionate
when death sentence was supported by only one aggravator (CCP)
and there was significant nmental mtigation evidence).

In this case, the trial court found two aggravators, both
of which are supported by the evidence. The trial court
af forded each of these aggravators great weight. Contrary to
Green’s suggestion, this Court should not |look to these six
cases as conparabl e cases.

Mor eover, the two remmining cases to which Green cites as

“conpar abl e cases,” are also distinguishable from the case at
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bar . In Farinas v. State, 569 So.2d 425 (Fla. 1990), the

evidence introduced at trial denonstrated the nurder was
commtted as a result of Farinas’ |ealousy and obsession with
the victim whom he suspected was becomng romantically
i nvolved with another man.*™ In reducing Farinas’ sentence to
life in prison without the possibility of parole for 25 years,
this Court found it significant the nmurder was the result of a
heat ed, donestic confrontation. Farinas, 569 So.2d at 431.

Here, there was no evidence the nurder was commtted as a
result of a confrontation, heated or otherw se, between G een
and M. Hall man. Rat her, the evidence, nost especially the
defendant’s own confession, establishes Geen killed M.
Hal | man for no other reason than he did not want any w tnesses
to his possession and di scharge of a stol en handgun.

Additionally, the trial <court had before it evidence
supporting the prior violent felony aggravator. The norni ng
of the nurder, Geen attenpted to kill Christopher Phipps who,
like M. Hallman, had offered no resistance to Geen's
unprovoked attack on him This Court should reject any notion
that Farinas is a “conparable case.”

Finally, in Kramer v. State, 619 So.2d 274 (Fla. 1993),

this Court found Kramer’s death sentence disproportionate

despite evidence supporting two statutory aggravators - HAC

»The victimwas the nother of-%arinas’ chil d.



and prior violent felony. The victimwas found by the side of
Interstate 4 in Olando, Florida. The victims blood al cohol
l evel at the tinme of this death was .23. Kramer told the
police he and the victim had gotten into an argunment and the
victimhad pulled a knife. Kranmer admtted hitting himwth a
“good-si zed” rock and knocking himto the ground. Kraner told
the police when the victimtried to get up, he hit him again.

Kramer v. State, 619 So.2d at 275-276. During the penalty

phase, Kraner introduced evidence of his history of substance
abuse and nental problens.

Thi s Court f ound Kramer’s sent ence to be
di sproportionate. This Court concluded the nurder was the
result of “a spontaneous fight, occurring for no discernible
reason, between a disturbed alcoholic and a mn who was

legally drunk.” Kraner v. State, 619 So.2d at 278.

Thi s case, li ke the ot hers Green suggests are
conparators, is distinguishable from the case at bar. I n
Kranmer, this Court found the nurder was the result of a
drunken brawl erupting spontaneously for no apparent reason.
In this case, Geen approached M. Hallman for the express
pur pose of elimnating himas a w tness. Using a request for
directions as a ruse, Geen shot M. Hallman in the head

w t hout provocation for the sole purpose of concealing his
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crimes agai nst Christopher Phipps and John Boles’ bull. Thi s
Court should reject any notion that Kranmer forns the basis to
reduce Green’s sentence to life.

Wiile it is <clear that Geen presented significant
evidence in support of the tw nental mtigators, it 1is
equally <clear this was an especially aggravated nurder
commtted wthout even a pretense of noral justification.
Before Green killed Janes Hall man, he shot Christopher Phipps
in the head with the specific intent to kill him Geen stole
Phi pps’ white Thunderbird and the gun he wused to shoot
Chri st opher Phi pps. Green was neither intoxicated or under
the influence of illegal drugs at the time of either shooting.

When G een found hinmself on the sanme country road as
Janmes Hallman after firing a shot into the neck of John Bol es’
bull, he could have sinply driven away in the direction from
whi ch he cane. I nstead, as he reported to his brother and to
Bri an Lockwood, he approached Janmes Hall man and killed him

M. Hallman did not know Ryan Green nor was he in any
position to pursue or confront Green.'® 1In accord with his own
words, Green killed M. Hallman solely to elimnate any

witness to his possession and shooting of a gun, stolen froma

® Wiile M. Hallmn was a 34-year veteran of the Pensacol a
Police Department who would have likely been better able to
observe and report details of Geen shooting the bull than
woul d the average citizen, Geen did not know this at the tinme
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victim he left for dead on the floor of his own hone. Thi s

Court should affirm See Pope v. State, 679 So.2d 710 (Fla.

1996) (finding the death sentence to be proportionate where
aggravators were a previous violent felony and that the nurder
was commtted for pecuniary gain; where the statutory
mtigators were extrene nental or enotional disturbance and
inpaired capacity to appreciate the <crimnality of his
conduct ; and wher e nonst atutory mtigation i ncl uded
intoxication at the time of the offense and the violence
occurred subsequent to a boyfriend/girlfriend dispute).
| SSUE TWO

WHETHER THE TRI AL COURT ERRED | N FI NDI NG
THE MURDER WAS COWM TTED TO AVO D ARREST

"[T]o establish the avoid arrest aggravating factor where
the victimis not a law enforcenent officer, the State nust
show beyond a reasonable doubt that the sole or don nant
motive for the nurder was the elimnation of a wtness."

Connor v. State, 803 So.2d 598, 610 (Fla. 2001), cert. deni ed,

535 U.S. 1103, 122 S.Ct. 2308, 152 L.Ed.2d 1063 (2002).
Though the victim was a retired police officer, the State did
not proceed under a “law enforcenent” theory in support of the
avoid arrest aggravator. Instead, the State proceeded on a

theory that Geen's sole or dom nant notive was to elimnate

he shot M. Hallman one tine in the head.
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M. Hallman as a witness to Green’s unauthorized possession of
Chri st opher Phi pps’ white Thunderbird and to Green’s shooting
John Boles’ bull with the gun he took from Chri stopher Phipps.

The standard of review this Court enmploys in determ ning
whether the trial judge erred in finding the nurder was
conmmtted to avoid arrest is whether there is conpetent
substantial evidence to support the trial court’s finding that
Green nurdered M. Hallman in order to elimnate him as a

Wi t ness. Buzia v. State, 926 So.2d 1203, 1209 (Fla. 2005).%"

Direct evidence of intent is not required. Instead, the avoid
arrest aggravator my be proven by circunstantial evidence
from which the notivation for the nurder nmay be inferred.

Parker v. State, 873 So.2d 270, 289 (Fla. 2004).

In determning whether the avoid arrest aggravator is
supported by the evidence, this Court has |ooked, in other

cases, to such matters as whether the victim knew and coul d

" In its sentencing order, the trial court found that, after

the nmurder, Green confided in Aaron Green and Brian Lockwood
he killed M. Hallman to elimnate him as a witness to the

di scharge of a firearm and shooting of a bull. (R Vol . 111
338). The court concluded that Green’s adm ssi ons showed t hat
Green’s domnant, if not sole, nmotive was to elimnate M.

Hallman as a witness to the firing of a firearm and shooting
of the bull. (R Vol. 111 338).

In reviewing this aggravator, this Court nust also determ ne
whether the trial court applied the right rule of law in
finding this aggravator. Green does not suggest the trial
judge m sapplied the |aw. | nstead, Green suggests only that
t he evidence was insufficient to support the aggravator.
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identify their killer, whether the defendant used gl oves or
wore a mask, or whether the defendant made any incrimnating
statenments about w tness elimnation. This Court has also
| ooked to whether the victim offered any resistance or was in
a position to pose a threat to the defendant. |1d. In the
instant case, both direct and circunstantial evidence supports
the trial judge's conclusion that Geen’'s sole or dom nant

motive to kill M. Hallman was to elimnate himas a w tness.

The evidence introduced at trial denmponstrated that G een
admtted to at l|east two people, Aaron Geen and Brian
Lockwood, that he killed M. Hallman to elimnate him as a
W t ness. This Court has recognized that a confession is
direct evidence supporting the avoid arrest aggravator.

Phil nore v. State, 820 So.2d 919, 935 (Fla. 2002) (ruling that

a confession that witness elimnation was the nmotive for the
murder is direct evidence of the avoid arrest aggravating
ci rcumst ance).

Shortly after the nmurder, Green told his younger brother,

Aaron, he shot M. Hallman.'® Green also told himwhy. Green

® Green referred to M. Hallman as “the man”, presumbly
because he did not know his nane. Green also confessed to
those sane two people, and to Sara Mrevy that he had shot
Chri st opher Phipps and taken a gun and Phipps’ car from the
Phi pps hone.
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told Aaron that he after he shot Christopher Phipps, he |eft
in Phipps car. Green told his brother that when he was
driving he saw some oxen. (TR Vol. VI 984). Geen told Aaron
he shot at an ox. (TR Vol. VI 984). Afterwards, he drove
down the road and saw a man standing there. G een descri bed
M. Hallman as an older man with a cane, wearing a ball cap.
(TR Vol . VI 984). Geen told his brother he stopped and asked
the man how to get to Palafox. (TR Vol. VI 985). Geen told
Aaron the man was |ooking inside his car and was |ooking
suspi ci ous. (TR Vol. VI 985). Green told Aaron that as the
man was | ooking in his car, he |ooked up and he [Green] shot

him (TR Vol. VI 985).

Green told Aaron he shot the man because the man saw him
driving the car and shooting the gun. (TR Vol. VI 986).

Aaron said Green thought the man had seen him shoot the ox.

(TR Vol. VI 986). Green told Aaron he did not want “no
W tnesses to see himshooting the gun.” (TR Vol. VI 986).
Green also confessed to Brian Lockwood. Green told M.

Lockwood that after he shot M. Phipps, he ran out to
M . Phi pps’ car, got in, and went for a ride. (TR Vol. VI
1010) .

Green told M. Lockwood that he drove out to sonme country
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road and shot an ox from the passenger w ndow. (TR Vol . VI
1010). Geen stated that he went around a corner and
encountered an old man. He pulled over and asked the man for
directions. (TR Vol. VI 1010).

Green told M. Lockwood he shot the man because he did

not want any wi tnesses to him shooting the aninmal. (TR Vol .
VI 1011). Green said “1I had to shoot him because | didn't
want any witnesses.” (TR Vol. VI 1012).

Green’'s conf essi on, st andi ng al one, IS conpet ent

substantial evidence to support the avoid arrest aggravator.
However, Green’s confession of his nmotive was not the only
evi dence supporting the aggravator. The facts of the crinme
itself lead rationally to a conclusion that W t ness
elimnpation, and no other notive, was the sole reason G een

mur der ed James Hal | man.

Not hi ng was taken from M. Hall man. Green did not need
noney. (TR Vol. VIl 1252). Green was found in possession
only of the proceeds of the Phipps’ robbery. Police found M.
Hal | man’ s ball cap and Wal kman radi o at the nurder scene. (TR

Vol . V 941-942) .
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M. Hallman was in the area of Kingsfield Road close to
where Green shot M. Boles’ bull. Green thought M. Hallman
had seen him shoot the gun. (TR Vol. VI 986).

M. Hallman neither resisted nor was even in a position
to cause harmto Geen. M. Hallmn was on foot and Green in
a car. M. Hallnmn was 59 years old and Green was 19. \Y g
Hal | man was “armed” with a headl ess golf club, G een was arned
with a .40 caliber I|oaded Beretta pistol. Green told Janes
Lockwood the only thing M. Hallman did was |l ook into his car.
When he bent his head down, apparently to give the requested
di recti ons, Green shot M . Hal | man  wi thout warning or
provocation from inside the car.* The attack was so sudden,
M. Hallman’s Wal kman was still on his head and the nusic was

still playing. (TR Vol. V 941-942).

This was not a robbery gone bad, there was no argunent or
aninosity between M. Hallman and Ryan Green, and M. Hall man
offered no resistance or opposition to G een. Mor eover, M.

Hal | man was not armed and was on foot, while G een was in a

® There is no requirenent that the State show that Green
killed M. Hallman to elimnate him as a witness to Geen’s
unprovoked attack on M. Hallman. It is sufficient that G een
wanted to elimnate M. Hallman as a witness to an antecedent
crime. Anderson v. State, 841 So.2d 390,405 (Fla. 2003) (a
notive to elimnate a potential witness to an antecedent crinme
can provide the basis for the avoid arrest aggravating
circunmstance); Consalvo v. State, 697 So.2d 805 (Fla. 1996)
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white Thunderbird with the engi ne running. M. Hall man posed
no i nmediate threat to G een. Even if M. Hallmn had | ooked
at Green suspiciously or beconme agitated at G een’s request
for directions, Green, absent any notive to elimnate M.
Hal | man as a witness, could have sinply driven away.

There was no reason to kill M. Hallmn except, as
admtted by the defendant, to elimnate himas a witness. The
trial court applied the correct rule of law and there is
conpetent substantial evidence to support its finding. Thi s
Court should affirm

| SSUE THREE

WHETHER THE TRI AL COURT ERRED | N DENYI NG
GREEN' S MOTION FOR M STRIAL AFTER VICTIM
| MPACT W TNESSES TESTIFIED DURING THE
PENALTY PHASE OF GREEN S CAPI TAL TRI AL
Green alleges the trial judge erred in denying Geen's
motion for mstrial after four wvictim inpact wtnesses
testified for the state during the penalty phase of Green’'s
capital trial. Green conpl ains about portions of only two of
them the penalty phase testinmobny of Greg Sievers and Janes
Hal | man. Green alleges these witnesses inproperly provided

opi nions about the crinme, the defendant, and the appropriate

sentence. (1B 46).

(sane).
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The record shows that prior to the penalty phase, trial
counsel filed a nmotion to preclude the introduction of any
victiminpact evidence. (TR Vol. VIII 1417). The trial court
denied the notion but agreed to nmonitor it closely to ensure
the offered testinony did not exceed perm ssible victiminpact
evidence. (TR Vol. VIII 1419).

Prior to the presentation of the victiminpact evidence,
the jury was instructed that victim inpact evidence nmay be
“considered by you to determ ne the victins uniqueness as an
i ndi vidual human being and the resultant 1loss by Janes
Hal | man’ s death.” (TR Vol. WVIII 1450). The trial court
instructed the jury it was not permtted to weigh the evidence
as an aggravating circunstance and that its recomendation
must be based on the aggravating circunmstances and mtigating
circunstances upon which it would be instructed.” (TR Vol .
VIl 1450).

M. Greg Sievers testified that M. Hallman took himinto
his famly like a son when he was 16 years ol d. M. Sievers
read a statenment to the jury. M. Sievers told the jury that
M. Hallman positively influenced his life. He testified M.
Hal | man had been a police officer for 34 years wuntil he
retired shortly before he was murdered. (TR Vol. VIII 1453).

M. Sievers described M. Hallman as the friendliest,
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nost hel pful man one would ever want to neet. (TR Vol . VII1I
1453). M. Hallmn was well known in the community and all
the kids would recognize him and approach him  They knew M.
Hal | man al ways had a smle, a kind word, and a piece of candy
for them (TR Vol. VIII 1453).

According to M. Sievers, M. Hallmn was the kind of

pol i ceman everybody | oved. He made a positive inpression on
M. Sievers. M. Sievers followed M. Hallman into [|aw
enf orcenment and worked with him for several years. (TR Vol .

VI 1454).

M. Sievers told the jury he never nmet anyone who
disliked M. Hallman and M. Hallnmn was the type of person
who would give you the shirt off his back even if the person
who needed it was a conplete stranger. (TR Vol. VIII1 1454).

M. Sievers testified that M. Hallmn was 59 years old
and had |ooked forward to spending his retirement with his
wife. (TR Vol. VIIIl 1454).

M. Sievers told the jury that he and his wife have a six
year old daughter who |oved her “Paw Paw’. She w shes, when
she blows the birthday candles out on her cake or sees the
first star, that she could grow wings and fly up to heaven to
see her “Paw Paw’ one nore tine. (TR Vol. VIII 1455). Hi s

daughter also wants to go see Ms. Hall man because Ms. Hall nman
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is sad and it always makes her happy to see his daughter. (TR
Vol . VII1 1455).

Finally, M. Sievers thanked the prosecutor for his hard
wor k and dedi cati on. M. Sievers said that M. Hallman woul d

be

proud that the system that he had devoted his career to had
worked for himin the end. (TR Vol. VIII 1455-1456).

Trial counsel raised no contenporaneous objection to any
of M. Sievers’ testinmony. At the conclusion of M. Sievers
testi nony, however, trial counsel noved for a mstrial. Trial
counsel noted that at the end of M. Sievers’ testinony, the
“characterization of ny client and the circunstances of this
case” were exactly what is prohibited. Trial counsel did not
identify any particular characterization of his client or the
circunstances of this case about which he took issue. (TR
Vol . VIII1 1456).

Trial counsel did, however, raise a specific conplaint

about the wtness's praise of M. R mer. (TR Vol. WVIII
1456) . The trial judge took the notion for mstrial under
advi senent . Trial counsel then requested the trial judge to

ensure that “this” did not happen wth other wtnesses.

Though he did not specify what “this” was, it is logical to
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conclude trial counsel was referring to praise for the
pr osecut or. No other w tness commented on the prosecutor’s
duty performance. (TR Vol. VIII 1473).

The prosecution next called Jam e Steyne, M. Hallnman's
daughter and Di ane Hallman, M. Hallman's wife. (TR Vol. VIII
1457- 1466) . Trial counsel posed no objection to any of the

victiminpact testinony offered by these two wi tnesses.

Finally, James Hallman 111 took the wtness stand.®
James Hallman is M. Hallman's son. (TR Vol. VIII 1467).
Janmes told the jury he was affected by | ooking at his father’s
pl anner which his nother carried around. He told the jury
t hat the pages once full of plans were now enpty as were the
days and nonths since his father was torn from their |ives.
(TR Vol . VII1 1468).

Janmes testified he hardly recognized his father in the
hospi tal . James described how his father had just retired
from the police force and had | ooked forward to spending it
with his nother. (TR Vol. VIII 1468). He testified those
dreans were shattered because of this senseless act of crine.
(TR Vol . VII11 1469).

James told the jury his father was a kind and caring

®The State will refer to the witness, Janmes Hallman |11, as
“James” to prevent any possible confusion between the wtness
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person who made a positive inpact on the community and touched
many |ives. (TR Vol. VIII 1469). Janes expl ained the damage
done by the bullet wound to M. Hallman's head. (TR Vol. VII

1470). He al so described how M. Hallmn suffered in the | ast
hours of his I|ife and how the funeral was a terrible
experience for the famly. (TR Vol. VIII 1471). He descri bed
how so many nenbers of the community turned out to pay their
respects to his father. (TR Vol. VIII 1471-1472). Unti |
t hen, Janes was unaware how many lives his father had touched.

(TR Vol . VII1 1472).

Janmes told the jury he had w tnessed sone of what the

jury had gone through and that it had only seen a fraction of

the grief and sorrow that has filled his famly for the past
two years, seven nonths, and seventeen days. (TR Vol. WVIII
1472). He understood that none of the jurors wanted to be in

the position of ultimate responsibility. (TR Vol. VIII 1472).

Finally, he asked the jury to give weight to the
sensel essness of the crine knowing his father had spent 34
years on the force, had made a career out of defending the
people and the laws the jury nust consider and never shot
anyone because he was aware of the consequences. (TR Vol .

Vi1l 1472). Janes closed by noting that while he was so proud
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of his Dad, it did not make it any easier to lose him (TR

Vol . VIII 1472).

Duri ng Janes’ testi nony, trial counsel made no
cont enpor aneous obj ecti on. At the conclusion of Janes’
testi nony, however, trial counsel nmoved for a mstrial. (TR

Vol . VIII 1473).

Only then did trial counsel point to the particular
points of the victim inpact testinmny about which he took
I ssue. Trial counsel offered that it was inpermssible for
M. Sievers to tell the jury that M. Hallman' s nurder stole
the heart from the Hallman famly. Trial counsel also
conpl ai ned, once again, that the wtness conplinmented the
prosecut or. Finally, trial counsel noted that the final
witness, Janmes Hallman 111, went beyond the bounds of
perm ssible victim inpact testinmny when he described his
father’s injuries, his suffering, his ultimte death, and
attenpted to put the jurors in his own situation. (TR Vol .
VI 1474).

The State responded that the w tnesses’ testinony was
classic victim inpact evidence in which the wtnesses
described the inmpact of M. Hallman's death on their famly
and the community, as well as M. Hallman’ s uni queness as a

human bei ng. (TR Vol. VIIIl 1475). The trial judge ruled it
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woul d take the notion for mstrial under advisenent. (TR Vol.
VIIl 1475).%' During closing argument, the State did not

repeat any of the victim inpact testinmony nor did he ask

jurors to consider it in making their recommendation. (TR
Vol . X 1517). During final jury instructions, the trial
court, once again, instructed the jury the victim inpact

evidence they heard from M. Hallman's famly could be
considered only as to the victinis uniqueness as an i ndividual
human being and the resultant loss by M. Hallmn's death and
coul d not be weighed as an aggravating circunstance. (TR Vol.
Vi1l 1540). The Court also remnded the jury that only
aggravating circunmstances on which it was instructed nay be
wei ghed against mtigating circunstances. (TR Vol. WVIII
1540). The trial court instructed only on the prior violent

fel ony

aggravat or (contenporaneous attenpted nurder of Christopher
Phi pps) and the avoid arrest aggravator. (TR Vol. VIII 1538).

In Payne v. Tennessee, 501 U.S. 808, 827, 111 S. Ct. 2597,

115 L.Ed.2d 720 (1991), the United States Suprene Court held
that the Eighth Amendnment to the United States Constitution

did not prevent the State from presenting evidence about the

2After a post-trial hearing, the trial judge ultimtely denied
the notion. (R Volunme |1 1473-1475).
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victim evidence of the inpact of the nurder on the victims
famly, and prosecutorial argunent on these subjects, if

permtted to do so by state |aw. ??

Subsequently, the Florida
| egi slature enacted legislation which permts the prosecution
to introduce and argue victiminpact evidence.

Section 921.141(7), Florida Statutes provides that once
t he prosecution has provided evidence of the existence of one
or nmore statutory aggravating circunstances, the prosecution
may i ntroduce, and subsequently argue, victiminpact evidence.
The statute provides that such evidence shall be designed to
denmonstrate the victinm s uniqueness as an individual human
being and the resultant loss to the community's nmenbers by the
victims death. Characterizations and opinions about the
crime, the defendant, and the appropriate sentence are not
permtted as a part of victiminpact evidence.

The standard of review for this third issue on appeal is

an abuse of discretion. Engl and v. State, 940 So.2d 389, 401-

402 (Fla. 2006). A motion for a mstrial should only be
granted when an error is so prejudicial as to vitiate the

entire trial. Id.

? In Payne, the United States Supreme Court found no
constitutional error in the adm ssion of testinmony from the
victinms’ nother and grandnother that her surviving grandchild
cries for, and msses his nom and his sister. Payne v.
Tennessee, 501 U.S. at 814.
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This Court should deny this claim for two reasons.
First, Green waived any claimthat the trial court erroneously
admtted M. Sievers’ and M. Hallmn's testinony when he
of fered no contenporaneous objection to those portions of the
t estimony about which he now conplains.?® This Court has rul ed
that in order to preserve this issue for direct appeal, a

cont enpor aneous objection nust be raised. Sexton v. State,

775 So.2d 923, 932 (Fla. 2000). See also Card v. State, 803

So.2d 613 (Fla. 2001). Geen's motion for mstrial at the end
of the testinony was not sufficient to preserve the issue.

Norton v. State, 709 So.2d 87, 94 (Fla. 1997).

This Court my also deny this claim because, with the
exception of two brief coments during the testinony of Janes
Hallman 111, none of the testinony about which G een conplains
crossed the line into inpermssible victim inpact testinony.
As such, Green cannot show the victim inmpact evidence was so
prejudicial as to vitiate the entire trial.

All of the testinmony offered by the State centered around
the loss suffered by M. Hallman’s famly and community as a

result of the nmurder and the grief his famly suffered as a

2 While Green raises this issue as a claimthe trial court
erred in denying his notion for mstrial, Geen seens also to
franme the issue as a substantive claimthe trial judge erred
in admtting victim inpact testinony. (1B 53). This latter
claim is procedurally barred because Geen offered no
cont enpor aneous obj ecti on.
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result of his death.
On several occasions, this Court has ruled that testinony
from famly nmenbers constitutes both relevant and proper

victim inpact evidence. Boni fay v. State, 680 So.2d 413, 419-

20 (Fla. 1996) (testinmony fromfamly nenbers constitutes both
rel evant and proper victim inpact evidence. Fam |y menbers
are unique to each other by reason of the relationship and the
role each has in the famly. A loss to the famly is a |oss
to both the comunity of the famly and to the [|arger

community outside the famly). See also Mansfield v. State,

758 So.2d 636,649 (Fla. 2000); Wndomyv. State, 656 So.2d 432

(Fla. 1995).
Moreover, this Court has permtted testinony simlar to

that offered by the Hallman famly. In Mansfield v. State,

758 So.2d 636, 649 (Fla. 2000), this Court ruled that the
testimony of the victinms nother-in-law about the effect of
the victims death on her surviving children was perm ssible
victiminpact evidence. This Court also found no error in the
adm ssion of two photographs of the victim one of her
pictured with her famly and the other of her and her children

engaged in church activities. 1d.

In Davis v. State, 703 So.2d 1055 (Fla. 1997), this Court
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rebuffed Davis’ challenge to the trial court’s ruling
permtting the victimis nmother to read a statenent she
prepared concerning the inpact of the child victims death on
her friends and famly. This Court noted the statenment
di scussed the victims inportance to her brother, sister,
not her, fam |y, and friends, testi nony this court
characterized as “clearly the type of evidence contenpl ated by
the decisions of this Court and the United States Suprene
Court.” 1d. at 1060.

Li kewise, in Burns v. State, 699 So.2d 646, 652 (Fla.

1997), a case in which the victim was an active duty police
officer, this Court found no error in the adm ssion of
testinmony from both the victinmis father and a fellow officer
outlining the victim s background, training, and character, as

well as his famly' s grief. See al so Kornondy v. State, 845

So.2d 41, 54 (Fla. 2003) (concluding that famly nenbers’
testinony the victim was an outstanding nenber of the
community, a devoted husband, and a loving son was wthin

statutory guidelines); Bonifay v. State, 680 So.2d 413, 419-

420 (Fla. 1996) (testinony from the victims w fe about the
i mpact of her husband’s death on her was perm ssible victim
i npact testinony).

In the instant case, while M. Sievers did briefly thank
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the prosecutor for his efforts in prosecuting the case, M.
Sievers offered no characterization or opinion about the
crime, the defendant, or the appropriate sentence. As such,
none of his coments fell within the prohibitions of Section
921.141(7), Florida Statutes. Green has failed to show this
one brief coment was so prejudicial as to vitiate the entire
trial. Janmes Hal | man I, as wel |, of fered no
characterization or opinion about the defendant or the
appropriate sentence. Contrary to Green’s assertions, the
record does not support Geen’s claim that Janes violated the
“Gol den Rul e”. Even presunming a wtness can violate the
“Gol den Rul e”, James never requested the jury to imgine the
pain of his father as he lay dying froma gunshot wound to the
head nor did he ask jurors to even inmagine the famly s own

pain and grief. See generally Garron v. State, 528 So.2d 353,

358-359 (Fla. 1988) (holding that such comments such as “you
can just imagine the pain of the victini are inproper Colden
Rul e coments). Instead, in context, it is clear Janmes was
sinply attenpting to explain to the jury that, prior to the
penalty phase, it had not been privy to the conplete picture
of M. Hallman’s uni queness as a human being and the resultant
| oss suffered by his famly and friends. (TR Vol. VIII 1472).

Finally, while Janes did briefly characterize the crinme
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as “senseless”, Geen cannot show these fairly innocuous
comments were so prejudicial as to vitiate the entire trial

First, the trial judge properly instructed the jury, both
before and after the testinony, that victim inpact evidence
could not be considered in aggravation nor could it be a part

of the weighing process. Kearse v. State, 770 So.2d 11109,

1133 (Fla. 2000) (approving the trial court's instruction to
the jury that they could not consider victiminpact testinony
to establish an aggravating circunmstance). The prosecutor did
not enphasi ze or even point to any part of the victiminpact
testimony during his closing argunment.

Additionally, the evidence presented during the gquilt
phase denonstrated, w thout question, the nurder was both
sensel ess and random During the guilt phase, the jury heard
evidence that M. Hallman died sinply because he was taking
his daily walk on the sane country road from which Ryan Thonas
Green decided to shoot a bull froma stolen car with a stolen
gun.

In Sexton v. State, 775 So.2d 923, 933 (Fla. 2000), this

Court considered Sexton’s claim that the trial judge erred in
admtting the testinony of the victims aunt. In particul ar
Sexton clai med her testinony, which characterized the victinis

murder as a senseless act of violence and made reference to
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the victims son who died under nysterious circunstances,
shoul d not have been put before the jury. This Court agreed
and ruled the wtness’ testinony exceeded the scope of
perm ssi bl e inpact evidence. This Court held, however, that
any error in allowng the testinony was harmnl ess because the
jury was already famliar wth the circunstances of the

victin s death. Sexton v. State, 775 So.2d at 933.

Because Green’s jury was famliar with the circunstances
of the nurder at the time M. Hallman’s son offered his
opinion the crime was “senseless,” Geen cannot show the
testinmony was so prejudicial as to vitiate the entire trial.
Accordingly, Green cannot show the trial judge erred in
denying his notion for mstrial and this Court should deny
this claim

| SSUE FOUR

WHETHER FLORI DA’ S CAPI TAL SENTENCI NG
PROCEDURES ARE UNCONSI TI TUTI ONAL PURSUANT
TO RING v. ARl ZONA

On July 8, 2003, Geen filed a notion to bar inposition

of a death sentence on the basis that Florida s capital

sentencing procedure is unconstitutional under Ri n V.
Ari zona. (R Vol. I 28). The trial court denied the notion.
(R Vol. | 79-81).

Green alleges the trial court should have granted the
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moti on because Florida’s death penalty is wunconstitutional

under the principles announced in Ring v. Arizona, 536 US.

584 (2002). This Court should deny this claim for two
reasons.

First, this Court has consistently rejected clains, on
direct appeal, that Florida s capital sentencing schene is

unconstitutional after Ring. Taylor v. State, 937 So.2d 590,

601 (Fla. 2006); Simmons v. State, 934 So.2d 1100, 1120 (Fla.

2006); Jones v. State, 845 So.2d 55, 74 (Fla. 2003); Butler v.

State, 842 So.2d 817,834 (Fla. 2003). \Wile Green asks this
Court to reconsider its position in these cases, Geen
presents no conpelling reason to do so.

Second, the trial judge found, in aggravation, that G een
had previously been convicted of a violent felony, nanely the
cont enporaneous attenpted first degree nurder and arned
robbery of Christopher Phipps. These felonies were charged by
indictment and a jury unaninmously found Geen guilty of them
As this court has determ ned on many occasions, the prior
violent felony aggravator alone satisfies the mandates of the

United States and Florida Constitutions. Door bal v. State,

837 So.2d 940, 963 (Fla. 2003). See also Seibert v. State,

923 So.2d 460, 474 (Fla. 2006). This claimshould be denied.

CONCLUSI ON
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Based upon the foregoing, the State requests respectfully
this Court affirm Green’s convictions and sentence to deat h.
Respectfully subm tted,
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