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INTRODUCTION

The Respondents’ devote less than three pages to the certified question in
this case — whether the specific 95.11(4)(g) two year defamation Statute of
limitations can be applied to a fase light clam which clearly fdls under the
95.11(3)(p) “any action not specificaly provided for in these statutes”
Respondents’ Answer Brief, pp. 36-39. We address first the reasons why the
attempt to avoid the plain language of the statute of limitations is unavailing. Then
we address the Respondents real argument — that false light and defamation are one
and the same — an argument which recognizes the weakness of its statute of
limitations position and seeks to avoid reversal by convincing the Court to rgect its
long standing recognition of false light or find that Floridd s libel statutes do not
require false statements of fact despite their plain language.

ARGUMENT

A. THE STATUTE OF LIMITATIONS

The Respondents’ offer Old Plantation Corp. v. Maule Industries, Inc., 68
So. 2d 180, 181 (Fla. 1953) astheir decisive case, saying that the dander of titlein
that case triggered the two year libel limitation statute, not the four year statute
which would have been applicable to a claim for disparagement and impairment of

the vendibility of title to real property. Respondents’ Answer Brief, pp. 36-37.
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Old Plantation opted for the two year statute because whatever name was
attached to the claim, “it is based on false and malicious statements.” 1d. at 181
(emphasis supplied). Ironicaly, Old Plantation makes our point. Had Joe
Anderson’ sfase light claim been “based on false and malicious statements” it
would have been a defamation claim and would have been subject to the two year
statute. But that underscores the heart of this case. Anderson' s claim was based
on truthful statements, so they could not be brought as defamation under Chapter
770, leaving only false light and the four year statute. That analyss, which is driven
by the plain language of Chapter 770, the plain language of Chapter 95, the plain
language of the Florida Jury Instructions on libel and the plain language of Florida
defamation law’ s requirement of false statements, explains why the Respondents
and their amici urge the Court to find that false light and libel are the same causes of
action. Aswe demonstrate below, they are wrong. In Old Plantation,
disparagement of title and dander of title were synonymous; here libel and fase light
based on true statements are legaly dissmilar.

B. Libel and False Light/True Facts are Not Synonymousin Florida

The Respondents recognize that nothing could be more harmful than to be

branded — falsdy — asa “wife murderer.”’ Respondents’ Answer Brief, p. 23. But

the theme of the Respondents’ Answer Brief is that, assuming arguendo that is
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what they did, Anderson’ s claim was a defamation claim and that he “re-pleaded a
libel claim as one for false light invasion of privacy in order to avoid the two year
statute of limitations that applies to defamation clams.” 1d. at 27.
It isimportant to keep in mind that the certified question in thiscaseisa

narrow one:

Is an action for invasion of privacy based on

the false light theory governed by the two

year statute of limitations that appliesto

defamation claimsor by the four year statute

that applies to unspecified tort clams.
The question rightly assumes the existence of false light in Florida and athough the
Respondents and their amici would like to close the door on fase light (even
attempting to introduce legidation to accomplish that goal,)* their only hope in this
caseisto try and convince the Court that the defamation statute of limitations
governsthisfalse light case and that our “effort to distinguish libel from falselight is

flawed.” Respondents’ Answer Brief, p. 32.

Let usanadyzethe “flaws.” First, Respondents say that

! See Appendix C to Petitioner’s Initid Brief containing the bills submitted in
the 2006 session aimed at false light and the statute of limitations. The legidative
effort has carried over to this session. See S.B. 1650, 39" Legis. Sess. (Fla. 2007)
and H.B. 1061, 39" Legis. Sess. (Fla 2007), each entitted “An act relating to
actions involving freedom of speech and press; creating s. 770.09, F.S.; providing
that the false light invasion of privacy cause of action is not recognized in Florida.”
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Anderson’' s “claim is not based upon the literally true statements contained in the
article,” but upon the ‘“ statement’ dlegedly implied by the article” and that
therefore “fadty isthe ‘ essence of plaintiff’ sclam.” 1d. at 32 (emphasisin
origind ). We agreethat “fadty” isthe essence of this case, but it is semantic (and
legdl) sophistry to say that the “fasity” in fase light is synonymous with the
“fagty” for defamation.

Chapter 770 governs “ Civil Action for Libd.” Section 770.01
provides:

Notice condition precedent to action or
prosecution for libel or slander

Before any civil action is brought for
publication or broadcast, in a newspaper,
periodical, or other medium, of alibel or
dander, the plaintiff shall, at least 5 days
before instituting such action, serve noticein
writing on the defendant, specifying the
article or broadcast and the statements
therein which he alleges to be false and
defamatory. (emphasis supplied).

So the sine qua non for initiating a libel action in Foridais telling the newspaper
which of its “ statements” are false. See Orlando Sports Sadium, Inc. v. Sentinel
Sar Co., 316 So. 2d 607 (Fla. 4" DCA 1975):

The statute clearly and expresdy requires the
notice to specify the statements therein which
the plaintiff allegesto be false and
defamatory. Although Appdlants’ notice
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specified the article there is no specification
as to the statements therein aleged to be
false and defamatory.

Id. a 610. Indeed Gannett has hoisted at |east one plaintiff on the petard of the
statute’ s specific statements requirements. In Gannett Florida Corp. v.
Montesano, 308 So. 2d 599 (Fla. 1% DCA 1975), afellow provided this 770.01

notice to Gannett:

“Pursuant to Florida Statute 770.01, you are
hereby notified that a civil action for libel will
be brought against The Gannett Florida
Corporation in the Circuit Court of Volusa
County Florida, after five days from the
service of this notice for the publication in
the newspaper “Today” on or about May 10,
1970, of the attached article which was fase
and defamatory in that it imputed a crime to
my client, Mr. Carmen Montesano.”

Id. at 599. Gannett refused to retract, Montesano won at tria, and Gannett
appealed, arguing that the 770.01 notice was insufficient. The court agreed and
reversed the judgment against Gannett:

An examination of plaintiff’s notice above
guoted in toto with the applicable statute,
aso above quoted in toto, readily revealsthe
deficiency. The statute clearly and expresdy
requires the notice to specify “the article,
and the statements therein, which he
[plaintiff] alegesto be fase and
defamatory.” Although plaintiff’ s notice
specified the article and attached a copy
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thereof there is no specification as to the

statements therein alleged to be false and

defamatory. The notice was therefore

insufficient. (See specia concurring opinion

in Adams v. News-Journal Corporation,

Sup. Ct.Fla. 1955, 84 So.2d 549).
Id. at 599-600.

The purpose of the 770.01 noticeisto alow the false
“ statements” to be corrected in order to avoid exemplary damages. See section
770.02(1) which speaks of “facts” and “ reasonable grounds for believing that the

statements. . . weretrue. . . .” (emphasis supplied).

2 The 770.02 statute provides, in relevant part:

Correction, apology, or retraction
by newspaper or broadcast
station

(1) If it appears upon the trid that
said article or broadcast was
published in good faith; that its
falsty was due to an honest mistake
of the facts, that there were
reasonable grounds for believing that
the statements in sad article or
broadcast were true and that, within
the period of time specified in
subsection (2), a full and fair
correction, apology, or retraction
was, in the case of a newspaper or
periodical, published in the same
editions or corresponding issues of
6



It isinteresting to consider what Anderson could have done
under 770.01 — how could he have specified fa se statements when the statements
were actually true? What would the Respondents do if they had been confronted
with a 770.01 letter which said that “ everything you have written about me is true,
but | want you to retract it anyway because it makes me look like | murdered my
wife.” Undoubtedly they would have done nothing, properly relying upon the
statutory requirement that Anderson could not bring alibel or dander suit in Florida
unless he met the condition precedent of 770.01, a condition precedent that he was
absolutely unable to meet.

At the heart of the Respondents’ (and amicis’) efforts to equate
fase light and defamation is their wilfull blindness to the stringent Chapter 770 pre-
suit requirements for alibel or dander claim. Anderson’ s argument istied to
Florida law, not general theories about libel, dander and fase light. An example of

the Respondents’ attempt to generally conflate false light and libel is their offer of

the newspaper or periodical in which
sad article agppeared and in as
conspicuous place and type as said
origina article or, in the case of a
broadcast, the correction, apology,
or retraction was broadcast a a
comparable time, then the plaintiff in
such case shall recover only actual
damages. (emphasis supplied).
7



Black' s Law Dictionary’ s definition of “false-implication libel” as embracing “a
fase implication or impression even though each statement in the article, taken
separately, istrue.” Respondents’ Answer Brief, at 34. What is most important is
that the definition is followed by this directive: “ See FALSE LIGHT; INVASION
OF PRIVACY.” Id. Soeven Black' s belies the Respondents’ notion that “libel by
implication” aways swallows the fourth factor in Florida false light: “ publication of
facts which place a person in afalse light even though the facts themselves may not
be defamatory.” Agency for Healthcare, 678 So. 2d 1239, 1252 n.20(Fla. 1996);
Allstate Ins. Co. v. Ginsberg, 863 So. 2d 156, 162 (Fla. 2003) (“ But here we affirm
that the statement in AHCA does correctly state what is included in Florida s tort of
invasion of privacy”). Indeed, the Court’ s recent reaffirmation of the false light
principles bolsters our argument that it is different from defamation and negates the
Respondents’ invitation to revist fase light' s reason for being.

Perhaps nothing reveals the Respondents desire to do away with
faselight and insulate themselves from “libel by implication’ than the
Respondents’ footnote that “[p]remising alibd claim on fase implications from
truth stated facts poses an obvious danger to free speech.” Respondents’ Answer
Brief, p. 34. They say there may bea “rare” case where “fase implication is

created by literdly true statements” and offer Brown v. Tallahassee Democrat,
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Inc., 440 So. 2d 588 (Fla. 1* DCA 1983) as an example. 1d. But Brown involved a
fase fact: Brown' s picture was identified to be “* Johnson, that of the accused in
fact on tria [for murder].” 440 So. 2d at 589. One of Respondents’ amici offers
Brown too, along with severa other Florida cases which they suggest indulge
defamation by implication (Brief of Amicus Curiae First Amendment Foundation,
p. 6), but we have already demonstrated that those cases involved factual falsities
and did not suggest that literally true facts can ever be the subject of libel, dander or
defamation. Petitioner’ s Initia Brief, pp. 14-15 and n.3.

The bottom lineis that libel in Florida requires a fal se statement.
The Respondents’ and the multiple media organizations amicus brief offer J. Clark
Kelso's 1992 “False Light Privacy: A Requiem” to support their arguments to kill
fdselight in Florida. Respondents’ Answer Brief, p. 29; Amended Brief of Amicus
Curiaein Support of Respondents, p. 4. But Professor Kelso actually makes our
point that truth and defamation are incompatible. Surveying the cases he wrote:

Each of these cases could be cited as proof

that false light exists, because in each case

the court permitted the case to proceed to

trial with false light as one possible theory.

Yetitisplainin each casethat if the

offending statement was false, a prerequisite

for ligbility under fase light, then there

would also be liability for defamation. The

false light cause of action added nothing to
the case that was already there. Asa
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practical redlity, these cases do not support

independent existence of faselight. They

support only the limited proposition that if

there can be liability for defamation there can

aso be liability for fase light.

J. Clark Kelso, False Light Privacy: A Requiem, 32 Santa ClaraL.Rev. 783, 843
(1992) (footnote omitted, emphasis supplied).

We agree that afase light claim based on false factsis
defamation in disguise. But thereisroom for afase light claim based on true facts,
and Kelso' s commentary underscores the fact that his focus is on the former, not
the latter. False light emanating from truthful factsis not “only in Prosser’ s mind”
(id. at 787), it existsto fill a gap which the mediawant to close: “ publication of
facts which place a person in afase light even though the facts themselves may not
be defamatory.” Agency for Healthcare, supra at 1252 n.20.

Finaly, Respondents’ overbroad statement that “thereis no
meaningful difference between libel and false light in theory, and absolutely no
difference between the torts in practical application” (Respondents’ Answer Brief,
p. 36) merely repeats their unwillingness to look the cases and Floridalaw in the
eye.

The Respondents cannot avoid the fact that the Supreme Court

of the United States has unequivocaly left open the question of whether truthful
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publications “may ever be subjected to crimina or civil ligbility” citing Florida Star
v. B.J.F., 491 U.S. 524, 532-33, 109 S.Ct. 2603, 105 L.Ed 2d 443 (1989) and
Bartnicki v. Vopper, 532 U.S. 514, 529, 121 S.Ct. 1753, 149 L.Ed. 2d 787 (2001).
Petitioner’ s Initid Brief, pp. 16-17. The Respondents’ responded with a non-
sequitur: “Nothing in Florida Star or Bartnicki undercuts the requirement that in
false light cases proof of fasity is constitutionally mandated.” Respondents’
Answer Brief, p. 35. Obvioudy there would have to be afalse portrayal; the
Supreme Court was not suggesting that truthful facts conveying atruthful portraya
Is potentialy actionable.

Nor does the Respondents’ invocation of Bartnicki’s comments
about privacy, public interest and the Warren and Brandeis 1890 law review article
(Respondents’ Answer Brief, pp. 35-36) close the door on the question left open
by the Supreme Court. Respondents say “the article about political clout in this
case’ is protected as a matter of public interest (id. at 35), but they omit the fact
that the false light passages were not about “ political clout,” but were about aten
year old hunting accident and divorce petition gratuitoudy thrown in to sgnal
murder and motive. No “public interest” was served by that portion of the article.
Florida Star and Bartnicki were prescient in leaving the door open:

Our cases have carefully eschewed reaching
this ultimate question [of whether truthful
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publication may be punished consistent with
the First Amendment], mindful that the future
may bring scenarios which prudence
counsals our not resolving anticipatorily.

Florida Sar, 491 U.S. at 532-33.

CONCLUSION

The Court should accept jurisdiction and reverse the decision
below. The Respondents’ and their amici clearly view the issue in this case as one
of great public importance. When the New York Times, ABC, ESPN the
Association of American Publishers, the Florida Press Association, Media General,
Cox Enterprises, the Orlando Sentinel, E\W. Scripps, and the Sun Sentinel Co.
band together (Amended Brief of Amici Curiae in Support of Respondents) and
then join with the Firs Amendment Foundation (Brief of Amicus Curiae First
Amendment Foundation in Support of Respondents Gannett Co., Inc. et a.), one
knows that more than the First Amendment is at stake; the desire to tailor Florida
law to suit thelr interests is paramount. This Court should decide whether the
decision below was consistent with Floridalaw. The fact that the Court of Appeals
certified its decision to this Court reflects both the importance of the issue and the
Court of Appeals’ recognition that there may be a different answer than the one

given below to the question presented.
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