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PRELI M NARY STATEMENT

Appel  ant, Dwayne Irwi n Parker, Defendant below, wll be
referred to as “Parker” and Appellee, State of Florida, wll be
referred to as “State”. References to the appellate records are:

“ROA” for the record on direct appeal;

“1-PCR’ for the postconviction record from SC02-1471
"2-PCR'" for the instant postconviction record SC06-2176;
“S” before the record cite for supplenental naterials;
"IB" for the initial brief.

B wwh e

STATEMENT OF THE CASE AND FACTS

Parker is appealing the denial of postconviction relief on
two clains remanded for an evidentiary hearing on the clains of
“counsel’s failure to present expert testinony on photography
and tool marking and failure to present significant mtigation
evidence at the penalty phase” pursuant this Court’s opinion in

Parker v. State, 904 So.2d 370, 379 (Fla. 2005).

On May 11, 1989, Parker was indicted for the first degree
murder of WIIliam N cholson, attenpted first degree nurder of
Robert Killen and Keith Mllow, and nine counts of arned

robbery. Parker v. State, 641 So.2d 369, 372 (Fla. 1994). He

was convicted on My 10, 1990 of first-degree nurder, nine
counts of arned robbery charges, and two counts of aggravated
battery with a firearm 1d., 641 So.2d at 373. By an eight to
four vote, the jury recomended death which the court inposed

upon finding four aggravators (prior violent felony, felony



nmurder, great risk, and avoid arrest) and no mtigation. On the
non- capital counts, Parker was sentenced to concurrent term of
year sentences (ROA 2026-29, 2325, 2383-92, 2862, 2887-95).

On direct appeal, this Court found the follow ng facts:

Shortly after 11 p.m on April 22, 1989, Ladson Marvin
Preston and Dwayne Parker entered a Pizza Hut in

Ponpano Beach. Preston was unarnmed, but Parker was
armed with both a small pistol and a sem -automatic
machi ne pistol. They forced the manager to open the

safe at gunpoint, and then Parker returned to the
dining room and robbed the custonmers of noney and
jewelry. Sixteen custoners and enpl oyees were in the
restaurant, and Parker fired six shots from the
machi ne pistol during the robberies, wounding two
cust oners.

Wiile Parker was in the dining room an enployee
escaped from the restaurant and tel ephoned 911 from a

near by busi ness. Broward County deputies arrived
shortly, and first Preston and then Parker left the
restaurant. Deputy Killen confronted Parker in the
parking lot, and Parker fired five shots at himwth
t he machi ne pistol. Parker then ran into the street
and tried to comandeer a car occupied by Keith
Mallow, his wife, and three children. Parker fired

t he machi ne pistol once into the car and then fl ed.

When soneone entered a nearby bar and told the patrons
that the Pizza Hut was being robbed, several of those
patrons, including WIIliam N cholson, the homcide
victim left the bar and went out into the street.
Tanmmy Duncan |eft her house when she heard shots and
saw Parker, carrying a gun, running down the street
with Nicholson running after him She heard anot her
shot and saw N chol son clutch his mdsection and then
fall to the ground.

Eventually deputies Baker, Killen, and McNesby
cornered Parker between two houses. McNesby' s police
dog subdued Parker, and he was taken to the sheriff's
stati on. The machine pistol and sone of the stolen
jewelry were found on the ground when Parker was taken
i nto custody. At the station noney and nore of the



stolen jewelry were found on Parker.

The state charged Parker with one count of first-
degree nurder, two counts of attenpted nurder, and
ni ne counts of arned robbery. Si x shell casings were
found inside the restaurant, five in the parking |ot,

and one in the street near where Nicholson fell. The
state's firearnms expert testified that all twelve
shell casings, as well as the bullet recovered from
Ni chol son's body, had been fired from Parker's machi ne

pistol. The theory of defense, however, was that the
bullet was msidentified and that a deputy shot
Ni chol son. The jury convicted Parker as charged on

the nmurder and arned robbery charges and of aggravated

battery with a firearm on the two counts of attenpted

nmur der . The trial <court agreed with the jury's

recommendati on and sentenced Parker to death.
Par ker, 641 So.2d at 372-73.

During the penalty phase, the defense presented Parker's
not her, Marion Sanders (“Sanders”), I nvesti gators, Howar d
Fi nkel stein (“Finkelstein”), and Carlton More (“More”), co-
def endant, Ladson Marvin Preston, Jr., and Dr. Caddy, a nenta
heal th expert. Finkelstein |ooked into Parker’s case with More
and between them they interviewed Parker, his nother, sister
brother, Rev. Parker, teachers, the sister’'s foster parent, and
the nother’s ex-boyfriend. Dr. Caddy spoke to Parker and his
nmother in addition to reviewng the police statenents and
Preston’ s deposition (ROA 2202-05, 2238-41).

Sanders testified she left Parker’s father when Parker was
three nonths old and she was first commtted to a nental

hospital when Parker was six years old. She had been conmitted

so often she could not recall the nunber. Fam |y and friends



had reported to Fi nkl estein Par ker’ s early life was
dysfunctional; his father left at an early age and his nother
had serious and nunerous nental problens. Sanders had periodic
“breakdowns”, one al nost every six nonths. Rev. Parker did not
take custody of Parker or Charrie Ferrette (“Princess”) when
their nother was hospitalized. Sanders’ behavior was extrenely
bi zarre and threatening; it included running dowm the street and
t hrough the house naked and speaking or yelling for God. On one
occasi on, Sanders pushed out a second floor screen and acted as
t hough she would throw Parker from the w ndow. Moore reported
that during one of Sanders’ nental breakdowns, when Parker was
six, she held him by his pants belt while hanging him out a
fourth story w ndow and threatening to drop him Sanders
treated Parker harshly when disciplining him and he felt his
sister was treated better. Because Sanders was not permtted to
take Parker or Princess to the nmental hospital, and Rev. Parker
woul d not take them the children were left with HRS which sent
them to separate foster hones. Dr. Caddy echoed nmuch of what
t he i nvestigators reported regar di ng Par ker’ s chi | dhood
i ncluding incidents of sexual, nental, and physical abuse. (ROA
2183-90, 2202-05, 2278-81).

Parker’s first crimnal arrest canme in 1979 when he was
i nvolved in a shooting. Dr. Caddy discovered that by 12 or 14

years of age, Parker had been arrested for burglary and



shoplifting; by 12, Parker had forned a lifestyle of living on
the streets. By ninth grade, he was associating with a *“bad
crowd” and began snoking nmarijuana and drinking; he had a
recurrent pattern of getting drunk. As part of his coping
mechani sm Parker, a nervous person, would self-nedicate (ROA
2202- 05, 2244-46, 2178-90).

Due to Sanders’ nental condition, famly nmenbers would take
in Princess, but Parker would be sent to foster care; this
caused him to feel abandoned. In foster care, Parker was il
treated. He was beaten with an electrical cord and had been
known to lie under his bed screaming for hours at a tine. On
t he occasions Princess was sent to foster care, it was to the
same stable famly; she had a better experience than Parker.
Parker felt the separation from his sister was cruel and harsh
(ROA 2205, 2279, 2281).

When Sanders was released from the nental hospital, she
woul d seek her children, but then have a relapse and return them
to foster care. This cyclical behavior lasted for years wth
Parker going to nunerous foster honmes and up to 17 schools
bef ore graduating. Finkel stein reported this constant change
precluded Parker from building social systens or devel oping
friends; there was no one to teach himright from wong and he
never had anyone upon whom he could trust. (ROA 2206 2280)

Parker reported to the investigators he would run away from



his foster hones due to mistreatnent. At seven, he was sexually
assaul ted nunerous tines. He was forced to offer sex in
exchange for shelter, yet, often after having sex, the nen would
not give Parker the shelter promi sed. He endured several sexual
batteries as a child at the hands of three foster parents, a
teenager, and various babysitters. Parker was an unw lling
partner and was afraid of beatings. Dr. Caddy opined Parker’s
sexual ity was blurred and he was nocked in school and suffered a
di sparagi ng ni ckname for years. Parker felt |ike an outcast; he
had no friends. Fi nkel stein concluded Parker was abused
mental ly, sexually, and physically. The abuse continued into
hi s high school years (ROA 2208-09, 2243-44, 2281).

Al t hough Rev. Parker had not been a part of Parker’'s life
since he was very young, Parker tried to reinitiate contact a
few years before the trial, but Rev. Parker made it clear he
wanted nothing to do with his son. Dr. Caddy reported Rev.
Parker left the famly when Parker was about two years old.
Once he departed, he never provided for his son. Parker was in
and out of HRS custody due to Sanders’ hospitalization and
di agnosi s of paranoid schizophrenia. He had been picked upon a
“fair bit” as a child and was beaten while living in foster
homes. By eight or nine, he learned to protect hinself by using
a broken soda bottle; in fact, once he cut a child who cane

after hi m During his school years, Par ker att ended



approximately 12 to 15 schools (ROA 2209, 2238-41).

Parker’s hone and school |ife were unstable which caused
instability in his relationships. He had relatively poor soci al
skills and developed no real sense of self worth. The only
people who had any neaning for Parker were his nother and
children. Having serious troubles in school wth bel ow average
intelligence, Parker did not do well scholastically. Oten, he
had tantrunms in school, throwing hinself on the floor, kicking
and scream ng as though having a fit. Eventually he was placed
in special education, but, those teachers ignored him (RA
2240- 42, 2248-49).

It was Dr. Caddy’'s opinion Parker had a nmjor alcohol
problem and sociopathic tendencies, but was not under the
i nfluence of extrene nental or enotional disturbance at the tine
of the crine. Wiile Dr. Caddy found Parker was under the
i nfluence of alcohol and was enotionally inpaired, he had to
admt the co-defendant reported Parker was not so inpaired he
did not know what he was doing. Dr. Caddy opined Parker’s
capacity to appreciate the crimnality of his actions and to
conform his conduct to the law was mldly inpaired, but did not
prevent him from judging his actions crimnal (ROA 2246, 2250
2262- 63 2270-71).

Upon conclusion of the case and ater receiving the jury's

eight to four recommendation of death, the trial judge



considered each statutory mtigating factor in his

order. The Court reasoned in part:

sent enci ng

2. The capital felony was commtted while the
Def endant was under the influence of extrene nental or
enotional disturbance. ... This Court finds that this
mtigating circunstance does not apply to the
Def endant . Al though the Defense clainmed that the
Def endant was under the influence of alcohol, the
evi dence adduced at trial establ i shed that t he
Def endant acted intentionally and deliberately at the
tine of the crinmes for which he was convicted. H s

co-defendant, Ladson Marvin Preston, Jr., testified at

t he Sentencing Hearing that the Defendant knew what he

was doing when he robbed the Pizza hut Restau

rant.

Further, Dr. denn Caddy, who was declared an expert

in the field of psychology, testified on cross-
examnation at the Sentencing hearing that the
Defendant was not so inpaired that he did not know

what he was doing, and that the Defendant was not

under the influence of extrene nental or enotional
di st ur bance.

6. The capacity of the Defendant to appreciate
the crimnality of his conduct or to conform his
conduct to the requirenents of |aw was substantially
i mpai red. ... This Court finds that this mtigating
ci rcunstance does not apply to the Defendant.
Al though the Defense clained that the Defendant was

under the influence of alcohol, the Defendant's own

expert, Dr. d enn  Caddy, testified on ¢

I 0OSS-

examnation at the Sentencing Hearing that the
Defendant was only mldly inpaired, and that this
inmpai rnent did not prevent the Defendant from being

able to nake the judgnent that what he was doing was

crimnal, and that the Defendant knew that his conduct

was crimnal .

(ROA 2892-93) (enphasis supplied). The court

evi dence offered for the "catch-all" mtigator opining:

consi dered

8. Any ot her aspect of the Defendant's character or

record, any other circunstances of the offense.

Thi s



Cour t finds that this non-statutory mtigating
circunstance does not apply to the Defendant. At the
Sentencing Hearing held on May 25, 1990, the Defendant
was allowed the unrestricted presentation of evidence
in mtigation. To that end, the Defendant presented
the testinony of M. Cary Kultau, Howard Finkel stein,
Esquire, and Carlton More, who all testified s to the
Def endant's social and behavioral history. M. Kultau
also testified as to the victims crimnal record.
The Defendant's nother, Marian Sanders, testified as
to the Defendant's chil dhood and her shortconmings as a
par ent . Ladson Marvin Preston, Jr. the Defendant's
co-defendant testified as to the Defendant's al cohol
consunption, inpairnment, and the circunstances of the

r obbery. Dr. denn Caddy testified as to his
psychol ogi cal evaluation of the Defendant and the
Defendant's childhood history and |ife experiences.
This Court has considered all of the evidence

presented at the Sentencing Hearing, along with the

ci rcunstances of the offense and finds nothing in the

Def endant's character or record to be in mtigation.

This Court does not consider the fact that the victim

who was an i nnocent bystander, had a crimnal record,

to be a mtigating circunstance.

(RQA 2893-94)

In aggravation, the trial court found: (1) prior violent
felony; (2) knowingly created a great risk of death to others;
(3) felony nurder (robbery); and avoid arrest. Parker, 641
So.2d at 377 (ROA 2888-92). The court found that in spite of
the penalty phase presentation, no mtigation was established.

ld. at 377 (ROA 2894). Upon direct appeal review, Parker’s

conviction and sentence® were affirmed 1d. at 378 and on January

! On direct appeal, Parker raised issues addressed to: (1) Jury
Sel ection; (2) Discovery Violation; (3) Failure to Inquire About
Counsel ; (4) Jury Instructions and Argunent to Jury; (5) Ex
Parte Proceeding; (6) First Degree Miurder During Flight from a
Felony; (7) Mdtion for New Trial; (8) Jury Penalty Proceedi ngs;



23, 1995 certiorari was denied. Parker v. Florida, 513 U S

11331 (1995).

On March 24, 1997, Parker filed a shell postconviction
motion (1-PCR 1-112) and on June 5, 2000, an anended notion
raising 25 clains (1-PCR 299-426). The State responded (1-PCR

469- 1147) and on April 18, 2001 a Huff v. State, 622 So.2d 982

(Fla. 1983) hearing was held. On February 12, 2002, relief was
denied summarily (1-PCR 1484-1532, 1537-58, 1559-80). 0y
appeal, this Court affirmed the denial of collateral relief with
the exception of two clainms of ineffective assistance of counsel
addressed to the decisions not to call experts in photography
and tool marking and for failing to present significant
mtigation evidence. Par ker, 904 So.2d at 379. Additionally,
Parker's state habeas corpus petition was denied. Id.

On remand, the court conducted the required evidentiary
hearing on February 16, 17, 20, 21, and March 6, 2006, at which,
Par ker called qguilt phase counsel, Bo Hitchcock, Esq.
("Hi tchcock"), penalty phase counsel, Ted Booras, Esq.
("Booras"), friends/famly nenbers (Virginia Holconb, Princess
Ferrette, Gegory Pender, Dr. Larry Richardson), investigators
used by counsel in 1989/90 (Howard Finkelstein, Carlton Mbore,

and Cary Kultau ("Hultau")), nental health experts (Dr. @G enn

(9) Circunstances Found by the Trial Court; (10) Failure to
Consider or Wigh Mtigation, (11) Proportionality; and (12)
Constitutionality of Section 921.141. (1-PCR 621-98).

10



Caddy, Dr. David Pickar, Dr. Jethro Toonmer, and Dr. Barry
Crown), and photography expert, Robert Wnan. Absent from
Parker's wi tnesses was an expert in tool marking.

The evidentiary hearing testinony reveal ed that Parker was
indicted on May 11, 1989 and the public defender was appointed,
only to be replaced in Septenber, 1989, by Hitchcock, who had
been practicing crimnal |aw exclusively for 12 years. Hi tchcock
secured the appointnment of Booras as second-chair/penalty phase
counsel, as he had conducted or prepared several capital penalty
phases previously. They explained that they received the
materials and information gathered during the public defender's
investigation (2-PCR 3 18, 21-23, 93-95, 129-30) and that their
theory was to show Parker's “horrific childhood” and to humani ze
himto obtain a life sentence. Toward this end, they presented
the two public defender investigators, Howard Finkelstein
("Finkel stein"), Carlton Mwore ("More"), Parker's nother, his
co-def endant, Ladson Preston, and Dr. Caddy.

At the evidentiary hearing, Dr. Caddy, Finkelstein, Moore,
Kul tau, Ms. Holconb, M. Ferrette, M. Pender, and Dr.
Ri chardson, offered testinony which was cunul ative to that which
was offered at trial regarding Parker's social/famly history.
Drs. David Pickar, Jethro Tooner, and Barry Crown, offered
mental health mtigation which was underm ned by test scoring

errors, was cunulative to trial testinony, and/or was nerely a

11



nore favorable, although unsupported, diagnosis by a new expert.
The judge, who had been the sentencing judge, rejected the newy
offered mtigation as either cunulative to that which was
presented at the original penalty phase or not credible

evi dence,? thus, not supporting the Strickland v. Washington, 466

U S. 668 (1984) claim

Simlarly, the court rejected the claim of ineffective
assistance with respect to the allegation counsel failed to
present forensic experts in photography and tool marking, to
challenge the origin of the bullet which killed the victim
This was based in part on the unrefuted trial testinony which
reveal ed that the bullet renoved fromthe victinls bone was the

one photographed and put into evidence.® (ROA 375-78, 1560- 64;

2 The trial court stated:

As was noted earlier, the defense presented various
mental health experts during this post conviction

heari ng. These experts were allowed to render
opinions in their field about enotional, psychol ogical
and nental health of the defendant. The court having
consi dered the know edge, skill, training, education

and experience of the experts, and nost inportantly,
having considered the reasons for their opinions,
finds that their opinions are not credible to a large
extent and in no way would underm ne or change the
original proceedings or result in this case.

gZ-PCR.Z 351-52)

Dr. Bell explained the victimdied froma single gunshot wound
fired from a distance of two to twenty-four inches. After
removing the bullet, he washed and photographed it, placed it in
an evidence envelope, and initialed the envelope. He made an in
court identification of the bullet and envel ope, explaining the
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1623-24, 1631-32, 1635-47, 1650-64, 1704-54, 1764-70, 1776- 86,
1799- 07, 1800-04). In fact, on direct appeal, this Court
concluded: “Detective Cerat attended the autopsy and took the
phot ographs that yielded the original and subsequent prints and
testified that, because of the flash, the bullet in the original
prints appeared white in the middle and gold* at the edges.
Par ker cross-exam ned Cerat extensively about photography.”

Parker v. State, 641 So.2d 369, 374 (Fla. 1994).

At the evidentiary hearing, Htchcock admtted he was a

slide evidence taken by him was overexposed, but reflected the
bullet extracted from the victim was copper in color with a

smal | cut. He avowed the State’'s photos depicted the fatal
bulletWhile he admtted describing the bullet in his autopsy
report and initial deposition, as silver wth very little

def ormati on, upon review of the slide negative, he concluded the
bul l et was copper in color with a cut caused when renoving it

from the victim (ROA 375-78, 1623-24, 1631-32, 1635-43, 1645-
46). Detective Cerat (“Cerat”) was at the autopsy and testified
he phot ographed the copper bullet renoved from the victim (ROA
1560-64). When the State sought to present Dr. Besant-Matthews,

as an expert forensic photographer to testify Cerat's photo was
a photo of the fatal bullet, the court excluded the testinony
because of his late disclosure and cunulative nature of his
t esti nmony. Firearms examiner, Patrick Garland, testified
Parker’s gun held 33 cartri dges, was recovered wth 20 copper-
j acketed rounds, and the shell casings collected fromthe scenes
were fired fromthat gun. Over defense objection, he testified
Cerat's photo accurately depicted the fatal bullet (ROA 1704-54

1764-70, 1776-86, 1799-07).

“ Dr. Bell and Detective Cerat have described the color of the
bullet as gold or vyellow The Patrick Garland, the |ead
attorneys, and Florida Suprenme Court referred to it as “copper”
or “gold”. Parker v. State, 641 So.2d 369, 374 (Fla. 1994). For
consistency, the State will refer to the bullet as gold, except
when quoting from a witness’ testinony. VWat is inportant is
the bullet was described as having sone formof a yellow cast as
opposed to a silver color.
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prof essi onal photographer as well as an attorney. \Wile Parker
presented Robert Wman to confirmthat the color of a photograph
may be alerted, the court noted that no experts in tool marking
were called and that no experts were presented who could refute
the origin of the fatal bullet. The court stated in part:

It nust be pointed out that in the post conviction
evidentiary hearing, the defense could not produce one
witness who testified any differently than the
testinony that was presented at the trial. Therefore,
the Court nust conme to the conclusion that the defense
could not and therefore did not find one person on
earth that will render an opinion that the bullet that
the State and jury said killed the victimwas not in
fact the bullet that not only killed the victim but
also the sanme bullet that came out of the victins
(sic) body and was presented as evidence in court.

(2-PCR 2 353). As a result, the court concluded that Parker

failed to carry his burden under Strickland, and denied relief.
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SUMVARY OF THE ARGUMENT

Issue | - The trial court correctly resolved any
credibility issues and factual disputes in determning that
def ense counsel effectively investigated and prepared a penalty
phase case, and that the postconviction presentation of
mtigation was either not credible or nmerely cumulative to the
original penalty phase presentation. Li kewt se, the court
applied the proper law as outlined in Strickland and its progeny
in determning that counsel was not ineffective. The denial of
relief nmust be affirned.

| ssue |1 - Parker has failed to carry his burden under

Strickl and. Trial counsel, also a professional photographer,

professionally tied this case and challenged the State's
phot ogr aphi ¢ evi dence. Further, as the trial court concl uded,
Parker failed to present any expert wtnesses to refute the
origin of the fatal bullet. As such, neither deficient

performance nor prejudice under Strickland were found. The

court's resolution of the facts is supported by conpetent,
substantial evidence, and the |law was applied properly. Thi s
Court should affirm

| ssue IIl - Parker had a fair evidentiary hearing on the
remanded i neffective assistance of counsel issues.

Sub-issue A - The trial court correctly determ ned that the

motion for recusal was legally insufficient and denied it

15



accordingly. This Court should affirm

Sub-issue B — The court properly precluded Parker from
calling Dr. Bell, Cerat, and State Attorney M chael Satz. , as
their proffered testinony was not relevant to the Strickland
i ssue, but was beyond the scope of the remand. The issue before
the court was whether defense counsel should have obtained
phot ography and tool marking experts to refute the origin of the
fatal bullet. Calling those persons who established the chain
of custody of the bullet and who had testified extensively at
trial or prosecuted the case could add nothing to the Strickland
i ssue before the court. This issue focuses on defense counsel's
actions, and whether counsel could have/should have found an
expert to refute that the bullet photographed in the victinls
sacrum and entered into evidence was of the same color as
Parker's amunition and canme fromhis gun. As the evidence bore
out, Parker was unable to find any expert to refute the trial

evi dence.
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ARGUMENT
| SSUE |

PENALTY PHASE COUNSEL RENDERED EFFECTIVE ASSI STANCE
UNDER STRI CKLAND V. WASHI NGTON (rest at ed)

Par ker conplains that the court erroneously determ ned that
counsel rendered effective assistance of counsel. It is
Parker's position that counsel was ineffective for relying upon
prior counsel's seven nonth investigation of mtigation. He
asserts that a new, independent mtigation investigation should
have been conducted, and counsel should have ©personally
interviewed and presented Wi tnesses, obtained additional
records, and offered mtigation of Parker's: (1) severe
deprivation and abuse as a child and (2) nental infirmties.
Not only did counsel interview sone wtnesses, but it was proper
for him to rely on the investigation others conducted. He
presented the investigators who spoke to famly, friends, and
ot hers who knew the defendant, and obtained the services of a
mental health expert who also testified at trial. Al this fel
wi thin the broad range of professional conduct.

Furthernore, Parker's conplaints are neritless. As the
trial court found, "there was little difference between the
penalty phase presentation at the trial and the post conviction
(sic) presentation,"” in fact, "the evidence introduced at the

[ postconviction] hearing was nothing nore than cunulative to
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that which was presented at the trial" and any new evidence
"offered nothing which would undermne the confidence of the
original proceeding, or the jury's recommendation." (2-PCR 2
350-51) Further, upon consideration of the "know edge, skill

training, education and experience [of Parker's postconviction
mental health] experts, and nost inportantly, having considered
the reasons for their opinions" the Court found those opinions
"not credible to a large extent” and in no way supportive of a
change from the original trial proceedings. (2-PCR 2 351-52)
These findings are supported by conpetent, substantial evidence
and the legal conclusion conports with the law as set forth in

Strickland and its progeny. This Court should affirm

The standard of review for ineffectiveness clains follow ng
an evidentiary hearing is de novo, wth deference given the
court’s factual findings. “For ineffective assistance of counsel
clainms raised in postconviction proceedings, the appellate court
affords deference to findings of fact based on conpetent,
substantial evidence, and independently reviews deficiency and

prejudice as m xed questions of law and fact.” Freeman v. State,

858 So.2d 319, 323 (Fla. 2003).

... we review the deficiency and prejudice prongs as
m xed questions of |law and fact subject to a de novo

review standard but ... the trial court's factual
findings are to be given deference. So long as the
[trial court's] decisions are supported by conpetent,
substantial evidence, this Court wll not substitute

its judgnent for that of the trial court on questions
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of fact and, likewise, on the credibility of the
w tnesses and the weight to be given to the evidence.

Arbel aez v. State, 898 So.2d 25, 32 (Fla. 2005)°

To prevail on an ineffectiveness claim the defendant nust
prove (1) counsel’s representation fell below an objective
standard of reasonableness, and (2) but for the deficiency,
there is a reasonable probability the result of the proceeding

woul d have been diff erent. Strickland, 466 U.S. 688-89.

First, the defendant nmust show that counsel's
performance was deficient. This requires show ng that
counsel nmade errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Anmendnent. Second, the defendant rust
show that the deficient performance prejudiced the
defense. This requires showi ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001). At all tines,

t he def endant bears t he bur den of pr ovi ng counsel ' s
representation fell bel ow an obj ective st andard of
reasonabl eness, was not the result of a strategic decision, and
that actual, substantial prejudice resulted fromthe deficiency.

See Strickland; Ganble v. State, 877 So.2d 706, 711 (Fla. 2004).

In Davis v. State, 875 So.2d 359, 365 (Fla. 2003), this

> Reed v. State, 875 So.2d 415 (Fla. 2004); Davis v. State, 875
So.2d 359, 365 (Fla. 2003); State v. Riechmann, 777 So. 2d 342
(Fla. 2000); Sins v. State, 754 So. 2d 657, 670 (Fla. 2000).
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Court reiterated that the deficiency prong of Strickland
requires the defendant establish counsel’s conduct was “outside
the broad range of conpetent performance under prevailing

prof essional standards.” (citing Kennedy v. State, 547 So.2d

912, 913 (Fla. 1989). Wth respect to performance, *“judicial
scrutiny nust be highly deferential;” “every effort” nust *“be
made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”
and “evaluate the conduct from counsel's perspective at the

time.” Strickland, 466 U. S. at 689; Davis, 875 So.2d at 365. In

assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance.” Strickland, 466 U.S. at

688-89. The ability to create a nore favorable strategy years

| ater does not prove deficiency. See Patton v. State, 784 So.2d

380 (Fla. 2000); Cherry v. State, 659 So.2d 1069 (Fla. 1995).

“A court considering a claim of ineffectiveness of counsel need
not nake a specific ruling on the performance conmponent of the
test when it is clear that the prejudice conponent is not

satisfied.” Maxwell v. Wainwight, 490 So.2d 927 (Fla. 1986).

Expoundi ng upon Strickland, the Supreme Court cautioned in

Wggins v. Smth, 539 U S. 510, 533 (2003):

In finding that [the] investigation did not neet
Strickland's performance standards, we enphasize that
Strickland does not require counsel to investigate
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every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentencing. Nor does Strickland require

defense counsel to present mntigating evidence at
sentencing in every case. Both conclusions would

interfere W th t he "constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the nuch nore

limted principle that "strategic choices nmade after
| ess than conplete investigation are reasonable"” only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation.™ ... A
decision not to investigate thus "nmust be directly
assessed for reasonabl eness in all the circunstances.”

Waggins, 539 U S at 533. From WIllians v. Taylor, 529

U S. 362 (2000), it is clear the focus is on what efforts were

undertaken and why a strategy was chosen. I nvestigation (even
non- exhausti ve, prelimnary) is not required for counsel
reasonably to decline to investigate a |Iline of defense

t horoughly. See Strickland, 466 U S. at 690-91 (“[s]trategic

choices made after less than <conplete investigation are
reasonable precisely to the extent the reasonable professional
judgnents support the limtations on investigation.”).

Foll owi ng the evidentiary hearing, the trial court noted in
its order denying relief, its superior vantage point having
presided over Parker's 1990 trial and his 2006 evidentiary
hearing where the court was being asked to evaluate penalty
phase counsel's perfornance especially wth respect to the
guantity and quality of the mtigation presentation and the

i mpact such woul d have on the sentence. The court reasoned:
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It should be noted that the author of this
opinion is the sane Judge who presided at the
Def endants (sic) trial in 1990. Furthernore, this
Judge has reviewed the testinmony of the wtnesses
presented at the hearing on the post conviction
i ssues, independently determned the credibility of
the wtness' (sic) and is in a unique position to
eval uate the post conviction relief clainms relative to
the testinony and other evidence presented at the
original trial of the defendant, and to evaluate and
determine the quality of representation the defendant
recei ved throughout the entire case.

The Court is aware of the standards and
requirements set forth in Strickland v. Washington
and the various and nunerous Florida Suprenme Court
opi nions applying, construing and interpreting the
Strickland standards. Al  findings of fact and
application of |law are entered with know edge of, and
conformty to those opinions.

At the npbst recent evidentiary hearing, Parker
called as wtness (sic) his gquilty phase trial
counsel, Robert Hitchcock; penalty phase counsel, Ted
Boor as; vari ous friends and famly menber s,
i nvestigators used by counsel for preparation of the
guilt and penalty phases, nental health experts,
(including psychologists and other wtness (sic) who
were allowed to express opinion testinony), and a
phot ogr aphy expert.

Parker was indicted on My 11, 1989 and the
office of the Public Defender was appointed to
represent him

On Septenber 7, 1989 special assistant public
def ender Robert Hitchcock was appointed to represent
Parker. Hitchcock was and is an experienced, capable,
and talented crimnal defense attorney.

As part of the preparation for this case,

Hitchcock had discussions with the original public
defender and net with and obtained the investigative
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materials generated by the public defender during the
five nmonth period he represented Parker.

Hi tchcock requested and obtained second chair
counsel, M. Booras, who had served as the attorney in
several capital penalty phase trials previously. In
essence, Hitchcock conducted the guilt phase of the
trial while Booras |led the penalty phase. Toget her
they secured the assistance of Dr. denn Caddy, as a
confidential nmental health expert, and the services of
private investigators Gary Kaltau, and Lee Betz, as
well as a ballistics and rook narketing expert, Ed
Wttacker

Much of the investigation and testinony on behal f
of Parker was done by Howard Finkelstein who is now
the duly elected Public Defender of the 17th Judici al
Circuit; and Carlton More, who at the tinme was and
still is a city comissioner of the City of Fort
Lauderdal e, Florida.

Both M. Finkelstein and Conm ssioner More were
called as witnesses during the penalty phase of the
trial in an attenpt to humani ze parker to the jury
These wi tnesses were allowed to testify about Parkers
"horrific childhood" w thout being substantially cross
exam ned on that issue. Therefore, the defense was
allowed to present the nost dismal and mtigating
factors of Parkers (sic) life to the jury through the
use  of articul ate, credible and well pr epar ed
W t nesses. The Fi nkl est ei n/ Mobor e mtigation
presentation was a credi ble, condensed, uninpeachable
and heart rendering version of Parkers (sic) early
life based on the information they had gathered during
their investigation. It presented Parker in the best
i ght possi bl e to t he jury, consi deri ng t he
ci rcunst ances.

At the mtigation phase of trial, the follow ng
persons also testified: Cary Kultau, one of the
investigators; Parkers (sic) nother, Marion Sanders;
Co-def endant, Ladson Marvin Preston, Jr.; and Dr.
Caddy.

Al were thoroughly prepared and through nuch
hearsay testinmony, presented what they knew or what
they had learned, in an effort to help Parker. There
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was little difference between the penalty phase
presentation at the trial and the post conviction
present ati on.

The trial Court permtted Dr. Caddy to present
Parkers (sic) biography and to humanize him w thout
subj ecting hi s testinmony to meani ngf ul Cross-
examni nati on. The record reflects that the State
objected to this defense strategy, but the defense
prevail ed and placed Parkers (sic) difficult chil dhood
before the jury at least three tines, wthout the
State being able to challenge the underlying
representati ons nmade by the witness' (sic).

In this post conviction hearing, Parker repeated
the same nethod used at the trial, by presenting
several different wtnesses who testified about his
difficult childhood. However, the evidence introduced
at this hearing was nothing nore than cunulative to
that which was presented at the trial. The new
evidence offered nothing which would undermne the
confidence of the original proceeding, or the jury's
reconmendat i on.

Foll owi ng the penalty phase and prior sentencing,
the defendant was able to place before the Court
addi ti onal evidence supporting his plea that a life
sentence shoul d be inposed, even though this procedure
was not specifically allowed by Florida case |aw at
that tine. Approximtely two years after his
sentencing, the Florida Suprenme Court in the case of
Spencer v. State, 615 So.2d 688, 691 (Fla. 1993) rul ed
that the defendant be given another opportunity to
present mtigating evidence to the court before
sent enci ng.

Prior to inposition of sentence, again Carlton
Moore and Howard Finkelstein testified to the court
about Par ker s (difficult) chi | dhood and ot her

mtigating factors. Al so, Dwayne Bontrager, a
therapist from the jail, was called as a witness to
say that Parker had been in therapy, that he was
hel pful, genuinely sensitive, and would be a nodel
pri soner.

As was noted earlier, the defense presented
various nental health experts during this post
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conviction hearing. These experts were allowed to
render opinions in their field about the envotional,
psychol ogi cal and nental health of the defendant. The
court havi ng consi der ed t he know edge, skill,
trai ning, education and experience of the experts, and
nost inportantly, having considered the reasons for
their opinions, finds that their opinions are not
credible to a large extent and in no way would
under m ne or change the original proceedings or result
in this case.

Therefore, the defendant has failed to prove the
greater weight of the evidence through these nental
health experts that his trial counsel was ineffective
for their failure to find and call these witnesses in
the mtigation phase of his trial

In summary, the defendant was not able to present
any new or different testinony or evidence on
statutory or non statutory mtigating factors, no

anmount of investigation or research could have
produced any nore or better wtnesses that were
presented at his trial, and the evidence that was

presented at the hearing does not neet the Strickland
standard requiring any further proceedings.

The defendant has failed to neet the Strickland
standard on this issue. Post conviction relief 1is
therefore Denied on this issue of whether or not
Parker failed to present significant mtigation
evi dence at the penalty phase of his trial.

(2-PCR. 2 348-52). The record supports these findings o fact
and concl usi ons of | aw.

On Septenber 7, 1989, sone five nonths after appointnment of
Warner Ods ("Ads"), of the Public Defender's Ofice, a
conflict was declared, and counsel was placed by Robert *“Bo”
Hitchcock (“Hitchcock”), who had been practicing crimnal |aw

exclusively for 12 years. By the time Hitchcock took over

Parker’'s case, he had done two or three first-degree mnurder
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cases, in addition to non-capital felony and mi sdeneanor trials.
H tchcock’s experience also included taking a defense sem nar
for capital cases and litigation (2-PCR 3 18, 21-23, 93-95).
Hitchcock specially requested and obtained second-chair
counsel, Ted Booras (“Booras”), who had conducted or prepared
for several capital penalty phase trials previously. The case
preparation work was divided between the attorneys, although
they consulted wth each other on both phases; Hitchcock
conducted the guilt phase, while Booras |led the penalty phase.
Toget her, Hi tchcock and Booras secured the appointnment of Dr.
G enn Caddy, as a confidential nental health expert, and
utilized the services of private investigators Cary Kultau,® and
Lee Betz, as well as a ballistics/tool marking expert, Ed
Wttacker. (2-PCR 3 129-30). Additionally, as part of his
preparation for the case, H tchcock had |ong discussions wth
O ds, and obtained the investigative materials and files of the
Public Defender's Ofice which included notes and records
obtained by its investigators, Howard Finkelstein, and Carlton
Moore, both of whom Booras called during the penalty phase to

testify about Parker’s life and to humani ze him

® M. Kultau was an 11-year veteran of the Ponpano Beach Police
Departnment’s Hom cide Unit. He may have done another capital
case along with Parker’s as a private investigator. (2-PCR 3
119- 20; 2-PCR. 5 384-85).
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Booras had been an attorney for about four years at the
time of Parker’s trial, had taken the capital sem nar taught by
Ri chard Green,’ lectured on various areas of crimnal issues both
locally and nationally, and had prepared for ten penalty phases,
i ncl udi ng one for Duane Owen,® al though Parker’s was the only one
he took to trial. Subsequently, Booras has been declared an
expert in crimnal defense. As noted by Hitchcock, the defense
theory for the penalty phase was to show Parker’s “horrific
chil dhood” and that he was sonmeone who deserved life
i mprisonment. \Wile Booras’ nenory was clouded, he recalled his
i nvestigation entailed discussions with Parker, Parker’s nother,
Parker’s wi fe, investigators, Finkelstein and Moore, and a third
investigator, Cary Kultau, hired by the defense to | ook into the
Victims background. (2-PCR 5 269-72, 285-86, 294, 297-301).

The appellate record supports Booras’ testinony that his
strategy was to try and hunmani ze Parker. Toward this end,
Booras filed a notion in limne to preclude the State from
di scussing Parker’s 1990 robbery and two 1979 convictions.
Simlarly, he waived the statutory mtigator of |ack of prior

significant crimnal history to further support his argunent

" Richard Green was one of the best capital appellate attorneys
in Florida, if not nationally. (2-PCR 5 300-01).

8 Booras successfully represented Dwayne Omnen on appeal,
obtaining a new trial. Further, he started the penalty phase
i nvestigation before noving to the State Attorney’s Ofi ce.
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that the prior convictions should be excluded and the pending
robbery charges should not be presented to the jury. (ROA 2090-
94). Borras affirnmed that the penalty phase strategy was to
downpl ay or exclude the negative actions/crimnal activities of
Parker, while highlighting his difficult childhood. The defense
hi ghlighted the vicissitudes Parker faced when abandoned by his
f at her, his troubles during the times his nother would
deconpensate, succunb to her schizophrenia, and be hospitalized
and Parker would be sent to foster honmes where he would endure
sexual, physical abuse at the hands of his foster parents,
peers, and nei ghborhood residents.

These themes and strategy were brought home when Booras
spoke in his opening statenent about Parker’s father abandoning
his fam|ly and then argued, because the father was not call ed as
a wtness, that his father did not care about his son to that
day as he was not willing to help even when Parker faced the
death penalty. (ROA 2104-06). Booras used the testinony of two
investigators to paint the picture of Parker’s life before the
jury. This enabled the defense to avoid cross-exam nation of
the individual fact witnesses and pernmitted the investigators to

outline Parker’'s entire life in a coherent story.°® The

® Such a presentation escaped the oft-times disjointed and

pi eceneal accounts of a parade of famly and friends who nmay not
be able to give an overall picture of the defendant’s life.
| ndi vidual fact witnesses if called by the defense would have
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Fi nkel stein/Moore nitigation presentation was a condensed,
uni npeachabl e, and distilled version of the information they had
gat hered during their investigation.

Al though additional famly and friends were called to
testify at the evidentiary hearing, it is interesting to note
that the postconviction presentation was alnost identical to the
trial presentation. To fully understand the cumul ative nature
of the postconviction case, it is necessary to understand what
was actually presented at trial with respect to mtigation. A
trial, the defense presented investigator Cary Kultau to report
on the Victims prior burglary convictions, Par ker’ s not her,
Marion Sanders (“Sanders”), Investigators Finkelstein and Moore,
co-defendant, Ladson Marvin Preston, Jr. (“Preston”), and Dr.
Caddy, a nental health expert. Finkelstein |ooked into Parker’s
case with More and between them they interviewed Parker, his
not her, father, sister, brother, teachers, the sister’'s foster
parent, and the nother’'s ex-boyfriend. Dr. Caddy spoke to
Parker and his nother in addition to reviewing the police
statenents and Preston’s deposition (ROA 2202-05, 2238-41).

Whil e Finkelstein testified at the evidentiary hearing that his

been subject to their own credibility issues, whereas Booras’
use of Finkelstein, an articulate attorney/investigator, who was
to beconme the elected Public Defender for Broward County and
Moor e, an equally articulate and sitting elected Gty
Commi ssioner gave the mtigation presentation a cohesive,
intelligent, and serious quality.
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five nonth investigation was nerely prelimnary, the appellate
record belies that <claim as the trial court concl uded.
Mor eover, t he cunul ati ve nat ure of t he post convi ction
presentation |ikew se undercuts Finkelstein's characterization
of his investigation and establishes that counsel was not
i neffective as defined by Strickland.

Booras' wuse of investigators, Finklestein and Moore, as
well as Dr. Caddy, permtted the defense to present Parker’s
“bi ography” and to humani ze him wi thout subjecting the evidence
presented to cross-exam nation. The record reflects that the
State objected to the defense strategy (ROA 2179, 2207), but the
defense prevailed, and placed before the jury a triple
accounting of Parker’s history. Three tinmes, through three

W tnesses, the jury heard about Parker’s difficult childhood,

his nmother’s nental condition, the physical, sexual, and
enotional abuse he suffered, and other aspects of his life.
Again, all wthout the State being able to challenge the

underlying facts. During the postconviction proceedi ngs, Parker
repeated his penalty phase presentation by offering several
different wi tnesses, but no new information. The evidentiary
hearing presentation was nothing nore than evidence cumnulative
to that which was presented before. Furthernore, several of the
mental health experts’ opinions were discounted because they

relied upon the results of another expert which were shown, and
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conceded to be, erroneous. As the court found, Parker offered
not hi ng which would underm ne confidence in the representation

he received or the sentence inposed. The Strickland burden was

not net and relief was denied properly.
At the penalty phase Sanders, Parker’s nother, reported:

1. Fat her abandoned Parker at 3 nonths of age - father
al ways refused to take custody of Parker;

2. Mot her committed to nental hospital; she was in and
out of mental hospitals and conmmtted so nmany tines
she coul d not keep record;

3. Because father did not want Parker and refused to take
hi m when asked on several occasions, Parker went to
HRS and to different foster care hones each time his
not her was placed in a nental hospital;

4. Parker was abused in foster honmes and ran away
periodically because he was beaten and abused;

5. Mot her descri bes Parker as a good son;

6. Mot her reported that Parker had been paying her rent
in Jacksonvill e;

7. When paying his nother’s rent in Jacksonville becane a
hardshi p, Parker noved his nother to Fort Lauderdale
where she lived with Parker and his w fe;

8. Mot her di scusses incident where Tyrone was shot and it
was t hought he woul d be paral yzed; Mdther and Tyrone’s
famly prayed together for Tyrone;

9. Par ker was a small child grow ng up.

10. Mther had a second child, Princess Ferotte, who al so
went to foster care when her nother fell ill;

11. Mdther noted that Princess and Parker went to separate
foster hones;

12. VWhile Parker went to a different foster home each tine
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13.

( ROA 2185-

his nother had a relapse, Princess went to the sane
foster hone.

Princess’ foster hone nother was described as a very
good nother, whereas, Parker’'s nother had |earned
Par ker had been abused in his foster hones.

95).

Fi nkel stein told the sentencing jury he net Parker wthin

24 hours of the arrest. He conpiled a social history based on

what Parker told him then corroborated the information w th

Par ker’ s

Fi nkel st ei

1.

2.

not her, sister, brother, and father (ROA 2203)
n report ed:

Parker’s early life was dysfunctional;

Father left Parker at “extrenely early age;”

Mot her had “serious nental problens resulting in
nunerous breakdowns, alnost periodically” - “six
nmont hs apart” - during the breakdowns, not her
exhi bi ted “extrenely bi zarre and t hr eat eni ng
behaviors” - she “would run naked through the house”
“speaking and yelling to God” or run naked down the
street “speaking and yelling to God;”

On one occasion, nother ran naked through the house up
to the second floor, pushed out the screen, and Parker
t hought nother was going to throw him out of the
house; 1°

As a result of nother’s breakdowns, Parker was
“shuffled to foster homes” (sister was cared for by
famly nmenbers) - Parker's foster hones Parker were
opened nerely for profit, not to care for children;

Parker felt abandoned by father and again, when sent
to foster honmes when his nother was institutionalized;

10 sander's deni ed hanging Parker out the w ndow (ROA 2369-70).
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10.

11.

12.

13.

14.

15.

16.

Parker treated differently than other children in the
foster homes - he was beaten with an electrical cord
at sonme hones - at the foster hone, Parker “would lie
under his bed and scream for five and six hours at a
tinme;”

Because  of nother’s recurring insanity, Par ker
attended 17 different schools before graduation and
was in as many different foster hones

Because Parker was in so nmany different foster hones
and schools, he “was never able to nmake or build any
soci al systenms” - he “never had any friends, he never
had anybody teach himright from wong";

Al Parker was taught was “how to survive in each
i ndi vi dual hone” - i f t he hone  was run in
“mlitaristic” fashion, that was how Parker would
behave; !

Par ker’s chil dhood | acked any consistency - he |acked
a honme, famly, nurturing, and |ove - he had no one he
could count on and trust - he had no one to | ove;

Parker fled his foster hones because he was m streated
- he was assaulted sexually numerous tines starting at
age seven;

When Parker would run away from his foster hones, he
woul d have to rely on others for shelter only to |earn
that the shelter was in exchange for sexual favors,
and at tines once the sexual favors were paid, he was
deni ed shelter;

Par ker “was abused, sexually, nentally, and physically
on a constant basis by both people he |loved, and
people he didn't know - the sexual, physical, and
ment al abuse continued into his high school years;
Parker’s natural father was a mnister in Mam;

Parker nmarried at time of crine;

11

The State’s objection to investigator giving an opinion was
overrul ed.

( ROA 2206-07).
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17. Parker showed signs of being highly intoxicated when
Fi nkel stein saw himshortly after the arrest

(ROA 2202- 16)

Moore, a sitting City Conmm ssioner and Public Defender’s
investigator, did an extensive investigation of Parker’s life in
hopes of discovering mtigating evidence. This included talking
to famly, Parker’s mnister, teachers, a foster parent of
Parker’s sister, an ex-boyfriend of Parker’s nother, and a
social worker as well as traveling to Parker’s hone town of
Jacksonville, Florida where he spent five days gathering nore
evidence.'> More infornmed the jury that the information Parker
gave himwas factually corroborated during his investigation

1. Par ker’s nother had several nental problens;

2. During the time Parker’s nother was hospitalized, he
and his sister were placed in separate foster hones -
Parker’s sister had a nore stable foster hone
situation than he did;

3. Par ker was sent to many different foster care parents,
and thus, to many different schools - between sixth
and tenth grade, Parker went to 16 different schools;

4. Parker “suffered several sexual Dbatteries, he was
nol ested as a child on many occasions by three of the

foster care parents, as well as one individual who was
a teenager during the tinme that Dwayne was about nine

12 Even though he tried to find all of Parker’s teachers, only

two could be l|ocated as many had retired, there had been
redevel opnment in the comunity, and many of the addresses no
| onger existed. He also tried to get HRS records, but some were
destroyed based on age, so it was inpossible to find Parker’s
foster parents. (ROA 2280, 2282, 2284).

34



years ol d;”

5. Par ker “suffered several sexual encounters that he did
not care to be a part of as a willing mate;”

6. Par ker’ s chil dhood was tragic;

7. When Parker “was approximtely six years old, his

nmot her suffered a nental |apse and held Dwayne by his
pants belt out of a four-story w ndow and threatened
to drop him Parker recalls this “in a very inpacted
way” ;

8. Parker’s nother often disciplined him very harshly
when she was having her nmental difficulties;

9. Parker would try and sneak from his foster hone to the
one where his sister was placed - he felt his
separation fromhis sister was cruel and harsh

10. Parker’s father never took custody of his son even
after Parker asked himto take custody;

(ROA 2276- 81).

After being declared an expert in forensic and clinical
psychology,?® Dr. Caddy testified at the penalty phase and
reiterated Parker’s dysfunctional childhood for a third tinme and

offered nental health statutory mtigation along wth other

13 He explained he had his Bachelors and Doctoral degrees from
the University of New South Wales in Australia and since then

had conpleted continuing education classes, obtained advanced
credentials in his field, such as a “diplomate” and fellow of an
i nternational acadenmy and becane board certified in behavioral

medi cine and clinical psychol ogy. Dr. Caddy also belonged to
psychol ogi cal soci eti es, wote articles, and held staff

privileges at hospitals and mlitary facilities. At the tinme of

trial, Dr. Caddy estimated that 60 to 70 percent of his work was
forensi ¢ psychology and “involved the application of various
know edge in psychol ogy and the behavioral sciences to problens

of the legal system?”
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mtigating factors:

1.

10.

11.

Most of Parker’s life, up until the present, *“has been
reasonably chaotic;”

Father left the famly when Parker was very young -
that father never provided assistance to the famly
after that - Parker was left in his nother’s care;

Parker was in and out of his nother's care for a
nunber of years - he was in and out of the care of HRS
and/ or foster care hones because of his nother’s “long
history of very severe nental illness", paranoid
schi zophrenia, and her numerous hospitalizations in
mental institutions for substantial periods of tineg;

Par ker | oved his nother and sister;

Parker “really didn't know and seens to have a
distress in regard to his relationship wth his
fat her;”

When a young child, Parker was “picked on a fair bit
by other children;”

Parker “was often beaten in some of the foster
pl acenents;”

When Parker was eight or nine years of age, he was
shown how to defend hinself with a broken bottle, and
after defending hinself once when attacked by severa
children, he was not bot hered anynore;

Par ker spent very little tinme wth his great-
gr andnot her;

Most of the time he was put in foster care when his
not her was nmentally ill and as a result of that chaos,
he attended sonme 12 to 15 different schools;

Not only was there instability in Parker’s hone |ife,

4 During the evidentiary hearing, Dr. Caddy noted that there was

not hing new in the postconviction docunents, only alittle nore

dept h,

color to the information, but nothing he saw woul d cause

him to alter his original opinion. (2-PCR 6 407-10, 417, 425,

428- 46, 450-52, 458-59, 463-64).
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12.

13.

14.

15.

16.

but there was “instability of establishing any
consistent relationships with peers, going from one
school to another, and to another” - in a nunber of
i nstances, Parker was the new kid in the environnent,
and he had to face it *“having relatively poor social
skills” - inreality “very poor social skills;”

Par ker devel oped “no real sense of his own worth;”

Going from school to school, Parker “had real serious

troubles in school”- Parker was unable to succeed in
school - he did not do well scholastically - Parker is
of “below normal intelligence”- because Parker “was

bounced around so nuch, he wouldn't have established
much of a continuity of good education;”

Parker threw tantrums in school, threw hinself on the
floor, and kicked and screaned alnost as if engaged in
a fit; Parker did this to get attention, but people
al so stopped paying attention;- because of his “fits”,
the teachers did not want to deal with Parker, and he
ended up in special education;

However, even in special education, Parker “didn’t get

dealt with” - he went from grade to grade and from
school to school able to create an environment for
hi msel f by |ooking crazy so that people did not | ook
at him - this “protected him from having to deal at

| east with authority figures in the school system”

As a child, Parker “had some really pretty devastating
t hi ngs happen to hinmi - he “was sexually abused as a
child” and as an adolescent - he “was physically
abused as a child”- sexual abuse caused himto “becone
involved in sone issues around his sexuality, such
that it wasn't clear to him just where the barriers
were, and he becane nocked at school, because after
engaging in sonme sexual behavior wth other young
boys, those boys made a public declaration and so he
becane known in very vulgar terns for a year or so’

he “felt like he had no friends and he had to distance
[hinmsel f] from the people at school because he sinply

was an outcast because of him being defined ... as a
‘cocksucker’; he had difficulty - his *“disorder
connected to his evolving sexuality” - Parker was
abused by his various babysitters - Parker was in fear
of being beaten by “Handsome Hall” - eventually he
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17.

18.

19.

20.

21.

22.

23.

developed a “nore pathological way of generally

coping” - he had his first experience with a female at
age 14 - it was then that he concluded he was not
honosexual

By age 14 he was getting into “various sorts of
difficulty” - shoplifting and other *“low grade,
illegal activity” - at 12 years of age, he had been
arrested for shoplifting and burgl ary;

By age 12, Parker “had really formed a lifestyle of
being on the streets with what appears to have been
very limted, if any, supervision;”

Par ker would run away from foster care - foster homes
could not hold Parker - when he ran away enough, he
would get into trouble with HRS, he would be brought
back into the system but the system “didn’t nmanage
himterribly well or he wasn’'t easy to nmanage, and the
conmbi nation of those two factors led him to be
essentially reared in a rather chaotic style even
t hrough his teen years;”

In ninth grade, Parker’s nother was very sick, and he
“was just hanging around” - it was this year that his
attitude changed - he “said by then he really didn't
much give a damm about anything, and he was | osing any
sense of confidence about acconplishnent, about being
anybody” - he "began hanging around with bad crowds”
the “only kids [Parker] could relate to were the kids
... who would get into trouble, the dropouts and the
probl enms, and so he began snoking reefers, narijuana
and he began drinking alcohol, and this becane a
pattern, ... a recurrent pattern. Whenever he could
get it he would drink, and whenever he would drink, he
woul d get drunk;”

Parker is a nervous person;

Par ker shows signs of “having been really abused and
very vul nerable as a child;”

Par ker’ s al cohol becane a coping nechanism - a way of
maki ng him feel a sense of confidence and self worth -
a primary diagnostic indicator is that Parker “has a
maj or al cohol abuse problenf and is an al coholi c;
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24. Parker conmitted crines while intoxicated, “probably
every crime that he ever conmtted” - it dis-inhibited
him because Parker has such a poor self inmage, and
limted ability to earn noney, being drunk and
commtting crimnal acts could be one and the sane for
Parker - “he probably never would have committed a
crimnal act in the absence of alcohol, sinply because
in many respects he is too inadequate a personality,
and he is too vulnerable in terns of anxiety;”

25. The noral conscious mrmally developed in a child by

age nine, “was only partially developed in Dwayne
Par ker, and he was very regressed, very limted in the
full investnent of his socialization.” “He wasn’t

totally unsocialized in that he had no norality, but
the quality of his noral investnent was retarded in no
smal |l nmeasure by his inability to be - the inability
of the rearing process.”

26. Parker has very little sense of self worth;

27. Parker’s two children and his nother nean a great dea
to him

28. Parker most likely commtted the robbery in this case
because he needed noney and because he had the “sense
of I’"’m going to [conmmit the robbery] because | need
money and | don’t care, | don’t care about anything,
don't particularly care if | get killed.”?®

% This anal ysis of Parker’s nental processes directly contradicts
Parker’s new nental health experts who tried to offer as
statutory nmitigation of acting under extrene nmental or enotional
di sturbance brought on by the responding police officer
returning Parker’s gun fire. Clearly, if Parker did not care if
he got killed, as Dr. Caddy suggested, then being shot at by an
officer was not going to trigger sone extrene nental or
enpti onal disturbance. Myreover, nerely because a new expert is
found to testify nore favorably, does not detract form the
original expert’s opinion or establish ineffective assistance of
counsel . See Asay V. State, 769 So.2d 974, 986 (Fl a.
2000) (reasoning first expert’'s evaluation is not |ess conpetent
nmerely upon the production of conflicting evaluation by another
expert and finding counsel’s investigation of nental health
mtigation was reasonable and counsel could not be declared
i nconpetent “nerely because the defendant has now secured the
testinony of a nore favorable nmental health expert."); ElIledge
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29. Parker “to sone degree” has sociopathic tendencies -
he “is certainly not full-blown in his sociopathy, and
| see him as potentially recoverable in an enotiona
sense, if resources were available to provide himwth
a sort of assistance that | believe professionally he
needs;”

(RQA 2233-71).

Following the penalty phase and prior to sentencing,
counsel was able to place before the sentencing court additional
evidence in support of a life sentence even though this Court

had yet to decide Spencer v. State, 615 So.2d 688, 691 (Fla.

1993) and provided Parker with an another opportunity to give
the court evidence for sentencing. (ROA 2346) Par ker again
presented defense investigator More to opine that Parker did
not deserve the death penalty, and Hnkelstein to report once
agai n about Parker's difficult chil dhood. Booras had not only
Parker’s nother, but Parker hinself give reasons for a life
sentence. (ROA 2355-60, 2368-72; 2373-74). Counsel al so added
Dr. Dwayne Bontrager, a therapist fromthe jail, to explain that
Parker had been in therapy, that he was helpful, genuinely

sensitive to others, and would be a nodel prisoner (ROA 2362-

v. Dugger, 823 F.2d 1439, 1446 (11th Cr.) (opining “[nlerely
proving that soneone--years later--located an expert who wll
testify favorably is irrelevant unless the petitioner, the
eventual expert, counsel or sonme other person can establish a
reasonable Ilikelihood that a simlar expert could have been
found at the pertinent tine by an ordinarily conpetent attorney
using reasonably diligent effort”), nodified on other grounds,
833 F.2d 250 (11th Cir. 1987).
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63), thereby, taking advantage of the recent case of Skipper v.

South Carolina, 476 U.S. 1, 5 n.1 (1986).

Based on this evidence, counsel’s performance is far from

the ineffectiveness discussed in Strickland and Wggins even in

spite of counsel's reliance upon prior counsel's investigation

| ndeed, when the evidentiary hearing testinony and evidence are
al so considered, it is clear the trial court properly denied
relief. The evidence presented at the recent evidentiary
hearing before this Court echoed what had been presented
previously at the 1990 penalty phase.

During the evidentiary hearing, Finkelstein confirmed that
he conducted a psychosocial history of Parker which was
described as a “conprehensive set of questions” designed to
“flesh out, what a person’s life experience is.” The history
would include the defendant’s school, nedical health, nental
health, social systens, famly systens, good and bad things in
his life, and any trauma in his life in order to obtain a ful
picture of the defendant’s “hunanness.” In addition to
gathering Parker’s psychosocial history, Finkelstein confirned
that he talked to Parker’s nother, father, sister, and half-
br ot her. Fi nkel stein was |ooking for anything good Parker did
and anything bad that happened to him He also attenpted to
obtain Parker’s school and foster honme records, but was “running

into a lot of road bl ocks” because a nunber of schools did not
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keep records or had been elimnated. This is much nore than a
prelimnary investigation. In addition to Finkelstein's
efforts, ©Mdore also investigated Parker’s case for mtigation.
He went to Jacksonville in search of school and HRS records.
Everything collected was turned over to the public defender and
then later on to Hitchcock. Fi nkl estein net with Htchcock and
related the information and facts he had discovered already.
Fi nkel stein nmay have had a phone conversation with Dr. Caddy,
the defense expert, who he noted was a well known and oft used
mental health professional. (2-PCR 4 167-68, 175-80, 182).
According to Finkelstein, he recalled testifying about
Parker’s nmother’s nental health problens, hospitalizations, and
bi zarre behavi or and violence toward Parker. His testinony also
i ncl uded an accounting of Parker’s placenent and experiences in
many foster honmes due to his nother’s cyclical hospitalizations

for nmental illness.® (2-PCR 4183-89, 194). Li kewi se, Moore

' Finkelstein recapped his trial testinmony including recounting
Parker’s foster hone experiences, together with his being beaten
with an electrical cord, and his feeling of abandonnent by his
parents. As a result of the nunerous foster hone placenents,
Parker went to 16 or 17 different schools, |acked a social
system friends, or anyone to teach him right from wong.
Fi nkel stein testified that Parker |acked anyone in his life in
whom he could trust or |ove. O ten Parker would run away from
his foster honme and have nowhere to go. He woul d exchange
sexual favors for shelter, but often would not receive the
shelter. Parker was sexually abused begi nning at seven years of
age and it was suggested he was a honpbsexual. Corroboration of
this came from Parker’s famly. Fi nkel stein admtted that he
was able to get this information before the jury, which was
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testified at the evidentiary hearing and recounted his trial
testinmony.'” He traveled to Jacksonville, and spent five days
there, to confirmthe information Parker had supplied about his
chil dhood and history. Moore net wth Parker’s sister in
Jacksonville so that she could introduce himto other famly and
friends and assist in finding addresses and school records. In
fact, Parker's sister drove around Jacksonville wth More in
search of old schools, foster hones, and residences where they
had [|ived, however, wi t hout much  success. VWile in
Jacksonville, Mowore nmet wth Parker’s mnister, a couple of
teachers, one of the foster parents for Parker’'s sister, and an
ex-boyfriend of Parker’s nother. In spite of Moore' s efforts,
he was able to find only two of Parker’'s fornmer teachers, as
many of the addresses he had no | onger existed due to conmunity
redevel opnent projects. According to More, Parker’'s HRS

records had been destroyed already by the tine he went to

cl assic hearsay, thereby precluding the State from chall enging
the factual assertions which it could have done had the eye-
W tnesses testified instead. (2-PCR 4 183-89, 194).

7 Moore testified that he investigated Parker’'s case in an
effort to gather evidence and wtnesses regarding issues of
Parker’s childhood for both guilt and penalty phases. He
recalled his testinony about Parker’s nother’s severe nental
health problens, his separation from his sister when they were
pl aced in foster hones, Parker’s nultiple experiences at various
foster hones, and nunerous different school placenents; 16
foster homes and 16 schools. The jury was also infornmed of the
sexual abuse Parker suffered at the hands of others and the
physi cal abuse he suffered at the hands of his nentally unstable
not her. (2-PCR 4 199-200, 205-12).
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Jacksonville to investigate. As a result, he did not know how
to find the foster parents. However, he found one case worker
who spoke of the sexual abuse Parker endured. Mwore also spoke
to Parker’s father and wife. (2-PCR 4 199-200, 205-12).

The testinony of Finkelstein and ©More confirm that an
extensive investigation was conducted into Parker’s background
in an attenpt to develop mtigation. Although it was done under
the supervision of prior counsel, the investigation was done
nonet hel ess. The investigation included |ocal and out-of-town
travel in search of records, many of which were destroyed, and
the search for witnesses to Parker’s life, many of whom could
not be located due to changes in the community and |oss of
records. Merely because records or wtnesses could not be found
at the time, does not establish deficient performance. Wat is
clear is that defense counsel caused Parker’'s case to be
investigated for mtigation, and the results were reviewed with
prior counsel and the investigators, and the results were
presented to the jury. Counsel are entitled to rely upon such a
docunented investigation, wthout having to repeat everything
the original investigators devel oped. See Davis v. State, 928
So.2d 1089, 1106-07 (Fla. 2006)(finding subsequent penalty phase
counsel’s performance not deficient where he had access to nd
utilized Public Defender’'s file and interviewed additiona

W t nesses). This is not a case where nothing was done by
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counsel as was decried in Wggins or where sone obvious and

critical information was overl ooked as in Ronmpilla v. Beard, 125

S.Ct. 2456, 2463 (2005). As was shown, extensive efforts, over
a five nonth period, were made to search for school and HRS
records as well as forner teachers, foster hone parents, and HRS

case workers. Di scussions were had with famly, mnisters, two

teachers, and a case worker. What is nost telling, and belies
Parker's <claim of deficiency, is that even after years of
post convi ction i nvesti gati on, t he "new" records of fered

essentially the sanme information gathered by Finkelstein and
Moore during their 1990 investigation. The information, as the
trial court found was nerely cunulative to that which was
presented at trial. Moreover, as will be explained below Dr.
Caddy found the information nerely richer than what he had been
provided in 1990, but nothing was new or so different that he
woul d change his prior opinion.

Dr. Caddy testified at the evidentiary hearing that he was
initially a confidential defense expert who eventually testified
at the penalty phase. H's involvenent in the case was to
exam ne Parker for conpetency/sanity issues, and to |ook at any
possi ble mtigation. Dr. Caddy admtted he had Finkelstein's
i nvestigative notes for background information on not only
Par ker, but the famly, schooling, Parker’s jobs, and nother’s

ment al history. Dr. Caddy admitted that Finkelstein was trying
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to get nmedical records and that his notes described the nental
hi story and substance abuse by other famly nenbers. The doctor
noted that he had Parker’s substance abuse history, sexual abuse
encounters, and accounts of physical abuse, as well as Parker’s
crimnal history and nedical history. According to Dr. Caddy,
Parker was a good self reporter up to a point. Dr. Caddy
conceded that he spoke at trial of Parker’s chaotic Ilife,
abandonnent by his father, experiences with his nentally ill
not her, and suffering through the nunerous foster hone and
school placenents. (2-PCR 6 407-10, 417, 425, 428-446).

The material Dr. Caddy received in 1989/90 for Parker’s
evaluation “was generally not inconsistent with the material
that was provided to ne;” it only differed in its “level of
ri chness...conplexity.” Even with the new records, he would not
change his original opinion or offer nore mtigating factors.
The new records were “richer”, but would “not ultinmately change
what [Dr. Caddy] was saying.” Oher than maybe | ooking into the
IQ a little nore, but not for nental retardation because Parker
is not nentally retarded, Dr. Caddy expl ai ned:

if I were to give testinony today based on what is

in those records, if | accepted what’'s in them as

correct, my testinony would have probably been sonewhat

nore intense and nore flushed out, but the basic
information that | gave at the tinme of sentencing phase,

|’ve said to both sides in this case, |'m actually
reasonably satisfied that | got a fair bit of it right.
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A fair bit of it right you know, all of the additional
information that was provided to ne, it tended to
confirma lot of the information that | was reporting,
or the opinion that I was taking.

| think the real distinction for ne is sinply the

| evel of aberration of the nother that that | didn't
really wunderstand, or at least if | did | don't
remenber understanding it back then. |’m sure | knew
everything that | said | knew, but the nmother that’s

reported in those records was nore aberrant, nore
extreme, in her bizarreness than | had know edge of.

(2-PCR 6 407-17, 425-46). He admtted he found at trial that
Parker’s ability to appreciate the crimnality of his conduct
and/ or conform his conduct to the requirenents of |law was only
mldly inmpaired, and he would not substantially change his

opi nion even with the added information.!® (2-PCR 6 450-52).

18 Dr. Caddy stated he m ght possibly change the word “mldly” to
nore severe. He may have qualified the |evel of inpairnment as
“substantially greater than mldly” nerely based on Parker’s
prof ound history of al cohol abuse. The doctor explai ned: *“Now,
" m not necessarily of the view that, therefore, he (Parker) was

profoundly mentally inpaired, but | think the inpairnent was
probably greater than mldly.” However, Dr. Caddy adnmitted that
this change was not based on any additional information of

al cohol consunption at the tinme of the crinme, but nerely based
on Parker’s overall pervasive alcohol consunption; sonething he
again was aware of at the time of the penalty phase. (2- PCR 6
450- 52, 458-59). As such, this portion of his testinony should
be di scount ed. In fact, he noted that his testinony “[w] ould
not have been vastly different. My conclusions are generally
today as they were then, I'’m sinply reporting that whether the
strength of some of ny opinions mght have influenced the
outconme | can’'t know.” Also, Dr. Caddy stated: “much of the
information that [Dr. Caddy] gave is consistent with what [he]
subsequently got additional information for. So the distinction
that that I'm drawing is not that ny opinions wuld have been
vastly different, they would not have been, the distinction is
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Agai n, even ater the evidentiary hearing, nothing new of
i mport, nothing which underm nes confidence in the sentencing
deci sion, was revealed. While Parker's new lay wtnesses

Virginia Hol comb ("Hol comb”),?® Princess Ferrette ("Ferrette"),2°

also not that |1 wuld have changed ny testinony in any
significant way, | would not have, | would have sinply had nore
information in order to be able to report in the cross
exam nation phase in particular, that's the distinction. (2-
PCR 6 463-64). G ven that Dr. Caddy could not articulate any
significant difference in his testinmony even wth additional
information, then confidence in the sentence has not been
shaken, and the court's conclusion in this regard should be
affirmed. Parker has not carried his burden of show ng that the
trial court erred and that there was deficiency and prejudice
arising fromcounsel's penalty phase preparation.

19 Hol conb (“Hol comb”), Sanders’ friend, reported Parker was an
unhappy child and his nother had nental breakdowns during which
she woul d have unusual behavior, to which Parker was subjected
and suffered abuse. Two or three tines Holconb was involved in
havi ng Sanders committed to a nental institution. Sanders could
not care for her children, so Parker was sent to a foster hone
run by Mama Hall where he was abused sexually. O ten, Parker
would run away from his foster hones. (2-PCR 4 216-24). This
testinony was cunul ative to the origi nal penalty phase.

20 parker’s sister, Ferrette, noted there were tines when they
could not live with their nother due to her schizophrenic
condi ti on. VWen their nother was suffering from her nental
condition, her <children were sent to separate foster care
facilities. They would also be watched by Mana Hall who beat
them or told them they would not anmpunt to anything. Par ker
would run away from Mama Hall. During those times that they
lived with their nother, they were afraid of her due to her
erratic, paranoid behavior when the nedicine was not worKking.

The breakdowns would occur every five to six nonths. Sander s
would act out in bizarre ways when having her breakdowns,
sonetinmes walking around wthout clothes, other tinmes not
letting the <children eat because she believed the food
contam nated, and on occasion acting in a violent manner toward
Par ker . Sonetinmes her nother would bring nmen home and the
children would see these nen fight with their nother, sonetines
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Gregory Pender ("Pender"),? and Dr. Larry  Richards
("Richards"),?®> may have related different events than what was
offered in the penalty phase, the type of event, such as sexual

abuse, placenent at nunmerous foster honmes, and the nother’s

they were violent toward Parker. When Parker attended the St.
Pius Shool, the nuns would beat him he had few friends, and
the students would harass and fight with him (2-PCR 4 229-47).
There is nothing here which was not presented at trial or
uncovered by the prior investigation. The failure to present
currul ati ve evi dence does not establish ineffective assistance.

2l pender, a childhood friend, reported Parker had been sexually
abused as a child. One of these assaults caused a ruptured
rectum Pender also reported wtnessing some of Sanders’
bi zarre behavi ors, including wal king around naked after she had
been dri nki ng. He also saw her becone violent wth Parker.
Once when Parker and Pender were being harassed, Parker defended
them by cutting their attacker with a broken bottle. (2-PCR 4
255-61). Pender’s evidentiary hearing testinony nerely offered
ot her instances of sexual abuse or bizarre behavior by Marion
Sanders. Such is cunulative to what the jury was told.

22 Richards (“Richards’) was not presented as an expert, but
testified about contact with Parker in his official capacity as

a protective services worker/child abuse investigator. Richards
first met Parker at a diagnostic and assessnent unit where he
was being evaluated because he had stopped talking. As it

turned out, Parker was found neither to be autistic nor nmentally
retarded; he may have experienced a traumatic event in his life.
Ri chards noted that Parker was placed in foster care when his
not her was suffering from her bouts wth nental illness.
Ri chards had seen the house in disarray, and the nother acting
in an erratic, bizarre manner; Parker’s nother was nude and

hysteri cal . When Parker lived with his nother, he frequently
m ssed school . Al so, during these placenents, Parker’s father
refused to take his son. One of Parker’s foster hones was

closed by the authorities because of allegations of sexual
abuse, and Parker frequently ran away from his foster hones.
Parker had an unstable home-life, and a schizophrenic nother.

Oten children growing up in this type of environnment are
traumati zed, psychologically and enotionally. (2- PCR. 5 349-52,
357-63, 365-66). Again, such evidence is cumulative to the
penalty phase testinony.
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bouts of nental illness were all given to the sentencing jury
and were known and wused by Dr. Caddy during his original
eval uation and testinony. The lay wtnesses' postconviction
testinony is nothing nore than cunulative to that which was
presented during the penalty phase. Cunul ati ve evidence does

not establish ineffectiveness under the Strickland analysis. See

Rut herford v. State, 727 So.2d 216, 225 (Fla. 1998) (finding

addi ti onal evidence offered at postconviction evidentiary
hearing was cunulative to that presented during penalty phase,

thus, claimwas denied properly); Van Poyck v. State, 694 So. 2d

686, 692-94 (Fla. 1997) (finding defendant failed to prove
i neffectiveness where life-history account argued for in
postconviction was, in |large neasure, given to jury); Wods v.
State, 531 So.2d 79, & (Fla. 1988) (reasoning “jury, however,
heard about Wbhods' [psychol ogical] problens, and the testinony
now advanced, while possibly nore detailed than that presented
at sentencing, is, essentially, just cunulative to the prior

t esti nmony. More is not necessarily better.”); Card v. State,

497 So.2d 1169, 1176-77 (Fla. 1986) (holding counsel cannot be
deened i neffective for not presenting cunul ative evidence).

Li kew se, Parker's new nental health experts do not
undermi ne confidence in the sentence. Either their testinony is
not credible because they relied upon ms-scored tests, failed

to have a command of the case facts necessary to opi ne about the
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mental health statutory mitigators, or they offered opinions in
conflict with other experts. The court correctly rejected the
testinony of Drs. Pickar, Crown, and Tooner.

Dr. David Pikar, 1is a psychiatrist whose practice is 10
percent forensic. Based upon a one hour clinical interview of
Parker and a discussion with Dr. Crown, Dr. Pickar stated Parker
showed no signs of schizophrenia, but he had a history of
al cohol abuse and nay have had a frontal |obe deficit. The
doctor suggested Parker was under extrene nental or enotional
di sturbance at the tine of the crine which occurred when the
“set changed”, i.e., when the police started chasing him and
that he could not conform his conduct to the requirenents of
| aw. It was also the doctor’s opinion that Parker had
borderline intellectual functioning, based on an |IQ test in
November 1978, while in ninth grade, rendered a score of 78.
Yet, he clained ignorance of the WAIS 1Q test, given by Dr.
Toonmer in 1997, where Parker scored a 90, and of the WAIS |11
adm ni stered by Dr. Crown in 2005, where Parker scored an 87.
It was on this test that Dr. Crown underscored Parker in three
areas. (2-PCR 8 657-60). As admtted by Dr. Pickar, none of

Parker’'s scores show himto be nmentally retarded.?® (2-PCR 6 483,

23 Collateral counsel reported Parker was not meking a claim of
mental retardation, only borderline intellectual functioning
(oft termed borderline nmental retardation) and organic brain
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487-90, 496; 2-PCR 7 506-07, 540-41; 2-PCR 8 657-60). What is
significant about Dr. Pikar is that not only did he appear not
to have a firm understanding of Florida standards regarding
mtigation*® (2-PCR 7 513), nental retardation, or the facts of

5

the case,?® and he relied upon Dr. Crown’'s testing of Parker

damage. Even so, Dr. Pickar was unfamliar with Florida s
definition of nental retardation. (2-PCR 7 507-09).

24 Dr. Pickar could not differentiate between the statutory
mtigators of (1) the capital felony was commtted while the
def endant was under the influence of extrene nental or enotional
distress at the time of the crime and (2) the capacity of the
defendant to appreciate the crimnality of his or her conduct or
to conform his or her conduct to the requirenments of |aw was
substantial ly inpaired. He tried to explain his findings as:
“Because | was pretty clear that | thought of the two issues,

. the inability to conform his behavior was nore clear in ny
m nd, and the first |I thought was probable. But | believe in ny
testinmony that there was a differential from ny sense as to
where the probability or the strongest feeling was.” (2-PCR 7
512-13). Dr. Pickar stated:

To conform his behavior to |legal standards, | think,
either due to stress - let ne start wth that, to
conform his behavior to legal standards is the one |
feel nobst strongly about. I think |1 said to you
before the appreciation of crimnality |I did not think
was exactly germane to M. Parker, | did not find too
strong a statenment on that. And in terns of the
ability of stress influencing his behavior, | think it
was stressful, but that was less clear in nmy mnd,

enotional distress | think is the term

2> Although Dr. Pickar gave his opinion about statutory mental
mtigation at the tine of the crine, he did not seemto know all
of Parker’s actions during the Pizza Hut robbery. (2-PCR 7 517-
31). The standard for assessing an expert’'s credibility, as
this Court noted, is “the know edge, skill, training, education,
and experience of the witness, the reasons given by the wtness
for the opinions they express, and all the other evidence in the
case.” (2-PCR 7 520). Such confusion and |ack of understanding
of the case facts supports the court's rejection of this expert.
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whi ch was revealed to be erroneous in three areas. (2-PCR 6 466;
2-PCR 7 506-28). Gven Dr. Pickar’s poor understanding of
Florida mtigation, his lack of know edge of the case facts,?®
and reliance wupon scoring errors of others, Dr. Pickar’s

opinions regarding mtigation were properly rejected by the

26 A further basis for disregarding Dr. Pikar's opinion is that
he had Ilittle know edge whatsoever of the case facts and
applying such to statutory mtigation. (2-PCR 7 517-31). The
trial record shows that Parker entered the Pizza Hut wearing
gl oves, denanded to see the nmanager, and before approaching the
manager, sticking a gun in his face and demandi ng noney fromthe

safe, Parker put on a nask. He then nethodically and wth
measur ed, controlled violence denmanded ©property from the
restaurant patrons. When confronted by the police, he was in
control of his faculties well enough that he could out-run them

attenpt to commandeer a car, and shoot to kill only when his
victimwas within a few feet of him (ROA 957-62, 996-98, 1017

1113). The forethought to wear gloves and a mask shows pl anning

and an appreciation of the crimnality of one's conduct. Cf.
Jennings v. State, 718 So.2d 144, 150 (Fla. 1998) (finding use
of gloves by defendant indicated attenpt to avoid arrest).
Mor eover, Parker shot into the floor when his demands for noney
and property were not nmet by his victins quickly. This too,
shows planning and control in that he shot into the floor, not
his victins, to coerce conpliance instead of shooting wldly.

Further, as Parker fled the scene, he tried to comandeer a car,
again shooting, but not hitting any of the passengers.
Unsuccessful, Parker continued to run, evading nunerous officers

gi ving chase. It was not wuntil WIIliam N chol son, who gave
chase when he heard of the robbery, was within feet of Parker,
did Parker shoot to kill. The Police were not yet as close to
Parker as N chol son was. These factors show he was not so

drunk, under the influence of sone enotional disturbance that he
could not control hinself, or unable to know what he was doing

was crimnal. Parker’s actions, contrary to Dr. Pickar’s
sel ective recollection of the facts and claim of perseveration,
establish a controlled robbery and t hought f ul , t hough

unsuccessful escape.
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trial court as non-credible* and non-supportive of the

27 Again, it is not logical to find an enotional disturbance, and
subsequently mtigation, merely because the police stepped in to
stop Parker from shooting his way out of the Pizza Hut after
robbing it and injuring its patrons. There is no logic in
saying that a defendant who is confortable shooting at unarned
civilians should be under enotional stress when challenged by
t he police. Par ker nmade the conscious choice to conmt arned
robberies, and the natural response for the police was to use
force to stop and arrest Parker. The stressful situation was of
Par ker’ s maki ng. Had he discarded his weapon upon exiting the
Pizza Hut instead of firing upon the police, the police would
not have returned fire and caused what Dr. Pickar incredul ously
described as a “change in set” which pronpted the enotional
di sturbance in Parker. Incredibly, Dr. Pickar went so far as to
suggest that robbing Pizza Huts is famliar to Parker and that
this shows perseveration, which the doctor noted could be seen
in autistic or brain damaged individuals, in that Parker repeats

the action of robbing only fast food restaurants. Such is an
incredible notion and it appears that the doctor is stretching
to find sonme mtigation. There is no logic in the defense

notion that Parker’s choice to obtain a Ilivelihood by robbing
fast food restaurants, where he had worked in the past, sonehow
est abl i shes repetitive behavior whi ch, I n Dr . Pickar’s
estimation, indicates organic brain damage. (2-PCR 7 533-35)
Webster’s Random House College Dictionary, 1997 defines

“perseverate” as “to repeat a word, gesture, or act
redundantly.” The court correctly rejected such an illogical
notion. First of all, executing the conplex plan of robbing the

same venue does not match with the definition of perseverate
which deals with sinple acts such as repeating a word, gesture
or act such as taking the sane route to school each day. See
D agnostic and Statistical Mnual of Disorders, 4th Ed. Text
Revision, pages 71 and 84 (D agnostic criteria section B).
Second, nerely because a serial robber wll choose the sane
venue, such as a fast food restaurant, bank, convenience store,
or sone other establishment does not show brain danage or
per severati on. Experi ence and comon sense instruct that it is
more likely that these crinmes have been repeated because they
were found to be easy to commt and lucrative for the crimnal
Rat her than being brain danmaged, the serial robber has exploited
his know edge and prior success wsely to his advantage.
CGeneral ly, when a crimnal chooses one manner in commtting his
crime, the sumtotal of his actions are referred to as his nodus
operandi, not that such is perseverate behavior.
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mtigators®® offered or collateral relief under a Strickland
anal ysi s. At a mninmum reliance upon Dr. Crown's scoring
errors, which influenced the defense experts in this case, is a
firm basis upon which the trial court rested its decision that
the new testinony failed to establish either deficiency or

prej udi ce under Stri ckl and.

Dr. Toonmer was |ikew se discounted by the court. The

testi nony showed he |acked credibility,?® failed to know the case

2 Dr. Pickar admtted Parker created the circunstances and stress
which led to the situation he found hinself in when the *“set
changed” from being an arned robbery to a shoot out with police
chasing him through the streets. (2-PCR 7 543-44). Any
enotional distress Parker may have felt as the police closed in
was of Parker’s own nmaking, not brought on by sone enotional
di sturbance. The suggestion that Parker suffered sonme enotional
distress, as a result of his own actions, and that this was
mtigating was discarded correctly by the court as |acking
credibility.

29 Dr. Toomer seened |ess than know edgeabl e about his practice

Beyond reporting that he testified in hundreds of capital cases,
he could not say how often, if at all he was called by the
State, or how nmany tines he was hired by Capital Collatera

Regi onal Counsel, or the defense. Al so, Dr. Tooner could not
say wth nuch definity how many hours he had put into Parker’s
case. (2-PCR 7 581-85). A brief, non-exhaustive, conputer

search shows Dr. Tooner has testified for capital defendants in
Knight v. State, 923 So.2d 387, 400 (Fla. 2005); Phillips wv.
State, 894 So.2d 28, 37 (Fla. 2004); Henyard v. State, 883 So.2d
753, 761 (Fla. 2004); Patton v. State, 878 So.2d 368, 374 (Fla.
2004); Fennie v. State, 855 So.2d 597, 606 (Fla. 2003); Sweet v.
State; 810 So.2d 854, 864 (Fla. 2002); Rose v. State, 787 So.2d
786 (Fla. 2001); Hitchcock v. State; 755 So.2d 638, 641 (Fla

2000); Castro v. State, 744 So.2d 986, 987 (Fla. 1999); Hall wv.
State, 742 So.2d 225, 228 (Fla. 1999); Jones v. State, 732 So.2d
313, 317 (Fla. 1999); Mendoza v. State, 700 So.2d 670, 675 (Fl a.
1997); Walker v. State, 707 So.2d 300, 307 (Fla. 1997); Padilla
v. State, 618 So.2d 165, 167 (Fla. 1993). Dr. Toomer’'s bias for
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facts,® and could not offer information which would undernine

the defense was at issue in Rose v. State, 787 So.2d 786 (Fla.
2001) where this Court noted bias nmay be shown through the
frequency and expert testifies for the defense, stating:

During the proceedings below, Dr. Toonmer provided
lengthy testinony regarding Rose's enotional and
mental history. On cross-exam nation, the State asked
questions relating to Dr. Tooner's prior testinony for
ot her defendants and ot her questions relating to his

qual i ficati ons. Contrary to Rose's argunents, we
conclude the questions asked by the State were within
the broad range of perm ssible cross-exam nation. In

fact, this line of questioning is alnost identical to
the one in Henry. See id.

Rose, 787 So.2d at 798. See Henry v. State, 574 So.2d 66, 71
(Fla. 1991) (finding "prosecution was properly allowed to elicit
from defense expert, Dr. Robert Berland, that ninety-eight
percent of his clientele consisted of crimnal defendants and
that forty percent of his practice consisted of first-degree
nmur der defendants represented by the Hillsborough County Public
Def ender's office. These questions were relevant to show bi as,
grejudice, or interest.”)

It was also Dr. Toomer’s opinion Parker is always suffering
extreme mental or enotional disturbance, even when sitting
calmy in the courtroom and that, at all times, he is unable to
appreciate the crimnality of his actions or to conform his
conduct to the requirenents of |aw. Dr. Tooner discounted
Parker’s ability to make choices, such as to rob the Pizza Hut.
However, the doctor eventually agreed Parker was choosing to
behave well in court. (2-PCR 7 594-97). This all flies in the
face of Parker’s forethought to bring a mask to the robbery, arm
himself with two guns, one of which held nore than 30 bullets,
use a ruse to gain access to the manager, and nethodically rob
the restaurant patrons. VWile Dr. Tooner clainms Parker has
di fficulty maki ng decisions under stress, and that when asked to
think in abstract terms fails, the facts of the crine belie
t hose conclusions and | end support to the trial court's finding
t he doctor not credible. Parker went to the Pizza Hut prepared
and effectuated his plan well, except for staying too long in
the restaurant which allowed the police tinme to respond. The
new offer of mtigation is not supported by the record and does
not underm ne confidence in the sentence.
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confidence in the sentence.® Dr. Toomer gave the MWPI-11 and
agreed it showed Parker:

1. has “long-standing antisocial and sonetinmes bizarre
behavi oral patterns”??

2. “is quite immature and irresponsible and nay engage in
anti social behavior or aberrant sexual practices for
the thrill of it”

31 The doctor noted psychol ogical deficits from Parker’s poverty,
his nother’s schizophrenia, and instability in Parker’'s early
devel opnmental history. Based on the totality of the evidence,
Dr. Toonmer believed that Parker was under extrene nental or
enotional disturbance at the tinme of the crine and his ability
to appreciate the crimnality of his conduct or to conform his
conduct to the requirenments of the law was substantially

inmpaired. (2-PCR 7 563-69, 571-72, 580-81). This is the
cl assical type of new expert testinony that has been rejected as
not showi ng ineffective assistance of counsel. In Gaskin v.

State, 822 So.2d 1243, 1250 (Fla. 2002), this Court quoted Asay,
769 So.2d at 986, affirmng: “[wle have held that counsel's

reasonabl e ment al heal t h i nvestigation IS not render ed
i nconpetent ‘nerely because the defendant has now secured the
testinmony of a nore favorable nental health expert.’” See

Dantren v. State, 838 So.2d 512, 517 (Fla. 2003) (finding recent
di scovery of expert to testify about potential brain danage
“does not equate to a finding that the initial investigation was
insufficient”); Elledge v. Dugger, 823 F.2d 1439, 1446 (11lth
Cr.) (opining “[merely proving that soneone--years |ater--

| ocated an expert who wll testify favorably is irrelevant
unless the petitioner, the eventual expert, counsel or sone
other person can establish a reasonable likelihood that a

simlar expert could have been found at the pertinent tine by an
ordinarily conpet ent att or ney usi ng reasonabl y diligent
effort”), nodified on other grounds, 833 F.2d 250 (11th Cr.
1987); Jones v. State, 732 So. 2d 313, 320 (Fla. 1999) (sane);
Correll v. Dugger, 558 So. 2d 422, 426 (Fla. 1990) (sane).

32 Most incredible, Dr. Toomer failed to diagnose Parker with
antisocial personality disorder and dism ssed the D agnostic and
Statistical Mnual of Mental Disorders, 4th Ed. Text revision
(DSM1V-TR) as a “cookbook.” (2-PCR 7 587-94). Wiile he refused
to find antisocial personality disorder, the above statenents
indicating the disorder applied would have been the subject of
cross-exam nation (2-PCR 7 601) and devastating to Parker.
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3. “is likely to appear very uncooperative, hostile, and
aggressi ve”

4. “denies responsibility for his behavior and tends to
bl ame ot hers for his probl ens”

5. “is likely to have a long history of | egal
difficulties and famly problens” and “a history of
poor achi evenent and unreliable work behavior”

6. “may attenpt to manipulate others through aggression
or intimdation”, “rejects demands placed on him and
tends to be suspicious and m strusting of others” and
“may be threatening or physically abusive toward his
wi fe when he feels frustrated”

(2-PCR 7 585-87). This Court has acknow edged in the past that
antisocial personality disorder is "a trait nost jurors tend to

| ook disfavorably upon.”™ Freenman v. State, 858 So.2d 319, 327

(Fla. 2003). An ineffectiveness claim does not arise fromthe
failure to present evidence where such presents a doubl e-edged

sword.®® See Carroll v. State, 815 So.2d 601, 614-15, n. 15 (Fla.

2002); Asay, 769 So.2d at 988. Nei t her deficient perfornmance
nor prejudice can be shown arising from counsel not obtaining
Dr. Toomer and Parker's MWPI-11 results

Dr. Toomer also admitted Parker’s full scale I1Q score was
90. (2-PCR 7 602). This contradicts conpletely Dr. Pickar’s

testinmony that Parker had borderline intellectual functioning or

33 G ven defense counsel’s strategy to hunmanize Parker and show

he was "sal vageabl e", Dr. Tooner’'s testinony regarding the MWPI-
Il results alone would be a valid basis for not presenting the

doctor. Such testinony would conflict with the defense thene.
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that Parker qualified for a non-statutory nitigator based on
this in that Dr. Pickar placed the upper limt of this alleged
functioning problem in the 80's, wusually between 70 to 84
according to the DSMI1V. (2-PCR 6 500). G ven that Drs. Pickar
and Tooner contradict each other, such is a valid basis for the
trial court to discount the experts' opinions.?3*

Parker’s final nental health professional, Dr. Barry Crown,
was simlarly rejected. Not only did he commt three scoring
errors on the WAIS-II1 which rendered an 1Q score of 87, (2-
PCR 8 657-60), but his explanation to the prosecutor for finding
extreme nmental or enotional disturbance at the tinme of the crine
underm nes conpletely his credibility.

Q How was his (Parker’s) behavior exhibited by this
extrene nental or enotional disturbance?

A. | believe that he had difficulty processing
i nformation. | wasn’t there, | haven't seen a video,
so |l can't tell you specifically.

Q You have two vol unes of background infornmation?

A. | do.

34 Al'so, the conflict is anple reason for counsel not to present
such doubl e-edge sword testinony. See Carroll v. State, 815
So.2d 601, 614-15, n. 15 (Fla. 2002). Furthernore, it shows
Booras rendered effective assistance when he followed the
strategy of humani zing Parker and presenting his dysfunctional
home life and chil dhood through his investigators and Dr. Caddy
who reasoned that nuch of Parker’s later difficulty with crine
stemmed from his abandonnent the tangible alcohol abuse.
Not hi ng new of assistance was shown to have been overl ooked by
counsel and Parker has failed to carry his burden of proving
ot herwi se under Strickl and

59



Q There are wtness statenents, the Pizza Hut
robbery victim statenents are in the background
i nformati on?

A. Yes, and | have read those.

Q And there is a Florida Suprene Court opinion with
a synopsis of the facts in the background naterials;
correct?

A. Yes, and | have reviewed it.

Q Okay. So tell us about the defendant’s behavi or

and how it was affected by the extreme nental or
enoti onal disturbance that evening.

A I bel i eve t hat M. Par ker has a
neur opsychol ogi cal I mpai r ment . That i mpai r nent
particularly in stressful situations, inpacts his

reasoning and his judgnment and his capacity to
understand the | ong-term consequences of his immediate

behavior, and to that extent | believe that that is
extrenme nental or enotional circunstances. | can’t
point to specific testinony from anyone, but | don’t

believe that there were any experts there to assess
t hat behavi or either.

Q Dr. Crown, how does that nental or enotional
di sturbance affect the ruse that the defendant used to
gain access to the manager of Pizza Hut?

A. | don’'t know what effect that has.
Q Do you know what ruse |’ m speaking of ?
A. | know that there was a ruse, but | don’'t know

specifically.
Q What is your understandi ng of that.

A. | don't recall, it’'s been sone tine since |’'ve
reviewed this, well over a nonth.

Q Then if | refresh your nmenory, do you recall that
the defendant came into the Pizza Hut with no mask on
his face, brandishing neither of the two guns that he
had, went to the cashier and gave her a story that he

60



had been calling the Pizza Hut for over three hours
and no one answered the phone and he wanted to
conplain to the nmanager?
A. Yes, |'’mrefreshed.

Q How does that exhibit the mtigating circunstance
that you’ve just testified to?

A. That, taken in isolation, doesn't.

Q What did the defendant do next after the cashier
poi nted out the manager?

A. | don’t recall the sequence.

Q When did he brandi sh the weapon?

A. Again, | don't recall the sequence.

Q So since you ve been qualified as an expert here
today in the field of forensic psychology and
neur opsychol ogy, pl ease tell us the defendant’s

actions at the time he commtted these crinmes and how
they apply to the statutory mtigators that you have
opi ned.

A. The action in itself is ‘irrelevant to ny
analysis. My analysis is based on ny assignnment of
determ ni ng whether M. Parker had a brain injury, or
has a neuropsychological inmpairment it is ny opinion
that his brain capacity, his ability to reason and to
engage judgnent were inpaired and are inpaired,29 and
as a result of that although there may be a recording
of a sequence set of acts, that behavior is sinply a
set of circunstances and that hi s under | yi ng
neur opsychol ogi cal inpairnent is what | assessed.

Q Dr. Crown, isn't the purpose of your testinony to
provide a nexus between the defendant’s nenta
functioning and his behavior at the tinme he commtted
t hese crinmes?

A. No. M testinony was based on two requests. The
first request | received, ny first assignnent, was to
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test this gentleman’s 1Q M second assignment was to
determ ne whether he was brain damaged. Those were ny
two assi gnnments.

Q So, Dr. Crown, you scored the I1Q test wong, and
you don’t know the facts of this case; correct?

A. | made errors in scoring, apparently, that
woul dn’t have altered the overall outcone. And, no,
my assignnment wasn’'t to know the details of this case
specifically,® that’s nmore the work of a clinical
psychol ogi st or psychiatrist.

(2-PCR 8 661-66) (enphasis supplied). As the court concl uded,
nothing in Parker’s presentation proved mtigation which would
result in a life sentence.

In summary, Parker’s evidentiary hearing evidence consi sted
of discredited opinions of two nental health experts, Dr. Crown
and Dr. Pickar, as each relied on the ms-scored, underscored
tests given by Dr. Crown. Par ker added no new, substanti al
evi dence regardi ng his chil dhood which was undi scovered in 1990.
Together, the evidentiary hearing and trial records show that
essentially the same information was devel oped by trial counsel

during their investigation and presented through Parker’s

35 Yet, Dr. Crown was opining that Parker was under the influence
of extreme nental or enotional disturbance at the tinme of the
crime, but could recall nothing in the facts of the crimna
epi sode which indicated a nental or enotional disturbance. Even
if Parker had a brain injury, it played no role in the crimna
conduct, and mtigation has not been shown. Gven this expert’s
inability to identify anything at the time of the crinme which
woul d establish the mtigator, his testinony does not support
Parker’s claim of ineffective assistance of counsel. Moreover,
Parker’s actions were so well planned that they conpletely under
cut any claimof extrene nental or enotional disturbance.
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not her, Finkelstein, WMore, and Dr. Caddy as was gathered by
Parker during his nearly ten-year postconviction [litigation.
This is not a case where counsel did nothing or their

representation was “woefully inadequate.” Mller v. State, 2006

WL 724581, *4 (Fla. 2006) is instructive and supports the denial
of relief. In Mller, this Court opined:

We conclude that the trial court did not err in
rejecting MIller's argunment that trial counsel Eler
did not perform a proper investigation since the
record supports a conclusion that Eler researched all
reasonabl e areas of mtigation, including the work and
research of prior defense counsel. The record reflects
that this is clearly not a case in which trial counsel

“never attenpt ed to meani ngful 'y i nvestigate
mtigation,” ...or where counsel's investigation was
“woeful l'y I nadequate.” - Her e, t he record

denonstrates that counsel was aware of Mller's
chil dhood, his substance abuse problens, and his
mental health issues. Under these circunstances we
find no error in the trial court's essential
conclusion that trial counsel performed a reasonably
diligent investigation. See Ronpilla v. Beard

(“[T]he duty to investigate does not force defense

| awyers to scour the globe on the off-chance sonething

will turn up; reasonably diligent counsel may draw a

line when they have good reason to think further

i nvestigation would be a waste.”)

Booras and Hitchcock were well aware of the need to
investigate and present mtigation. Merely because they relied
upon prior counsel’s five nonth investigation, which included
sending investigators to talk to famly nenbers and others who
knew Parker, and having an investigator travel to Jacksonville

to do further research into Parker’s background, is not “doing

nothing” as decried in Wggins and Ronpilla, nor is it so
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i nadequate as found in Hldwin v. Dugger, 654 So.2d 107, 109

(Fla. 1995). Parker's main conplaint is counsel's decision to
use articulate investigators to paint an overall picture of his
life, instead of presenting the lay w tnesses thenselves and | et

them be subject to cross-exam nation. See Stewart v. State, 801

So.2d 59, 65 (Fla. 2001) (finding "[c]lains expressing nmere
di sagreenent with trial counsel's strategy are insufficient.");

Occhicone v. State, 768 So.2d 1037, 1048 (Fla. 2000) (sane);

Cherry, 659 So.2d at 1069 (sane); Jennings v. State, 583 So.2d

316, 321 (Fla. 1991) (finding "It is not negligent to fail to
call everyone who may have information about an event. Once
counsel puts on evidence sufficient, if believed by the jury, to
establish his point, he need not <call every wtness whose

testi nmony m ght bolster his position.”). Cf. Breedlove v. State,

692 So.2d 874, 877-78 (Fla. 1997) (holding counsel was not
ineffective for failing to present testinony of friends and

famly menbers that would have been subject to cross-

exam nation). What Booras and Hitchcock presented was a
professionally conpiled case for mtigation. As found by the
trial court, Parker has not presented anything that went

conpl etely undi scovered or woul d underm ne the sentence.
The presentation of cunulative or richer evidence of
Par ker’s chil dhood does not wundercut counsel’s investigation.

See Gudinas v. State, 816 So.2d 1095, 1106 (Fla. 2002) (finding
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counsel not ineffective for not presenting evidence cunulative
to prior mitigation).® Furthermore, no prejudice was shown as
Dr. Caddy would not change his original opinion, even having
reviewed Parker's slightly "richer" <collateral investigation
i nformati on. Al t hough Parker's doctors suggested two statutory
mental mtigators apply, their opinions are not credible and
were rejected properly.® Parker has failed to neet his burden

under Stri ckl and.

36 Cherry v. State, 781 So.2d 1040, 1051 (Fla. 2000) (opining
"even if trial ~counsel should have presented wtnesses to
testify about Cherry's abusive background, nost of the testinony
now offered by Cherry is cunulative.... Although wtnesses
provi ded specific instances of abuse, such evidence nerely would
have lent further support to the conclusion that Cherry was
abused by his father, a fact already known to the jury.");
Ccchi cone, 768 So.2d at 1049-50 (affirmng denial of relief on
ineffectiveness claim for not presenting other evidence of
i nt oxi cation because information was cunulative); Rutherford
727 So.2d at 225 (sane); Jennings v. State, 583 So.2d 316, 321
(Fla. 1991) (finding "It is not negligent to fail to cal

everyone who nmay have information about an event. Once counse

puts on evidence sufficient, if believed by the jury, to
establish his point, he need not call every wtness whose
testinmony might bolster his position.").

3" First, they rest on inproperly scored tests. Second, the
experts are in conflict - sone find both mtigators, while

others barely find one; as outlined above, Parker’s actions on
the night of the crine belie the existence of either statutory
mental mtigator. Third, the experts had |imted understanding
of the facts and had difficulty pointing to actions by Parker
whi ch supported the nitigators. Dr. Crown went so far as to
admt his assignhment “wasn’t to know the details of this case”
(2-PCR. 8 666). Forth, nerely because a defendant, years after
his conviction, is able to obtain new experts to give a nore
favorabl e opinion, does not detract from the original expert’s
opi nion nor establish ineffective assistance. Asay, 769 So.2d at
988 (reasoning first expert’s evaluation is not |ess conpetent
nmerely upon production of conflicting evaluation by new expert).
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Gven the conflicting nature of the new nental helath
testinmony, and |imted offering of new mtigation, Parker’s

citation to Rose v. State, 675 So.2d 567 (Fla. 1996) is

m spl aced. There penalty phase counsel failed entirely to
i nvestgate and offer such evidence. Fromthe above, it is clear
Parker’s attorney did not commt such an error. Booras obtained
records and hired an experienced nental health expert who
eval uated Parker and testified at trial.®® Similarly, Parker’s

reliance on Orne v. Sate, 896 So.2d 725 (Fla. 2005) does not

further his position. As noted above, and reiterated bel ow,
Par ker has not shown that counsel mssed any major nental health
or other mtigation. Counsel, either individually or thorough
the prior counsel’s investigators, obtained records, spoke to
famly/friends, and utilized a nental health doctor to evaluate

and present testinony along with |lay w tnesses. Here, Parker

38 Likewise, Parker’s reliance upon Hannon v. State, 941 So.2d
1109, 1165 (Fla. 2006); M dddleton v. Dugger, 849 F.2d 491, 495
(11'" Cir. 1998) is nisplaced. Ake v. Okl ahomm, 470 U.S. 68, 83
(1985) nerely requires that a defendant have access to a
"conpetent psychiatrist [or other nental health professional]
who wll conduct an appropriate examnation and assist in
eval uati on, preparation, and presentation of the defense."” This
was afforded Parker through counsel’s hiring of Dr. Caddy and
supplying himwth informati on and/or access to information for
his evaluation of Parker. Further, while statutory nental
mtigation is a weighty factor when well supported by the
evi dence, such is not the case here. Not only do Parker’'s new
experts disagree on the mtigation, but Parker’s actions on the
night of the crime refute any claim of statutory nental
mtigation. G ven that counsel considered and presented
evidence of nental mtigation available, Parker has not shown a
constitutional deficiency under either Strickland or Ake.
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has not established any overlooked nental health or other
mtigation. He has not carried his burden, thus, relief was
deni ed properly.

However, even if this Court were to find the court should
have found deficiency and the new mtigation offered, Parker
cannot show prejudice. At trial, this Court affirnmed the four
aggravators found to apply: (1) prior violent felony, (2) felony
murder, (3) great risk of death to others (Parker shot at 23
peopl e and uncounted by-standers), and (4) avoid arrest and
agreed that the mitigation offered was not proven (ROA 2026- 29,
2325, 2383-92, 2862, 2887-95); Parker, 641 So.2d at 377. The
non-statutory mtigators Parker now suggests should have been
considered all rest on evidence previously presented to this
Court and the jury in the penalty phase.

Parker's "new' mtigators are: (1) Mdther's schizophrenia,
bi zarre behavior, and abuse/neglect of Parker (1B 38-40); (2)
suffering physical abuse at home (1B 39-40); (3) placenent in
multiple foster hones (1B 40-41, 43); (4) w tnesses nother being
beaten by boyfriends and sister beaten by nother (1B 39-40); (5)
physically and/or sexually abused in foster hones, by care-
givers, other children, or police causing Parker to flee foster

homes and sleep on streets (IB 40-44); (6) low intellectual
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functioning, neurological deficits, and brain inpairnments®® (1B
43); and (7) abandoned by father (IB 43). Par ker’ s not her,

Fi nkel st ei n, 4°

and Moore each reported on itens (1) (2), (3), (5
and (7) (ROA 2185-95, 2202-16, 2276-81). Dr. Caddy averred to
items: (1), (2), (3), (5, (6), and (7). (ROA 2233-71). Borras
argued for mtigation* based on the above. The only item not

noted as part of Parker's dysfunctional/abusive childhood was

% This alleged nitigator will be discussed bel ow when addressing
ot her mental health mtigation clains.

40 pParker appears to have abandoned his trial and postconviction
relief notion clainms of alcohol intoxication in support of the
statutory and the non-statutory mtigators even though such were
his thenme of mtigation up until the present tine.

4l Booras argued to the jury, “Parker never had a chance” and
while Parker’s “early childhood, his abuse, his neglect, his
personal al cohol abuse” did not give him the right to kill,
these factors had to be taken into consideration regarding the
ultimte sentence. (ROA 2305-06). The jury was asked to
consider that Parker’'s father left him when he was about three
nmonths old, that his nother suffered nental breakdowns since
Parker was six years old and he was “bounced from foster honme to
foster hone, to his nother, back to the foster home, HRS, going

to different schools and never having a stable famly life
(referencing nother’s schizophrenia). (ROA 2306-07). Boor as
al so asked the sentencers to consider: (1) the co-defendant’s 15
year sentence; (2) Parker’'s wearly life and background -

enotionally abused as a child; (3) enotionally disturbed as a
child - unstable early life; (4) Parker was beaten; (5) he was
alienated; (6) people Parker nmet on the street abused him
(referencing sexual abuse); (7) Parker’s father rejected
hi m Parker had no father imge - father did not cone to Parker’s
trial; (8) Parker had no famly inmage; (9) Parker confessed to
the robberies; (10) the “affect of alcohol” on Parker’s actions
the night of the crinme; (1) Parker’s alcohol abuse problens
t hroughout his life; (12) Parker’s ability for rehabilitation;
(13) Parker’s lack of wupbringing; and (14) Parker’s lack of a
chi | dhood. ( ROA 2313-17)-
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that he was beaten by his nother and her boyfriends, yet the
jury knew Parker was beaten by various foster parents, other
adul ts, and peers. The fact his nother and her boyfriends may
have hit Parker would add little to the fact that he clained
everyone else in his life beat him The overall tenor of
Parker's |ife was that he had a traumatic upbringing, and that
was pl aced before the sentencing body and rejected. All of the
other factors were considered by the sentencing court, Judge
Moe, and found not supported. Parker, 641 So.2d at 377. Parker
offered nothing in the evidentiary hearing which caused the
court, again Judge Moe, to alter his conclusion wth regard to
Parker's non-statutory mtigation arising fromhis chil dhood.
Parker clainms this Court should find proven the statutory
mtigators of: (1) extreme nental or enotional distress at the
time of the nurder and (2) ability to appreciate his conduct or
to conform his conduct to the requirenments of the |aw was
substantially inpaired and the non-statutory mtigator of (3)
borderline intellectual functioning. For the reasons noted
above, lack of credibility of the experts and opinions not
supported by the evidence, these factors were denied properly,
but even if they should have been found by counsel, no prejudice
has been shown. Parker’s crimnal history and facts of this
murder establish four agravators have been proven. Such

mtigation does not underm ne confidence in the death sentence
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i nposed. Arbelaez v. State, 898 So.2d 25 (Fla. 2005) (affirmng

denial of collateral relief on grounds that new mtigation did

not establish prejudice under Strickland); Lawence v. State

698 So.2d 1219 (Fla. 1997) (finding sentence proportional based
on three strong aggravators wei ghed against five non-statutory
mtigators of learning disability, low 1Q deprived childhood,

i nfluence of alcohol, and lack of violent history); Spencer v.

State, 691 So.2d 1062 (Fla. 1996) (finding sentence proportional
based on aggravation of HAC and prior conviction for a violent
fel ony, balanced against two nental health mtigators, and a
nunber of non-statutory mtigators including drug and al cohol
abuse, paranoid personality disorder, sexual abuse by his
father, honorable mlitary record, good enploynent record, and
the ability to function in a structured environnment); Pope V.
State, 679 So.2d 710 (Fla. 1996) (holding death proportionate
where two aggravating factors, nurder commtted for pecuniary
gain and prior violent felony, outweighed tw statutory
mtigating circunstances, comm ssion while under influence of
extreme nmental or enotional disturbance and inpaired capacity to
appreciate crimnality of conduct, and several nonstatutory

mtigating circunstances); Heath v. State, 648 So.2d 660 (Fla

1994) (affirm ng defendant's death sentence based on presence of
two aggravating factors of prior violent felony and nurder

commtted during course of robbery, despite the existence of the
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statutory mtigator of extrenme nmental or enotional disturbance).
Based on the above analysis relief was denied properly and that
deci sion should be affirned.
| SSUE 11|
PARKER FAILED TO PROVE GU LT PHASE COUNSEL WAS

| NEFFECI TVE FOR NOT OBTAI NI NG EXPERTS | N PHOTOGRAPHY
AND TOOL MARKI NG (rest at ed)

Par ker submts that guilt phase counsel was ineffective for
not securing photography and tool marking experts to refute the
origin of the fatal bullet. The trial court rejected this claim
finding that Parker did not present such experts in his
postconviction evidentiary hearing, thus, neither deficiency nor
prejudice were shown. The court's factual findings are
supported by the record and the proper |law was applied. The
denial of relief should be affirmed.

The standard of review for ineffectiveness clains follow ng
an evidentiary hearing is de novo, wth deference given the
court’s factual findings. Freeman, 858 So.2d at 323. To prevai
on an ineffectiveness claim the defendant nust prove (1)
counsel’s representation fell below an objective standard of
reasonabl eness, and (2) but for the deficiency, there is a
reasonabl e probability the result of the proceeding would have

been different. Strickland, 466 U. S. 688- 89.

In rejecting Parker's claim the court concl uded:

The second issue under consideration is whether
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or not Parkers (sic) trial counsel or his defense team
was ineffective because it failed to present expert
testinony on the color of the bullet in a photograph
or the neaning of certain markings on a bullet in a
phot ogr aph.

From the begi nning of this case in 1989, the sole
credible issue as to the guilt or the innocence of the
def endant has been the origin of the bullet that
killed the victim WIIliam N chol son.

The issue is not what color was a bullet in a
phot ograph, but what color bullet actually killed the
victim

Much evidence on this issue was presented to the

jury at the trial. The evidence was introduced,
exam ned, Cross exam ned, repr esent ed, ar gued,
reargued and finally determned by the jury. The

defense also argued theories of evidence tanpering,
conspi racies, collusion and cover up on the issue of
whose bullet killed the victim The jury rejected
t hese argunments as wel |

Again, at the end of the trial, the issue was not
what color was a bullet in a photograph, but what
bull et cane out of the victinls body, and was pl aced
in evidence for the jury to exam ne, re exam ne (sic)
conpare, discuss and eval uate.

It must be pointed out that in the post
conviction evidentiary hearing, the defense could not
produce one witness who testified any differently than
the testinony that was presented at the trial
Therefore, the Court must cone to the conclusion that
the defense could not and therefore did not find one
person on earth that will render an opinion that the
bullet that the State and jury said killed the victim
was not in fact the bullet that not only killed the
victim but also the same bullet that came out of the
victinmse (sic) body and was presented as evidence in
court.

On the issue of whether or not the defense could
have or should have called a photography expert, even
M. Htchcock forthrightly admtted that it was not
the color of the bullet as depicted in the photographs
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that mattered, but rather the color of the bullet
removed from the victim and placed in evidence (TR
2/ 16/ 06-114).

Again, nothing was presented at the evidentiary
hearing to show that any photography expert could
refute the trial testinony of Dr. Bell and Detective
Cerat that the bullet was in fact the fatal bullet
taken fromthe victimat his autopsy.

Theref ore Parker has not proved any deficiency on
the part of his trial counsel as to the issue, nor the
requi red prejudice required by Strickl and.

Accordingly, relief is denied on the issue of
whet her or not Par ker recei ved i nadequat e
representation of counsel at trial for his failure to
provi de expert testinony on phot ography.

In conclusion, it nmust be noted that although the
body of this opinion does not contain many separate
and distinct references to pages in the transcript of
the trial or ot her post trial pl eadi ngs  or
proceedi ngs, both the State and the Defendants (sic)
witten closing argunents do contain references to the
record which supports this courts (sic) findings of
fact and conclusions of law. Al so, nost of the issues
raised in post conviction relief were discussed and
rejected in the Florida Suprene Courts (sic) opinion
affirm ng the defendant's conviction and sentence.

The integrity of the trial process in this case

remains intact. The defendant has failed to prove he

is entitled to post conviction relief. The Mtion is

t her ef ore deni ed.
(2-PCR 2 352-54)

As the trial court concluded, that fromthe outset of this
case in 1989, the sole issue has been the origin of the fatal
bul | et. No matter the nunber of color photographs of different

hues, variations in exposure, and intensity of Ilight sources,

the result is the sane, the bullet removed fromthe WIIliam
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Ni chol son's body was fired from Parker’s gun. This is based not
on the photographic docunentation, which Hitchcock ably reveal ed
to the jury could be manipulated, but on the testinony of Dr.
Bell, and Detective Cerat. Both were w tnesses to the autopsy
and testified that the bullet renoved from N cholson, was the
bull et placed into evidence, and displayed to the jury. The
jury and sentencing body were able to review the color and
damage to the bullet, conpare it to other bullets from Parker's
gun and the photograph of the bullet, while still in N cholson's
bone. That is the wunassailable evidence of Parker’s guilt.
Whet her or not tool marking or photography experts were called
in this case does not, and cannot, contradict the fact that the

fatal bullet was recovered, it was copper in color, and was

pl aced before the jury. While Hitchcock, as a good defense
counsel, made the nost of state wtnesses’ errors in over-
exposing and/or initially ms-identifying the bullet, even

Hitchcock, in the end, admtted that the color photograph was
not the issue, but the actual bullet (State’'s Trial Exhibit 121)
pl aced in evidence. Not hi ng nore mattered and Parker has not
produced an expert in either field who countered that evidence.
In fact, Parker presented no tool marking expert here. As
such, he has waived this claim by failing to present evidence,

and likewise failed to carry his burden under Strickland of

show ng deficiency and prejudice arising from trail counsel's
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failure to present a tool nmarking expert. See Gore v. State, 846

So.2d 461, 469-70 (Fla. 2003) (holding, in part, defendant
failed to prove ineffectiveness claim by failing to present
evidence from witnesses he claimed would be helpful).?? The
court properly rejected this claimand denied relief.

Al t hough Parker failed to present any tool marking expert
for the evidentiary hearing to establish deficiency for not
obtai ni ng such expert for trial, the record reflects Hitchcock
retained the services of Ed Wttacker (“Wttacker”), a
ballistics and tool marking expert, but did not present him at
trial. As such, Htchcock did exactly what Parker conplains he
should have done, i.e., obtained a tool narking expert, even

t hough counsel could not recall why he did not use the expert.*?

42 See Holland v. State, 916 So.2d 750, 757 (Fla. 2005); Rivera v.
State, 717 So.2d 477, 486 (Fla. 1998)(holding ineffectiveness
had not been proven where nental health experts did not testify
in support of allegations, thus, finding there was no evidence
to support claim; Cherry v. State, 781 So.2d 1040 (Fla.
2000) (noting that if the record reflected there were no
mtigators that existed to be discovered by a | awyer conducting
reasonabl e investigation, defendant would be hard pressed to
denonstrate | awyer's default made any difference).

43 Counsel’s failure to recall his strategy for not presenting

Wttacker should not be held against him Wth respect to
performance under Strickland v. Wshington, 466 U S. 668, 689

(1984), “judicial scrutiny nust be highly deferential;” “every
effort” nust “be made to elimnate the distorting effects of
hi ndsi ght, ” “reconstruct the circunstances of counsel's
chal | enged conduct,” and “evaluate the conduct from counsel's
perspective at the tine.” See Davis v. State, 875 So.2d 359,
365 (Fla. 2003); Chandler v. US., 218 F.3d 1305, 1313 n.12
(11th G r. 2000). "The test for ineffectiveness is not whether
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However, logic dictates Htchcock did not call his tool marking
expert because Wttacker had nothing favorable to report and
Hitchcock was preserving his ability to have final closing
argument which was his practice.*® On these sane grounds, the
court reasonably concluded that a tool marking expert could not
refute the State's claim that the bullet in evidence was the
fatal bullet when postconviction counsel failed to produce such
an expert.* Hence, as the court found below, Parker has not
carried his burden of proving deficiency or prejudiced under

Strickland arising from counsel’s failure to present a tool

counsel could have done nore; perfection is not required.” 1d.
at 1313 n. 12. “[A] court nust indulge a strong presunption
t hat counsel's conduct falls within the wde range of reasonable
prof essi onal assistance.” Strickland, 466 U S. at 689.

44 Hitchcock had forwarded to Wttacker the ballistic reports and
any new evidence which was disclosed. The record shows
Wttacker worked with Hitchcock up until two weeks before trial
It is about this time that Dr. Bell disclosed his revised
forensic findings regarding the change in the col or and apparent
cut in the fatal bullet. Mreover, the defense theory was that
the bullets were switched and regardless of the pictures, the
defense was that the bullet put in evidence was not the silver
one seen originally by Dr. Bell. A so, Htchcock testified, and
others confirmed that his strategy regarding calling defense
W tnesses was not to give up the “sandwi ch” in closing argunent;
he believed that the burden rested with the State to prove its
case. (2-PCR 3 52-64, 69, 106-11; 2-PCR 5 303-04, 394-95).

4 parker failed to present a tool marking expert at the
evidentiary hearing to refute the testinony of Thonas Garl and
and Dr. Bessant-Mitthews, who testified that the bullet in
evidence (State’'s Trial Exhibit 121) was the bullet pictured in
the victims pelvic bone (State’s Trial Exhibits 122, 126, 127,
and 128) (ROA 1568-69, 1612, 1638-39, 1794-94, 1798, 2114, 2120
2140) .
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mar ki ng expert, as Parker has not shown that there was a tool
mar ki ng expert, who would contradict the State' s evidence.
Confidence in the verdict has not been underm ned.

Also, the record supports the rejection of Parker's claim
of I neffectiveness arising from the failure to call a
phot ogr aphy expert. On the first day of trial, defense counse
sought to dismss the case, suppress the bullet evidence due to
t he nedi cal exam ner's change in testinony, and/or to recuse the
prosecutor for allegedly suborning the nedical exam ner's

testi nmony. The notions were denied (ROA xxx 375-78).4°

46 Hitchcock argued for case disnissal, suppression of evidence,
and recusal of the State Attorney.

MR. H TCHOOCK: ...This is a Mtion to Dismss and/or
Motion to Suppress. ... The week before, | took a
deposition of the nedical examner in this case. I
was i nformed throughout this case all along that there
was a silver bullet in this case, and | was relying on
that in preparation for this case. | then cone to
find out that the nedical exam ner had changed his
testinmony, ... Oh, and prior that he had never nicked
the bullet with his saw while it was in this supposed
victim and that made sense. ... Then | find out that
he’s changed his story. Now he says he nicked the
bullet, and now he says that it was a copper bullet
not a silver bullet. And | asked him why this change
of heart, why your change in testinony, and he said
because | received a fewcalls fromM. Satz. | think
that in itself is highly inproper. | would nove to
dismss the entire case based on the interference by
the prosecution with a witness to do a 180 degree turn
in his testinony....

THE COURT: Wat says the State?
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Additionally, the State proffered the testinony of Dr. Bell and
Detective Cerat, which established the errors commtted by Dr.
Bell, the discovery of such errors, and the establishnent of the

chain of custody of the fatal bullet.*’

MR. SATZ: Your Honor, first | am outraged by those

al | egati ons. ... there’s a photograph of the bullet
that was renoved from the deceased taken by Deputy
Cerat at the tine of the autopsy that ... indicates it
is a copper color bullet with a cut in it. There’s
also a slide that was taken by Dr. Bell hinself the
time he renoved the bullet ... that | called Dr. Bell
and | said, Dr. Bell, do you renenber what color the
bullet was and what it |ooks Ilike.... He called ne

back and indicated the bullet was copper col or.

THE COURT: The Motion to Dism ss i s denied.

MR. H TCHCOCK: Judge, then there’'s a notion to recuse
the prosecutor.... Wat | am suggesting is perjury is
comng forth as a result of the phone call. ... What
| am saying is that this guy nmaintained all along one
thing, and now on the eve of trial has changed his

mnd. ...and I would suggest that it’s as a result of
the pressure - whether M. Satz intended it or not -
the pressure felt on Dr. Bell as a result of the phone
call....

THE COURT: The notion to disqualify the prosecution is
deni ed.

“7 At the proffer, Dr. Bell testified that at 10:00 a.m on
April 23, 1989, he conducted Ni cholson's autopsy, during which
he renoved a single projectile from the victinis pelvic bone.
Dr. Bell identified the photograph of the bone and bullet
renmoved from N cholson, and noted that after renoval, the
projectile was washed, a slide photograph taken and the bull et
was put in an envelope, which he sealed, initialed, and handed

to Detective Cerat ("Cerat"). Later, Dr. Bell prepared his
report describing the projectile “as a large caliber silver
colored bullet recovered with very Ilittle deformation.” He
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In spite of the denial of the defense notions, Hitchcock, a
prof essi onal photographer, as well as a seasoned crimna
def ense counsel, conpetently conveyed to the jury, through his
t horough and extensive cross-examnation of Dr. Bell and
Detective Cerat, that the color of objects depicted in color

phot ographs may be altered depending upon nmany factors. Even

described it in simlar terns during his Decenber 19, 1989
deposition taken by Hitchcock. Dr. Bell explained that a few
weeks before the hearing, M. Satz called to ask that he | ook at

the photograph (slide) and project it. Upon doing this, “it
becanme obvious that | [Dr. Bell] had incorrectly described the
bullet in both nmy autopsy report and the ... first deposition”,

“there was a cut mark in the mddle of the bullet which |
over| ooked, and the color of the bullet was incorrect as well.”
Dr. Bell testified the cut and color were visible in the
phot ograph he took and: “[y]ou could see the shadow of the cut,
and you can nmake out around the outline of the bullet the gold
color. But see, ny photo is a little bit nore overexposed, it’s
nore lighter (sic), and that’s why when | |ooked at it like this
at the deposition, it still |ooked silver in color.” However,
when projected, the visible color was gold. No one suggested he
change his testinony - only that Dr. Bell project the bullet,
report the color, and describe what he saw After the tel ephone
conversation, Dr. Bell acconpanied M. Satz to the crine |ab
where Dr. Bell saw his initials on the envel ope, which contai ned
the bullet he recognized as the gold bullet with a cut in it.
There was no doubt in Dr. Bell’s mnd that the bullet he renpved
from N cholson was the bullet in the photograph. (ROA 535-41,
543-44). During Detective Cerat’'s (“Cerat”) proffer, he averred
he attended the autopsy, took photographs of it, and identified
the bullet collected from N cholson. Cerat w tnessed the bullet
bei ng renoved from the body, after which he washed it, placed it
on top of the envelope, and took a photograph. The bullet was
yellow, and was cut, put in an envel ope, sealed and initialed by

Dr. Bell, and submtted to the |ab. In court, Cerat opened the
envel ope, conpared it to the projectile in the photograph, and
confirmed they were the sane. The State noted there were so

many different seals on the envelope due in part to the fact
Hitchcock and his expert, Whitaker, had viewed the evidence on
at |least two occasions. (ROA 548-49, 552-53, 559-60).
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Hi tchcock forthrightly admtted that it was not the color of the
bull et as depicted in the photographs that mattered, but rather
the color of the bullet renoved fromthe victimand placed into
evidence. (2-PCR 3 2/16/06 114). Not hi ng was presented at the
hearing to show that a photography expert could refute the
testinony of Dr. Bell and Detective Cerat that the bullet in

evi dence was the fatal bullet.?®

“8 At trial, Dr. Bell explained the victim died from a single
gunshot wound fired from a distance of two to twenty-four
i nches. After renoving the bullet, he washed and photographed
it, placed it in an evidence envelope, and initialed the
envel ope. He made an in court identification of the bullet and
envel ope, explaining the photographic slide taken by him of the
bul |l et was overexposed, but reflected that the bullet extracted
fromthe victimwas copper in color with a small cut. He avowed
the State’s photos depicted the fatal bullet. While he admtted
describing the bullet in his autopsy report and initia

deposition, as silver with very little deformation, upon review
of the slide negative, he concluded the bullet was copper in
color with a cut caused when renoving it from the victim (ROA
1623-24, 1631-32, 1635-43, 1645-46). Detective Cerat (“Cerat”)

was at the autopsy and testified he photographed the copper
bullet removed from the victim (ROA 1560-64). Fi rearns
exam ner, Patrick Garland, testified Parker’s gun held 33
cartridges, was recovered with 20 copper-jacketed rounds, and
the shell casings collected fromthe scenes were fired fromthat
gun. Over defense objection, he testified Cerat's photo
accurately depicted the fatal bullet (ROA 1704-54, 1764-70,
1776-86, 1799-07). Mor eover, during the penalty phase, further

corroboration for the source of the fatal bullet was devel oped
by Dr. Besant-Mtthews and Special Agent Richards of the Federa

Bureau of Investigations. Dr. Besant-Matthews testified that
the bullet pictured in the victims ilium pelvic bone, was in
fact the gold bullet in evidence. M. Richards averred that the
projectile pictured in the bone was the sane bullet put into
evi dence under Sate’'s Exhibit 121. (ROA 2116-30, 2139-41). As
such, even though collateral counsel did not present a tool

mar king expert, there is record evidence from a forensic

80



At the evidentiary hearing, Hitchcock explained that the
defense theory of the case was that there was a “m ssing silver
bullet”; that the silver bullet originally discussed by Dr. Bell
was switched with a bullet from Parker’s gun.*® However ,

Hitchcock admitted that the color and the photographs of the

bullet were really not the issue, but rather the bullet itself

was. (2-PCR 3 114). In his opening statenment in the quilt
phase, Hitchcock told the jury that when Dr. Bell nmade his
observation of the bullet’s color and deformation, Dr. Bell was
| ooking at the bullet, so “to heck with what the slide shows.”
Hitchcock also admtted at the evidentiary hearing that he
cross-exam ned Detective Cerat, who held hinself out as being
somewhat experienced in photography, and pointed out his errors

and/ or areas where manipulation of the color photograph could

phot ography expert that the fatal bullet, as depicted in
Ni chol son's bone, canme from Parker's gun.

*9 The record shows that the issue of the origin and authenticity
of the bullet renmoved from the victim and placed into evidence
was hotly contested. It was part of defense counsel’s opening
and closing argunents as well as the subject of notions to
suppress and sharp questioning of State witnesses. The jury was
fully advised of the respective argunents and it becane a
question for the jury as to whether the photographs admtted
into evidence depicted the sanme bullet. |In particular, Dr. Bell
and Detective Cerat explained that the bullet renoved from the
Victimwas “gold” and/or “yellow in color, that any description
otherwise was error, and the bullet in evidence was the one
renoved fromthe victim (ROA 1559-64, 1635-46, 1667, 1689).
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have occurred.®® (2-PCR 3 114-20). From the cross-exam nation,
the jury received evidence supporting the defense theory of
evi dence tanpering and mani pulation of the exposure to alter a
phot ograph's color to make a silver bullet |ook vyellow by
show ng that the police could manipulate the light source and
col or devel opnent of a photograph. This was presented to the
jury through Hitchcock’s®® expert cross-examnation, while stil

preserving the defense’s opportunity and strategy to be first

°0 Hitchcock was able to get Cerat to admit (1) that any given
print nmay have nmany color ranges in it - sonmetinmes too red,
sonetinme with a yellow cast; (2) there was no stippling around
the wound (tending to show the gun was fired from a farther
di stance that Dr. Bell offered; (3) that enlarging a photograph
froma negative may cause changes in the degree of color - color
shifts, and adjustnents can be made to change the color; (4)
that reflective surfaces Ilike netals cause a photographer
concern, and although he could have nmade the |I|ight source
diffuse to reduce the problem with reflection, Cerat failed to
do so; (5)that Cerat could not recall where he had washed the
bullet; (6) that Cerat, although at the autopsy and watching the
removal of the bullet merely thought it came from a vertebrae
(al though other testinmony showed it cane from the sacruni pelvic
area); (7) that the difference between two prints from the sane
negative were caused by different exposures and color
devel opnent - the printer used different amount of nagenta and
cyan when developing the different prints; and (8) had he
want ed, Cerat could have taken the negative and a known col or
sanple to a Kodak | aboratory and had the color corrected in the
prints to match the original natural colors of all objects
depi ct ed. (ROA 1578-79, 1585, 1596-160-09).

°l 'As the record reflects, Hitchcock is an expert/professiona

phot ographer of national and international renown. He has
gai ned recognition for his work in photography by being one of
15 or 16 people enployed by Playboy to photograph its nodels.

Hit chcock has been doing this type of work since he was 19-years
old. Parker’s expert, Wnan, recognized Hitchcock’s reputation

stating H tchcock was a very |ong-term gl anour photographer wth
a “worl d-renowned” reputation (2-PCR 7 630-31).
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and last to speak to the jury. A review of the trial and
col | ateral heari ng records shows Hi t chcock render ed
prof essionally reasonabl e representation, as the court found.
Furthernore, in spite of counsel’s able, yet unsuccessful
challenge to the photographic evidence, Parker has not cone
forth with any evidence tending to show that an expert would
have been able to bring out nore, or explain nore to the jury.
Par ker’ s new phot ography expert, Wnan, offered nothing that was
not already before the jury. Wman noted in part that: (1) the
phot ograph of the bullet in the Victinmis bone (State’s Exhi bit
115 at trial) was over exposed due to the reflective nature of
the nmetallic bullet and flash-back from over-lighting the
subject; (2) over-exposure could mask the color of the bullet;
and (3) the color could be corrected if a known color source
were given to the printer (2-PCR 7 616-21). As such, this
expert has offered nothing that was not presented through
H tchcock’s cross-exanination of Cerat.®? Yet, nore inportant,
Wman admtted Cerat had testified to being at the autopsy,

collecting the fatal bullet, and placing it into evidence.

°2 See Adans v. Dugger, 816 F.2d 1493 (11th CGir. 1987) (holding
t hat defense counsel was not ineffective for failing to obtain
expert pathol ogi st where defense counsel cross-examned State
expert and argued weaknesses in testinmony to jury in closing
argunent); State v. Bolender, 503 So.2d 1247, 1250 (Fla.1987)
(holding that "[s]trategic decisions do not constitute
ineffective assistance if alternative courses of action have
been considered and rejected").
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Wman had no reason to disbelieve Cerat’s testinobny. As such
given the fact that the bullet in evidence (State’'s Trial
Exhibit 121) was the bullet renoved fromthe victinmis body and
it was copper in color, no prejudice can be shown from counsel’s
failure to hire and present a photography expert. >3

The State's over whel m ng evi dence and unbr oken,
unchal | enged chain of custody, along with Parker's failure to
present any tool narking expert to refute the chain of custody,
Parker, as the trial court concluded did not carry his burden

under Strickland. Neither deficiency nor prejudice arising from

3 Of further proof that no prejudice has or can be shown by
Parker regarding the bullet origin and color, the State points

to the resolution of tw direct appeal issues, Point Il -
Di scovery Violations (State's tardiness in disclosing wtnesses,
grand jury report, photographic prints) and Point VII - Mtion

for New Trial (newly discovered eye-w tness, Brent Kissenger).
In resolving these issues, the Florida Supreme Court reasoned:

Parker also argues that three discovery violations
occurred.

Third, Parker clainms that the court erred by allow ng
into evidence photographs of the bullet renoved from
Ni chol son that were different in coloring than the
original prints. Detective Cerat attended the autopsy
and took the photographs that yielded the original and
subsequent prints and testified that, because of the
flash, the bullet in the original prints appeared
white in the mddle and gold at the edges. Par ker
cross-exam ned Cerat extensively about photography.

W hold that ... Parker has denonstrated no
reversi ble error regarding this issue.

Parker v. State, 641 So.2d 369, 373-76 (Fla. 1994).
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counsel's failure to present photography and tool marking
experts to refute the State's case have been established
Rel i ef was denied properly and this Court should affirm

| SSUE |11

PARKER RECEIVED A FAIR HEARING THE COURT PROPERLY

EXCLUDED W TNESSES AND DENIED THE MOTION TO RECUSE

(restated)

It is Parker’s position that his evidentiary hearing was
unfair as the trial court: (A) inproperly denied the defense
motion to recuse; and (B) erred in excluding Detective Cerat,
Dr. Bell, Dr. Wight, and State Attorney M chael Satz. Contrary
to Parker’s conplaint, the trial court properly resolved the

notion to disqualify, and correctly excluded the naned w tnesses

as their testinony was not relevant to the Strickland claim

remanded for an evidentiary hearing. This Court should affirm

Sub-i ssue A — Recusal - Pursuant to Gore v. State, 32 Fl a.

L. Wekly $S438 (Fla. July 5, 2007):

A notion to disqualify is governed substantively by
section 38. 10, Fl ori da St at ut es (2005), and
procedural |y by Fl ori da Rul e of Judi ci al
Adm nistration 2.330. The rule provides that a notion
to disqualify shall show that “the party fears that he

or she wll not receive a fair trial or hearing
because of specifically described prejudice or bias of
the judge” ... Fla. R Jud. Admn. 2.330(d). The

standard of review of a trial judge's determ nation on
a notion to disqualify is de novo. See Chanberlain v.
State, 881 So.2d 1087, 1097 (Fla. 2004), cert. denied,
544 U.S. 930, 125 S.Ct. 1669, 161 L.Ed.2d 495 (2005).

Whet her the notion is legally sufficient is a question
of law. See Barnhill v. State, 834 So.2d 836, 843

(Fla. 2002). The standard for determning the |ega

85



sufficiency of a notion to disqualify is whether the
facts all eged, which nust be assuned to be true, would
cause the novant to have a well-founded fear that he
or she will not receive a fair trial at the hands of
that judge. See Fla. R Jud. Adm n. 2.330(d)(1).

“[ S]ubj ective fears...are not 'reasonably sufficient' to justify

a '"well-founded fear' of prejudice." Fischer v. Knuck, 497 So.

2d 240, 242 (Fla. 1986).

Here, Parker nakes the incendiary claim of racial bias
because the court refused to allow a death sentenced defendant
to sit at counsel table, but permtted himto remain in the jury
box and had counsel’s table abut the jury box. Par ker al so
claims that the court’s alleged bias was evident because he was
ordered to remain shackled, defense counsel was adnoni shed not
to lean over the railing of the jury box, and the court voiced
concern because he did not know all of the parties approaching
t he defendant. These all egations

Judge Mbe, assigned to the Circuit Cvil D vision and
sitting in a “extrenely” insecure civil courtroom was presiding
over Parker’s capital postconviction case because he was the
sentencing judge. At the outset of the first day of the
postconviction evidentiary hearing, Parker, an inmate under a
sentence of death, was placed in the jury box by the Broward
Sheri ff O fice (“BSO") deputy assi gned to hi s
transportati on/ security. The deputy was ordered to sit in the

jury box wth Parker (2-PCR 3 8-10). It was agreed that
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counsel’s table would be noved to the jury box so counsel and
client could confer. Further, at defense counsel’s request, the
issue of Parker’s wist shackling was visited. It was the
deputy’s request that the wist shackles not be renpbved, because
the waist chains then would be of no use, and it was BSO s

procedure to transport the defendant in such a manner. (2-PCR 3

8-9). Judge Moe agreed with BSO s security procedures, but
verified that such did not “fall over the line on sonething
unconstitutional, |ack of due process.” (2-PCR 3 9)

Wth that concern in mnd, Judge Mde noted: “Qoviously, you
have the opportunity to confer with [Parker] in private, and of
course, | urge you to do that. |If he needs to wite, give hima
pencil and give him a pad. | know from seeing him as he is,
now, and from prior experience, he can wite with a pencil and a
pad the way he is now.” Defense counsel replied: “I asked him
if he would be able to do that and he did say he could do it,
so, if I could give hima pen and paper, that’s okay.” (2-PCR 3
9-10). Additionally, the record was clarified that counsel’s
tabl e had been nobved next to the jury box “so counsel should be
able to confer easily with their client.” Judge Mye recognized:
“The bottom line is, the defense has conplete access to the
def endant prisoner, and the sheriff is satisfied wth the
security arrangenents in this extrenely, let’s say, insecure

courtroom setting.” (2-PCR 3 10).
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On the third day of the evidentiary hearing, Judge Mbe
adnoni shed defense counsel for Ileaning over the jury box
railing. The follow ng transpired:

THE COURT: Don't |ean over that rail

MS. COSTA: l’"msorry. It’s just hard for nme to hear
hi m

M5. KEFFER: Judge, |’m going to object.

THE COURT: "Il give you enough tinme, energy, space
to talk to himall you want to. Don’t |ean over the
railing, please.

MS. KEFFER For purpose of the record, Judge, it is
difficult for us to conmunicate with M. Parker being
in the jury box.

THE COURT: That’'s why | said |l will give you all the
time, energy, space you need to talk to him [’ m
adamant about that. Deputy, will you state your nane
for the record

THE COURT: Well, | appreciate you keeping your eye on
things, I'm watching you, | know that you have the
security of everybody in your mnd ... That doesn’t
mean that | consider the defendant an escape risk, or
anything else, but there's people in here that | don't
know that | know are connected to himthat, let’s say,
security issues junp to nmy mnd, and |I'm going to

protect everybody as nuch as | can.

MS. KEFFER: | understand that, your Honor. If you
have any concerns, though, you nentioned people that
are connected to him the only person that | know of
is nmy investigator that works for CCRC and has no
personal connection to M. Parker whatsoever. So, as

long as that’s on the record...
THE COURT: Well, I’mnot going to debate that, but |

know when he cane in he | ooked at him smled, and had
enough eye contact for nme to know that they re nore
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than just — let’s say they're connected in sone way,
either professionally or personally.

M5. KEFFER | just wanted it clear for the record.

THE COURT: Security is nmy main concern in here and
| mnot going to back down fromthat.

MS. KEFFER | respect what your Honor is saying. I
just wanted it clear for the record that the person
sitting directly behind ne is ny investigator from ny

of fice —
THE COURT: | know who he is.
M5. KEFFER -- a state enployee, that 1is a

pr of essi onal .
(2-PCR 7 531-33) At the conclusion of the Dr. Pickar’s cross-
exam nation, the follow ng took place:

THE COURT: Al right. Being 10:00 o’ clock, do you
want to confer with the defendant before you have any
redirect?

M5. KEFFER  Yes, your Honor. | believe [Parker] has
witten sone notes. Am 1|l allowed to take a note from
t he def endant ?

THE COURT: W thin reason, sure.

M5. KEFFER: | just probably need a couple of mnutes.

M5. KEFFER: Am 1| allowed to step on the other side of
the jury box? O herwi se, everybody else in the
courtroom can hear

THE COURT: No. He's in the custody of the Sheriff of
Broward County, and basically she’'s going to make the
rules. Gobviously | don’t want you wal king around with
the gun, Deputy, |'’m sure you know that.

THE ARMED DEPUTY: |'msorry?
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THE COURT: | said |I don’t want you wal king around
i ke the other deputies have been doi ng, wal king right
by him wearing a side arm | make no apology for
this, I'"m concerned about security, and |I’m concerned
nmost |y about your security.

MS. KEFFER: Well your Honor, |I'm not concerned with
my security with my client, | have no question about
t hat .

THE COURT: Well, I'll be concerned for you

MS. KEFFER And for the record, it’'s very difficult
to comunicate with himif | can't even step around
t he bar. To be able to talk quietly so that nobody
el se can hear is extrenely difficult.

THE COURT: Nobody else is going to be listening to
what you’ re sayi ng.

MS. KEFFER: Wll, | don’t know that | believe that,
your Honor.

THE COURT: Real | y? Wo do you think is going to
listen in on the conversation?

MS. KEFFER: | don’t know what he has to say to ne,
your Honor.

MS. MCCANN: Your Honor, the State wll |eave the
courtroomfor ten mnutes so that CCR can consult.

THE COURT: Do you really think they're going to
listen in on the conversation between you and the
def endant ?

MS. KEFFER: I don’t know what it is that nmy client
wants to consult with ne about. And, no, | don’t want
to take the risk that sonebody wil| over hear
sonet hi ng

THE COURT: Al right. At any rate, security at this
time when | |eave the courtroomis up to the Sheriff
of Broward County through its deputies. You can talk
to him do whatever you have to to comunicate, within
the right of counsel.
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(2-PCR 3 544-46). Following this, the State |left the courtroom

Subsequently, Parker filed a notion to recuse the trial
court. (2-PCR 2 153-68). Prior to the beginning of testinony on
the next hearing day, Judge Me announced that he had read the
motion and that it was legally insufficient. (2-PCR 8 637).
Once the court had ruled, the State asked that the record
reflect that the defense had noved the counsel table against the
jury box. (2-PCR 8 638-39).

As this Court is well aware, Rule 2.160 (c)-(f) Florida
Rul es of Judicial Adm nistration governs the resolution of this
i ssue. Wiile the purpose of the rule is “to ensure public
confidence in the integrity of the judicial system” caution
must be taken “to prevent the disqualification process from
bei ng abused for the purpose of judge-shopping, delay, or sone
other reason not related to providing for the fairness and

inmpartiality of the proceeding.” Livingston v. State, 441 So. 2d

1083, 1086 (Fla. 1983). See Correll v. State, 698 So.2d 522,

524 (Fla. 1997).

The pith of Parker’s conplaint was that he renained
shackl ed during a postconviction evidentiary hearing, was not
permtted to sit at counsel table, although the table was up
against the jury box where he was sitting. He al so conpl ai ns
that Judge Me showed bias because he rebuked defense counsel

when she |eaned over the jury box railing, and voiced concern
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for the security of the courtroom in an “extrenely” insecure
courtroom and because he did not know all the parties involved
w th Parker. Once it was explained, outside the courtroom it
is alleged Judge Mbe offered the CCR investigator, Christopher
Tayl or, an apol ogy for any confusion.

It is well settled that the trial court is responsible for
the orderly functioning of the courtroom which includes
security. Dignity, order, and decorum in the courtroom is
essential to the proper admnistration of crimnal justice.

IIlinois v. Allen, 397 US. 337, 343 (1970). Under proper

circunstances, a trial court’s duty to maintain courtroom safety
and security outweighs the risk that the defendant’s presunption

of innocence may be inpaired. Diaz v. State, 513 So.2d 1045,

1047 (Fla. 1987), cert. denied, 484 U S. 1079 (1988).  This

Court has held that shackling is permssible to be used even
during the guilt/innocent phase of trial in the sound discretion
of the trial court when circunstances involving the security and

safety d the proceeding warrant it. See Waver v. State, 894

So.2d 178 (Fla. 2004); Bryant v. State, 785 So. 2d 422, 428

(Fla. 2001); Derrick v. State, 581 So. 2d 31, ¥ (Fla. 1991);

Correll v. Dugger, 558 So. 2d 422 (Fla. 1990); Diaz v. State,

513 So.2d 1045, 1047 (Fla.1987) Harrell v. lIsrael, 672 F.2d 632,

635-36 (7th Gir. 1992).

Par ker was before the trial court on remand for a limted
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evidentiary hearing on two clains of ineffective assistance of
counsel . Not only were no jurors present, but the conviction
and sentence were final, this court had denied collateral relief
on all of Parker’s other postconviction clains. Gven this
procedural history, no reasonable person would be in fear of not
receiving a fair hearing nerely because the court was concerned
about security and did not have to take into account the
possi bl e i nnocence of the defendant nor the jury’'s perception.
The record reflects that from the outset, the trial court
was concerned about security in his “extrenely” insecure civi
courtroom He took steps to mmintain that security, while
noting and giving effect to Parker’s due process rights to
confer with counsel. The nere fact that the court would keep a
death sentenced defendant in shackles or adnmonish counsel for
conprom sing the courtroom security are not factors which would
give a reasonable person a “well-founded fear that he or she
will not receive a fair trial at the hands of that judge.”
Li kewi se, nmerely because in reciting his security concerns,
Judge Moe pointed to a person to whom he had not been
i ntroduced, but who clearly had a “connection” to the defendant
as a possible security risk in the “extrenely” insecure civi
courtroom woul d  not put a reasonable person in fear.
“[ S]ubj ective fears...are not 'reasonably sufficient' to justify

a 'well-founded fear' of prejudice."” Fischer, 497 So.2d at 242.
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Judge Moe, as is required under the rule, reviewed the notion
for legal sufficiency and determ ned, wthout further conmment,
that the notion was insufficient. Such conplied with the |aw
and shoul d be affirmed.

Sub-issue B — Parker maintains that it was error for the
court to preclude the testinony of: (1) Detective Cerat
(“Cerat”), (2) Dr. Mchael Bell, (3) Dr. Ronald Wight, and (4)
State Attorney Mchael Satz on the grounds that such was
i rrel evant to the I ssue on remand, namel vy, counsel ' s
i neffectiveness for not presenting experts in photography and
tool marking.®® Further, he claims that it was error for the
court to grant the State’s discovery notion and require Parker
to proffer the relevancy of its witnesses before calling them
The trial court, contrary to Parker’s position, exercised its
di scretion properly in making this evidentiary ruling.

“The standard applicable to a trial court's ruling on the
adm ssion of evidence is whether there has been an abuse of

di scretion. See Zack v. State, 911 So.2d 1190 (Fla. 2005). The

** The State reincorporates its answer to Issue Il above with
particul ar enphasis on the fact that the testinony of Dr. Bel
and Cerat as well as the argunment and representations of M chael
Satz during the trial were a matter of record. Further, no tool
mar ki ng experts were called to refute what was depicted in the
State’s evidence, especially the photograph of the bullet while
still in the Victim sacrum was anything other than what was
offered at trial. The issue was what defense counsel should
have done in response to the evidence, not the re-litigation of
the evidence as presented at trial.
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trial court's ruling will not be disturbed on appeal absent a

cl ear show ng of abuse. See Boyd v. State, 910 So.2d 167 (Fl a.

2005).” Schoenwetter v. State, 931 So.2d 857, 869 (Fla. 2006)

See Dessaure v. State, 891 So.2d 455, 466 (Fla. 2004); Ray v.

State, 755 So. 2d 604 (Fla. 2000; Cole v. State, 701 So.2d 845

(Fla. 1997). Discretion is abused only when the judicial action

is arbitrary, fanciful, or unreasonable. Trease v. State, 768

So. 2d 1050, 1053, n. 2 (Fla. 2000), citing Huff v. State, 569

So. 2d 1247, 1249 (Fla. 1990).

Initially, it nmust be noted that this issue has not been
preserved for appeal. Wile counsel objected to being required
to proffer the testinony and to the exclusion of the wtnesses
(2-PCR 2 371, 382-85), such was insufficient for this Court to
review on appeal. In order to properly preserve a claim of
erroneously excluded testinony, there nust be a proffer of that

testinony. See Trease, 768 So.2d at 1054 (finding claimof error

unpreserved based on party's failure to have proffered

testinony); Finney v. State, 660 So.2d 674, 684 (Fla. 1995)

(opining “Wthout a proffer it is inpossible for the appellate
court to determne whether the trial «court's ruling was
erroneous and if erroneous what effect the error may have had on

the result”); Lucas v. State, 568 So.2d 18, 22 (Fla. 1990)

(holding party's failure to proffer wi tness’ excluded testinony

renders claim of error for the exclusion unpreserved). First,

95



no proffers were offered for Dr. Wight or M. Satz. Second, in

di scussing M. Satz, postconviction counsel stated: “M chael
Satz; he was the prosecutor of this case. At this point | do
not anticipate calling him” Third, the proffers for Cerat and

Dr. Bell were nmade in very general terns and did not set forth
exactly what the wtnesses would say or how their testinony

woul d support the prejudice prong under Strickland as counse

al | eged such testinmony woul d support. (2-PCR. 2 376-77).
Al that counsel offered was:

Robert Cerat; he was the BSO detective in this case
that actually took several of the photographs which

were in question at trial. The color of the
phot ographs were in question. It goes to the
i neffectiveness of counsel for failing to call a

phot ogr aphy expert.

M chael Bell was the nedical examner in this case.

He also took photographs that were in question at
trial. He would go to ineffective assistance of
counsel for failing to retain an expert.

(2-PCR 2 376-77). Such does not outline what the wi tnesses
would offer at trial. This matter should be deened
unpreserved. Finney, 660 So.2d at 684 (finding matter
unpreserved - defendant never proffered testinony sought
from witness and the substance of that testinony is not

apparent from the record”). Ot her than offering that the

W tnesses would support the Strickland prejudice prong,

Par ker has not explained how they would show prejudice

arising fromcounsel not obtaining experts.
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Wth respect to the nerits, here, the State was nerely
asking to have a proffer of the testinony the defense expected
to elicit fromthe witnesses it realistically expected to call.
Trial courts have broad d scretion in the procedural conduct of

trials. Rock v. State, 638 So.2d 933, 934 (Fla. 1994). It

cannot be said that requiring a proffer of the expected
testinony of defense witnesses where the case in on remand for a
limted purpose, is an abuse of discretion. This especially is
true where “[t]he trial court has broad discretion in
determning the relevance of evidence and such determ nation

will not be disturbed absent an abuse of discretion. Hardw ck v.

State, 521 So.2d 1071, 1073 (Fla.), cert. denied, 665 488 U S

871, 109 S.Ct. 185, 102 L.Ed.2d 154 (1988)." Heath v. State, 648

So. 2d 660, 664-65 (Fla. 1994). Ganting the State’s request for
a proffer nmerely assists with the orderly progress of the trial
and such is well wthin the court’s broad discretion on the

conduct of the trial. Cf. Cherry v. State, 544 So.2d 184, 186

(Fla. 1989) (finding no abuse of discretion to require proffer
of testinony and excl uding same upon finding it was irrelevant).
Furthernore, given the I|imted remand on the claim of
i neffective assistance for not obtaining experts in tool marking
and phot ography, trial wtnesses who established the discovery
and chain of custody of the fatal bullet are irrelevant and

beyond the scope of the remand. Scott v. State, 717 So.2d 908,
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912-13 (Fla. 1998) (refusing to expand hearing to include claim
of ineffective assistance where remand was to litigate Brady

issue); Way v. State, 760 So.2d 903, 915-16 (Fla. 2000) (sane).

Parker has yet to identify what actions or statenments by the
excl uded w tnesses have any bearing on the professionalism of

def ense counsel’s actions. Under Strickland, the focus is on

counsel’s actions and decision at trial, and whether such net
t he reasonabl e standard of pr of essi onal representati on.
Li kewi se, Parker had to show that but for counsel’s failure to
obtain expert assistance, the result of the trial would have
been different. Hence, either experts would have furthered
Parker’s defense or not. When asked what information the

excl uded witnesses could shed on the Strickland claim Parker

only offered that their testinony went to prejudice. Q her
than a broad, unsupported allegation, Parker has not shown that
the excluded wi tnesses would shed any light on the Strickland
issues. It was proper to find their testinony irrelevant.

Al so, irrespective of the exclusion of these w tnesses, the
evidence is clear that Parker was unable to find experts in tool
mar ki ng or photography who could refute the State’s evidence.
Par ker has not shown entitlenment to re-litigate his guilt phase

defense of challenging the origin of the fatal bullet.® See

> The issue before the postconviction court was defense
counsel’s representation once it was determned that the fatal
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Scott. That issue was decided at trial. As noted in Issue II,
the jury was informed that the color of photographs could be
mani pul ated, but to date, Parker has not brought forward any
evi dence that counsel should have offered to refute the fact
that the bullet in the victinms sacrum cane from Parker’s gun.
Parker had access to the evidence both pre-trial and during
collateral Ilitigation, vyet, as the trial court found, has
offered no evidence/experts to refute the State’'s case or
calling into question trial counsel’s decision not to call tool

mar ki ng or photography experts. The finding that the excluded

bull et, as photographed while still in the Victims ilium was
in fact a copper bullet from Parker’s machine pistol, and was
pl aced into evidence. As this Court noted in its opinion on
direct appeal: “Detective Cerat attended the autopsy and took

t he photographs that yielded the original and subsequent prints
and testified that, because of the flash, the bullet in the
original prints appeared white in the mddle and gold at the
edges. Par ker cr oss- exam ned Cer at extensively about
phot ography.” Parker v. State, 641 So.2d 369, 374 (Fla. 1994).

Further, the record reflects, Dr. Bell explained the victimdied
from a single gunshot wound fired from a distance of tw to
twenty-four inches. After renoving the bullet, he washed and
phot ographed it, placed it in an evidence envelope, and
initialed the envel ope. He made an in court identification of
the bullet and envel ope, explaining the slide evidence taken by
hi m was overexposed, but reflected the bullet extracted fromthe

victim was copper in color with a small cut. He avowed the
State’s photos depicted the fatal bullet. Wiile he admtted
describing the bullet in his autopsy report and initial

deposition, as silver with very little defornmation, upon review
of the slide negative, he concluded the bullet was copper in
color wth a cut caused when renmoving it from the victim (ROA
1623-24, 1631-32, 1635-43, 1645-46). Detective Cerat (“Cerat”)

was at the autopsy and testified he photographed the copper

bullet renmpved from the victim (ROA 1560-64). Clearly, the
excluded w tnesses had no relevant testinony respecting why
counsel did not obtain experts in tool marking and photography.
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wi tnesses had no information relevant to the two prongs of

Strickl and shoul d be affirned.

CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm the denial of postconviction relief.
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