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PRELI M NARY STATENMENT

Article I, Section 13 of the Florida Constitution
provi des: AThe writ of habeas corpus shall be grantabl e of
right, freely and without cost.@ This petition for habeas
corpus relief is filed to address substantial clainms of error
under the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendnents to the United States Constitution and the
correspondi ng provi sions of the Florida Constitution. These
claims denonstrate that M. Lynch was deprived of his rights
to fair, reliable, and individualized trial and sentencing
proceedi ngs, and that the proceedings resulting in his
conviction and death sentence viol ated fundanment al
constitutional inperatives.

The follow ng symbols will be used to designate
references to the record in this instant cause:

ATR ROA, Vol. p.0@ -- record on direct appeal to this
Court.

APCR ROA, Vol. p.0 -- post conviction record on appeal

REQUEST FOR ORAL ARGUMENT

M. Lynch has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he |ives or dies. This Court has not hesitated to

all ow oral argunment in other capital cases in a simlar



procedural posture. A full opportunity to air the issues

t hrough oral argunment woul d be nore than appropriate in this
case, given the seriousness of the clains involved. M.
Lynch, through counsel, requests this Court to permt oral
argunent .

| NTRODUCTI ON

Significant errors which occurred at M. Lynch:s capital
trial and sentencing were not presented to this Court on
direct appeal due to the ineffective assistance of appellate
counsel. The issues, which appellate counsel negl ected,

denonstrate that counsel's performance was deficient and that

the deficiencies prejudiced M. Lynch. "[E]xtant [ egal
principles...provided a clear basis for ... conpelling
appellate argunent[s]." Fitzpatrick v. Wainwight, 490 So.2d

938, 940 (Fla. 1986). Neglecting to raise fundanmental issues
such as those discussed herein "is far bel ow the range of
accept abl e appel |l ate performance and nust underm ne confi dence
in the fairness and correctness of the outcone.” W]Ison v.

VWai nwri ght, 474 So.2d 1162, 1164 (Fla. 1985). Individually

and "cunul atively," Barclay v. Wainwight, 444 So.2d 956, 959

(Fla. 1984), the clains appellate counsel omtted establish

t hat Aconfidence in the correctness and fairness of the result

has been underm ned." W.Ison, 474 So.2d at 1165 (enphasis in



original).

Additionally, this petition presents questions which were
ruled on in direct appeal, but should now be revisited in
i ght of subsequent case law in order to correct the
violations of M. Lynch:s fundanental constitutional rights.
As this petition denonstrates, M. Lynch is entitled to habeas
relief.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Florida Rule of
Appel | ate Procedure 9.100(a). See Art. |, Sec. 13, Fla.
Const. This Court has original jurisdiction pursuant to
Fl orida Rul e of Appellate Procedure 9.030(a)(3) and Article V,
Section 3(b)(9), of the Florida Constitution. This petition
presents constitutional issues which directly concern the
judgnment of this Court during the appell ate process and the
legality of M. Lynch:s death sentence.

This Court has jurisdiction, see, e.g., Smth v. State,

400 So.2d 956, 960 (Fla. 1981), because the fundanmental
constitutional errors challenged herein arise in the context
of a capital case in which this Court heard and denied M.

Lynch=s direct appeal. See WIlson, 474 So.2d at 1163 (Fl a.

1985); Baggett v. Wainwright, 229 So.2d 239, 243 (Fla. 1969);

cf. Brown v. Wainwight, 392 So.2d 1327 (Fla. 1981). A

3



petition for a wit of habeas corpus is the proper neans for
M. Lynch to raise the clainms presented herein. See, e.qg.,

Way v. Duqgqger, 568 So.2d 1263 (Fla. 1990); Downs v. Dugger,

514 So.2d 1069 (Fla. 1987); Rilev v. Wainwight, 517 So.2d 656

(Fla. 1987); WIlson, 474 So.2d at 1162.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case, as the Court has done in simlar cases in the
past. The petition pleads clainms involving fundanment al

constitutional error. See Dallas v. Wainwight, 175 So.2d 785

(Fla. 1965); Palnmes v. Wainwight, 460 So.2d 362 (Fla. 1984).

This Court's exercise of its habeas corpus jurisdiction and
of its authority to correct constitutional errors such as
those herein pled is warranted in this action. As the
petition shows, habeas corpus relief is proper on the basis of
M. Lynch:s cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Lynch
asserts that his capital conviction and sentence of death were
obt ai ned and then affirmed during this Court's appellate
review process in violation of his rights guaranteed by the
Fourth, Fifth, Sixth, Ei ghth, and Fourteenth Anmendnents to the

United States Constitution and the correspondi ng provisions of



the Florida Constitution.
CLAI M |

APPELLATE COUNSEL FAI LED TO RAI SE ON APPEAL
NUMEROUS MERI TORI OUS | SSUES WHI CH WARRANT
REVERSAL OF MR. LYNCHS CONVI CTI ONS AND
SENTENCES.

A. | nt roducti on.

Appel | ate counsel had the Aduty to bring to bear such

skill and knowl edge as will render the [appeal] a reliable

adversarial testing process.” Strickland v. Washi ngton, 466

U.S. 668 (1984). To establish that counsel was ineffective,

Strickland requires a defendant to denonstrate (1) specific

errors or om ssions which show that appell ate counsel:s
performance deviated fromthe normor fell outside the range
of professionally acceptable performance, and (2) the
deficiency of that performance conprom sed the appellate
process to such a degree as to underm ne confidence in the
fairness and correctness of the appellate resultf. WIson v.

Wai nwi ght, 474 So.2d 1162, 1163 (Fla. 1985).

This Court has explained that when a petitioner alleges
i neffective assistance of appellate counsel for failing to
raise a preserved evidentiary issue, a harm ess error anal ysis

w Il be conducted. Jones v. Mbore, 774 So.2d 637,643 (Fla.

2000). Appell ate counsel may not be deemed ineffective for



failing to chall enge an unpreserved issue on direct appeal

unless it resulted in fundanental error. Farina v. State, 937

So. 2d 612,629 (Fla. 2006).

ACbvi ous on the record@ constitutional violations occurred
during M. Lynchss plea colloquy, non-jury penalty phase, and
subsequent sentenci ng which Al eaped out upon even a casual
reading of the transcript@, yet appellate counsel failed to

rai se those errors on appeal. Mtire v. Wainwight, 811 F.2d

1430, 1438 (11'" Cir. 1987). Appellate counsel:s failures to
raise the neritorious issues addressed in this petition prove
hi s advocacy invol ved Aserious and substantial deficienciesf
whi ch individually and Acunul ativel y@ establish that

Aconfidence in the outcone is underm nedf. Fitzpatrick v.

Wai nwright, 490 So.2d 938, 940 (Fla. 1986); Barclay v.

Wai nwri ght, 444 So.2d 956, 959 (Fla. 1984); WIlson v.

Wai nwri ght, 474 So.2d 1162 (Fla. 1985).

B. Appel | ate counsel was ineffective for not challenging the
| ack of factual basis presented to the court at M.
Lynch:s change of plea hearing.

During the plea colloquy, attorneys for M. Lynch
provi ded a factual basis to the court. (TR ROA Vol. 2, p. 378-
380). That factual basis was devoid of any facts supporting

premedi tation, which was an essential elenent to the two

counts of first degree preneditated nurder that were charged



in the indictnment and that M. Lynch ultimtely entered a plea
of guilty to. The plea colloquy also |acked sufficient facts
to support the charges of burglary and ki dnapping. The entire
factual basis is as follows™

VWhat | can indicate to the Court is, that
probably is along the |ines of that particul ar
docunment, is that ny client had a relationship
with the victimalleged in Count One of a
romantic nature, it went off track. It went off
track in a way where ny client was attenpting to
rekindle the relationship. He went to her new
home spelled out in the count related to the
burgl ary, he approached her daughter who was
com ng home from school, he gained entry
voluntarily into the home at that point in tine.

Subsequently renoved froma bag that he had, one
of two or three firearms. And at that point in
time the kidnapping ensues, as well as what we
contend or what the State contends and we admt
was in essence, a burglary, because whatever
consent he had to be there was gone.

Subsequently, Ms. Morgan, the victimin Count
One, arrived at her apartnent, at her hone. She
was net at the door, we believe either by her
daughter or by ny client, she had a heated

di scussion with ny client, and refused to cone
into the apartnment with himthere.

We believe based on what ny client related to the

'The State prepared a witten factual basis and provided
it to counsel approximately thirty m nutes before the plea.
(TR ROA Vol. 2, p.368,378). M. Figgatt stated that he had
not had a chance to read it fully and objected to certain
descriptions of the facts, including references to
premeditation. (TR ROA Vol. 2, p. 377). The State:s factual
basis appears in the record, (TR ROA Vol. 2, p. 279-284) but
there is no indication fromthe plea proceedings that the
trial judge relied on it or if he even reviewed it.



police shortly thereafter, as well as the

physi cal evidence, that she was shot on her front
stoop or porch area in front of the apartnent,
and then pulled inside. How seriously she was
shot at that point in tinme we do not know. The
medi cal exami ner isnt able to tell us the
sequence of how she was shot, but she was
subsequently shot again.

How many tinmes total, M. Caudill?

MR. CAUDI LL: | believe there were a total of
approxi mately six wounds.

MR. FI GGATT: And during one of those--my client
di dn:t shoot her with just one gun

MR. CAUDI LL: That:=s correct.

MR. FI GGATT: He shot her with nore than one of

t he guns he brought. And during one of those
times, and I:m not sure if it was two or three
times, that they were still having this heated
exchange back and forth, Ms. Caday either went to
her nmother or attenpted to | eave and got in the
way of the shooting and she was shot one tinme and
she di ed.

While all this was going on, people at the
apartnment conplex were calling the Sanford Police
Depart nment .

The Sanford Police Departnent, in conjunction
with the Sem nole County Sheriff:s Ofice,
responded t here.

In the meantime, ny client:s wife had found a

|l etter he had left her and had called the Sanford
Pol i ce Departnment and infornmed them at | east
briefly of the content. Mhile my client was
there he called the Sanford Police Departnment or
911 and got the Sanford Police Departnment

di spatcher and related in detail what he had done
to a dispatcher, who remained on the line with
himfromthirty-five to forty-five m nutes.

There is no issue of fact.

8



By the time he exited the building, the SWAT team
was there. There is no issue of identity in this
particul ar case. And there is no issue of the
fact that when he left the building at |east two
peopl e were dead in connection with what the
forensic evidence indicates were firearns that
were in his possession and brought into the
bui | di ng.
Al'l of this happened in the City of Sanford,
Sem nol e County, Florida, on the date indicated
in the Indictnment.
(TR ROA Vol . 2, p. 378-380). No other facts were added or
presented to the judge in order to accept M. Lynch:s pl ea of
guilty to all four counts in the indictnent.

Prior to accepting a plea, a judge nmust find a factual
basis in the record to establish the offense to which the
def endant has entered his plea. Fla. R Cim P
3.172(a) (whi ch reads: AVoluntariness; Factual Basis. Before
accepting a plea of guilty...the trial judge shall be
satisfied that the plea is voluntarily entered and that there

is a factual basis for it. Counsel for the prosecution and the

defense shall assist the

trial judge in this function.@) See also Koenig v. State, 597

So.2d 256 (Fla. 1992) (citing Wllianms v. State, 316 So.2d

267, 271 (Fla. 1975).

A stipulation by counsel, w thout further factual



devel opnent, is insufficient to support a factual basis.

Koenig v. State, 597 So.2d 256 (Fla. 1992) (citing Dydek v.

State, 400 So.2d 1255,1257 (Fla. 2d DCA 1981). See al so

Farran v. State, 694 So.2d 877 (Fla. 3" DCA 1997) (a

Asti pul ati on, standing al one, does not fulfill the
requi rements of the court to establish a factual basis as
mandat ed by Florida Rule of Crimnal Procedure 3.172(a)0).

It is proper for a judge to |look to any source in the
record to support a factual basis, but the judge nmust note the

source on the record of the plea proceedings. Franklin v.

State, 645 So.2d 166 (Fla. 4'" DCA 1994) (citing Wllians v.

State, 316 So.2d 267 (Fla. 1975). Here, there is no
indication that the trial judge |ooked to any other source in
the record other that the indictnment and the factual basis
provided by M. Lynchs:s attorneys. He stated:

Al right. M. Lynch, you:ve heard your |awer
announce the basic facts that he believed the
State would be able to prove in this case. Do you
agree that those facts could substantially be
proven?

M. Lynch: Yes, Your Honor.

* % %

The Court finds...a factual basis exist for the plea

by your adm ssion under oath and by the recitation of
your attorneys as to the facts that may be proven in this
case.

(TR ROA Vol . 2, p. 380-381.) |If the trial judge did in fact
10



consi der anything else in the record to deternine the factual

basis, it is absent fromthe transcript of the plea colloquy.
Havi ng a defendant merely acknow edge that he is guilty of

the crimes in the information or indictment is insufficient to

support a factual basis. Franklin v. State, 645 So.2d 166

(Fla. 4'" DCA 1994) (Appel | ant:s bare admi ssion during the plea
coll oquy that he killed victimis as consistent with the
el ements of mansl aughter as it is with second degree mnurder. ()

1. The factual basis was insufficient to support a plea of
guilty for armed burglary.

The only portion of the factual basis where burglary appears
is in the first paragraph of the factual basis. M. Figgatt
st at es,
[ h] e gained entry voluntarily into the home at that point
in time. Subsequently renoved froma bag that he had, one
of [sic] two or three firearms. And at that point in
time the kidnapping ensues, as well as what we contend or
what the State contends and we admt was in essence, a
burgl ary, because whatever consent he had to be there was
gone.
(TR ROA Vol. 2, p. 378)(Enphasis added.) Under Koenig, this
stipulation is insufficient to support a factual basis. There
were no other facts in the record for this Court to find a

factual basis. It is undisputed that M. Lynch entered into

Ms.

11



Mor ganss home with the consent of Leah Caday. There is
absolutely no evidence to contradict that fact. Because
there was an insufficient factual basis with respect to the
count of armed burglary, M. Lynchss plea nust be vacated. As
wi Il be discussed below, even if this court should find the
factual basis sufficient, M. Lynchss actions as presented by
the State do not constitute the offense of burglary as a
matter of law. He had consent to enter the honme and his
Arermai ni ng i nl was not done surreptitiously.

This Court, on direct appeal, in its proportionality
review, reviewed the plea for voluntariness. |In order to make
an accurate determ nation of proportionality, the Court nust
exam ne the sufficiency of the evidence underlying the

conviction. State v. Lynch, 841 So.2d 362 (Fla. 2003). In

M. Lynch:ss case, the evidence underlying the conviction was
his guilty plea. This Court noted, AWhen a defendant has pled
guilty to the charges resulting in a penalty of death, this
Court:=s review shifts to the knowing, intelligent, and

voluntary nature of the plea. State v. Lynch, 841 So.2d 362,

375 (Fla. 2003)(citing Ocha v. State, 826 So.2d 956 (Fla.

2002) .
Despite the fact that appellate counsel knew or should

have known of this Court:=s duty to exam ne every death penalty

12



conviction for sufficiency of the evidence, appellate counsel
failed to challenge the |l ack of a factual basis for the plea.
Counsel for M. Lynch concedes that trial counsel did not
object to a lack of factual basis, nor did M. Lynch seek to
withdraw his plea. Appellate counsel generally cannot be
found ineffective for failing to raise an issue on direct
appeal that was not properly preserved by a contenporaneous
objection in the trial court. However, there is an exception
to the contenporaneous objection requirenment when an error is

fundanental. F.B. v. State, 852 So.2d 226 (Fla. 2003). This

Court has defined fundanental error in the foll owi ng manner:

[i]n order to be of such a fundamental nature as
to justify a reversal in the absence of a tinely
obj ection the error nmust reach down into the
validity of the trial itself to the extent that a
verdict of guilty could not have been obtained

wi t hout the assistance of the alleged error.

F.B. v. State, 852 So.2d 226 (Fla. 2003)(citing Brown v.

State, 124 So.2d 481,484 (Fla. 1960).

Under sufficiency of the evidence clainms, this Court has
stated that generally clainms relating to sufficiency of the
evi dence have to be preserved with a cont enporaneous
obj ection. However, the Court has carved out two exceptions.

The first is that in death penalty cases, as noted above, the
Court always reviews the sufficiency of the evidence to

support the conviction. The second exception occurs Awhen the

13



evidence is insufficient to show that a crine was comm tted at

all.@ F.B. v. State, 852 So.2d 226, 230 (Fla. 2003). This

exception applies here. This Court reasoned:

Thus, an argunent that the evidence is totally
insufficient as a matter of |law to establish the

conm ssion of a crinme need not be preserved. Such
conplete failure of the evidence neets the requirenents
of fundanental error-i.e. an error that reaches to the
foundati on of the case and is equal to a denial of due
process.

F.B. v. State, 852 So.2d 226, 230-231(Fla. 2003).

Even taken in the |light nmost favorable to the State, M.
Lynch=s actions do not constitute a burglary. It is undisputed
that at the tine of M. Lynch:s plea, he had a conpl ete defense
to the charge of burglary, since he was given consent to enter
and his Aremnining in@ was not done surreptitiously. Delgado
v. State, 776 So.2d 233, 236 (Fla. 2000). The factual basis
offers a mere stipulation that a burglary occurred. M.
Figgatt incorrectly conceded that at the nmonent that M. Lynch
produced a weapon a burglary occurred because that is when
consent by Ms. Caday woul d have been withdrawn. This was a
conplete m sstatenment of the law in effect at the tinme of M.
Lynch:s plea. This factual basis is insufficient to support a
conviction for burglary.

Appel l ate counsel:s failure to raise this claimon direct

appeal is a Aserious and substantial @ deficiency which
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i ndi vidually and Acunul ati vel y§ establishes that Aconfidence in

the outcone is undermnedl. Fitzpatrick v. Wainwight, 490

So. 2d 938, 940 (Fla. 1986); Barclay v. Wainwight, 444 So. 2d

956, 959 (Fla. 1984); WIlson v. Wainwight, 474 So.2d 1162

(Fla. 1985).

Despite the failure of M. Lynch to raise this claim
either in the trial court by way of a notion to withdraw his
pl ea or on his direct appeal, Aan appellate court will always
consi der a fundanmental error that is apparent on the face of

the record. @ Dydek v. State, 400 So.2d 1255 (Fla. 2" DCA

1981) (AWe can think of no error nore fundanental that the
conviction of a defendant in the absence of a prima facie
showi ng of the essential elenments of the crinme charged. )

2. The factual basis was insufficient to support a plea
of guilty for kidnapping.

Wth respect to the kidnapping count, counsel for M.
Lynch again stipulated that a kidnapping occurred as part of
the events that took place on the date of the incident. As
argued above, a stipulation by counsel, w thout further
factual devel opnent, is insufficient to support a factual

basis. Koenig v. State, 597 So.2d 256 (Fla. 1992)(citing

Dydek v. State, 400 So.2d 1255, 1257 (Fla. 2d DCA 1981). See

also Farran v. State, 694 So.2d 877 (Fla. 3" DCA 1997)(a
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Asti pul ati on, standing al one, does not fulfill the
requi rements of the court to establish a factual basis as
mandat ed by Florida Rule of Crimnal Procedure 3.172(a)0).
The only portion of the factual basis which nmentions
ki dnappi ng states:
[h]e gained entry voluntarily into the hone at that
point in time. Subsequently renoved from a bag that
he had, one of [sic] two or three firearns. And at
that point in time the kidnapping ensues...
(TR ROA Vol. 2, p. 378)(Enphasis added.) There are no other
facts outlined in the factual basis that support the el enents
of ki dnapping. The indictnment charged M. Lynch in the
al ternative and st ates:
A...did forcibly secrete or by threat confine,
abduct, or inprison another person, who was Leah
Caday, against her will and w thout | awful
authority with intent to commt or facilitate the
conm ssion of a felony, which was nurder, or with
intent to inflict bodily hard or to terrorize said
victimor another person, contrary to Florida
Statutes.
(TR ROA Vol . 1, p. 23-24)(Enphasis added). There is nothing in
the factual basis to support that M. Lynch intended to
terrorize or inflict bodily harm And as will be discussed
further bel ow, any novenent of Ms. Caday was slight and

i nconsequenti al .

3. Factual basis was insufficient to support a guilty
pl ea for preneditated first degree nurder.
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The factual basis relied on by the trial court is
insufficient to support a conviction for preneditated first
degree nurder because it fails to state facts that support the
essential elenent of preneditation. The facts recited are
al so consistent with Second Degree Murder for both victins.

Meredith v. State, 508 So.2d 473 (4'" DCA 1987) (Athe nateri al

in the file upon which the trial court relied reflects a | ack
of the essential elenment of preneditation and, hence, there is
no factual basis for the charge of first degree nurder.().

See also Franklin v. State, 645 So.2d 166 (Fla. 4'" DCA

1994) (AAppel | ant:=s bare adm ssion during the plea colloquy that
he killed victimis as consistent with the el enents of
mansl aughter as it is with second degree nurder. ()

a. The death of Ms. Morgan

Wth respect to the death of Ms. Mdirgan, The factual
basis describes the foll ow ng:

Ms. Morgan, the victimin Count One, arrived at her

apartnent, at her honme. She was net at the door, we
bel i eve either by her daughter or by ny client, she

had a heated discussion with ny client, and refused

to come into the apartnment with himthere.

* % %

He shot her with nore than one of the guns he
brought. And during one of those tinmes, and |:=m not
sure if it was two or three tines, that they were
still having this heated exchange back and forth....

(TR ROA Vol. 2, p. 378-379). It is undisputed that M. Lynch
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and Ms. Morgan were involved in a romantic relationship that
went Aoff track.@ As the attorneys for M. Lynch stated, he
was Aattenpting to rekindlel that relationship at the tine of
the incident. The evidence presented to the court in the
factual basis is consistent with a killing that occurred in
t he heat of passion over her breaking off their relationship.
There was no additional evidence of preneditation presented
or developed in the plea proceedings with respect to the death
of Ms. Morgan.

b. The death of Ms. Caday

Wth respect to Ms. Caday, the factual basis is even nore
deficient. M. Figgatt describes how Ms. Caday died in the
foll owi ng manner:

And during one of those tines, and I:m not sure if

it was two or three tines, that they were still

having this heated exchange back and forth, Ms.

Caday either went to her nother or attenpted to

| eave and got in the way of the shooting and she

was shot one time and she died.
(TR ROA Vol. 2, p. 379). That description of the facts is
equal Iy consistent with Second Degree Mirder or even
consi stent with Aggravated Mansl aughter of a Child. Fl. Stat.
782.04(2); 782.07(3). There were no additional facts to

support the essential elenment of preneditation detail ed by

counsel or noted by the trial judge in his acceptance of the

18



plea with respect to Ms. Caday.

4. M. Lynch suffered prejudice and manifest injustice by the
| ack of factual basis for his pleas.

M. Lynch concedes that in order to obtain relief based
upon an inadequate factual basis, a defendant nust show

prejudice or mani fest injustice. Wlornos v. State, 676 So.2d

966 (1995); Wlliams v. State, 316 So.2d 267,273 (Fla. 1975).

This Court has st ated:

Where a defendant raises the possibility of a
defense to his guilty plea, the potenti al
prejudice is apparent. In such circunstances, a
trial judge should make extensive inquiry into
factual basis before accepting the guilty plea.

State v. Kendrick, 336 So.2d 353 (Fla. 1976). See also Lyles

v. State, 316 So.2d 277 (Fla. 1975). WM. Lynch, both through
counsel s factual basis at the plea colloquy and his own
statenments at the Spencer Hearing denied certain factual
el ements of the crines, specifically premeditation. First, in
the factual basis, counsel stated that M. Lynch and M.
Mor gan were Ahaving a heated di scussionfl when she was shot and
that Ms. Caday nerely Agot in the way of the shooting and she
was shot one tinme and she died.@ (TR ROA Vol. 2, p. 378-379).

Nei t her of those scenarios are sufficient to support a
finding of preneditation.

Further, M. Lynch:s statenent to the trial court at the

Spencer hearing referenced a possibly insanity defense. He
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nmentioned the nmental health experts testinmony about his nental
illnesses and stated, AAlthough | don:t understand everything
they said, | know nmuch of what went on was |ike | was watching
anot her person doing these awful things.@ (TR ROA Vol. 9, p.
1117). Finally, with respect to Ms. Caday he stated, Al
shoul d have never- -1 never meant absolutely to harm her, but
| know | pulled the trigger.@ (TR ROA Vol. 9, p. 1118 ).

Wth these possible defenses and chall enges to the
evi dence asserted by M. Lynch and his counsel, the trial
court should have conducted an extensive factual inquiry

pursuant to Kendrick and Lyles. That inquiry did not occur.

Under federal law, a guilty plea will support a
conviction only if the plea was given Avoluntarily, know ngly,

and intelligently.@ Bradshaw v. Stunpf, 545 U. S. 175, 125

S.Ct. 2398 (2005)(citing Brady v. United States, 397 U S. 742,

748, 90 S.Ct. 1463,25 L.E.d.2d 717 (1970). Moreover, a plea
is involuntary and the conviction entered without due process
if a defendant does not receive adequate notice of the

of fenses to which he pleaded guilty. Henderson v. Nbrgan, 426

U S 637, 96 S.Ct. 2253 (1976).
| n Henderson, the question presented was Awhet her a
def endant may enter a voluntary plea of guilty to a charge of

second degree nurder wi thout being informed that intent to
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cause the death of his victimwas an el enent of the offense.(
ld at 638, 2254. The defendant in Henderson was Ti nothy
Morgan, and M. Morgan entered a plea to second degree nurder
in full satisfaction of the first degree nurder charge that
was made in the indictnent. |1d at 642, 2256. At his
sentenci ng hearing that took place a week later, his attorneys
provided a factual basis to the trial court that included a
statenent of M. Morgan that he Ameant no harmto the | ady(
when he went into her bedroomwith a knife. 1d at 643, 2256-
57. His attorneys further described the assault as follows,
Ain the excitenment and tension of it all, the assault occurred
and as a result Ms. Francisco nmet her death.§* I|d at 643,
2257.
The factual basis presented to the trial court in M.
Lynch:s case was simlar:
And there is no issue of the fact that when he
|l eft the building at | east two people were
dead in connection with what the forensic

evidence indicates were firearns that were in
hi s possession and brought into the buil ding.

“Appl i cable New York law at the time required intent to
cause death as an essential elenment of second degree nurder.

21



(TR ROA Vol. 2, p. 380)(Enphasis added). The Court in

Hender son reasoned that a jury could have accepted M. Morgan:s

account of the crinme as only mansl aughter in the first
degree.® M. Mrgan was not challenging the fact that his
actions caused the death of the victim However, the Court
opi ned that Aan adm ssion by respondent that he killed Ms.
Franci sco does not necessarily also admt that he was guilty
of second-degree nurder.( I|d at 646, 2258. Simlarly, M.
Lynch and his attorneys described a factual scenario
consistent with Second Degree Murder. Fl. Stat 782.04(2).
Just as in Henderson, the fact that M. Lynch admtted to
causi ng the deaths of Ms. Caday and Ms. Morgan, that does not
necessarily make himguilty of preneditated first degree

mur der . *

®Applicable New York |law at the time defined mansl aughter as a
killing Ain the heat of passion, but in a cruel and unusual manner, or
by means of a dangerous weapon. @ Id at 646, 2258.

“The facts here are distinguishable from Bradshaw v. Stunpf, 545
U.S. 175, 125 S.Ct. 2398 (2005). In Bradshaw, the Court found that
t he defendant:s assertion that he did not shoot the victimdid not
necessarily preclude himfromadmtting his specific intent to cause
deat h because Ohio=s capital nurder statute supports a conviction for
capital nurder if the defendant aids or abets, as |ong as the Aaiding
and abetting is done with the specific intent to cause death.(§ Id at
184, 2406. This narrow set of facts is distinguishable fromthe
i nstant case where there was only one shooter and the question was
not whether or not he pulled the trigger, but rather his intent at
the tine.
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Additionally, the lack of factual basis as to the
ki dnappi ng and the burglary charge prejudiced M. Lynch and
resulted in a mani fest injustice. The convictions for
burgl ary and ki dnapping rendered M. Lynch automatically
eligible for the death penalty as they are statutory
aggravators.

The sentencing judge found three aggravators for the
death of Ms. Morgan and three aggravators for the death of M.
Caday. For Ms. Morgan, the trial court found the foll ow ng
aggravators: 1)CCP, 2)prior violent felony (which was actually
t he cont enporaneous felony for the death of Ms. Caday), and
3)felony comm tted whil e defendant was engaged in arned
burglary. (TR ROA Vol. 9, p. 1125). As noted above, the
factual basis for burglary was insufficient and the actions of
M. Lynch as described in the factual basis do not legally
constitute an arnmed burglary. As such the Afelony commtted
whi | e def endant was engaged in arned burgl ary@ aggravat or
woul d be negated. For a sentence of death where the trial
judge only found three aggravators, this is significant and
confidence in the outconme is surely underm ned. This, coupled
with the fact that there was substantial mtigation, including
brain damage and nental illness, that was not presented to the
trial court, would likely lead to a different result.

Wth respect to Ms. Caday, the Court found: 1)prior
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violent felony (which was actually the contenporaneous felony

of the

murder of Ms. Morgan), 2)felony commtted while defendant was
engaged i n aggravated child abuse, armed burglary, or

ki dnappi ng, and 3)HAC. (TR ROA Vol. 9, p. 1126). As noted
above, the factual basis for burglary and ki dnappi ng was
insufficient.® Wthout convictions for burglary or

ki dnappi ng, the wei ght of this aggravator would be | essened
and perhaps negat ed. As noted above, for a sentence of death
where the trial judge only found three aggravators, this is
significant and confidence in the outcone is underm ned.

This, coupled with the fact that there was substanti al
mtigation, including brain damage and mental illness, that
was not presented to the trial court, would likely lead to a
different result.

C. M. Lynch:s convictions for Burglary and Ki dnapping are
erroneous as the facts all eged and proven by the State do not

constitute the charged offenses as a matter of |aw.

1. M. Lynch:ss actions on March 5, 1999 do not constitute
a Burglary.

The statute in place at the time of M. Lynchzs crine

®The trial judge also found that the nmurder was committed
during the conm ssion of Aggravated Child Abuse, which was
never a charged offense.
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defined Burglary as Aentering or remaining in a dwelling, a
structure, or a conveyance with the intent to conmt an

of fense therein, unless the prem ses are at the tinme open to
the public or the defendant is licensed to or invited to enter
or remain.@ FlI. Stat. 810.02(1) (1997). In February of 2000,
after the crine, but prior to the plea, this Court decided

Del gado v. State, 776 So.2d 233 (Fla. 2000). Delgado held

that the phrase Aremaining inf@ applied only in situations where
the remaining in was done surreptitiously. This Court further
stated Aif a defendant can establish either that the prem ses
were open to the public or that the defendant was an invitee
or licensee, the defendant has a conplete defense to the
charge of burglary.§ Id at 236. Therefore, at the tinme of
M. Lynchss plea, his actions did not support a conviction for
arnmed burglary. It is undisputed that he had the consent of
Ms. Caday to enter the apartnment. While the State may argue
that M. Lynch entered Ms. Mbrgan:z:s home through fraud or by
trick, there is sinply no evidence of that in the record.
During the | egislative session in 2001, the Florida
Legi sl ature anended the burglary statute and issued
| egislative findings and intent. Fl. Stat. 810.02 (2001).
They stated that Del gado was decided contrary to | egislative

intent and that the Aremmi ning in@ need not be done
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surreptitiously in order to constitute the crine of burglary.
That subsection was to operate retroactively to February 1,
2000.

However, in 2003, this Court decided State v. Ruiz, 863

So.2d 1205 (Fla. 2003). Ruiz specifically did not overrule
Del gado and stated that the |egislative intent and findings of
2001 did not apply to conduct that occurred prior to February
1, 2000. 1d. M. Lynchss crines occurred on March 5, 1999.
Clearly, then, M. Lynch is entitled to the interpretation of
the burglary statute as defined in Del gado. Since his
Aremai ni ng i nl was not done surreptitiously, his conviction for
burgl ary cannot stand. The reasoning behind the opinion in
Del gado applies to M. Lynch:s case.

Thus, the essence of Delgado is that evidence of a

crime commtted inside the dwelling, structure, or

conveyance of another cannot, in and of itself,

establish the crinme of burglary. Stated

differently, the State cannot use the crimnal act

to prove both intent and revocation of the consent

to enter.

Ruiz v. State, 863 So.2d 1205 (Fla. 2003)(internal citations

onmi tted).
This Court in Ruiz consolidated two cases, that of Ruiz

and that of State v. Braggs, 815 So.2d 657 (Fla. 3d DCA 2002).

The facts in Braggs are anal ogous to the facts here. M.

Braggs went to the hone of an elderly relative who had | ent
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hi m noney in the past. There was no forced entry and all of
t he physical evidence indicated that the victimhad
voluntarily let M. Braggs into the home. This Court found,
As in Ruiz, the only evidence that Braggs
commtted a burglary in this case was his
conm ssion of other crimes inside the victims
honme, specifically second-degree nurder and arned
robbery.

Ruiz v. State, 863 So.2d 1205, 1208 (Fla. 2003).

Courts often look to the relationship between the accused
and the victimto determ ne whether or not there was consent

to enter. For example, in Oero v. State, 807 So.2d 666

(Fla. 2d DCA 2002), a former client went to visit his fornmer
attorney. The Fourth District Court of Appeal found that Athe
| awyer:=s readi ness to have the defendant into his interior
office grew out of their prior relationship as |awer and
client.@ 1d at 667. The Otero court followed the reasoning
in Del gado stating that the crinme of burglary was Anot
intended to cover the situation where an invited guest turns
crimnal or violent.@ Id at 669.

Ms. Caday had known M. Lynch for several nmonths. She
had interacted with himand his children. She knew that he
was involved in a romantic relationship with her nother. He
had never been violent with her and she had never seen him

exhi bit any signs of violence. She had no reason to fear him
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when he approached her that afternoon. There were no signs of
struggle or forced entry. WM. Lynch did not display any
weapon or threaten Ms. Caday in any manner in order to gain
entry into the apartnent.
It is undisputed that the facts as all eged by the state
do
not constitute burglary as a matter of law. At the tine of
his plea, M. Lynch could not have been found guilty of
burgl ary based on the evidence that the state possessed. As
such, his conviction on the burglary count reversed. Giffin
v. State, 705 So.2d 572 (Fla. 4'" DCA 1998) (AA conviction is
fundanmental |y erroneous when the facts affirmatively proven by
the State sinply do not constitute the charged offense as a
matter of | aw. ()

2. M. Lynch:=s actions on March 5, 1999 do not constitute
Ki dnappi ng.

There was insufficient evidence to support a finding of
guilt to the charge of Kidnapping. M. Lynch was charged in
the alternative in the indictment, and one of the alternatives
was that the kidnapping was Adone to facilitate the conmm ssion

of a felony, which was nurder.@® This Court has held that in

® M. Lynch was also charged with the intent to terrorize
or inflict bodily harm However, the evidence suggests that
M. Lynch did not threaten Ms. Caday, did not point any weapon
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order to uphold a conviction for kidnapping under those
circunst ances, the novenent or confinenment:

(a) Must not be slight, inconsequential and nerely
incidental to the other crinmne;

(b) Must not be of the kind inherent in the nature of the
ot her crinme; and

(c)Must have some significance i ndependent of the other
crime in that it makes the other crinme substantially
easi er of comm ssion or substantially |essens the risk of
det ecti on.

Fai son v. State, 426 So.2d 963 (Fla. 1983).

This court applied the Faison test in Berry v. State, 668

So.2d 967 (Fla. 1996). 1In Berry, this Court hypothesized that
if during the comm ssion of a robbery a defendant Aconfi ned
the victins by sinply holding them at gunpoint@ or Anpoved the
victins to a different roomin the apartnent, closed the door,
and ordered them not to conme out, the kidnapping conviction
could not stand. 1In both hypotheticals, any confinenent
acconpanyi ng the robbery would naturally cease with the
robbery@ Berry, 668 So. 2d at 969.

M. Lynch:=s actions are anal ogous to the hypotheticals in
Berry. While in the apartnment with Ms. Caday waiting for Ms.
Morgan to arrive home, M. Lynch renoved a gun from his bag.
He did not point it at Ms. Caday or threaten her in any way.

He did not tie her up, nor did he nove her to any other room

at her, nor did he physically touch or harm her in any way
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in the apartnent. The indictnment charges that the felony M.
Lynch was commtting was nurder, but does not specify whether
it is the murder of Ms. Morgan or Ms. Caday. |If it was for
Ms. Caday, then as in Berry, the confinement would have ceased
with the murder. |If the nurder was referring to Ms. Morgan,
then the confinenment did not make the nurder of Ms. Morgan
easier to commt or substantially |essen the risk of
detection. Quite the opposite in fact, if M. Lynch needed to
ki dnap Ms. Caday in order to facilitate the nmurder of Ms.
Mor gan, he woul d have noved her to a different room or bound
her in some way, instead of allowi ng her in plain sight of M.
Mor gan when she arrived hone. Either way, the conviction for
ki dnappi ng cannot stand.
D. Prejudice.

Appel | ate counsel:s failures to raise the above argunents
on direct appeal prejudiced M. Lynch. A[C]onstitutional
errors, with rare exceptions, are subject to harm ess error

analysisf. State v. DiGuilio, 491 So.2d 1129, 1134 (Fl a.

1986). Harmnml ess error analysis Arequire[d] an exam nation of
the entire record by the appellate court including a close

exam nation of the perm ssible evidence on which the jury

prior to Ms. Mdrgan entering the apartnent.
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could have legitimately relied, and in addition an even cl oser
exam nation of the inperm ssible evidence which m ght have
possi bly influenced the verdict.@ Id. at 1135. Once error is
found, it is presuned harnful unless the state can prove
beyond a reasonabl e doubt that the error Adid not contribute
to the verdict or, alternatively stated, that there is no
reasonabl e probability that the error contributed to the
[verdict]@. DiGuilio, 491 So.2d at 1138. Accordingly,
reasonabl e conpet ent perfornmance obligated counsel to raise
and address all Aof the inperm ssible evidence which m ght
have possibly influenced the verdict@ to hold the state to its

burden of proof. 1d; Fitzpatrick v. State, 490 So.2d 938

(Fla. 1986). Counsel had "a duty to bring to bear such skil
and knowl edge as will render the [appeal] a reliable

adversarial testing process.” Strickland, 466 U.S. at 688.

Appel l ate counsel failed to do so. Had appellate counse
addressed the | ack of factual basis in the plea colloquy, the
i nsufficiency of the evidence to support a conviction for
Burglary and Ki dnappi ng, and the judge:s inproper finding of
aggravated child abuse, there is a reasonable probability that
t he outcone of the appeal would have been different.

Strickland, 466 U S. at 688. See Eagle v. Linaham 279 F.3d

926, 943 (11th Cir. 2001) (AWhere, as here, appellate counsel
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fails to raise a claimon appeal that is so obviously valid
that any conpetent |awyer would have raised it, no further
evidence is needed to determ ne whether counsel was
i neffective for not having done so. ().
CLAIM | |

MR. LYNCHS ElI GHTH AMENDMENT RI GHT AGAI NST

CRUEL AND UNUSUAL PUNI SHMENT W LL BE

VI OLATED AS MR. LYNCH MAY BE | NCOMPETENT AT

THE TI ME OF EXECUTI ON.

In accordance with Florida Rules of Crim nal Procedure

3.811 and 3.812, a prisoner cannot be executed if Athe person
| acks the nmental capacity to understand the fact of the

i npendi ng death and the reason for it.@ This rule was enacted

in response to Ford v. Wainwight, 477 U. S. 399, 106 S.Ct.

2595 (1986).

Ri chard Lynch acknow edges that under Florida |law, a
claimof inconpetency to be executed cannot be asserted until
a death warrant has been issued. Further, M. Lynch
acknowl edges that before a judicial review nmay be held in
Fl orida, the defendant nust first submt his claimin
accordance with Florida Statutes. The only tine a prisoner
can legally raise the issue of his sanity to be executed is
after the Governor issues a death warrant. Until the death
warrant is signed, the issue is not ripe. This is established

under Florida | aw pursuant to Section 922.07, Florida Statutes
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(1985) and Martin v. Wi nwright, 497 So.2d 872 (1986) (I f

Martinss counsel wish to pursue this claim we direct themto
initiate the sanity proceedi ngs set out in section 922.07,

Florida Statutes (1985).

The same hol di ng exists under federal |law. Poland v.
Stewart, 41 F. Supp. 2d 1037 (D. Ariz 1999) (such clainms truly
are not ripe unless a death warrant has been issued and an

execution date is pending); Martinez-Villareal v. Stewart, 118

S. Ct. 1618, 523 U.S. 637, 140 L.Ed.2d 849 (1998) (respondent:s
Ford claimwas dism ssed as premature, not because he had not

exhausted state renedi es, but because his execution was not

i mm nent and therefore his conpetency to be executed coul d not

be determned at that tinme); Herrera v. Collins, 506 U S. 390,

113 S. Ct. 853, 122 L.Ed.2d 203 (1993)(the issue of sanity [for
Ford claim is properly considered in proximty to the
execution).

However, nost recently, in In RE: Provenzano, No. 00-

13193 (11'" Cir. June 21, 2000), the 11'" Circuit Court of
Appeal s st at ed:

Real i zi ng that our decision in In Re:

Medi na, 109 F.3d 1556 (11'" Cir. 1997),
forecl oses us fromgranting him
authorization to file such a claimin a
second or successive petition, Provenzano
asks us to revisit that decision in |ight of
t he Suprene Court:s subsequent decision in
Stewart v. Martinez-Villareal, 118 S.Ct.
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1618 (1998). Under our prior panel
precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11'" Cir. 1998)(en
banc), we are bound to follow the Medina
deci sion. We would, of course, not only be
authorized but also required to depart from
Medina if an intervening Supreme Court

deci sion actually overruled or conflicted
with it.[citations onmtted]

Stewart v. Martinez-Villareal does not
conflict with Medinass holding that a
conpetency to be executed claimnot raised
in the initial habeas petition is subject to
the strictures of 28 U S.C. Sec 2244(b)(2),
and that such a claimcannot neet either of
t he exceptions set out in that provision.

Id. at pages 2-3 of opinion.

This claimis necessary at this stage because federal |aw
requires that, in order to preserve a conpetency to be
executed claim the claimnust be raised in the initial
petition for habeas corpus, and federal |aw requires al
issues raised in a federal habeas petition to be exhausted in
state court. Hence, Richard Lynch raises this claimnow.

M. Lynch has been incarcerated since 1999. Statistics
show that incarceration over a long period of time wll
di m ni sh an individual:=s nmental capacity. Because M. Lynch

may well be inconpetent at tinme of execution, his Eighth

Amendnent right against cruel and unusual punishnment will be
vi ol at ed.
M. Lynch suffers fromnmental illness and brain damage.

For the last 6 years, Richard Lynch has |ived on Fl oridass
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death row, in a cell approximately 6 feet wide, 9 feet |ong,
and 9.5 feet high. Union Correctional Institution is |ocated
in central Florida and is not air conditioned, even during
dangerously hot weather. Roaches often reach the food served
to death row i nmates before it is delivered to the inmates.
M. Lynch is allowed yard tinme only twice a week and showers
every other day. The majority of M. Lynch:s fellow death row
i nmat es, the people with whom he can routinely talk and
associ ate, also suffer various forns of mental illness and
personal ity disorders. Richard Lynch=s already fragile nental
condition could only deteriorate under these circumnstances.
His mental condition may well decline to the point that he is
i nconpetent to be executed.
CLAIM 111

MR. LYNCHS DEATH SENTENCE VI OLATES THE STATE

AND FEDERAL CONSTI TUTI ONS BECAUSE THE ELEMENTS

OF THE OFFENSE NECESSARY TO ESTABLI SH CAPI TAL

MURDER VWERE NOT CHARGED | N THE | NDI CTMENT

Jones v. United States, 526 U. S. 227 (1999), held that

Aunder the Due Process Cl ause of the Fifth Amendnent and the
notice and jury guarantees of the Sixth Amendnment, any fact
(other than prior conviction) that increases the maxi num
penalty for a crinme nust be charged in an indictnment,
submtted to a jury, and proven beyond a reasonabl e doubt.

Jones, at 243, n.6. Apprendi v. New Jersey, 530 U. S. 466
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(2000), held that the Fourteenth Anendnent affords citizens

t he sanme protections when they are prosecuted under state | aw.
Apprendi, 530 U.S. at 475-476.’ Ring held that a death

penal ty statute:ss Aaggravating factors operate as >the
functional equivalent of an elenent or a greater offense. -
Ring, 122 S.Ct. at 2443 quoting Apprendi at 494, n. 19. I n
Jones, the Supreme Court noted that A[njuch turns on the
determ nation that a fact is an elenent of an offense, rather
than a sentencing consideration, i because Ael ements must be
charged in the indictnment.@ Jones, 526 U. S. at 232.

Like the Fifth Amendnent to the United States
Constitution, Article I, Section 15, of the Florida
Constitution provides that ANo person shall be tried for a
capital crime w thout presentnent or indictnment by a grand
jury.@ Florida law clearly requires every Ael enent of the
offensel to be alleged in the information or indictnent. I n

State v. Dye, 346 So.2d 538, 541 (Fla. 1977), this Court said

Alaln information nust allege each of the essential elenents
of a crime to be valid. No essenti al el enent should be | eft

to inference.l In State v. Gay, 435 So.2d 816, 818 (Fla.

1983), this Court said Alw] here an indictnent or information

wholly omts to allege one or nore of the essential elenents

" The grand jury clause of the Fifth Amendment has not

been held to apply to the States. Apprendi, 530 U. S. at 477,
n. 3.
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of the crime, it fails to charge a crinme under the laws of the
state.® An indictnment in violation of this rule cannot

support a conviction; the conviction can be attacked at any
stage, including Aby habeas corpus.@ Gay, 435 So.2d at 818.
Finally, in Chicone v. State, 684 So.2d 736, 744 (Fla. 1996),

this Court said Alals a general rule, an information nust

al | ege each of the essential elements of a crine to be valid. (@
The nost Acel ebrated purposel of the grand jury Ais to

stand between the governnent and the citizen@ and protect

i ndividuals fromthe abuse of arbitrary prosecution. United

States v. Dionisio, 410 U.S. 19, 33 (1973); see also Wod v.

Georgia, 370 U. S. 375, 390 (1962). The Supreme Court
expl ai ned that function of the grand jury in Dionisio:

Properly functioning, the grand jury is to
be the servant of neither the Government
nor the courts, but of the people . . . As
such, we assune that it conmes to its task
wi t hout bias or self-interest. Unlike the
prosecutor or policeman, it has no el ection
to win or executive appointnent to keep.

Id., 410 U. S. at 35.
The shielding function of the grand jury is uniquely

i nportant in capital cases. See Canpbell v. Louisiana, 523

U.S. 392, 399 (1998) (recognizing that the grand jury Aacts as
a vital check against the wongful exercise of power by the
State and its prosecutorsf@ with respect to Asignificant

deci si ons such as how many counts to charge and . . . the
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i nportant decision to charge a capital crinmef).

The Sixth Amendnent requires that A[i]Jn all crimna
prosecutions, the accused shall . . . be infornmed of the
nature and cause of the accusation . . . .@ A conviction on a
charge not made by the indictnent is a denial of due process

of law. State v. Gray, supra, citing Thornhill v. Al abamg,

310 U. S. 88 (1940), and De Jonge v. Oregon, 299 U.S. 353

(1937).

Because the State did not submt to the grand jury, and
the indictment did not state, the essential elenments of the
aggravated crinme of capital murder, M. Lynch:ss rights under
Article I, Section 15, of the Florida Constitution and the
Fifth, Sixth, Eighth, and Fourteenth Amendnents to the United
States Constitution were violated. By onmtting any reference
to the aggravating circunstances that would be relied upon by
the State in seeking a death sentence, the indictnment
prejudicially hindered M. Lynch Ain the preparation of a

defensel to a sentence of death. Fla. R. Crim Pro. 3.140(0).

CLAIM IV

CUMULATI VELY, THE COVBI NATI ON OF PROCEDURAL
AND SUBSTANTI VE ERRORS DEPRI VED MR. LYNCH
OF THE FUNDAMENTALLY FAI R CAPI TAL TRI AL AND
APPEAL GUARANTEED UNDER THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS.

M. Lynch did not receive the fundamentally fair trial
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and penalty phase to which he was entitled under the Eighth

and Fourteenth Amendnents. See Heath v. Jones, 941 F.2d 1126

(11th Cir. 1991); Derden v. MNeel, 938 F.2d 605 (5th Cir.

1991). The sheer nunber and types of errors in M. Lynchss plea
col l oquy, non-jury penalty phase and sentenci ng, when
considered as a whole, virtually dictated the sentence of
death. The errors have been revealed in this petition, M.
Lynch=s 3.851 notion, his 3.851 appeal, and in his direct
appeal. Wiile there are neans for addressing each individual
error, addressing these errors on an individual basis will not
af f ord adequat e safeguards required by the Constitution
agai nst an inproperly inposed death sentence. Repeated
i nstances of ineffective assistance of counsel and the trial
court=s numerous errors significantly tainted M. Lynch:s plea
col Il oquy, non-jury penalty phase, sentencing, and direct
appeal to this Court. Specifically, the errors that resulted
from appell ate counsel:s failure to raise on direct appeal the
| ack of factual basis for the pleas and the insufficiency of
t he evidence to sustain a conviction for burglary and
ki dnappi ng, prejudiced M. Lynch and underm ne the fairness
and correctness of the result.

Under Florida case law, the cunul ative effect of these

errors denied M. Lynch his fundanmental rights under the
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Constitution of the United States and the Florida

Constitution. State v. DiGuilio, 491 So.2d 1129 (Fla. 1986);

Ray v. State, 403 So.2d 956 (Fla. 1981); Taylor v. State, 640

So.2d 1127 (Fla. 1st DCA 1994); Stewart v. State, 622 So.2d 51

(Fla. 5th DCA 1993); Landry v. State, 620 So.2d 1099 (Fla. 4th

DCA 1993).

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Lynch
respectfully urges this Honorable Court to grant habeas

relief.
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