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PRELI M NARY STATENMENT

Any cl aims not addressed in this Reply are not waived.
Petitioner stands on the merits as raised in his Habeas
Petition.

CLAI M |
APPELLATE COUNSEL FAILED TO RAISE ON APPEAL
NUVEROUS MERI TORIOUS ISSUES WHICH  WARRANT
REVERSAL OF MR. LYNCHS CONVI CTI ONS AND SENTENCES.
A. Appellate counsel was ineffective for not challenging the
| ack of factual basis presented to the court at M. Lynch:s
change of plea hearing.

The state argues in its Response that this claimshould
be deni ed because it is a substitute for, or an additional
appeal of, his postconviction notion. (State:s Response p. 8).

However, the State m sconstrues M. Lynch:s argunents. In
Claim One of his Initial Brief, M. Lynch alleges ineffective
assi stance of counsel for failure to advise himof the
defenses that were or woul d have been available to him at
trial. While some of the underlying facts are simlar, the
| egal argunments and standards for each claimare different.

I n the Habeas Petition, M. Lynch argues his plea cannot stand
because there was not a proper factual basis for it. AThe
pur pose of the wit of habeas corpus is to provide a neans of

judicial evaluation of the legality of a prisoner:s detention.{

Kennedy v. Wainwight, 483 So.2d 424, 425-26 (Fl a.
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1986) (citing McCrae v. Wainwright, 439 So.2d 868 (Fla. 1983).

M. Lynch is in fact challenging the legality of his
detention by arguing that the factual basis was insufficient
to support his guilty pleas for all charges. As argued bel ow
and in the initial petition, M. Lynch:s actions do not
constitute burglary as a matter of |law. Therefore, his
detention and sentence for the burglary is illegal. Because
the burglary conviction was used as an aggravator in support
of his death sentence, his death sentence and subsequent
detention is constitutionally suspect.

In addition, M. Lynch makes a separate argunment under
Claiml, Part C of his Habeas Petition that his convictions
for kidnapping and burglary are erroneous as a matter of | aw.

This is unrelated to counsel:=s ineffectiveness for failing to
adequately explain these factual deficiencies to M. Lynch,
which is the basis for ClaimOne of the Initial Brief. It is
entirely proper for M. Lynch to raise factually simlar
claims as two separate legal issues. In its Response, the
State cites no case law to support the position that the issue
of lack of factual basis is not proper under habeas review.

Additionally, the State argues that this Court has
al ready addressed this issue on direct appeal. That is an

incorrect assessnment of the issue on direct appeal. This

2



Court, as is its duty in all capital cases, nmade a

determ nation of the sufficiency of the evidence. In M.
Lynch=s case, the evidence underlying the conviction was his
guilty plea. This Court noted, AWhen a defendant has pled
guilty to the charges resulting in a penalty of death, this
Court:=s review shifts to the knowing, intelligent, and

voluntary nature of the plea. State v. Lynch, 841 So.2d 362,

375 (Fla. 2003)(citing Ocha v. State, 826 So.2d 956 (Fla.

2002). Therefore, this Court has never before exam ned the

i ssue of whether there was a sufficient factual basis for the
plea itself, but instead only reviewed the know ng,
intelligent, and voluntary nature of the plea.

In its Response, the State argues that ALynch attenpts to
chal l enge the facts underlying the plea but ignores the fact
findings fromthis Court on direct appeal.@ (State:s Response,
p. 11). The State then cites nearly four pages of block
guotes fromthis Court:=s opinion on direct appeal. However,
this Court:=s factual findings in support of the aggravators is
irrelevant to whether the trial court at the time of the plea
recei ved an adequate factual basis.

The issue is not whether the State can now, eight years

after the plea, point to facts in the record that nmay support



a factual basis for the charges. Rather, the issue is
whet her, at the tinme of the plea, the trial court received an
adequate factual basis for the crinmes to which M. Lynch had

entered a plea of guilty. Franklin v. State, 645 So.2d 166

(Fla. 4'" DCA 1994) (citing Wllians v. State, 316 So.2d 267

(Fla. 1975). M. Lynch has denonstrated in his original
Habeas Petition that the factual basis was not sufficient.
Even if the trial judge relied on the facts described in the
St at exs Response, that reliance was not placed on the record
during the plea colloquy. Wile it is proper for a judge to
| ook to any source in the record to support a factual basis,
the judge nmust note the source on the record of the plea

proceedings. Franklin v. State, 645 So.2d 166 (Fla. 4'" DCA

1994) (citing Wllianms v. State, 316 So.2d 267 (Fla. 1975).

As such, the factual basis was insufficient.

In its Response, the State does not address the cases
cited by M. Lynch with respect to what constitutes an
insufficient factual basis. Therefore, the State is conceding
that these cases are on point and applicable to the facts of
M. Lynch:s case.

1. The factual basis was insufficient to support a plea of
guilty for arnmed burglary.

In its Response, the State appears to argue that there



were two separate entries into the apartment on the day of the
incident and even if the first entry was consensual, the
second was not. (State:s Response, p. 13). However, the State
of fers no support in the record for this proposition. VWhat
is evident fromthe record as noted by this Court on direct
appeal is that Ms. Morganss nei ghbor:s heard M. Lynch tell Ms.
Caday to open up the door because her nom was hurt. Lynch v.
State, 841 So.2d 362, 371 (Fla. 2003). 1In its Response, the
State cites to the follow ng passage and makes the foll ow ng
assertion to support its argunent that there was a second
entry and that the second entry was not consensual :

Mor gan=s nei ghbor across the hall testified that she
| ooked out of the peephole in her door after hearing
the initial shots and saw Lynch draggi ng Morgan by
the hands into the apartnent. She further testified
that Lynch knocked on the door to Morgan:=s apart nent
and said, >Hurry up, open the door, your nmomis hurt.:
The nei ghbor testified that Morgan was screani ng and
was bl oody from her waist down. Mor gan=s nei ghbor
further observed the door being opened, Lynch
entering and closing the door behind him and
approximately five mnutes later hearing three nore
gunshots. A second nei ghbor in the apartnent conpl ex
also testified that approximately five to seven
m nutes after she heard the initial shots, she heard
t hree nmore gunshots.

Lynch v. State, 841 So.2d 362,371 (Fla. 2003). Thus,
even if the initial entry of Lynch was consensual,
the second entry was not, and burglary is
est abl i shed.

(St at ess Response, p. 13).



It appears that the State is conceding that the first entry
into the hone was consensual. The State points to no evidence
suggesting it was not consensual, and does not chall enge M.
Lynch:=s characterizations of his initial entry into the
apartment as described both in the factual basis before the
trial court and in his Initial Brief and Habeas Petition.
Because the State cannot find support for its position in the
record to attack the first consensual entry, the State creates
a Asecond entry@ and appears to be arguing that M. Lynch was
trying to trick or coerce Ms. Caday into opening the door
during this Asecond entry.( However, the State does not offer
any support in the record for this position. M. Lynch was not
maki ng a fal se statement nor using fraud to get Ms. Caday to
open the door. Ms. Mrgan had been shot in the | ower body and
was in fact injured. |In the line of cases describing fraud or
trick as negating consent, there has to be an actual fraud or

trick. See Johnson v. State, 921 So.2d 490, 508 (Fl a.

2005) (def endant cannot cl ai m consent as a defense to burglary
when he gained entry into the |ocked | aundromat under the false

pretense of asking for change); Schrack v. State, 793 So. 2d

1102 (Fla. 4'" DCA 2001)(burglary conviction affirmed where

def endant gai ned entry by concocting a story about a surprise



party); Alvarez v. State, 768 So.2d (Fla 3d DCA 2000) (def endant

| acked consent to enter where he gained entry by pretending he

had to use the bathroonm); Gordon v. State, 745 So.2d 1016 (Fl a.

4'" DCA 1999) (def endant:s faking a tooth ache to gain entry into

t he home negated consent); Howard v. State, 400 So.2d 1329 (Fla

4'" DCA 1981) (consent was negated when defendant gained entry
into home by telling occupant that his van had broken down and
he needed to use the tel ephone). None of these or any simlar
factual scenarios are present in M. Lynch:s case.

The State does not address this Court:s opinions in

Del gado v. State, 776 So.2d 233 (Fla. 2000) or Ruiz v. State,

863 So.2d 1205 (Fla. 2003), nor does the State attenpt to
di stinguish these cases. Thus, the State is concedi ng that
t hese cases are on point and applicable to the facts of M.
Lynch:s case.

2. The factual basis was insufficient to support a plea of
guilty for kidnapping.

In its Response, the State does not address the factual
basis as it relates to the kidnapping charge. The State nerely
cites this Court:s explanation of why the HAC aggravator was
uphel d for the death of Ms. Caday. (State:s Response, p. 11-
12). Neither the State, nor this Court, has addressed whet her

there was a sufficient factual basis for M. Lynchzs guilty



plea to the kidnapping charge. 1In fact, the only portion of
the factual basis which nmentions kidnapping states:
[h]e gained entry voluntarily into the home at that point
in time. Subsequently renmoved from a bag that he had, one
of [sic] two or three firearnms. And at that point in tinme
t he ki dnappi ng ensues. ..
(TR ROA Vol . 2, p. 378)(Enphasis added). There are no ot her
facts outlined in the factual basis that support the el enents
of ki dnapping and the State does not point to any other facts
that the trial judge stated on the record during the plea
col l oquy that he consi dered when accepting M. Lynchs:s quilty
pl ea to ki dnappi ng.

3. The factual basis was insufficient to support a guilty plea
for preneditated first degree nurder.

The State:s Response alleges that under the doctrine of
transferred intent, M. Lynch is guilty of prenmeditated nurder
of Ms. Caday because he acted with preneditation in the killing
of Ms. Morgan. (State:s Response, p. 15). However, the State
does not refer to the factual basis presented to the trial
court during the plea colloquy. The State again nerely cites
to this Court:=s findings of preneditation with respect to Ms.
Morgan. (Statess Response, p. 14-15). However, as noted
above, this Court:=s factual findings are not relevant as to

whet her or not the trial court received an adequate factual



basis for M. Lynch:s guilty pleas. Moreover, the factual
basis before the trial court does not denonstrate that M.
Lynch had a preneditated intent to kill either Ms. Morgan or
Ms. Caday. Wth respect to Ms. Mdrgan, the factual basis

st at es:

Ms. Morgan, the victimin Count One, arrived
at her apartnment, at her honme. She was net at
t he door, we believe either by her daughter or
by nmy client, she had a heated di scussion with
ny client, and refused to conme into the
apartment with himthere.

* k%

He shot her with nore than one of the guns he
brought. And during one of those tinmes, and
I:-m not sure if it was two or three tines,
that they were still having this heated

exchange back and forth....
(TR ROA Vol . 2, p. 378-379)(enphasis added). Wth respect to
Ms. Caday, the factual basis states:

And during one of those tines, and |:=m not

sure if it was two or three times, that they

were still having this heated exchange back

and forth, Ms. Caday either went to her nother

or attenpted to |leave and got in the way of

t he shooting and she was shot one tine and she

di ed.
(TR ROA Vol . 2, p. 379)(enphasis added). The evidence
presented to the trial court in the factual basis suggests that
the death of Ms. Mdrgan is consistent with a killing that

occurred in the heat of passion over her breaking off their



relationship. As for the death of Ms. Caday, the evidence
presented to the trial court in the factual basis is equally
consi stent with Second Degree Murder or Aggravated Mansl aughter
of a Child. There were no additional facts to support the
essential elenent of preneditation with respect to either
death. Because there was an insufficient factual basis to
support a plea of guilty for prenmeditated nurder for Ms.

Morgan, the doctrine of transferred intent cannot apply to the
death of Ms. Caday.

Again, the State does not address the cases M. Lynch
cites in support of a lack of premeditation in the factual
basis. Therefore, the State is conceding that these cases are
on point and applicable to the facts of M. Lynch:s case.

4. M. Lynch suffered prejudice and mani fest injustice because
there was an insufficient factual basis for his pleas.

The State does not address M. Lynch:s assertion that he
was prejudiced by the |ack of factual basis for his guilty
pl eas. The State does not address the requirements of Kendrick
and Lyles that call for the trial court to conduct an extensive
factual inquiry Awhere a defendant raises the possibility of a

defense to his guilty plea.i State v. Kendrick, 336 So. 2d 353

(Fla. 1976). See also Lyles v. State, 316 So.2d 277 (Fla.

1975). As noted in the original Habeas Petition, M. Lynch,
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bot h t hrough counsel:s factual basis at the plea colloquy and

his own statenents at the Spencer Hearing, denied certain

factual elenments of the crinmes, specifically preneditation
The State does not address or dispute the prejudice prong,
therefore, the State has conceded that M. Lynch has suffered
prej udi ce and mani fest injustice.

B. M. Lynch:zs conviction for burglary is erroneous as the
facts alleged and proven by the State do not constitute the

charged offense as a matter of | aw.

1. M. Lynch:s actions on March 5, 1999 do not constitute a
burglary.

As noted above, the State does not address the Del gado or

Rui z cases, nor any of the other cases cited by M. Lynch as
they relate to the burglary conviction. The State also renains
silent on the burglary statute that was in place at the tine of
M. Lynchs crinme and this Court:s interpretation of the
Legislative Intent of that statute in the Ruiz opinion. It is
undi sputed then, that the facts as alleged by the State do not
constitute burglary as a matter of law. At the tinme of his

pl ea, M. Lynch could not have been found guilty of burglary
based on the evidence that the State possessed. As such, his

conviction for burglary nust be reversed. Giffin v. State,

705 So.2d 572 (Fla. 4'"" DCA 1998) (AA conviction is fundamentally

erroneous when the facts affirmatively proven by the State

11



sinply do not constitute the charged offense as a matter of

| aw. 6)

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein and in his original
Petition for Wit of Habeas Corpus, M. Lynch respectfully
urges this Honorable Court to grant habeas relief.
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