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PRELI M NARY STATENMENT

Petitioner was the Defendant and the Respondent was the
prosecution in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Florida. On appeal to the Fourth District Court of Appeal,
Petitioner was the Appellant and Respondent was the Appell ee.
In this brief, the parties will be referred to as they appear
before this Court, except that the Respondent may also be
referred to as the State or the Prosecution and Petitioner may
be referred to as Garzon.

The follow ng symbols will be used:

ARl Record on Appeal

AT@ Transcripts of Hearings and Trial Proceedings

AABi Answer Brief of Respondent



SUMVARY OF ARGUMENT

The court instructed the jury with two separate and di stinct
t heories upon which it could convict Petitioner. OF those, only
one was legally perm ssible. This court is now asked to
specul ate whether the jury properly applied the law of
principals to reach their guilty verdicts, or whether they
convicted Petitioner based on the courts: erroneous Aand/orf(
instruction. As Respondent has not denonstrated the error did

not contribute to the verdict, the case should be remanded for a
new trial.



ARGUMENT

PO NT ONE: FUNDAMENTAL ERROR WAS COWM TTED WH CH MANDATES
REVERSAL BECAUSE THE COURT | NSTRUCTED THE JURY UTI LI ZI NG THE
CONJUNCTI VE/ DI SJUNCTI VE, AAND/ ORY, BETWEEN THE THREE CO-
DEFENDANTS: NAMES VWHEN CHARG NG THE JURY AS TO THE ELEMENTS OF
EACH OFFENSE.

A. Harm ess Error Anal ysis
Respondent argues that in the event the |ower court
comm tted error in I nstructing t he jury Wi th t he
conj unctive/di sjunctive Aand/or@, such error was harm ess. AB
15-19. The State has the burden to establish beyond a
reasonabl e doubt that the conplained of error did not affect the
jury verdict. State v. DiGuillio, 491 So.2d 1129 (Fla. 1986).
For the reasons that follow, the prosecution has failed in
their burden to establish that the insertion of the offensive
conjunctive/disjunctive did not contribute to the jury=s verdict.

B. Principals Instruction

Respondent suggests that the court cured any potenti al
error by instructing the jury with the standard principals
i nstruction. Fla. Std. Jury Instr. Crim(3.5(a)). The
principals instruction did not cure the fundanental error of
inclusion of the Aand/or@ phrase between co-defendants when
instructing on each of the substantive crines, nor does the case
| aw support such a determ nation. By virtue of inproperly

inserting the conjunction Aand/or@ between each co-defendant on
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each substantive crine, the jury may well have been confused
into convicting Petitioner based solely upon the acts of his co-
def endants, Col es and Balthazar. Respondent has quoted fromthe
Fourth Districts=s Opinion in Garzon v. State, 939 So.2d 278 (Fl a
4'" DCA 2006);

AA possibility of what the jury Acoul d@ do in
response to a jury instruction is not the

stuff of f undanent al error. The | aw
presumes that the jury has followed all of
the trial court=s instructions, in the

absence of evidence to the contrary.(@ See,
Sutton v. State, 718 So.2nd 215, 216 n.1
(Fla. 1°" DCA 1998).

Garzon, at 285, AB page 20.

Respondent:s argunent sidesteps the argunent that an
Appel |l ate Court nust now rely on guesswork and specul ation to
determine which of the two inapposite instructions the jury
relied upon in rendering its verdict. Here, the jury was
invited to convict Garzon based solely upon the actions of
either one of his tw co-defendants or a conbination of the
actions of both of his co-defendants. Wthout a special verdict
to determ ne whether they followed the principal instruction, it
is sinply inpossible to glean fromthis record whether the jury
foll owed the court:=s inproper instruction, or as Respondent would
have it, that the principal instruction cured all. Al t hough

jurors are presunmed to follow the law which is given by the



court, when the law is internally inconsistent, fundamenta

fai rness mandates reversal. This case was subnmitted to the jury
on a general verdict of guilt based on two distinct alternative
theories of gquilt. Only one of these theories was legally
val i d. That theory was the idea that Garzon could have been
convi cted based upon the State proving beyond a reasonabl e doubt
that he was guilty as a principal to the actions of Coles and
Bal t hazar. On the other hand, a separate theory was presented
to the jury via the instructions provided by the court. That
theory instructed the jury to find Garzon guilty if it was
determ ned that either Balthazar or Coles commtted all of the
el ements of the offenses. Because there were two alternative
theories presented, only one of which was legally valid, the
conviction must be reversed as the error is fundanmental.
Mackerly v. State, 777 So.2d 960 (Fla. 2001); Del gado v. State,
776 So.2d 223 (Fla. 2000); Tricarico v. State, 711 So.2d 624
(Fla. 4'"™ DCA 1998)(even where overwhelm ng evidence of
prenmeditation exists, instruction of invalid felony nurder
t heory, attenpted trafficking, constitutes fundanental error).

C. Appel | ate Courts should not speculate as to the basis
of a jury verdict.

It is axiomatic that the State nmust prove not only that

a crime has been commtted but also that the defendant is the



one who committed the crine. Fla. Std. Jury Instr. Crim(3.7).
At bar, there is no question that the prosecution established a
nunmber of crimes were comritted. The sole issue for the jury to
determ ne was whether Garzon was one of the perpetrators.
Certainly it would be an injustice to allow a conviction to
stand based upon crimes commtted by Col es or Balthazar w thout
requi ring proof that Garzon was a principal to those crines. As
it stands, and based on the court:ss internally inconsistent
instructions to the jury, this Court is left to speculate
whet her the jury convicted Garzon based on a sound and | egal
princi pal theory or whether he was convicted based solely on the
acts of his co-defendant w thout a determ nation that he was
guilty as a principal.

Respondent has sought to distinguish numerous cases that
have held uniformy that the Aand/or{ conjunction is fundanmenta
error. Respondent sought to distinguish Cabrera v. State, 890
So.2d 506 (Fla. 2" DCA 2005) by pointing out that Cabrera
i nvol ved the named defendant and several co-defendants, only one
of whom was tried with Cabrera, thereby raising the possible
inference that the other co-defendants were not involved in
every offense underlying the alleged conspiracy and trafficking.

AB at 29. Cabrera is simlar to the case at bar npbst notably

because Cabrera was acquitted of one of the six counts agai nst



hi m Further, the opinion did not nmention whether the
principals instruction was given in that case. Respondent has
sought to distinguish Concepcion v. State, 857 So.2d 299 (Fla.
5'" DCA 2003) by suggesting that, Ait does not appear that the
principals instruction was given@ and pointing out that the
opi nion did not indicate how the case was argued. AB at 29. 1In
Concepci on, three men were tried together for the offenses of
trafficking in cocaine and conspiracy to traffic in cocaine.
The court reversed based upon the inproper use of the insertion
of the conjunction Aor( between the co-defendants. The opinion
does not indicate one way or the other whether the principals
instruction was submitted to the jury.!' Respondent has |ikew se
sought to distinguish Dorsett v. MRay, 901 So.2d 225 (Fla. 3'°
DCA 2005). Respondent indicated that it did not appear that the
principals instruction was given and the opinion did not
i ndi cate how that case was argued. AB at 29. In Dorsett, the
court began their discussion by stating the follow ng:

Dorsett was charged, convicted and sentenced

for acting as a Awheel man, ( and, therefore, a

principal in an arned robbery involving

multiple victins at the place of his former
enpl oynment .

1t is respectfully submitted that it is nore likely than
not that any conpetent prosecutor would insist on a principals
instruction when trying co-defendants in a trafficking and
conspiracy to traffic case.



Dorsett at 225, (e.a.).

It appears, therefore, that Dorsett was charged as a
principal and it was nore likely than not that the principals
instruction was given in that case. Nonet hel ess, Dorsett
determ ned that the insertion of the disjunctive Aor@ between co-
def endants constituted fundanmental error. Notably, the court in
Dorsett did give the Aseparate crimes, multiple defendants@ jury
instruction. Fla. Std. Jury Instr. (Crim) 3.12( c). The court
in Dorsett noted:

Because the entire instruction was, in fact,
given in this case, the State argues that,
Aand/ or@ cases do not control. We do not
agree. First, the WIllians holding that the
instruction containing, Aor@ conjunction was
fundamental error did not, at all, depend
upon the omssion in question, which was
referred to generally as a nmakeweight.
Second, the confusion engendered by the
Aand/ or @ was, if anything, highlighted rather
than cured by the standard instruction.
This is so because (a) even if the charges
agai nst each defendant were to be considered

Aseparately, as t he st andard jury
instruction stated, the primary instruction
still provided Dorsett mght be crimnally

liable solely if Lloyd was |iable...
Dorsett at 227, citations omtted.
Pursuant to Dorsett, the primary instructions at bar were
the substantive counts defining the elenments of the offenses.

These instructions were fundanmentally flawed because of the



Aand/ or@® conjunction. It was only the secondary principals and
Amul ti ple crines, multiple defendants@ instructions which
Respondent suggests cured the error. However, because the
primary and secondary instructions were internally inconsistent
and confusing, the prospect |oonms large that Petitioner was
convicted w thout any analysis by the jury of the |aw of
princi pal s.

It should not go unnoticed that the |ong |ine of Aand/or(
cases hold fundanental error even where only the prospect of an
invalid conviction exists. Wlliams v. State, 774 So.2d 841,
843 (Fla. 4'" DCA 2000) (A[ Bl ecause W liams: jury may have been
m sled into thinking that it could convict him based solely on

Adder | y=s conduct, we hold that the instructions were fundanental
error.@, enphasis added). 2 In Davis v. State, 804 So.2d 400
(Fla. 4'" DCA 2001) Antoinette Davis was charged along with her
husband, Lonni e Bynes. The trial court inserted the Aand/ or{
conjunction in the instruction defining the defense of
entrapnent. This had the effect of elimnating the defense for
Ms. Davis based on her husband:s predisposition to commt drug

of f enses. There, the court hel d:

If the jury believed that appellant had been induced

2 Respondent stated at AB page 30 that the principals instruction was not given in
Williams. A careful review, however, of the opinion does not indicate whether it was given.



by law enforcenent or its agent (the confidential
informant) into the conmm ssion of the crimes charged,
the jury could nonetheless be msled into convicting
appellant if it concluded that Bynes alone had a
predi sposition to commt the crimes. Certainly, the
two prior convictions for possession, sale and
di stribution of cocai ne would be powerful evidence of
predi sposition. Therefore, we hold that it was harnful
error for the trial court to give the inaccurate and
m sl eading instruction on the defense of entrapnent
and reverse the convictions and remand for a new
trial.

Davis, at 405 (e.a.).

Thus, the courts have held that when the possibility exists
that a jury could convict based solely on another=s conduct, even
when the Anultiple defendants, nultiple counts@ i nstruction was
gi ven, fundanmental error has occurred.

At bar, Respondent argues that because Garzon was acquitted
of one of the numerous counts against him this verdict is proof
that the jury correctly applied the law of principals.?
Respondent:=s position requires this court engage in specul ation
to determ ne the reason the jury may have acquitted Garzon of
t hat one count. Specul ation and guess work should play no role

in determ ning oness fate. It cannot be established beyond a

reasonabl e doubt why the jury acquitted Coles and Garzon of the

% Cabrera dealt with a similar situation wherein he was
acquitted of one of the several counts against him That
opi nion did not indicate whether Cabrerass co-defendant was
l'i kew se acquitted of that very sanme count.



extortion count. Perhaps the jury sinply pardoned them w t hout
considering the principals instruction at all. We sinply are
not in a posture now, based upon the internally inconsistent and
confusing jury instructions, to speculate as to the basis of the
jury verdict; an invalid, non-individualized guilty verdict
based on the culpability of one or both co-defendants, a,
alternatively, a valid and well reasoned application of the | aw
of principals. As one:s liberty should hardly be based on pure
guesswork and speculation, the gquilty verdicts should be

reversed and renmanded.



CONCLUSI ON

Based upon the foregoing argunents and authorities cited, it
is respectfully submtted that this Honorable Court should
overrule the opinion of the Fourth District Court of Appeal and
hol d that fundanmental error was committed in this case requiring

a new trial.

Respectfully subm tted,

By:
Sanuel R. Hal pern
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of this reply
brief was delivered by U S. Miil to John Cotrone, Esquire, 509
S.E. 9'" Street, Ste. 1, Fort Lauderdale, FL 33316, Attorney for
Ray Balthazar; Kendall Coffey, Esquire, Grand Bay Plaza,
Pent house 2B, 2665 S. Bayshore Dr., Mam , FL 33133 and Benedi ct
P. Kuehne, Esquire, and Susan Dmitrovsky, Esquire, 100 S.E. 2™
Street, Ste. 3550, Mam, FL 33131, Attorneys for Charly Coles,
Jr. and Monique E. L:dtalien, Esquire, Assistant Attorney
CGeneral, Attorney General=s Ofice, 1515 North Flagler Drive,
Suite 900, West Pal m Beach, FI 33401 this _ day of March,

2007.

Samuel R. Hal pern

Attorney for Petitioner, Zamr Garzon
Fl ori da Bar No. 444316

2856 East Oakl and Park Bl vd.

Ft. Lauderdale, Fl., 33306

(954) 630-1400
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CERTI FI CATE OF COMPL| ANCE

| HEREBY CERTIFY that Petitioner:=s reply brief conplies with
the spacing and font requirenments of Fla. R App. P. 9.210
This brief is double-spaced, set in 12 point font, Courier New,

which is not proportionally spaced.

By:
Sarmuel R. Hal pern
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