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STATEMENT OF THE CASE

Ms. Smith, a 75-year old schoolteacher, was found nurdered
in her bedroom on February 6, 1983. On September 1, 1983,
Wight was convicted of first-degree nurder, sexual battery,
burglary of a dwelling, and grand theft. The jury returned an
advi sory sentence of death and the trial court, in accordance
with that recomrendati on, inposed the death sentence. This Court
affirmed the convictions and the sentence of death in Wight v.
State, 473 So. 2d 1277 (Fla. 1985)*', cert. denied, 474 U.S. 1094,
106 S. Ct. 870, 88 L. Ed. 2d 909 (1986).

In February 1988, Wight filed his first notion for
postconviction relief, raising the follow ng issues:

(1)(a) the State w thheld exculpatory material in

violation of Brady v. Maryland, 373 U S. 83 (1963), by

failing to provide the defense wth an alleged

"script" supplied to the State's key w tness, Charles

West berry;

(1)(b) the State entered into a secret contract of
immunity with Westberry;

(1 (c) violation of di scovery--State suppressed
excul patory evidence concerning the statenents of
Wanda Brown, Kinberly Holt and Charl ene Luce;

(2) ineffective assistance of counsel at both the
guilt and sentenci ng phases of the trial;

(3) defense counsel was ineffective for failing to
call additional wtnesses to testify as to the
Def endant's character and for wusing a juvenile

! There are three published decision from this Court. The
deci sion on direct appeal will be referred to as “Wight 1.”
1



psychiatric eval uation;
(4) failure to change venue;

(5) juror m sconduct;

(6) Mranda violations-- deputy sheriff allowed to
testify Wight said that, "If | confess to this, 1"l
die in the electric chair. If | don't talk | stand a

chance of living;"

(7) defense counsel was unable to fully cross-exam ne
West berry concerning his involvenent wth the
Def endant in dealing in scrap netal;

(8) exclusion of testinony by Kathy Waters, a w tness
who canme forward during the trial;

(9) preclusion from admtting evidence the victims
house had been burglarized regularly; counsel was
ineffective for failing to call a particular
witness to testify about previous break-ins;

(10) prosecutorial msconduct for statenments nmade
during the State's closing argunent;

(11) the jury should have been instructed on voluntary
i nt oxi cati on;

(12) absence from the courtroom while Court
conmmuni cated with jurors upon their witten questions
during deliberations;

(13) that the burden of proof was inproperly shifted
in violation of Caldwell v. M ssissippi, 472 U S. 320
(1985);

(14) instructions diluted the jury' s sense of
responsibility in violation of Caldwell;

(15) instructions concerning the jury's function at
capi tal sentencing;

(16) hei nous, atroci ous or cruel was
unconstitutionally applied,;



(17) i ntroduction  of non-statutory aggravati ng
ci rcunst ances;

(18) doubling of aggravating factors.

The trial court held an evidentiary hearing and issued a
detailed order denying relief. After the trial court denied
relief, but while the case was still pending on a notion for
rehearing, Wight filed a supplenment to his 3.850 notion
all eging that his public defender's status as a special deputy
sheriff created a conflict of interest. The trial court denied
relief, and Wight appealed. This Court affirmed the trial
court's denial of relief on all clains except the “public
defender as deputy sheriff” claim The case was renmanded for an
evidentiary hearing on the claimof conflict of interest due to
his public defender's service as a special deputy. See Wight v.
State, 581 So. 2d 882, 886 (Fla. 1991)(“Wight I1").

Prior to the hearing on remand, Wight filed an “anended”
post convi ction notion based on docunents provided by the Putnam
County Sheriff’s Departnment. The trial judge then held the
remand hearing on the “deputy sheriff” claimand denied relief.
An evidentiary hearing on the additional postconviction clains
was held in March and Decenber 1997. After all relief was
deni ed, Wi ght appealed, raising the foll owi ng issues:

(1) in the first postconviction proceeding in 1988,

the trial court nmade false findings of certain facts
and this Court erroneously adopted those false facts

3



on appeal, the State failed to disclose excul patory
evi dence as required under Brady v. Maryland, 373 U S
83, 10 L. Ed. 2d 215, 83 S. Ct. 1194 (1963), and there
was newl y di scovered evidence of innocence adni ssible
under Jones v. State, 591 So. 2d 911 (Fla. 1991);

(2) Wight's appointed trial counsel, Howard Pearl
and Pearl's investigator, Freddie WIlIlianms, were
bonded deputy sheriffs, a status which interfered with
their ability to provide effective assistance of
counsel ;

(3) the trial judge, Robert Perry, failed to reveal at
the time of trial and at the time he presided over
Wight's first postconviction proceeding that he was a
speci al deputy sheriff, which would have warranted
di squalification;

(4) Judge Perry's standard practice was to request the
State to draft sentencing orders in capital cases
whi ch constitutes reversible error; and

(5 Judge A W Nichols, 1Il, who presided over
Wight's second postconviction proceeding, refused to
timely rule on his motion for postconviction relief,
the State del ayed discl osure of excul patory materi al s,
and both acts amount to a denial of due process.

Wight v. State, 857 So. 2d 861, 865-867 (Fla. 2003)(“Wi ght

1), In denying relief, this Court held in relevant part:

Claim1

Reconsideration of Prior Brady Claint Brady Claim
Newl y Di scovered Evi dence

Wight's first claim in this appeal involves three
separate issues: First, Wight argues that the trial
court erred in denying his Brady claimin the first
post conviction proceeding. Second, he argues that
there exists new Brady material which entitles himto
relief. Third, he argues that there is newy
di scovered evidence in support of his innocence.
Wight also argues that this Court should consider the
cunul ative prejudicial effect of the Brady materia

from his first postconviction proceeding, the Brady
mat eri al he presents here, and the newly discovered

4




evidence. nl We will separately address each of the
i ssues Wight raises under this first claim

nl Wight also asserts that when we conduct
our analysis of the prejudicial effect of
any error, we nust consider the evidence
that woul d have been presented but for the

i neffectiveness of trial counsel. W:ight
presented a claim of ineffective trial
counsel at t he first post convi ction

proceedi ng. W held then that Wight failed
to nmeet his burden of show ng deficient
performance under Strickland v. Washi ngton,
466 U.S. 668, 80 L. Ed. 2d 674, 104 S. C

2052 (1984). See Wight, 581 So. 2d at 883.
We did not address the prejudice prong of
the Strickland test. Because Wight failed
to show deficient performance of trial
counsel, we will not address the evidence
Wight alleges would have been presented at
trial but for the ineffectiveness of
counsel . See Downs v. State, 740 So. 2d 506
518 n.19 (Fla. 1999).

| ssue 1. Reconsideration of Wight's First Brady
Claim

Wight alleges that in his first postconviction
proceeding the trial court erred in denying his Brady
claim because the trial court made factual findings
not in the record. He further argues that this Court
erroneously affirmed that denial of postconviction
relief on appeal. Wight seeks a reconsideration under
Brady of three witten statenments nmde to police
during the investigation of the nurder. The statenents
were made by Wanda Brown, Kinberly Holt, and Charl ene
Luce. In his first postconviction hearing, W:ight
argued that defense counsel should have been given
copies of the witten statenents. The trial court in
t hat proceeding denied Wight's Brady claim finding
t hat defense counsel knew of the Brown and Luce
statements and had actually interviewed Holt during
counsel's own investigation. We affirmed that finding
on appeal. See Wight v. State, 581 So. 2d 882 (Fla.
1991). Now, in his second postconviction npotion,
Wight argues that the first postconviction trial
court, and this Court thereafter, msconstrued the

5




facts in the record so that the Brady claim was
erroneously deni ed.

However, Wight has failed to nmeet his burden to show
the grounds for relief he alleges here were not known
and could not have been known at the tinme of the
earlier proceeding. See Foster v. State, 614 So. 2d
455 (Fl a. 1992). His argunent that the first
postconviction trial court msinterpreted the facts in
the record was raised and addressed in his appeal
following that proceeding, and in a motion for
rehearing as well. Absent a showing that Wight did
not know, or could not have known, of the alleged
m sconstrued facts during the first postconviction
proceeding, the trial court in this proceeding
properly denied relief. We will not entertain a second
appeal of clains that were raised, or should have been
raised, in a prior postconviction proceeding. See
Downs v. State, 740 So. 2d 506, 518 n. 10 (Fla. 1999)
(stating that claimraised in earlier postconviction
nmotion is barred in subsequent postconviction notion
even if based on different facts); Atkins v. State,
663 So. 2d 624, 626 (Fla. 1995) (explaining that
i ssues that were or could have been presented in a
postconviction notion cannot be relitigated in a
subsequent post convi cti on notion).

Wi ght also argues that the trial court erred in the
first postconviction proceeding by accepting the fact
that two potential suspects, Henry Jackson (Jackson)
and Clayton Strickland (Strickland) were elimnated
from police investigation after they were given
pol ygraph exam nati ons which they purportedly passed.
In this second postconviction notion, Wight contends
that the evidence the trial court relied upon in
making its factual finding in the first postconviction
proceeding, i.e., that Jackson and Strickl and passed
pol ygraph exam nations, did not actually exist, a fact
which Wight only realized when the State did not
produce the polygraph exam nation results upon his
public records requests mde after the first
postconviction notion. In order to avoid a procedura
bar on this claim Wight nust allege new or different
grounds for relief that were not known and coul d not
have been known at the time of his earlier
postconviction nmotion. See Christopher v. State, 489
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So. 2d 22, 24 (Fla. 1986). Polygraph exam nation
results for Jackson and Strickland were avail able for
di scovery at the tinme of trial and at the time of
Wight's first postconviction proceeding.

Wight admts that he sought production of the
pol ygraph results for the first time in 1997. At that
time, Wight deposed O ficer Derry Wayne Dednon, who
woul d have conducted the polygraph exam nations in
question. O ficer Dednon stated that in 1989 or 1990
he destroyed all of his polygraph records through 1984
by directive of the sheriff. The nurder, police
investigation, and trial in this case all occurred in
1983. Any polygraph exam nations admnistered to
suspects during the investigation of this case woul d
have occurred in 1983 prior to Wight's trial, and the
results would still have been available in 1988 when
Wi ght brought his first postconviction notion. Thus,
Wight has failed to denonstrate why he did not raise
t he absence of pol ygraph exam nation results fromthe
record in his first postconviction proceedi ng and has
failed to denonstrate that the absence of these
docunents was not known and coul d not have been known
to him at the time of the earlier proceeding. See
Foster.

Wight's claimthat this Court should now reconsider
certain factual issues that had been previously raised
and resolved in the first postconviction proceeding is
not well taken. Hi's argunents here are successive
since they have been previously litigated on their

nmerits, and he has failed to show why these additiona

facts could not have been known at the tinme of the
first postconviction proceedi ngs. See Downs; Atkins;
Foster.

| ssue 2. Brady Claim

After his first postconviction proceeding in 1988,
Wight nade public records requests from which he
received nunmerous docunents. The first set of
docunment s produced in 1991 i ncl uded police
investigation reports regarding crimnal activity in
t he nei ghborhood of the nmurder. Wight asserts that
these reports denonstrate that the police did not
adequately investigate other potential suspects,
i ncludi ng Henry Jackson. A second set of documents was

7




produced in 1996 and 1997. These docunments, Wi ght
argues, denonstrate failures and inadequacies of the
police investigation and denponstrate that t he
i nvestigating officer was di shonest. Wight also draws
an inference from the lack of docunments which, he
ar gues, woul d  exi st i f the police adequately
consi dered ot her suspects. The docunments Wight lists
in his claim include Jackson's crimnal history,
nei ghbors' conplaints to police about Jackson, and
police reports involving other known crimnals in the
nei ghbor hood whi ch invol ve events conpletely unrel ated
to those in this case. Al of this information, he
al l eges, is Brady evidence and entitles himto a new
trial.

The United States Supreme Court announced in Strickler
v. Greene, 527 U. S. 263, 281-82, 144 L. Ed. 2d 286

119 S. C. 1936 (1999), the three elenents that a
def endant must establish in or der to
successfully assert a Brady violation: "The evidence
at issue nust be favorable to the accused, either
because it is excul patory, or because it IS
i npeachi ng; that evidence nust have been suppressed by
the State, either willfully or inadvertently; and
prejudice nust have ensued."” Accord Occhicone wv.
State, 768 So. 2d 1037, 1041 (Fla. 2000). The burden
is on the defendant to denonstrate that the evidence
he claims as Brady material satisfies each of these
el ements. Even where favorabl e evidence is suppressed,
a new trial wll not be necessary where it is
determ ned that the favorable evidence did not result
in prejudice. See Cardona v. State, 826 So. 2d 968
(Fla. 2002). The Court in Strickler explained that
prejudice is measured by determ ning "whether 'the
favorabl e evidence could reasonably be taken to put
the whole case in such a different light as to
underm ne confidence in the verdict."" Strickler, 527
U S at 290 (quoting Kyles v. Witley, 514 U S. 419,
435, 131 L. Ed. 2d 490, 115 S. Ct. 1555 (1995)).

As noted above, the evidence Wight clains as Brady
mat eri al consists of information contained in police
files concerning other possible suspects and other
crimnal activity in the sanme neighborhood. This is
the same type of evidence that this Court recently
addressed in Carroll v. State, 815 So. 2d 601 (Fla.
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2002). In Carroll, the defendant argued that the State
wi t hhel d favorable evidence that consisted of police
investigative notes that |inked the defendant wth
anot her suspect, that another person was believed by
the famly to be involved, and that other crines,

i ncluding another rape, had occurred in the
nei ghborhood. In denying relief on this issue, we
said, "As noted by the State, the prosecution is not
required to provide the defendant all information
regarding its investigatory work on a particul ar case
regardl ess of its relevancy or materiality.” I1d. at
620. Likew se, investigators in this case were not

required to provide all of the notes and information
regarding their investigation. Thus, Wight has failed
to denmonstrate that the evidence should have been
di scl osed.

However, even if the State should have disclosed the
evi dence, Wi ght has not denonstrated prejudice by the
failure to do so. In order to be entitled to relief on
a Brady claim the defendant nust al so show that the
evidence "is material either to gquilt or to
puni shnent, irrespective of the good faith or bad
faith of the prosecution.” Gorhamv. State, 521 So. 2d
1067, 1069 (Fla. 1988). There has been no such show ng
in the instant case. The nmere possibility that
undi scl osed itens of information nay have been hel pfu

to the defense in its own investigation does not
establish constitutional materiality. See United
States v. Agurs, 427 U S. 97, 109-10, 49 L. Ed. 2d
342, 96 S. Ct. 2392 (1976); Gorhamv. State, 521 So.
2d 1067, 1069. The fact of other crimnal activities
and the existence of other crimnals in the sane
nei ghborhood where this nurder occurred does not
affect the guilt or punishnment of this defendant.

We agree with the trial court's determ nation that the
excul patory effect of the docunents is nerely
specul ative; therefore, we affirm the trial court's
deni al of relief on this issue.

| ssue 3. Newly Di scovered Evidence

Wight clains that evidence produced as the result of
the public records requests nmade after the first
postconviction motion constitutes newly discovered
evi dence of innocence and requires a new trial. In

9




order to qualify as newly discovered evidence, the
evi dence "nmust have been unknown by the trial court,
by the party, or by counsel at the tine of trial, and
it nmust appear that defendant or his counsel could not
have known them by the use of diligence.” Jones v.
State, 591 So. 2d 911, 916 (Fla. 1991) (quoting
Hal l man v. State, 371 So. 2d 482, 485 (Fla. 1979)). If
this test is net, the court nust next consider whether
the newly discovered evidence is of such a nature as
to probably produce an acquittal on retrial. 1d. at
915. Additionally, we have said that newly discovered
evidence, by its very nature, is evidence that existed
but was unknown at the tinme of the prior proceedings.
See Porter v. State, 653 So. 2d 374, 380 (Fla. 1995).

In this case, none of the evidence Wight clains as
nemy discovered since the first postconviction
proceedi ng existed at the tine of trial. For exanple,
Wi ght presents a nenorandum from 1986 criticizing the
veracity of O ficer Perkins, the investigator in this
case. He presents a police report filed by an elderly
resi dent of the nei ghborhood where the nurder occurred
that inplies Henry Jackson hit the resident on her
head and stole her noney. He also presents police
reports involving a witness against Wight who was a
suspect in a different homicide. None of these
docunents existed at the time of Wight's trial in
1983, so they are not "newly discovered" evidence.

The trial court did not err in denying relief on this
new y di scovered evidence claim

| ssue 4. Cunul ative Effect of Evidence

Final |y, W i ght argues we  nust consi der, in
determ ning whether he is entitled to a newtrial, the
cunul ative effect of the evidence presented at trial,
along with any Brady evidence, newly discovered
evi dence, and evidence that woul d have been presented
at trial but for ineffective assistance of counsel
See State v. Gunsby, 670 So. 2d 920, 921 (Fla. 1996).
We have considered and addressed Wight's Brady claim
and claimof newly discovered evidence, and found them
to be without nerit. As discussed above, Wight nmay
not relitigate the nerits of his first postconviction
clains. Having found that each claimpresented in this
proceeding lacks nerit, we find no cunulative error

10




See Downs v. State, 740 So. 2d 506, 509 n.5 (Fla

1999) (finding that claim of cunulative error was
without nerit where the court considered each
i ndi vidual claimand found themto be without nmerit).

Wight v. State, 857 So. 2d 861, 867-872 (Fla. 2003) (“Wight
L1y,

Concurrent with the appeal on the second Rule 3.850
postconviction notion, Wight filed a state petition for wit of
habeas corpus raising four issues:

(1) the State failed to disclose pertinent facts
necessary for this Court's consideration;

(2) appellate <counsel failed to raise nunerous
meritorious issues on appeal;

(3) the presiding judge wunconstitutionally made
factual findings in support of Wight's death sentence
in violation of Apprendi v. New Jersey, 530 U S. 466
(2000); and

(4) this Court failed to make an appropriate harm ess
error anal ysi s after striking an aggravating
circunstance on direct appeal, in violation of Sochor
v. Florida, 504 U S. 527(1992).

This Court denied relief on all claims. Wight, 857 So. 2d at
874-875 (“Wight 111").

On August 11, 2003, Wight filed a Motion for DNA Testing.
(R1-6). The trial judge granted the notion, and ordered that
the pubic hair in Exhibit 56 and the head hair in Exhibit 63 be
tested for mtochondrial DNA, and the senen sanple in the rape

kit, Exhibit 56, be tested for nuclear DNA (R234-236, R258-
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259).% M toTyping Technol ogi es conducted the mtochondrial DNA
testing and filed a report on March 1, 2005. (R283-285).
Fl ori da Departnent of Law Enforcenent — Jacksonville perfornmed
the nucl ear DNA test on the sanples in the rape kit, and filed a
report dated April 18, 2005. (R299-300). The DNA profile from
the spermfraction fromthe vagi nal swab and slide matched the
DNA profile from Wight. (R300). Wight filed a Mtion for
Addi tional DNA Testing, requesting that Forensic Science
Associates in California be allowed to conduct further DNA
testing on the rape kit. (R304-305). The State responded,
noting that Forensic Science is not an accredited |ab. (R307-
308).

During the tine the DNA testing was bei ng done, Wight filed
a notion for postconviction relief, raising two clains: (1)
newl y di scovered evidence of statenents by Ronald Thomas and
| dus Hughes; and (2) DNA testing. (SR4-39). The State filed a
response on August 24, 2004. (R240-257). After several
conti nuances of the case managenent conference in order to
obtain the DNA test results, (R264, 282, 289, 294), a hearing
was held June 27, 2005. (R309, 399-412). At that time, the

judge ruled there would not be an evidentiary hearing on the

2“R refers to the record in the present appeal. “SR’ refers to
t he supplenental record in the present appeal. “TT” refers to
the 1983 trial transcript.
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newly discovered evidence claim and he would not grant
addi ti onal DNA testing. (R399-412). An order was entered on
March 23, 2006, denying both clains in the postconviction
notion. (R310-312). Wight noved for rehearing. (R313-321).

Reheari ng was deni ed. (R328). This appeal follows.

13



STATEMENT OF THE FACTS

This Court sunmmarized the facts in the opinion on direct
appeal :

The facts reflect that the body of a 75-year-old
woman was found in the bedroom of her home on
February 6, 1983. The victim was di scovered by
her brother, who testified that he becane
concerned when she failed to respond to his
knock on the door. Finding all the doors to her
home | ocked, he entered through an open w ndow
at the rear of the house and subsequently found
her body. Medical testinony established that the
victim di ed between the evening of February 5
and the norning of February 6 as a result of
multiple stab wounds to the neck and face, and
that a vaginal |aceration could have contri buted
to the victinm s death.

The state's primary witness, Charles Westberry,
testified that shortly after daylight on the
norning of February 6, appellant cane to
Westberry's trailer and confessed to himthat he
had killed the victim that appellant told him
he entered the victims house through a back
wi ndow to take noney from her purse and, as
appel l ant wi ped his fingerprints off the purse,
he saw the victimin the hallway and cut her
throat; and that appellant stated he killed the
vi cti m because she recogni zed himand he did not
want to go back to prison. Westberry further
stated that appellant counted out approxi mately
$290 he said he had taken fromthe victims hone
and that appellant asked Westberry to tell the
police that appellant had spent the night of
February 5 at West berry's trailer. V\hen
West berry related appellant's confession to his
wi fe several weeks later, she notified the
police. The record also reflects that a
sheriff's depart nent fingerprint anal yst
identified a fingerprint taken from a portable
stove located in the wvictims bedroom as
bel ongi ng to appel | ant, and t hat , over
appel l ant's objection, the court instructed the
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jury on the WIllianms rule and permtted Paul
House to testify for t he state t hat
approxi mately one nonth before the nurder, he
and appellant had entered the victims honme
t hrough the sanme w ndow that was found open by
the victims brother, and had stol en noney.

In his defense, appellant denied involvenent in
the murder and introduced testinony that,
between 5:00 and 6:00 p.m on February 5, a
friend had dropped himoff at his parents' hone,
whi ch nei ghbored the victinls, and that he | eft
at 8:00 p.m to attend a party at his enployer's
house. Testifying in his own behalf, appell ant
stated that he returned to his parents' hone,
where he resided, at approximately 1:00 a.m on
February 6, but was unable to get into the house
because his parents had |ocked him out.
Appel lant testified that he then wal ked by way
of Highway 19 to Westberry's trailer, where he
spent the night. Appellant also presented a
witness who testified that, late in the night of
February 5 and early in the norning of February
6, he had seen a group of three nmen whom he did
not recognize in the general vicinity of the
victim s hone.

After the close of the evidence but prior to
final argunents, appellant proffered the newy
di scovered testinmony of Kathy Waters, who had
listened to portions of the trial testinony,
foll owed newspaper accounts of the trial, and
di scussed testinmony with various persons
attending the trial. Her proffered testinony
reveal ed that, shortly after mdnight on
February 6, she had observed a person, who nay
have been simlar in appearance to appellant,
wal ki ng al ong Hi ghway 19, and had also seen
three persons, whom she did not recognize,
congregated in the general vicinity of the
victinms house. The trial court deni ed
appellant's notion to re-open the case, noting
that the rule of sequestration is rendered
"“meani ngl ess” when a witness is permtted "to
testify in support of one side or the other,
almobst as if that testinony were tail or-nmade,"”
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after the witness has conferred with nunerous
peopl e concerning the case. The jury found
appel lant guilty as charged.

Wight v. State, 473 So. 2d 1277, 1278-79 (Fla. 1985).
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SUMVARY OF ARGUMENT

CLAIMS I, 1I, and IV This is Wight's third notion for

postconviction relief. The clainms are untinely, procedurally
barred, and an abuse of procedure. To avoid the procedural bar,
Wight presents two affidavits which he clains are newy-
di scovered evidence. The information in these affidavits could
have been discovered with due diligence, and are not newy

di scovered. The Brady/Gglio clains are insufficiently plead.

Additionally, he re-argues the Brady/Gglio clains raised in the

prior notions which this Court has already held have no nerit.
The two affidavits presented in this third nmotion for
postconviction relief are not newWy discovered evidence. Wight
has failed to allege due diligence. He has also failed to
all ege sufficient facts to show that the new y-di scovered hair
evi dence would have changed the outcone of the trial. The

requi renents of Jones v. State, 591 So. 2d 911, 916 (Fla. 1991),

have not been nmet. The trial court did not err in summarily
denyi ng t he successi ve, procedurally barred, | egal |y
insufficient clains which are also conclusively refuted by the
record. Because the «clains are procedurally barred and
insufficiently pled, there is no need to attach sections of the
record.

CLAIMIIIl: The trial judge did not err in denying additional DNA

17



testing by an unaccredited | aboratory. The trial court’s ruling
is consistent with Rule 3.853 and this Court’s opinion in

Swafford v. State, 946 So. 2d 1060 (Fla. 2006).
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CLAIMS | AND Il and IV

THE TRIAL COURT DID NOT ERR IN SUMVARI LY DENYI NG
VWRI GHT” S SECOND SUCCESSI VE RULE 3. 850 MOTI ON BASED ON
NEWL.Y- DI SCOVERED EVI DENCE, BRADY, AND G GLI O.

Successive motion. This is Wight's third postconviction

motion to vacate. The clainms regarding the Brady/ G glio/newy

di scovered evidence of the affidavits of |dus Hughes and Ronal d
Thomas are untinely, successive and an abuse of procedure. A
second or successive notion for postconviction relief can be
denied on the ground that it is an abuse of process if there is
no reason for failing to raise the issues in the previous

motion. Pope v. State, 702 So. 2d 221, 223 (Fla. 1997). There

is no reason these claims could not have been raised in the
prior postconviction notions and are procedural ly barred.
Wight attenpts to resurrect these clainms by couching them
as new y-di scovered evidence. This Court has held that a
def endant nmay file successive postconviction relief notions that

are based on newWy discovered evidence. See Wite v. State, 664

So. 2d 242, 244 (Fla. 1995). However, in order to overcone the
procedural bar, a defendant nust show that the newly discovered
facts could not have been discovered with due diligence by
collateral counsel and raised in an initial rule 3.850 notion.

See 1d; Omven v. Crosby, 854 So. 2d 182, 187 (Fla. 2003).

Wi ght has made no such showing in this case.
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Evi dentiary hearing. Wight clains he was entitled to an

evidentiary hearing on his successive postconviction notion
This Court does not substitute its judgnent for that of the
trial court on issues of fact when conpetent, substanti al
evi dence supports the circuit court's factual findings. See,

Wndomv. State, 886 So. 2d 915, 921 (Fla. 2004).

The record supports summary denial on each issue raised in
this point. A defendant is entitled to no relief when his
post convi cti on noti on cl ai ns are | egal |y i nsufficient,

procedurally barred, or otherwise nmeritless. Hodges v. State

885 So. 2d 338, 355 (Fla. 2004); Blanco v. State, 32 Fla. L.

Weekly S142 (Fla. Apr. 12, 2007). Wight has made concl usory
al l egations about the nature of the affidavits and the
prej udi ce. He has al so made conclusory allegations regarding
the effect of the mDNA testing on three hairs. Conclusory
all egations are legally insufficient on their face and may be

denied summarily. Ragsdale v. State, 720 So. 2d 203, 207 (Fl a.

1998); Occhicone v. State, 768 So. 2d at 1042; CGorhamyv. State,

521 So. 2d 1067, 1069 (Fla. 1988).

Brady/G glio violation. In Claiml in this appeal, Wight

all eges the affidavits from Idus Hughes and Ronald Thomas

establish violations of Brady®and G glio.” (Initial Brief at 40).

®Brady v. Maryland, 373 U.S. 83 (1963).
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The trial court found:

The Defendant in Claim | argues that the Affidavits
submtted from Idus Hughes and Ronald Thonas are
either Brady material or are newy discovered
evidence. The Affidavits are neither. This is the
third Post Conviction Mdtion filed by Defendant. This
material is procedurally barred. In addition, there
has been no show ng of due diligence to support any
claimof newy discovered evidence and no show ng of
prejudice to neet the required standard for
consideration by this Court. Further, the Defendant
has not met the heavy burden to show that this
material submtted as Claiml, especially in |ight of
the DNA results set out above which show t he Defendant
to be the person whose senen was in the victins
vagi na and anus. Accordingly, Claimll is DEN ED

(R311-312).
To obtain relief under Brady, the defendant nust establish
(1) that the evidence at issue is favorable to him
either because it is exculpatory or because it is

i npeachi ng;

(2) that the evidence was suppressed by the State,
either willfully or inadvertently; and

(3) that the suppression resulted in prejudice.

Johnson v. State, 921 So. 2d 490, 507 (Fla. 2005).

To establish a Gglio violation, the defendant nust show
(1) the testinony given was false;

(2) the prosecutor knew the testinony was fal se; and

(3) the statenent was nmateri al .

Guzman v. State, 868 So. 2d 498, 505 (Fla. 2003).

“Ggliov. United States, 405 U.S. 150 (1972).
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The only allegation to support the supposed Brady/Gglio

violations are outlined in Claim Il of the Initial Brief as
fol | ows:

[T]he affidavits denonstrate “that the State

previously failed to provide the defense with evidence

favorable to the defendant”.
(Initial Brief at 52). Wight does not allege that the State
suppressed this evidence or presented this evidence at any trial
or hearing. A critical elenent of a Brady claimis that the
State was in possession of excul patory evidence and failed to
disclose it to the defense. A critical element of a Gglio
claim is that the prosecution knowingly presented false
testimony. Summary denial was appropriate where the all egations
are insufficient to state a claim

Furthernore, the affidavits on their face show that summary
deni al was appropriate. |dus Hughes clearly states that he did
not talk to any attorney or police officer. (SR33). The first
time Idus Hughes told anyone about “seeing Henry” near the
victim s residence was when he talked to a defense investigator
on August 8, 2003. (SR33-34). Not only has Wight failed to
all ege the State had know edge of this wtness, but also the
affidavit presented shows that |dus Hughes had no contact with
| aw enforcenment or state attorney before he hinself contacted

col |l ateral counsel.
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Li kewi se, the affidavit of Ron Thomas fails to allege facts
sufficient to require an evidentiary hearing. The first part of
the affidavit alleges that he talked to |Idus Hughes, who then
talked to collateral counsel. Ron Thomas had no information
that was inparted to the State prior to 2003. Thonas’ assertion
that “a detective” at the County jail asked Thomas to “find out
what Charles [Westberry] did with the bloody clothes.” Thomas
clains he tried to talk to Charles about the nurder, but Charles
refused to talk. (SR38). Thonmas claims he then told the
detective, back in 1983, that Westberry would not talk to him
(SR39) . Wight claimed in his notion to vacate that this
evi dence denonstrated | aw enforcenent did not accept Westberry’'s
testimony that Wight had bl ood on his cl othes when he arrived
at the trailer and enphasized that no bl oody cl othes were found.

(SR17) . The allegation that amnbiguous evidence about a
detective” who works at the County jail tried to find bl oody
clothing is excul patory, is conclusory and does not require an
evidentiary hearing. Even if true, the fact the police were
trying to find Wight’s bloody clothing is hardly excul patory.
Pai ge Westberry had testified that Charles Westberry told her
Wight was covered with blood when he came to the Westberry

trailer after he nmurdered Ms. Smith. Charles Westberry denied

the statenment at trial. (TT2172). Charles further denied
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seeing blood on Wight’'s shirt. (TT2175). Wight recites facts
in his Initial Brief about Paige saying Charles told her Wi ght
was wearing bloody clothing. (Initial Brief at page 2 and page
2, n.3).

There are no record cites to these facts. Paige did not
testify to these facts at trial. (TT2472-2476). This claimis
built on specul ati on.

Even if the allegations about ®“a detective” asking for
information from Charles were true, Charles refused to talk.
Wight' s assertions that the informati on woul d have been in any
way excul patory are conplete speculation, particularly since
Charl es Westberry denied any statenent about bl oody clothes at
trial and refused to talk about the case. The allegations are
| egally insufficient as a Brady cl ai mbecause Wight has failed
to show the State was in possession of exculpatory evidence,
which was suppressed, and which would have a reasonable
probability that the jury verdict would have been different had

t he suppressed information been used at trial. Smth v. State,

931 So. 2d 790, 796 (Fla. 2006) (citing Strickler v. Geene, 527

U S. 263, 289 (1999)).
Wight has also failed to assert a legally sufficient
G glio claimbecause he has failed to even allege that the State

presented false testinmony which m ght have reasonably changed
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t he outcone of the case. Guzman v. State, 941 So. 2d 1045, 1050

(Fla. 2006). The testinony the State presented from Charles
West berry was that Wight did not have on bl oody cl ot hing when
he came to the trailer after killing Mss Smth.

Summary deni al was appropriate. See Tonpkins v. State, 872

So. 2d 230, 241 (Fla. 2003)(affirmng the trial court's sunmary
deni al of Brady clainm where “either the undisclosed docunents
are not Brady material because they are neither favorable to
Tonmpki ns nor suppressed, or Tonpkins has not denopnstrated that
he was prejudiced by the |ack of disclosure”).

As this Court stated in Wight II1:

The nmere possibility that undisclosed itenms of
informati on may have been helpful to the defense in
its own i nvestigation does not establish
constitutional materiality. See United States .
Agurs, 427 U.S. 97, 109-10, 49 L. Ed. 2d 342, 96 S.
Ct. 2392 (1976); Gorham v. State, 521 So. 2d 1067,
1069. The fact of other crimnal activities and the
exi stence of other crimnals in the sane nei ghbor hood
where this nmurder occurred does not affect the guilt
or puni shnment of this defendant.

We agree with the trial court's determ nation that the
excul patory effect of the docunents is nerely
specul ative; therefore, we affirm the trial court's
deni al of relief on this issue.

Wight 111 at 870.

Newl y Di scovered Evidence. In Clainms | and Il, Wight alleges

that the affidavits of |Idus Hughes and Ronal d Thomas are new y-

di scovered evidence. (Initial Brief at 40). Al ternatively,

25



Wight clainms trial counsel was ineffective for failing to
di scover this evidence, i.e. that this evidence existed at the
time of trial. (Initial Brief at 40). These clains are
i nconsistent facially and specul ati ve.

This Court succinctly set forth the standard for new y-

di scovered evidence in Wight I11.

In order to qualify as newy discovered evidence, the
evi dence "nmust have been unknown by the trial court,
by the party, or by counsel at the tine of trial, and
it nmust appear that defendant or his counsel could not
have known them by the use of diligence."” Jones v.
State, 591 So. 2d 911, 916 (Fla. 1991) (quoting
Hal |l man v. State, 371 So. 2d 482, 485 (Fla. 1979)). If
this test is nmet, the court nust next consider whether
the newly discovered evidence is of such a nature as
to probably produce an acquittal on retrial. Id. at
915. Additionally, we have said that newly discovered
evi dence, by its very nature, is evidence that existed
but was unknown at the time of the prior proceedings.
See Porter v. State, 653 So. 2d 374, 380 (Fla. 1995).

Wight 111 at 870-871. 1dus Hughes lived “a half-mle down the

road” from the victim (SR10). Wi ght makes no allegation he
coul d not have obtained this information with due diligence. He
sinply states that the information was not provided until 2003.
If the information did not exist until 2003, it is not newy
di scovered under Jones because it did not exist at the tine of
trial. |If the evidence did exist at the tine of trial, Wight
failed to allege or establish due diligence in failing to

di scover an avail able neighborhood wtness for 20 years.
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Furthernore, under the Jones standard, the evidence would not
produce an acquittal on retrial. As this Court found on direct
appeal :

The record al ready contai ned unrefuted testinony that

three individuals were gathered near the victins
horme.

Wight | at 1280.
Henry Jackson, the subject of the “new evidence from I dus
Hughes, was also the subject of a new y-di scovered evidence

claimin Wight I11:

After his first postconviction proceeding in 1988,
Wi ght made public records requests from which he
received nunmerous docunents. The first set of
docunent s pr oduced In 1991 i ncl uded police
investigation reports regarding crimnal activity in
t he nei ghborhood of the nmurder. Wight asserts that
these reports denonstrate that the police did not
adequately investigate other potential suspects,
i ncludi ng Henry Jackson. A second set of docunents was
produced in 1996 and 1997. These docunments, Wi ght
argues, denonstrate failures and inadequacies of the
police investigation and denonstrate that t he
investigating officer was di shonest. Wight al so draws
an inference from the |ack of docunments which, he
ar gues, woul d  exi st i f the police adequately
consi dered ot her suspects. The docunents Wight lists
in his claim include Jackson's crimnal history,
nei ghbors' conplaints to police about Jackson, and
police reports involving other known crimnals in the
nei ghbor hood whi ch involve events conpletely unrel ated
to those in this case. Al of this information, he
al l eges, is Brady evidence and entitles himto a new
trial.

However, even if the State should have discl osed the
evi dence, Wight has not denonstrated prejudice by the
failure to do so. In order to be entitled to relief on
a Brady claim the defendant nust al so show that the
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evidence "is nmaterial either to quilt or to
puni shment, irrespective of the good faith or bad
faith of the prosecution.” Gorhamv. State, 521 So. 2d
1067, 1069 (Fla. 1988). There has been no such show ng
in the instant case. The nere possibility that
undi scl osed itens of information may have been hel pfu

to the defense in its own investigation does not
establish constitutional materiality. See United
States v. Agurs, 427 U S. 97, 109-10, 49 L. Ed. 2d
342, 96 S. Ct. 2392 (1976); Gorhamv. State, 521 So.
2d 1067, 1069. The fact of other crimnal activities
and the existence of other crimnals in the sane
nei ghborhood where this nurder occurred does not
affect the guilt or punishnment of this defendant.

We agree with the trial court's determ nation that the
excul patory effect of the docunments is nerely
specul ati ve.

Wight 111 at 869-870. (Enphasis supplied)
This Court further addressed Henry Jackson in the new y-

di scovered evidence section in Wight I111:

Wi ght clains that evidence produced as the result of
the public records requests made after the first
postconviction notion constitutes newly discovered
evi dence of innocence and requires a new trial. In
order to qualify as newly discovered evidence, the
evi dence "must have been unknown by the trial court,
by the party, or by counsel at the tine of trial, and
it must appear that defendant or his counsel could not
have known them by the use of diligence."” Jones v.
State, 591 So. 2d 911, 916 (Fla. 1991) (quoting
Hal | man v. State, 371 So. 2d 482, 485 (Fla. 1979)). If
this test is nmet, the court nust next consider whether
the newly discovered evidence is of such a nature as
to probably produce an acquittal on retrial. Id. at
915. Additionally, we have said that newly discovered
evidence, by its very nature, is evidence that existed
but was unknown at the time of the prior proceedings.
See Porter v. State, 653 So. 2d 374, 380 (Fla. 1995).

In this case, none of the evidence Wight clains as
newly discovered since the first postconviction
proceedi ng existed at the tinme of trial. For exanple,
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Wi ght presents a menorandum from 1986 criticizing the
veracity of O ficer Perkins, the investigator in this
case. He presents a police report filed by an elderly
resi dent of the nei ghborhood where the nurder occurred
that inplies Henry Jackson hit the resident on her
head and stole her noney. He also presents police
reports involving a witness against Wight who was a
suspect in a different homicide. None of these
docunents existed at the time of Wight's trial in
1983, so they are not "newly discovered" evidence.

Wight 111 at 870-871. (Enphasis supplied)

The fact that one nore person has cone forward wth
i nformation about Henry Jackson does not change this Court’s
finding that this information is speculative and irrel evant.
Thus, the prejudice prong of Jones cannot be net.

I nsofar as the “new’ evidence that Ronald Thomas tried to
obtain information from Charles Westberry in jail, the claimis
insufficiently pled because the “detective” is not identified,
there is no specific tine frame except “1983,” and Westberry
refused to talk. If the evidence existed at the tinme of trial,
it is not newy discovered under Jones. |If it did not exist at
the time of trial® there has been no showi ng of due diligence.
Last, there was nothing excul patory about the fact the police
were | ooking for Wight's bloody clothing, and the third prong
of Jones cannot be net.

Wi ght makes a conclusory allegation that Ronald Thomas’

affidavit provides inpeachnent of Westberry' s testinony.
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(Initial Brief at 52). He does not explain how infornmation that
Westberry really did have Wight's bloody clothing would help
Wi ght. Sunmary denial was appropriate given the conclusory
nature of this claim and the fact that, from the face of the
pl eadi ngs, the Jones standard coul d not be net.

| neffective assistance of counsel. Wight intersperses

ineffective assistance of counsel <clains within his newy-
di scovered clainms in an attenpt to avoid the procedural bar. As
expl ai ned above, none of the information was excul patory nor
woul d it have changed the outcone of the proceeding. Therefore,
Wi ght has neither alleged or established that trial counsel was

deficient under Strickland v. Washington, 466 U. S. 668 (1984).

Nei t her can he show prejudice since none of the information is
excul patory. The only thing Wight has acconplished by raising
i neffective assistance of counsel is to gut his new y-di scovered
evi dence cl ai m because if this evidence existed at the tinme of
trial, it is not newly discovered under Jones.

DNA results. Wight also challenges the summary deni al of the

DNA claim (lInitial Brief at 41). The trial judge held:

CLAIM 11
In ClaimIl, the Defendant requested the testing of
certain biological evidence that was coll ected at the
scene as provided in Fla. R Crim P. 3.853. This
evi dence consisted of pubic hairs collected fromthe
victimor the victims clothing that were previously

> Wight's trial was in Septenber 1983.
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determ ned not to be hair of the deceased victim The
State suggested that other evidence consisting of
senen recovered from the vagina and the anus of the
victim should also be DNA tested at the sanme tine.
There was sone concern that the semen collected had
been destroyed in a previous test conducted prior to
t he technol ogi cal advances for DNA testing that now
exist. This Court ordered the testing and the results
were submitted to this Court, the Defendant and the
State.

DNA testing was conpl eted on the pubic hairs and these
results determ ned that none nmatched the Defendant.
These tests were conducted by a private |aboratory
sel ected by the Defendant.

The slides of the senen sanples were submtted to the
Fl ori da Departnment of Law Enforcenent Laboratory and a
determ nation was nmade that there was a sufficient
ampunt remaining to conduct DNA testing on those
sanples. The results of those tests determ ned that
both the vagi nal and anal swabs of the recovered senen
were a match to the Defendant’s DNA. The Defendant
requested a second test be perfornmed, but the expert
suggested by the Defendant was not on the certified
list as defined in the Rule and the notion was deni ed.

The DNA results of the senmen sanples showing a nmatch

of the senmen collected fromthe vagi na and anus of the

victimto the DNA of the Defendant conclusively refute

the basis for Claim Il. Accordingly, Claim Il is

DENI ED
(R310-312). Wight argues these findings are error because the
DNA results were not admtted in the record even though the
results were filed with the court and are part of the record on
appeal . (R295-297, 298-300). Wight then states that the trial

judge erred in failing to consider the ntDNA testing on the

three hairs. (Initial Brief at 44). The results of
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Mtotyping’s MDNA testing were filed with the court in the sane
manner as FDLE s test results and are included in the record.
(R283-285). Wight asks this Court to consider only the
evidence he believes is favorable to him even though both
reports were filed in the sane manner.

In any case, there was nothing excul patory about the nt DNA
testing. The trial judge ordered DNA testing on the rape Kit
and ntDNA testing on three hairs. (R234-236, 2388-259). Testing
on the semen sanples in the rape kit matched Wight. (R299-300).

nt DNA testing on the hairs excluded both Wight and the victim
(R235). The evidence at trial was that none of the hairs could
be matched to Wi ght.

The testinmony of the FDLE nicroanalyst at trial regarding
hairs on the victims dress or in pubic conbings was that there
were two caucasi an hairs on her maroon dress that were “foreign”
(TT2079) and one “brown hair present which denonstrated sone
characteristics of caucasian pubic hair, but the hair was
different from the hairs in the pubic hair standard from [the
victim Smith.” (TT2080). The debris and hairs fromthe nmaroon
dress were marked for identification as State Exhibit KKK
(TT2076) and admitted as State Exhibit 63. (TT2100, 793). The
parties stipulated that the pubic conbings were contained in the

rape kit, State Exhibit 56. (TT2080-81, 793).
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As to the two foreign brown hairs on the maroon dress:

[t] hose two brown hairs were different fromthe hairs
and head hair standard of Wi ght and Westberry.

(TT2082). The hair that was in the pubic hair conbing:

[ u] pon exam nation of the characteristics that were
present in that hair and in exam ning the pubic hair
standards submtted from Wight and Westberry, it was
deci ded that that hair did not denpnstrate sufficient
characteristics to be suitable for conparison with the
hairs in any of those standards, in that the hair was
not a typical caucasian pubic hair, and it was not
sui tabl e for conparison

(TT2082). The FDLE anal yst repeated this conclusion later in
her testinony:
There was not a hai r t hat was absolutely
characteristic of caucasian pubic hair found in the
pubic hair combing in Mss Smth that was different
fromhers. There was a hair present that denonstrated
sone characteristics of caucasian pubic hair.
(TT2094). In conclusion, defense counsel asked the w tness:
Q Now, and the bottomline that we have here is that
what ever that pubic hair was or whose ever it m ght
have been, in the pubic hair found in the pubic hair
of Mss Smth, you could not match it wth Jody
Wi ght.
A. That's correct.
(TT2095).
The new testing on the hairs does not neet the Jones
standard, because the jury knew at trial that the hairs did not

match Wight. Wight cannot allege any new evi dence derived

from the ntDNA hair testing would change the outcone of the
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trial. Thus, this claimwas insufficiently pled. If clains are
ei ther successive or insufficiently pled, it is unnecessary for
this Court to reach the nmerits of a claimconcerning the trial
court's failure to attach portions of the record. Oonen v.

Croshy, 854 So. 2d 182, 187-188 (Fla. 2003); Spencer v. State,

842 So. 2d 52, 69 (Fla. 2003); Diaz v. State, 719 So. 2d 865,

866 (Fla. 1988); Asay v. State, 769 So. 2d 974 (Fla. 2000);

Anderson v. State, 627 So. 2d 1170 (Fla. 1993); Provenzano V.

Dugger, 561 So. 2d 541 (Fla. 1990).
It is unnecessary to conduct an evidentiary hearing if

all egations are legally insufficient. Ragsdale v. State, 720

So. 2d 203, 207 (Fla. 1998); Occhicone v. State, 768 So. 2d

1037, 1042 (Fla. 2000); Gorhamyv. State, 521 So. 2d 1067, 1069

(Fla. 1988) This is equally applicable to new y-discovered
evidence clainms. A defendant who fails to allege the factors
prerequisite to relief on a newmy discovered evidence claimand

is not entitled to an evidentiary hearing. More v. State, 820

So. 2d 199, 203 (Fla. 2002); See also Davis v. State, 736 So.

2d 1156, 1158-59 (Fla. 1999) ("To be entitled to an evidentiary
hearing on a newy discovered evidence claim Davis must, in
addition to satisfying the due diligence requirement of rule
3.850(b), allege that he has discovered evidence which is 'of

such nature that it would probably produce an acquittal on
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retrial."").

Cunul ative Error. At page 54 of his initial brief, Wight

al so asserts a “cunulative effect” argunent, attenpting to
resurrect clainms which were raised on direct appeal and deened
harm ess error. These underlying sub-clains are procedurally
barred in post-conviction and may not be renewed as substantive
claims under the guise of ineffective assistance of counsel

This Court has held that when the individual <clainms are
procedurally barred or without nmerit, a claim of cunulative

error also fails. See Giffin v. State, 866 So. 2d 1, 22 (Fla.

2003) ("Because the alleged individual errors are wthout nerit,
the contention of cunulative error is simlarly wthout nerit,
and [the defendant] is not entitled to relief on this claim");

Downs v. State, 740 So. 2d 506, 509 n.5 (Fla. 1999) (exam ning

all the defendant's clainms including a Brady claimand finding
none of them sufficient to warrant an evidentiary hearing;
therefore, there was no cunul ative error). See also, Reed v.
State, 875 So. 2d 415, 438 (Fla. 2004) (because this Court
affirmed the denial of each of Reed’s individual post-conviction
claims, including his | AC/ prosecutor conment claims, this Court
li kew se affirnmed the denial of Reed’ s cunulative error claim.

This Court addressed a simlar cunulative error claimin

Wight 11l as foll ows:
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Fi nal |y, W i ght argues we  nust consi der, in
determ ni ng whether he is entitled to a newtrial, the
cunul ative effect of the evidence presented at trial,
along with any Brady evidence, newly discovered
evi dence, and evi dence that would have been presented
at trial but for ineffective assistance of counsel
See State v. Gunsby, 670 So. 2d 920, 921 (Fla. 1996).
We have considered and addressed Wight's Brady claim
and claimof newy discovered evidence, and found them
to be without nmerit. As discussed above, Wight my
not relitigate the nmerits of his first postconviction
clainms. Having found that each claimpresented in this
proceedi ng | acks nmerit, we find no curulative error
See Downs v. State, 740 So. 2d 506, 509 n.5 (Fla
1999) (finding that claim of cunulative error was
without nerit where the court considered each
i ndi vidual claimand found themto be without nerit).

Wight 11l at 871. Since there was no nerit to any prior claim

and there is no nerit to any claim raised in this third

postconviction notion, there is no cunul ative error.
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CLAIM I

THE TRI AL JUDGE DI D NOT ERR I N DENYI NG WRI GHT’ S

MOTI ON FOR ADDI TI ONAL DNA TESTING THE TRI AL

JUDGE FOLLOWED RULE 3. 853

On August 11, 2003, Wight filed a Motion for DNA Testing.

(R1-6). The trial judge granted the notion, and ordered that
the pubic hair in Exhibit 56 and the head hair in Exhibit 63 be
tested for mitochondrial DNA, and the senen sanple in the rape
kit, Exhibit 56, be tested for nuclear DNA. (R234-236, R258-
259). MtoTyping Technol ogi es conducted the mnitochondrial DNA
testing and filed a report on March 1, 2005. (R283-285).
Fl ori da Departnent of Law Enforcenent — Jacksonville perforned
the nuclear DNA test on the sanples in the rape kit, and filed a
report dated April 18, 2005. (R299-300). The DNA profile from
the sperm fraction fromthe vagi nal swab and slide matched the
DNA profile from Wight. (R300). Wight filed a Mtion for
Addi tional DNA Testing, requesting that Forensic Science
Associates in California be allowed to conduct further DNA
testing on the rape kit. (R304-305). The State responded,
noting that Forensic Science is not an accredited |ab. (R307-
308). After a hearing on the issue, the trial judge denied
addi tional testing because Forensic Science Associates is not an
accredited | ab under Rule 3.853. (R309, 311).

Rul e 3.853(c)(7) provides:
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The court-ordered DNA testing shall be ordered to be
conducted by the Departnent of Law Enforcenent or its
desi gnee, as provided by statute. However, the court,
on a showing of good cause, nmy order testing by
anot her | aboratory or agency certified by the Arerican
Society of Crime Laboratory Directors or the National
Forensic Science Training Center when requested by a
nmovant who can bear the cost of such testing.

The trial judge followed this Rule. Furthernore, this Court has

previously denied this exact claimin Swafford v. State, 946 So

2d 1060, 1061 (Fla. 2006):
We affirm the circuit court's order, including its
denial of Swafford's nmotions for an additional
evidentiary hearing under rule 3.853 and his notion
seeking further DNA testing by a |aboratory not
certified as required by rule 3.853(c) (7).
Swafford involved the sanme | aboratory as the present case, and
the issue on appeal was the same in this case. Collateral
Counsel cites to a prior order in the Swafford case (lnitial

Brief at 22), but fails to acknow edge the published, fina

opinion in that case which is dispositive of this claim
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CONCLUSI ON

Based on the foregoing argunents and authorities, Appellee
respectfully requests this Honorable Court affirmthe order of
the trial court and deny all relief.
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