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PRELI M NARY STATEMENT

Thi s proceedi ng i nvol ves the appeal

The follow ng synbols will

of the circuit court's

of a post-conviction noti on without an evidentiary

be used to designate

references to the record in this appeal:

of

"R " record on direct appeal
“1PC-R " -- record on appeal of
not i on;

"2PC-R " record on appeal of

nmotion after remand;

“3PC-R” -- record on appeal of

3.850 noti on;

“Supp. 3PC-R. " -- suppl enental

record on appeal

to this Court;

deni al of first Rule 3.850
deni al of first Rule 3.850
deni al of this second Rul e

of deni al

this second Rule 3.850 notion.



REQUEST FOR ORAL ARGUVENT

M. Wight has been sentenced to death. The resolution of
the issues involved in this action wll therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through ora
argunent woul d be nore than appropriate in this case, given the
seriousness of the clainms involved and the stakes at issue.
M. Wight, through counsel, accordingly urges that the Court

permt oral argunent.



TABLE OF CONTENTS

Page
PRELI M NARY STATEMENT . . ...\ttt et i
REQUEST FOR ORAL ARGUNVENT .. ... ...\, i
TABLE OF CONTENTS . ...\ttt e et e i |
TABLE OF AUTHORI TIES . . .\ttt e e e v
STATEMENT OF THE CASE AND FACTS. .. ...\, 1
SUMMARY OF THE ARGUVENT . . ...\ttt 35
STANDARD OF REVI EW. . . ..o ot oot 37
ARGUNENT. . . . oottt e 38

THE CIRCU T COURT ERRED AS A MATTER OF LAW I N DENYI NG

MR, VWRI GHT' S RULE 3. 850 MOTI ON W THOUT AN EVI DENTI ARY

HEARI NG . . .. 38
ARGUMENT | |

MR, VRRI GHT WAS DEPRI VED OF HI S RI GHTS TO DUE PROCESS

UNDER THE FOURTEENTH AMENDMENT AS WELL AS HI S RI GHTS

UNDER THE FI FTH, SI XTH, AND EI GHTH AMENDVENTS, BECAUSE

El THER THE STATE FAI LED TO DI SCLOSE EVI DENCE VWH CH WAS

MATERI AL AND EXCULPATORY I N NATURE AND/ OR PRESENTED

M SLEADI NG EVI DENCE AND/ OR DEFENSE COUNSEL

UNREASONABLY FAI LED TO DI SCOVER AND PRESENT

EXCULPATORY EVI DENCE, AND/ OR THE PROSECUTOR VI OLATED

G GLI O ANDY OR NEW EVI DENCE ESTABLI SHES MANI FEST

INJUSTI CE. . . 45
ARGUVENT | 11

THE TRI AL COURT ERRED | N RELYI NG UPON RESULTS OF DNA

TESTI NG TO DENY MR WRI GHT' S CLAI M5 WVHEN THE FDLE

REPORT WAS NOT I N EVI DENCE AND HAD NEVER BEEN THE

SUBJECT OF AN ADVERSARI AL PROCEEDI NG AND WHEN MR.

WRI GHT WAS DENI ED THE OPPORTUNI TY TO HAVE AN EXPERT

CONDUCT | NDEPENDENT TESTI NG AND TO REVI EW FDLE' S

TESTI NG, CONTRARY TO DUE PROCESS AND THE EI GHTH

AMENDNVENT . . . 54
ARGUMENT |V

THE RESULTS OF DNA TESTI NG ESTABLI SH MR. WRI GHT" S

ENTI TLEMENT TO A NEWTRIAL. .. ... ... ... 57






TABLE OF AUTHORI TI ES

Page
Arbel aez v. State, 775 So. 2d 909 (Fla. 2000) ................ 38
Brady v. Maryland, 373 U S. 83 (1963) ................ 27, 40, 45
Card v. State, 652 So. 2d 344 (Fla. 1995) .................... 39
Gaskin v. State, 737 So. 2d 509 (Fla. 1999) .................. 38
Hof fman v. State, 571 So. 2d 449 (Fla. 1990) ............. 38, 39
Jones v. State, 591 So.2d 911 (Fla. 1991)..... 27, 40, 52, 53, 57
Kyles v. Witley, 514 U.'S. 419 (1995) .. ........couovn... 27, 46
Lenon v. State, 498 So. 2d 923 (Fla. 1986) ............... 41, 55
Li ght bourne v. Dugger, 549 So. 2d 1364 (Fla. 1989) ........... 38
Li ght bourne v. State, 742 So. 2d 238 (Fla. 1999) ......... 41, 53
Maharaj v. State, 684 So. 2d 726 (Fla. 1996) ................. 39
McClain v. State, 629 So. 2d 320 (Fla. 1st DCA 1993) ..... 41, 55
Patton v. State, 784 So. 2d 380 (Fla. 2000) .................. 38
Peede v. State, 748 So. 2d 253 (Fla. 1999) ................... 38
Roberts v. State, 840 So.2d 962 (Fla. 2002) .............. 27, 52
Rogers v. State, 782 So.2d 373 (Fla. 2001) ................... 46
Smith v. Wainwight, 799 F.2d 1442 (11th Cir. 1986) .......... 45
State v. Crotzer, 13th Jud. Cr., Case No. 81-6616 ....... 42, 55
State v. datzmayer, 789 So. 2d 297 (Fla. 2001) .............. 37
State v. @Qunsby, 670 So.2d 920 (Fla. 1996) ............... 47, 53
State v. McBride, 848 So. 2d 287 (Fla. 2003) ............. 45, 53



State v. MIls, 788 So.2d 249 (Fla. 2001) ................ 52,
Stephens v. State, 748 So. 2d 1028 (Fla. 1999) ...............
Strickland v. Washington, 466 U S. 668 (1984) ........ 27, 40,

Swafford v. State, Fla. Sup. &. No. SC03-931 (Fla. Mar. 26,
2004) . .

United States v. Bagley, 473 U S. 667 (1985) ............. 45,
Wight v. Florida, 474 U'S. 1094 (1986) ................... 5,
Wight v. State, 473 So. 2d 1277 (Fla. 1985) .............. 6,

Wight v. State, 581 So.2d 882 (Fla. 1991) ...................

Wight v. State, 857 So. 2d 861 (Fla. 2003) ............... 5,

vi



STATEMENT OF THE CASE AND FACTS

Lima Page Smth was found stabbed to death at 4:15 p.m on
February 6, 1983 (R 1628). She had twelve stab wounds in the
| eft side of hear face and neck (R 1739, 1816). Joel Dale
Wight |lived next door to Ms. Smith with his famly (R 1583).
The Wight famly had lived next door to Ms. Smith for many
years (R 1583).

Early in the police investigation, M. Wight was
interviewed. He explained that on the night of the hom cide he
had been out |ate playing poker.® Wien he arrived hone after
m dni ght, he was | ocked out. He wal ked across town to Charles
West berry’s house, where he spent the night. Charles Wstberry
initially confirmed that M. Wight arrived at Westberry’s house
about 1:00 a.m and spent the early norning hours of February 6'F

sl eeping on Westberry’'s living roomcouch (2PG R 2520, Dougl as

Deposi tion at 34).72

At trial, the evidence showed M. Wight had won about thirty
dollars in the poker gane (R 1874).

’Deni se Easter was sharing a bedroomw th Westberry at the
trailer, which belonged to Allen Westberry, Charles’ brother.
She testified at trial that she and Charles had gone to bed
around 1: 00 a.m (R 1925). Charles got up at sone point during
the night. Wen Easter awoke the next norning, M. Wight was
asl eep on the living roomcouch. This was not unusual. Easter
observed no blood on M. Wight's clothes.

Al l en Westberry testified that he saw M. Wight on the
couch at 7:00 a.m, and Beverly Wstberry, Alen’s wfe, saw M.
Wi ght on the couch when she got up at 6:30 a.m (R 1946,
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Later, while talking to his estranged w fe, Paige,
West berry changed his story. He told Paige that M. Wight was
maki ng trouble for him “he had a ot of nerve to get himin
troubl e when Charl es said he had enough shit to put hi munder
the jail.” Westberry then clained that M. Wight arrived at
his house nuch | ater and confessed to the nurder. However, his
description of how M. Wight had commtted the nurder matched
newspaper accounts, not the evidence fromthe scene.® Paige
related this conversation to a deputy sheriff she was dating.
After Westberry was arrested and charged as an accessory to
murder, he agreed to testify against M. Wight in return for
immunity (2PG R 2415-17). On the basis of Westberry's
testi nmony, M. Wight was convicted and sentenced to death.

On April 22, 1983, M. Wight was charged by indictnment in

Put nam County with one count of first degree nurder, one count

1957). Neither noticed anything | ooking |ike blood on his
cl ot hes.

3According to Paige, Westberry reported that Jody had claimed to
have used a kitchen knife to slit Ms. Smth's throat. In fact,
Ms. Smith had been stabbed twelve tines with a pocket knife.
Oiginally, Westberry had told Paige that M. Wight had arrived
at Westberry's trailer “covered with blood.” Wstberry had

t hought M. Wight had been in an accident. Wstberry had al so
said that M. Wight showed him $243.00 in small bills. Later,
at trial, Wstberry reported considerably | ess blood and cl ai ned
M. Wight said he got $290.00 from M. Smith's purse as well as
a jar of change. Due to the condition of Ms. Smth' s house and
the maner in which she lived, there was no evidence that a

speci fic anount of noney or specific itens were m ssing.
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of sexual battery with great force, one count of burglary of a
dwel I i ng, and one count of grand theft of the second degree (R
5. On April 23, 1983, Howard Pearl was appointed to represent
M. Wight (PC-R2. 2406). The assigned prosecutor was Janes

Dunning. M. Wight entered pleas of not guilty on all counts.

Trial began on August 22, 1983, before Judge Robert Perry.
On Septenber 1, 1983, the jury returned guilty verdicts on each
count (R 688).

On Septenber 2, 1983, the penalty phase proceedi ng began.
Later that same day, the jury returned a recommendati on of
death. On Septenber 23, 1983, Judge Perry inposed a sentence of
death with regard to the nmurder count, 99 years on the sexua
battery, 15 years on the burglary, and 5 years on the grand
theft. Judge Perry found four aggravating circunstances: 1) the
hom ci de occurred in the course of a felony; 2) the hom cide was
committed to avoid arrest; 3) the hom cide was especially
hei nous, atrocious and cruel; 4) the homcide was committed in a
cold, calculated and preneditated nmanner w thout any pretense of
noral justification.

The evidence against M. Wight derived fromthree sources.
First, a fingerprint fromM. Wight was found in Ms. Smth’s
house. M. Wight explained that he wsa her nei ghbor and had

been in the house on nunerous occasions. Second, there was the



testi mony of Westberry. Third, a police officer, Walter
Perkins,* who was involved in M. Wight's arrest, testified that
when he was alone with M. Wight, M. Wight said, “If |
confess to this, I'Il die in the electric chair, if |I don't talk
| stand a chance of living.”

This Court has relied on the followi ng sunmary of the facts

| eading to M. Wight's convictions and death sentence:

“During the winter nonths prior to Ms. Smith's death, Walter
Per ki ns had becone angry with M. Wight's nother over her
failure to keep M. Wight and his brother away from his step-
sister. So he told her that he was going to nmake her sorry that
she ever had those two boys (2PC-R 2587).
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On February 6, 1983, a wonan was found nurdered in the
bedroom of her hone. She apparently had died the
previ ous night after being raped and stabbed. All the
doors to her hone were | ocked, but a back w ndow was
found open. Several weeks l|later, Charles Wstberry
told his wife that petitioner Joel Wight had cone to
Westberry’s trailer shortly after daylight on the
nmorni ng of Febrary 6 and had confessed to killing the
victim Wight lived with his parents near the
victims honme. Westberry's wife notified the police,
and Wight was arrested and tried for the crinme. At
trial, Westberry was the State’s principal wtness.

He testified that Wight had told himon the norning
of Febrary 6 that Wight had entered the victim shouse
t hrough t he back wi ndown to steal noney, that the

vi ctimhad di scovered himas he was wi ping his
fingerprints fromher purse, and that he had killed
her because he did not want to return to prison.
According to Westberry, Wight counted out $290 he
claimed to have taken fromthe victinis honme, and he
asked Westberry to tell the authorities that Wi ght
had spent the previous night at Westberry’'s trailer.
Anot her wi tness [Paul House] for the State testified
that, approxi mately one nonth before the nurder, he
and Wight had stolen noney fromthe victins hone
after entering through the wi ndow | ater found open on
February 6. The jury also was told that a fingerprint
identified as Wight's had been found on a portable
stove in the victin s bedroom

Wight took the stand and deni ed invol venent in the
murder. He testified that he had returned hone froma
party at approximately 1 a.m on February 6, but had
found hinself |ocked out. He clained that he then had
wal ked al ong H ghway 19 to Westberry’'s trailer, where
he had spent the night. He also presented a witness
who testified that, late on the night of February 5
and early in the norning of February 6, he had seen a
group of three nmen, whom he had not recognized, in the
general vicinity of the victims hone.

After the close of evidence but prior to final
argunents, the defense noved to reopen the case in
order to introduce the testinony of a newy discovered
W tness, Kathy Waters. Witers apparently had read
newspaper accounts of the trial, had listened to parts
of the testinony, and had di scussed the trial with
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friends in attendance. She offered to testify that,
shortly after m dnight on February 6, she had seen a
person who coul d have been Wi ght wal ki ng al ong

Hi ghway 19, and had al so observed three persons she
did not recognize near the victims honme. Wters
claimed that she had not realized she possessed

rel evant information until the norning her testinony
was proffered, and that she had cone forward of her
own volition.

Wight v. State, 857 So. 2d 861, 865 (Fla. 2003), quoting Wi ght

v. Florida, 474 U. S. 1094, 1094-95 (1986) (Blackmun, J., joined

by Brennan, J., and Marshall, J., dissenting). Justice Blacknmun
al so stated, “this case conmes down to Wight's word agai nst

Westberry’s.” Wight v. Florida, 474 U. S. at 1097 (Bl acknun,

J., dissenting).

The trial judge denied the defense notion to reopen
the case in order to present Waters’ testinony. The judge
stated that Florida s sequestration rule would be rendered
“meani ngl ess” if, after discussing the case with others, a
Wi tness were permtted “to testify in support of one side or the
other, alnost as if that testinony were tailor-nmade.” Wight v.
State, 473 So. 2d 1277, 1279 (Fla. 1985).

At trial, the jury did not hear certain inpeachnent
evi dence regardi ng Westberry. Besides the disclosed i munity on
t he accessory to nurder charge, the prosecutor gave Wstberry “a
limted grant of immunity” regarding the illegal scrap netal

busi ness which he and M. Wight operated together (PGR 756).



West berry has acknow edged that he was “scared of getting into
trouble for this” (PGR 652). Because Ms. Wstberry had
know edge of the illegal business, Westberry was worried that
she mght get into trouble too. This additional immunity was
not di sclosed to defense counsel (PG R 652).

Additionally, in the week or so leading up to M.
Wight's trial, the prosecutor net with Westberry on a daily
basis (PC-R 756, 758). The prosecutor wote out Westberry’'s
answers to the questions that he intended to ask at trial (PC-R
763, 766). The prosecutor then “gave it to Charles Wstberry
prior to trial, asked himto reviewit, go over it, make sure
what was there was the truth” (PCR 757). Westberry was
instructed to return the witten answers to the prosecutor prior
to taking the stand (PCR 759). Wstberry remained in jail
until a week after his testinony (PGR 701). |In 1988,
Westberry testified that he had been given typed answers to read
over in preparing to testify at trial (PGR 670, 678). He
still had the docunments when he was released fromjail, but
| ater was unable to find them (PCGR 669-70). The existence of
these witten answers was not disclosed to defense counsel at
trial, and the witten answers have never surfaced during the

post - convi ction process (PC-R 762).



The trial jury also did not hear evidence inplicating
Henry Jackson and Clayton Strickland in the nmurder of Ms. Smth.
On February 4, 1983, Jackson and Strickland were roonmmat es and
lived next door to Charlene Luce (2PC-R. 445, 2611). This was
“about a block away” from M. Smth' s residence (PCR 965). On
February 4, 1983, Strickland approached Luce and told her that
even though Jackson mght kill him he was not scared (2PC-R.
445) .° Luce then observed Jackson cone outside into the yard
brandi shing a knife in his right hand (2PC-R 445).° The knife
was a “pocket knife” wth a blade “about three or four inches
l ong” (2PC-R 2626)." Jackson was angry and was denandi ng noney
fromStrickland (2PC-R 445).

On February 5, 1983, Wanda Brown, a mail carrier,

observed Ms. Smith outside her residence arguing with Strickl and

*Henry Jackson had previously been convicted of a honicide (2PC
R 2615-16). M. Wight’'s prosecutor, Janes Dunning, had
represented Jackson when Jackson was prosecuted for the hom cide
(2PC-R 2432). Jackson also had a burglary conviction for
burglarizing Earl Smth's house, which was across the street
fromM. Smth's house (2PC-R 2432, 2434-35).

®The evi dence showed that Ms. Smith was in all likelihood stabbed
by a right-handed person (R 1739, 1816). M. Wight is left-
handed.

"The stab wounds on Ms. Smith were consistent with a pocket
knife: “a sharp-edged weapon about, oh, a half-an-inch in width
and an eighth of an inch in thickness, and not particularly
long” (R 1822). Between 2:00 and 3:00 p.m on February 6,
1983, Strickland sold Earl Smith a pocket knife for $5.00.
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and Jackson and notioning for themto nove away with her hand
(2PC-R 447, 2558). Strickland then shook his armat Ms. Smth
(2PC-R 447). Wen Strickland saw Brown in her postal jeep, he
ran in front of the vehicle forcing her to stop (2PG R 2559).
He wal ked up to the door of the vehicle and demanded to know i f
she had his social security check (2PC-R 2560). She responded,
“no, | don’t have your check.” He said, “I need sone noney.”
She told himthat she had no mail for the Jackson mail box (2PCG
R 447). Strickland asked Brown to give himsone noney (2PC-R
447). She becane frightened by his deneanor and drove away: “I
could snell the liquor. And it -- 1 was kind of scared, you
know, | didn’t really trust either on of theni (2PC-R 2560).
When she | ooked back, she noticed Ms. Smth “making a notion
like that for themto go off” (2PGR 2560). After Brown heard
about Ms. Smth's nmurder, she called the sheriff’s office and
reported her observations. Two detectives went to her hone on
February 7, 1983, and took her statement (2PC-R 2570).°%

After dark on the evening of February 5, 1983 (during

the period that the nedical exam ner gave as the range in which

the murder occurred), WIliamBartl ey observed Jackson and

8prosecutor James Dunning testified in 1988 that this document
“shoul d have been given” to defense counsel because it contained
information that “may [be] considered [] favorable to the

Def ense” (PC-R. 724-25).



Strickland standing in the vacant lot next to Ms. Smth’s house,
drinking (PC-R 1006-07; 2PC-R 2431).°

Late in the afternoon on February 6, 1983, KimHolt, a
cashier at a | ocal supermarket, saw a man she identified as
Jackson in her checkout line. Jackson had fresh scratch marks
on his face and “what appeared to be blood on him fresh bl ood”
(2PC-R 2583). Holt was famliar with Jackson and the fact that
he usually had no noney (2PC-R. 444). Jackson announced, “I got
nmoney today” (2PC-R 444). He paid Holt with a one hundred
dollar bill and showed her that he possessed another one (2PC-R
2583). Jackson then asked Holt if she knew that Ms. Smth had
been killed (2PG R 444, 2583). As he was leaving, Holt noticed
that it was 4:30 p.m (2PG R 444).

Bet ween 4:30 and 5:00 p.m, Charlene Luce was called
over to her fence by Jackson, who infornmed her that Ms. Smth
had been killed (2PC-R 2621). When Luce asked, “why her,”
Jackson said that “Mss Smith told himthat she didn't kept

[sic] noney at home” (2PC-R. 446). He also indicated that M.

%The nedical examiner initially placed the tine of Ms. Smith's
death between 5:00 p.m and 9:00 p.m on Saturday, February 5.
However, after Westberry changed his story on April 19 and
clainmed that M. Wight had confessed to conmitting the nurder
at 5:00 a.m, the nedical exam ner expanded the tine range to
i nclude 5:00 a.m on Sunday, February 6 (R 1852).
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Smith once gave hi ma box of chocolates.® Luce asked Jackson if
he had killed Ms. Smith. In response, “he just turned real red
in the face, and he | ooked at ne real funny, and he turned and
wal ked away” (2PC-R. 2622). Luce gave the sheriff’s office a
witten statenent regarding these events on February 9, 1983
(2PC- R 445) .1

Sheriff officers interviewed Jackson and Strickland on
February 10, 1983. According to Jackson, the scratches on his
face were froma fight Sunday night (February 6) (PG R 378).%
According to Strickland, he had | ast seen Ms. Smth on “Tuesday
or Wednesday” of the previous week (PC-R 379).% According to
Jackson, “we went to bed early” on Saturday, February 5.
According to Strickland, “Henry and | had been drinking a | ot on
Sat urday and was pretty high. W went to bed around eight

o'clock I guess. | didn’t get up until Sunday norning and |

5. Smith was found with a chocol ate bar on her exposed abdomen
(R 1728).

UM, Dunning testified in 1988 that he did not remenber whether
he had this statenent prior to trial, but if he had it, he
“Iclertainly” would have disclosed it to defense counsel (PC-R
727). In fact, Dunning acknow edged that he woul d have been
obligated to disclose it (l1d.).

2“%Men Kim Holt was interviewed on February 28, she said the
scratches were already present at 4:30 p.m

¥'n her February 7'" statement, Wanda Brown had told | aw
enforcenent that she had w tnesses an encounter between
Strickland and Ms. Smith on Saturday, February 5.

11



made sone coffee for Henry and I. Henry and | stayed at the
trailer all norning” (PGR 379).

In 1988, then deputy Tayl or Douglas testified that
Jackson and Strickland were elimnated as suspects when they
each passed a pol ygraph denying invol venent in the nmurder (PC-R
964). In 1997, Sheriff Taylor Douglas testified that he knew
“M. Wight was” pol ygraphed, but beyond that he was not sure.
He initially said as to Jackson and Strickl and bei ng
pol ygraphed, “Possibility” (2PG R 2520, Dougl as Deposition at
35). After refreshing his recollection, he |isted those
i ndi vi dual s who were pol ygraphed: Paul House, Charles Westberry,
Jody Wight and Deni se Easter (2PG R 2520, Dougl as Deposition
at 39). Thus, the sole basis for excluding Jackson and
Strickland as suspects, according to the 1988 testinony, was
reveal ed to be nonexistent.

No hair was obtained fromeither Jackson nor
Strickland for forensic conparisons to the hair found on M.
Smth' s body (PGR 1003). No fingerprint conparisons were
conduct ed between Jackson’s and Strickland s known prints and
the unidentified prints of value found at the crinme scene (PC-R
1003; R 2051). M. Wight appeal ed his convictions and
sentences to this Court. M. Wight was represented by Larry

Hender son, an assistant public defender. On May 3, 1984, M.
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Wight's forty-seven page Initial Brief was filed. The first
argunent in the brief concerned various rulings by Judge Perry
limting Howard Pearl’s cross-exam nation of four of the

Wi tnesses called by the State. The second argunent chall enged
Judge Perry’s decision that Howard Pearl could not call Kathy
Waters as a defense w tness because she had been a spectator in
the courtroom when she recall ed seeing an individual that could
have been Jody Wight on the night of the hom cide wal ki ng
beside the side of the road at the tinme that Jody Wi ght
testified he was wal king along the road on his way to Charles
West berry’s house. M. Waters also recalled seeing three

i ndi viduals wal king in front of Ms. Smth s house at
approximately the sane tine. The third argunent chall enged the
judge’s instruction regarding WIllianms Rule evidence that was
admtted against M. Wight. The fourth argunment challenged the
adm ssion into evidence of Detective Walter Perkins’ testinony
regarding M. Wight's statenment announcing he did not wish to
speak to Deputy Perkins. The fifth argunent chall enged the
corpus delicti for the grand theft in the second degree
conviction. The sixth argunent urged that Judge Perry had erred
in restricting Howard Pearl’s closing argunent regarding
circunstantial evidence and in refusing to instruct the jury on

the | aw regarding circunstantial evidence. The seventh argunent
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chal | enged Judge Perry’s finding of the “avoiding arrest”
aggravator. The eighth argunent chall enged Judge Perry’s
finding of the “cold, calculated and preneditated” aggravator
and argued that the finding constituted an inpermssible
doubling of the *“heinous, atrocious or cruel” aggravator. The
ninth argunment asserted that Sec. 921.141, Fla. Stat., as
applied, deprived M. Wight of his constitutional right to have
the jury of his peers decide the facts at issue in the penalty
phase proceeding. The tenth argunment alleged that the Florida
capi tal sentencing provisions were unconstitutional on their
face and as appli ed.

On June 21, 1984, after the subm ssion of the Initial
Brief, counsel for M. Wight filed a notion seeking
relinquishment of jurisdiction in order to permt evidentiary
devel opnment regarding a statenent nade by a juror to deputy
clerk of court. Counsel for M. Wight submtted an affidavit
fromJudith Marks, Deputy Cerk of the Circuit Court, in which
Ms. Marks recounted a statenment nmade by Sandra W1 ki nson, one of
the jurors at M. Wight' s trial. According to Ms. Marks, she
and Ms. W1 kinson discussed “the actions of one of the other
jurors, who kept falling asleep during the trial.” M.
W ki nson then stated “that it was not that the State proved

[M. Wight] to be guilty, but that the defense did not prove
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that he was innocent.” On June 28, 1984, this Court denied the
notion for relinquishnment.

On Septenber 4, 1984, after all briefing had been
conpleted, M. Wight's counsel filed a second notion for
relinqui shnent. This notion was prem sed upon anbiguity in the
transcript of M. Wight's trial, “in that the transcript fails
to establish either M. Wight's presence or absence during the
portion of his trial where an inquiry was conducted concerni ng
the bias of one of his jurors (See pages 2831-2858 of the Record
on Appeal).” This notion was granted on Septenber 19, 1984. A
hearing was held in circuit court, and the record on appeal was
suppl emrented. M. Wight's counsel was then permtted to file a
two and one half page supplenent to his briefs raising an
el eventh argunent asserting that M. Wight's absence fromthe
bias inquiry violated his constitutional right to be present at
all stages of his capital trial.

M. Wight's convictions and sentence of death were
affirmed by this Court in July, 1985. The Court did not address
many of the errors M. Wight had raised. O the seven guilt
phase issues, this Court only addressed the second and third
argunents. As to the second argunent, this Court found the
exclusion of Kathy Waters’ testinony was error, but harmnl ess.

Wight v. State, 473 So. 2d 1277, 1279-81 (Fla. 1985), cert.
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deni ed, 474 U.S. 1094 (1986) (Bl ackmun, J., joined by Brennan,
and Marshall, JJ, dissenting regarding this Court’s

determ nation that the trial court’s decision to preclude M.
Waters as a defense witness was harmess error). As for the
penal ty phase issues, this Court struck the “cold, calculated
and preneditated” aggravator. After striking the aggravating
circunstance, the Court nerely stated, “Because the court
properly found there were no mtigating and three aggravating
ci rcunst ances, we conclude the inposition of the death penalty

was correct.” Wight v. State, 473 So.2d at 1282. “

“However, the prosecutor had conceded in proceedings before the
jury to the presence of at |east one nmitigating factor:

Anot her factor that you m ght want to consider as a
mtigating circunstance is his age, twenty-five
years of age. Certainly he’s young. Certainly that
Is a factor that has been established by the

evi dence.

(R 2982). In addition, testinmony was presented from Susan
Wight, M. Wight's wife of five years who was the nother of
M. Wight's three young children (R 2948). She expressed her

| ove for M. Wight and described himas “a good father.” Two
of M. Wight's sisters testified. D ane Hughes testified to
her Iove for M. Wight and his good character (R 2953).
Debbi e June testified that M. Wight was a “[v]ery gentle
person. | nean, he’'s watched ny kids many of tinmes” (R 2958).
M. Wight's nother died before M. Wight's trial. Mtigation
was presented and argued by defense counsel.
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M. Wight sought relief pursuant to Fla. R Cim P.

3.850 on February 22, 1988. An evidentiary hearing conmenced

before Judge Robert Perry on October 3, 1988.7%°

M. Wight’s clains in his notion to vacate included his
argunents that: 1) he was deprived of a constitutionally
adequat e adversarial testing because either the state failed to
di scl ose or the defense unreasonably failed to discover

excul patory evidence regardi ng other suspects; 2) he was
deprived of a constitutionally adequate adversarial testing
because either the state failed to disclose or the defense
unreasonably failed to discover excul patory evidence inpeaching
Charl es Westberry, including the details of the limted grant of
immunity extended to M. Westberry; 3) he was deprived of the

ef fective assistance of counsel at the guilt phase of his trial;
4) he was deprived of his Fifth and Sixth Amendnent privil ege
when trial counsel forced himto testify; 5) he was deprived of
effective representation at the penalty phase of his capital
trial; 6) he was deprived of a fair trial due to juror

m sconduct; 7) the State inproperly used his invocation of his
right to silence as evidence of his guilt; 8) his was deprived
of his right of confrontation; 9) he was deprived of his right
to present favorable evidence when the trial court refused to
permt the presentation of evidence discovered after the defense
rested, but before closing argunent; 10) he was deprived of a
fair trial by virtue of the prosecutor’s closing argunment; 11)
he was denied his right to present favorabl e evidence that the
victim s honme had frequently been burglarized in the weeks prior
to her hom cide; 12) he was deprived of a fair trial due to the
deni al of his request for a change of venue; 13) he was deprived
of his right to be present ineduring all critical stages of his
trial; 14) he was deprived of his right to an instruction on

vol untary intoxication; 15) the penalty phase instructions

i nproperly shifted the burden of proof; 16) the penalty phase
jury was mslead as to its sentencing responsibility; 17) the
jury instruction on the heinous, atrocious or cruel aggravating
ci rcunst ances was constitutionally overbroad; 18) the penalty
phase jury instructions incorrectly set forth the aggravating

ci rcunstances to be considered by the jury; 19) non-statutory
aggravating circunstances were inproperly presented to the
penalty phase jury; and 20) the jury was inproperly instructed
as to the need for a mpgjority to return a |ife reconmendati on.
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On June 8, 1989, Judge Perry entered an order denying
post -conviction relief. Judge Perry’ s decision was preni sed
upon a factual finding that “M. Freddie WIIlians [Howard
Pearl’s investigator] testified that he was aware of the
statenents by Brown and Luce” that inplicated Henry Jackson and
Clayton Strickland in the homcide of Ms. Smith. Relying upon
Tayl or Dougl as’s testinony that Jackson and Strickland were
el i m nated as suspects when they passed pol ygraph exam nati ons,
Judge Perry further stated, “Wether the statenents were
excul patory in nature is highly speculative and thus, the claim
is legally insufficient to support a claimunder Brady.”

On June 22, 1989, M. Wight filed a notion for
rehearing and a notion to anmend with new y di scovered evi dence
regardi ng Howard Pearl’s status as a special deputy sheriff. On
August 21, 1989, Judge Perry denied relief on the “Pearl” issue
on the basis of the decision by another judge in another case in
whi ch an evidentiary hearing had been conduct ed.

M. Wight appealed to this Court. As to all but one
claim the Court quoted Judge Perry’'s order verbati mand denied
relief, stating: “W find that the trial court properly denied
relief on each of the clains nade in Wight’s initial rule 3.850

motion.” Wight v. State, 581 So.2d 882, 886 (Fla. 1991). The

Court did reverse the denial of the claimregardi ng whet her

18



Howard Pearl’s ability to provide effective assistance was
i npai red because of his status as a special deputy. This issue
was “remanded for an evidentiary hearing.” 581 So.2d at 887.

During the remand, the Rule 3.850 notion was anended.
An evidentiary hearing was conducted in 1997. An order denying
relief was entered in June of 2000. M. Wight appeal ed.

VWiile M. Wight's appeal was pending in this Court,
he also filed a petition for a wit of habeas corpus. 1In the
habeas petition, M. Wight alleged: 1) the State w thheld
information crucial to a proper resolution of the issues raised
by M. Wight in his direct appeal; 2) M. Wight’'s appellate
counsel rendered ineffective assistance of appellate counsel in
failing to raise nunerous neritorious issues appearing in the
record; 3) M. Wight was deprived of his right to have a jury
determ nation of the facts necessary to render him death
eligible; and 4) this Court failed to conduct the
constitutionally required harm ess error analysis when it struck
an aggravating circunstance on direct appeal.

The 3.850 appeal and the habeas proceedi ng were
consolidated. On July 7, 2003, this Court issued an opinion
denying the petition for wit of habeas corpus and affirm ng the

deni al of post-convictionrelief. Wight v. State, 857 So. 2d

861 (Fla. 2003).
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On August 6, 2003, M. Wight filed a notion seeking
DNA testing pursuant to Rule 3.853 in the circuit court 3PGR
1). The notion requested mtochondrial DNA testing of a pubic
hair contained in a rape kit which had been introduced into
evidence at M. Wight's trial. At trial, the State called FDLE
agent Patricia Lasko, who testified that she found a foreign
pubic hair in the pubic hair conbings fromthe victim M. Smth
(R 2080-81). The pubic hair conbings were identified as having
been found in a manilla envel ope that was part of the rape kit
i ntroduced into evidence as State’s Exhibit 56 (R 2081). M.
Lasko testified that she conpared the foreign pubic hair to M.
Wight's known pubic hair. She stated, “it was deci ded that
that hair did not denonstrate sufficient characteristics to be
suitable for conparison with the hairs in any of those
standards, in that the hair was not a typical caucasian pubic
hair, and it was not suitable for conparison” (R 2082).

M. Wight's notion also requested m tochondrial DNA
testing of head hairs which were introduced at M. Wight’'s
trial. M. Lasko testified that two foreign head hairs were
found on the maroon dress worn by Ms. Smith at the tinme of her
death (R 2079). These two hairs were contained in the debris
fromthe maroon dress contained in State’s KKK for

identification, introduced as State’s Exhibit 63 (See R 793).
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Ms. Lasko testified that “those two brown hairs were different
fromthe hairs and head hair standard of Wight and Westberry”
(R 2082).

The State filed its response opposing the notion on
Septenber 17, 2003 (3PC-R 26). On Decenber 19, 2003, the
circuit court held a hearing on the notion (3PC-R 149).

At the hearing, the State argued against DNA testing
of the pubic hair because at trial, M. Lasko “steadfastly
refused to say that the foreign brown hair found in Ms. Smth’s
pubi c hair conmbing was in fact a human pubic hair” and therefore
“the likelihood that testing would | ead to adm ssible probative
evidence is quite |imted” (3PGR 158-59). M. Wight’'s
counsel pointed out that Ms. Lasko’s witten report concl uded
that the foreign pubic hair was human, but that it |acked
sufficient characteristics of a caucasian pubic hair to be
conpared to M. Wight (3PC-R 167). Regarding the probative
val ue of the foreign pubic hair, M. Wight's counsel argued
that the results of the testing would not have to exonerate M.
Wight but would only have to establish a reasonable probability
of a different outcome or underm ne confidence in the verdict
(3PC-R 166). Counsel argued that results showing the hair
bel onged to soneone el se would neet this standard (3PG R 167).

Counsel expl ained that the case against M. Wight boiled down
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to a credibility battle between M. Wight and M. Wstberry
(3PC-R  169).

As to the head hairs, the State argued that M. Lasko
testified that “due to the very nessy, dishevel ed nature of the
crinme scene and the victinms reported |lack of self-care in terns
of personal hygiene . . . rendered the value of trace evidence,
such as the hair on the dress, to be very questionable at best”
(3PC- R 159).

The State al so argued that the rape kit contained a
senmen sanple, but M. Wight had not requested testing of the
senen sanple (3PC-R 160). M. Wight's counsel responded that
t he senen sanpl e had been tested in 1993 or 1994 and that
counsel understood that the sanple had been destroyed in that
testing (3PC-R 161-62, 169-70). The results of the testing
were inconclusive (3PC-R 166). Counsel had no know edge as to
whet her any contam nati on had occurred. The court asked whet her
everything should be tested, and the State suggested opening
Exhibit 56 to see whether or not a testable senen sanple still
exi sted (3PC-R. 171-73). The court and M. Wight's counsel
poi nted out that w thout an expert to view the contents of
Exhi bit 56, they would not know what they were |ooking at (3PG
R 173). The State continued to insist that the |lawers and the

court could look in the exhibit to determ ne whether it
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contained testable material (3PC-R 174). M. Wight’'s counse
suggested that each side have an expert report on whether the
exhi bit contained testable material (3PC-R 175). M. Wight's
counsel also stated that if the exhibit contained testable
material in addition to the hairs (3PC-R 176); however, he
could not make a show ng under Rule 3.853 that such testing
woul d produce results that woul d exonerate M. Wi ght.

Before the court issued any orders regardi ng the DNA
testing, the court’s staff attorney sent a letter to the parties
stating that the court wi shed to have a | aboratory determ ne
whet her or not Exhibit 56 contained a senen sanple sufficient
for testing (3PGR 217-18). The letter stated that the court
wanted the parties to agree on a | aboratory where the exhibit
could be sent (3PC-R 217).

On April 21, 2004, the State wote to the staff
attorney reporting that the State wanted Exhibit 56 to be
exam ned by the Florida Departnent of Law Enforcenent (FDLE)
Crinme Laboratory (3PG R 224). The letter also reported that
M. Wight' s counsel did not agree to having FDLE conduct the
testing (1d.).

On May 3, 2004, M. Wight's counsel also filed a
letter reporting that the State and M. Wight' s counsel had

been unable to agree on who shoul d conduct the exam nation and
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possi bl e testing of any senen sanple (3PG R 227-28). M.

Wi ght's counsel objected to having FDLE exam ne Exhibit 56
because “FDLE was involved in this case pre-trial” and “FDLE
enpl oyees in fact were called as wtnesses by the State at M.
Wight's trial” (3PC-R 227). The letter noted that during the
conference call about this matter, “the State s position was
that it would not agree to any exam ner other than FDLE® (3PC-R
228). M. Wight's counsel suggested that O chid Cell mark

Di agnostics exam ne Exhibit 56 for DNA material (ld.). 1In |ight
of the State’s assertions at the Decenber 19, 2003, hearing that
the crinme scene was contam nated and dirty and that therefore
any results of DNA testing would be of no value, the letter from
M. Wight' s counsel requested an evidentiary hearing regarding
the contam nation of the crinme scene (3PGR 228, citing

Swafford v. State, Fla. Sup. C. No. SC03-931 (Fla. Mar. 26,

2004) (ordering an evidentiary hearing on contam nation of crinme
scene)).

On August 17, 2004, the circuit court issued an order
permtting mtochondrial DNA testing of the pubic hair and head
hairs (3PC-R 234-36). The court found that results of testing
the pubic hair “may create a reasonable probability that the
Def endant woul d be acquitted or would receive a | esser sentence”

(3PC-R 234). The court found that, standing alone, the results
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of testing the head hairs woul d not produce a reasonable
probability of acquittal or a |esser sentence, but that “the
head hair in conjunction with any other DNA testing results may
produce concl usive results” (3PC-R 235).

The court also ordered that FDLE determ ne whether or
not the semen sanple in Exhibit 56 was suitable for testing
(3PC-R 235). |If the sanple was suitable for testing, the court
ordered that FDLE conduct the DNA testing (3PG R 235). The
court’s order further directed that M. Wight was entitled to
have an outsi de expert observe FDLE s testing and that FDLE was
“directed to announce in advance to defense counsel and any
expert that he may designate the tinme and pl ace where DNA
testing is to occur to allow for the designated expert to be
present” (3PGR 235-36). 1In a later order, the court directed
that the hair sanples be sent to MtoTyping Technol ogies in
State Col |l ege, Pennsylvania, for mtochondrial DNA testing (3PC-
R 274).

On March 1, 2005, MtoTyping Technol ogi es forwarded a
report on its analysis of the hairs (3PC-R 283-85). The report
concluded that M. Wight, the victimand their maternal
relatives were not the contributors of the two tested hairs
(3PC-R 285). The report also concluded that the m tochondri al

DNA sequences of the two tested hairs were different and
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therefore that the hairs were contributed by two different
people (3PG R 285).

On April 19, 2005, at 6:42 p.m, FDLE faxed to M.
Wight's counsel and the State its report dated April 18, 2005
(3PC-R 291-93). The report stated that the FDLE had extracted
sanpl es from “vagi nal swabs and slides,” “anal swabs and
slides,” “oral swabs,” “head hair pulled,” and nouth swabs from
M. Wight (3PC-R 292). FDLE submtted these samples to typing
at “13 STR |l oci plus the gender |ocus anel ogenin” (3PGR 292).
The typing of M. Wight's known nouth swabs obtai ned an STR
analysis at all loci tested (3PC-R 293). The DNA profile
obtained fromthe nouth swabs was consistent with originating
froma female (3PC-R 293). No DNA profile was obtained from
the “head hair pulled,” but the gender |ocus anel ogenin was
consistent with the hair originating froma female (3PC-R 293).
The DNA profile fromthe “vagi nal swabs and slides” matched the
DNA profile of M. Wight “at all loci tested” (3PC-R 293).
The DNA profile fromthe “anal swabs and slides” matched the DNA
profile of M. Wight “at six (6) STR |loci plus anel ogenin”
(3PC- R 293).

At a hearing the next day, April 20, 2005, the State
announced that it had filed the FDLE report (3PC-R 354-55).

M. Wight's counsel stated that he had not seen the report
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until that norning because it was faxed to himabout 7:00 p.m
t he night before (3PGR 355). M. Wight's counsel asked that
heari ng be continued so that counsel could digest the report,
discuss it wwth M. Wight, consult with experts (3PC-R 355-
56). The State insisted that the Rule 3.853 DNA proceedi ngs had
been resol ved and that the only unresol ved matter was M.
Wight's pending Rule 3.851 notion (see infra) (3PC-R 356-61).
M. Wight's counsel reiterated that he could not address either
the Rule 3.853 notion or the Rule 3.851 notion because he had
just received the FDLE report (3PG R 361-62). The court
recessed the hearing (3PC-R 362).

At the continuance of the hearing, on May 24, 2005,'°
M. Wight's counsel requested perm ssion to have a defense
expert conduct DNA testing (3PG R 369). Counsel requested that
the testing be conducted by Dr. Blake, “the national expert” on
DNA (3PG R 371, 374). The State argued that M. Wight had not
gi ven “some reason to believe that the science is flawed or
anything of that nature” (3PGR 373). The State said it would
not object if M. Wight could “get an independent result from
an accredited lab prior to the tine that the notion is set for

hearing” (3PGR 373). However, the State did object to further

®The transcript of this hearing erroneously dates it as
occurring in 2004 (3PC-R 366).
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testing “absent sone reason to believe that there’s a problem a
technical problemw th the prior testing and that additional
results need to be done” (3PGR 373). The State al so objected
that under Rule 3.853, any DNA testing would have to be done by
an accredited lab (3PC-R 374-75). M. Wight's counsel
continued to request that the testing be conducted by Dr. Bl ake,
but agreed that Dr. Blake did not fall with Rule 3.853 (3PCR
376). The State opposed retesting because no good cause had
been shown why additional testing was required (3PCR 377).
M. Wight' s counsel argued that when DNA testing had been
ordered in 2004, everyone had agreed there was good cause to
performthe testing, that M. Wight was entitled to a second
opi nion, that M. Wight did not trust FDLE s results because
FDLE is an agent of the State, that M. Wight would be entitled
to a second opinion if the case was in a pre-trial posture, that
M. Wight was entitled to have testing conducted by a
nationally recogni zed expert, and that the expert’s |lack of an
accredited | ab should only go to the weight of his opinion (3PC-
R. 378-80).

The judge stated that he was required to follow Rule
3.853 and that if the expert was not accredited, he would not be
accepted (3PGR 380). However, the court permtted M. Wi ght

to file a witten notion (3PG R 380).
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On June 7, 2005, M. Wight filed a notion for
additional DNA testing (3PC-R. 304-05). The notion stated:

M. Wight requests that the materials tested by FDLE
now be sent to Forensic Science Associates (FSA), a
private forensic | ab based in Richnond, CA for

addi tional DNA testing. FSA is headed by Dr. Edward
Bl ake, a preem nent forensic DNA anal yst who has
conducted DNA testing in over 200 crimnal cases
around the country (over 150 of those for the
prosecution). FSA is noted for its success in
obtaining DNA profiles and testable results fromold,
degraded, and/or |imted biological evidence.

(3PC-R 304). The State responded, opposing the notion for the
sane reasons it had argued orally (3PCR 307-08). M. Wight's
notion was denied (3PC-R 404).

On August 5, 2004, M. Wight had filed a Rule 3.851
nmotion presenting two clainms. Claim| alleged that new evi dence

required relief under Brady v. Maryland, 373 U. S. 83 (1963),

Strickland v. WAashington, 466 U S. 668 (1984), and/or Jones V.

State, 591 So.2d 911 (Fla. 1991) (Supp. 3PC-R 22-24). daim
argued that the new evi dence nust be considered cumul atively
wi th evidence presented at trial and in prior post-conviction

proceedi ngs under Kyles v. Witley, 514 U S. 419 (1995), and

Roberts v. State, 840 So.2d 962 (Fla. 2002) (Supp. 3PG R 24).

The new evidence presented in Caiml included the follow ng
affidavit:

AFFI DAVI T OF | DUS HUGHES

29



|, 1DUS HUGHES, having been duly sworn does
her eby say:

1. My nane is ldus Hughes. | amover the age of
ei ghteen and conpetent to testify to the truth of the
matt ers contai ned herein.

2. | live in Palatka, Florida. | have always |ived
in Palatka. M famly has property on Third Avenue
and that is where | have lived all ny life. CQur
property is right up the road fromwhere Ms. Lim
Paige Smith used to live before she was killed. |
woul d say we |ived about a half-mle down the road.

3. | remenber when Ms. Smith was killed. It was a
good whil e ago, sone tine back in 1983. It was a big
news when she was killed. Not only for those of us
who stayed in her neighborhood but for npbst everyone.
Pal atka is a small town, plus she was a school teacher
for a long time so nost everyone knew her. | renenber
the police found her on a Sunday. | think it was in
the afternoon, sone tine after we got hone from

chur ch.

4. Because | lived right up the street from M.
Smth | was famliar with her place and the goi ngs on
over there. She pretty nuch kept to herself and was a
woman of pattern. She had sone dogs and they woul d

al ways bark and carry on anytine sonme one went on to
her property. M. Smth would wal k outside when her
dogs woul d bark and if you did not bel ong on her

property she would send you on your way. If it was
dark outside she would still come out, but with a
flashlight.

5. Ms. Smith also had a real nessy house. There
were all kinds of papers and clothes and all sorts of
stuff piled up in her house. It was so crowded in

there that sonetinmes she would sit out in her car and
grade the school papers. Every one who |ived over
t here knew about her nessy house.

6. | was in town the night before the police found
Ms. Smth. It was Saturday night and I did not go

home until real late, 1'd say around twelve-thirty or
guarter to one in the norning. | was driving ny car.
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There were not any cars out that night. Well, | saw
one other car on the main road, which is H ghway 19,
down by the shopping mall. | saw that car again,
driving on Hi ghway 19, after | turned off of 19 and
was driving down Third Avenue.

7. | can still remenber how | turned off of Hi ghway
19 and onto Third Avenue. M. Smith's house was real
close to Highway 19. | was going slow and as | drove

by Ms. Smth’s house | noticed three nen standing
across the street fromher yard. At one point, ny
headl i ghts were on the nmen. | recognized one of the
men right away; his nanme is Henry Jackson. And, as |
continued to drive, | saw Henry and the other two nen
step out onto Third Avenue. | also recognized anot her
one of the men but | do not know him by nane.

However, | do know that he had recently showed up in
town, sonetine before Ms. Smth' s death, and he was
hangi ng around with Henry. | also renenber that the
man sold a knife to Ms. Smth's brother, Earl, and the
police went and got it. The third man was a short guy
and | think people called him*®“Water Tank.” However,

| do not know his nanme or where he was staying.

8. Henry and his friend, the man with the knife,
wer e al ways drinking and | ooking for noney. They were
not nice people and ever Henry was with his friend
pretty much every day since he showed up in Pal at ka.

| would see them wal ki ng t hrough the nei ghbor hood,
drinking or trying to get noney so they could buy nore
al cohol. Henry also had hinmself a knife. | can
remenber seeing himusing it to clean his fingernails.

9. Not only did | get a good |ook at Henry Jackson
and the other nen, but |I also heard Ms. Smth’s dogs
bar ki ng and barking. They were pacing around and

ki cking up sone dirt. | was | ooking over at M.
Smth's house and | did not see her come out. As I
was | ooking around | realized that Henry and the ot her
men had wal ked up Third Avenue and were near Hi ghway

19. | also renenber seeing the car | had seen earlier
drive past Third Avenue; the car was still on Hi ghway
19.

10. | then continued driving down to ny house

and parked nmy car. Before going into the house | went
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out in the front yard and tended to the hot water
heater. Actually, | cut off the punp before going
inside and going to bed. | could still hear M.
Smith's dogs carrying on and bar ki ng.

11. The next day when we got honme from church the
police were at Ms. Smith's house and it was then that

| learned she had been killed. No one ever talked to
me about seeing Henry Jackson and the other nen that
Saturday night. | figured that once the police
arrested Jody Wight that there was no need to say
anyt hing. However, had the police or an attorney cone
to ny house I would have talked to themand told them
about seeing Henry Jackson and the other two nen.

12. A nonth or so ago | was talking with a
friend of mne. H s nane is Ronald Thomas. Ronald
was telling ne that he saw an article in the newspaper
about Jody Wight and Ms. Smith. | told Ronald about
seei ng Henry Jackson across from Ms. Smth’s house on
t he Saturday night before they found her dead. Next
thing I know, Ronald tells ne he got in contact with
Jody Wight's |lawers and he thought maybe | shoul d
tell them about seeing Henry Jackson. | agreed to do
so and tal ked with an investigator or August 8, 2003.
This was the first tinme | told anyone about seeing
Henry.

FURTHER AFFI ANT SAlI TH NAUGHT

(Supp. 3PC-R 13-15). M. Wight's notion alleged, “At the tine
M. Wight filed his initial Rule 3.850 notion, he had no
i ndi cation that |Idus Hughes possessed pertinent information.
The information that M. Hughes has now provided is new within
t he neaning of Rule 3.851(d)(2)(A)” (Supp. 3PGR 15).

The new evi dence presented in Claiml also included
the following affidavit:

AFFI DAVI T OF RONALD THOVAS
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|, RONALD THOWVAS, havi ng been duly sworn or
affirmed do hereby say:

1. My nane is Ronald Thonmas. | live in Pal atka,
Fl ori da.

2. During the sumer of 2003, | read a newspaper
article about Jody Wight. The article was about his
mur der case and his being on death row. | read the
article in either July or August of 2003.

3. Not long after reading the article | was having
conversation with a friend of mne. H's nane is Idus
Hughes. The news article about Jody Wight came up
and ldus told me that he saw Henry Jackson and a
coupl e of other people at the woman’s house the ni ght
she was killed. 1Ildus also told ne since no one like
the police cane and tal ked to him he never told
anyone about seeing Henry Jackson and the other nen
near the house of the wonman who was kil l ed.

4. | got to thinking that it m ght be inportant for
some one to know about the things Idus saw that night
of the murder. | decided to wite a letter to Jody
and tell himto have his attorney or sonme one contact
me. | wote that letter not long after reading the
news article and talking to Idus.

5. Not long after I wote ny letter, an investigator
wor ki ng on Jody Wight's case showed up in Pal at ka.
told himthat a friend of m ne m ght have sone
information that is inportant. The investigator said
he'd like to talk to ny friend and so I contacted

| dus. Ildus said he would talk to the investigator.

t hen gave Idus’ phone nunber to the investigator.

6. | was in prison when the school teacher was
nmur dered and when Jody Wight and Charl es Westberry
were arrested. | heard about it fromny nother.

7. | was arrested in 1982 and ended up going to
prison for armed robbery. | was on parole when | was
arrested. | was on parole and living in Pal at ka.

8. Sonetinme after Jody Wight and Charl es Westberry
were arrested for nmurder | ended up going back to
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Pal at ka, from Tonoka Correctional Facility, for ny
parol e violation charge. | went back sonetine in
1983. At first, | was in the County Jail. One of the
guards asked nme if | wanted to stay over in the City
Jail. | said yes because the food was better and the
Cty Jail was not as crowded. Before |I left the
County Jail a detective told ne that I was going to be
put in a cell with Charles Westberry. The detective
told nme to find out what Charles did with the bl oody
cl ot hes.

9. | was put in a cell with Charles Wstberry. |
tried to talk with Charles about the school teacher
who was nurdered, but he would only say that he did
not want to talk about it. A few days later | went to
court on my charge and eventually | was sent to Lake
Butl er and continued serving ny prison sentence.

10. 1’ve known Charles Westberry all mlife. His
famly lived close to where | |ived when | was young.
There were plenty of tines when we woul d get together
as kids and play. | did not really know Jody Wi ght.
| knew who he was but | never really knew him

11. | told the detective, back in 1983, that Charles
West berry would not talk to nme about his bl oody

cl ot hes or what happened the night the school teacher
was killed. No one with the sheriff or police
departnent has tal ked to ne about the school teacher
or Charles Westberry since | was sent into his cell to
get information.

12. | was never contacted by anyone again until |
wote a letter to Jody Wight in 2003.

FURTHER AFFI ANT SAI TH NAUGHT.
(Supp. 3PC-R 15-17). M. Wight's notion alleged, “At the tine
M. Wight filed his initial Rule 3.850 notion, he had no

i ndi cation that Ronal d Thomas possessed pertinent infornmation.
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The information that M. Thonas has now provided is new within
t he meaning of Rule 3.851(d)(2)(A)” (Supp. 3PGR 17).

At the hearing on May 24, 2005, the parties al so
argued M. Wight's pending Rule 3.851 notion. The State argued
that the notion was barred because it was successive, had
al ready been addressed by this Court, and did not neet the
burden on new y-di scovered evidence (3PC-R 336). According to
the State, the notion raised “alnost sim|ar and al nost
identical type of issues . . . that he raised before” (3PC-R
336). Although the notion presented affidavits fromtwo people
who had not previously provided information, the State argued,
“all this could have been done years and years ago. There’s not
even an all egation of due diligence on this” (3Pc-R 337).

M. Wight' s counsel argued that there was an
al l egation of due diligence:

W didn't get the information until Ronald Thomas

wote a letter and infornmed M. Wight that he had

information. . . . | believe he wote that letter in

-- sonetine in 2003, and we filed this in August of

2004, within a year of when we got the letter from

Ronal d Thomas telling us that he had information. W

followed it up. We went and we talked to him W did

an affidavit. And based on the information he gave

us, then we | earned of I|dus Hughes.

(3PC-R 337). The State argued that |dus Hughes “lived at the

end of the street, the sane street where Ms. Smth |ived. And
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Ronal d Thormas is in close proximty, too” (3PGR 337). M.
Wight’'s counsel responded:

There’s certainly no requirenment on trial counsel to
go interviewevery person living in Palatka in order
to find out if every person living in Pal atka has
information. | don’t think that you can pose a
greater requirenent on collateral counsel to have
interviewed everybody living in Palatka or everybody
l[iving wwthin a one-mle radius of this house or
what ever .

There was no indication that Ronald Thomas had any
information until a letter was received from him
There was no indication that |dus Hughes had any
information until Ronald Thomas infornmed us when we
talked to him after receiving a letter, and then we
went and tal ked to | dus Hughes.

| can’t help it that Ronald Thomas wote nme a letter
or wote M. Wight the letter and M. Wight gave ne
the letter. That happened, and it’s happened in other
cases. | recognize it -- it frustrates the State’s
interest in finality. But it’s not unconmmon.
In other instances, the Florida Suprene Court has
recogni zed when sonet hi ng whol ly unexpected cones out
because sone wi tness cones forward and says he has
information. It still is sonething to be considered
by the Court.
(3PC-R 338-39). Counsel also pointed out that Ronald Thomas
had his conversation with I dus Hughes when Thomas saw a
newspaper article about M. Wight's case in July or August of
2003 (3PC-R. 390).
The State al so argued that the new evi dence was not

materi al because it was duplicative of previously presented

evidence (3PGR 339). M. Wight's counsel responded that the
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new evi dence had “to be evaluated cumul atively with the
information that was provided before, and that it tips the
scales and requires an evidentiary hearing” (3PC-R 339).

Finally, the State argued that the DNA results “take
care of” CQaiml of M. Wight's notion because those results
“conclusively show that it was, in fact, M. Wight” (3PGR
391). M. Wight’'s counsel argued that reliance upon the DNA
results was inproper because M. Wight had not been permtted
to have a second opinion (3PGR 391). Counsel argued, “before
you can argue anything on the basis of that, the Defense nust be
gi ven due process, an opportunity to consult with an expert who
can exam ne the evidence and give -- provide an opi nion” (3PC-R
391).

At a later hearing, on June 27, 2005, the State again
argued that the DNA results should enter into the prejudice
analysis (3PGR 407). M. Wight’'s counsel argued:

[ T he Brady analysis is a backward | ooki ng anal ysi s,

where you |l ook at the material [which] wasn’t

di scl osed, or the new y-di scovered evi dence, and you

| ook back to the trial and to whether or not it

under m nes confidence in the outcone of the trial.

It’s not |ike we’re conducting a new trial now and

we’ re reaching a conclusion about the new trial and
substituting that fromthe old trial.

The DNA evi dence has not been through a trial. [|’ve
not been given an expert of ny choosing to do DNA
testing. It seens to ne that it’s inappropriate in

those circunstances to let the State have the benefit
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of it whilel -- if we're at trial, | would have
definitely have ny own expert, and | don’t.

(3PC-R. 407-09). The court denied an evidentiary hearing on M.
Wight's Rule 3.851 notion (3PG R 409).

On March 23, 2006, the court issued a witten order
denying relief (3PGR 310-12). The court first addressed C aim
1, which concerned the DNA testing, and concl uded, “The DNA
results of the senen sanples showing a match of the senen
collected fromthe vagina and anus of the victimto the DNA of
t he Def endant conclusively refute the basis for daimll” (3PC
R 311). As to Caiml, the court stated:

The Defendant in Caiml argues that the Affidavits
submtted from | dus Hughes and Ronal d Thomas are
either Brady material or are newly discovered
evidence. The Affidavits are neither. This is the
third Post Conviction Mdtion filed by Defendant. This
material is procedurally barred. In addition, there
has been no showi ng of due diligence to support any
claimof newly discovered evidence and no show ng of
prejudice to neet the required standard for
consideration by this Court. Further, the Defendant
has not net the heavy burden to show that this
material submtted as Claiml, especialy in |ight of
the DNA results set out above which show t he Def endant
to be the person whose senen was in the victinis
vagi na and anus. Accordingly, Caimll is DEN ED

(3PC-R 311-12).
M. Wight filed a notion for rehearing, which was
denied (3PG R 313-20, 328). M. Wight filed a notice of

appeal (3PG R 329).
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SUMVARY OF THE ARGUMENT

1. The circuit court erred as a matter of law in
denying M. Wight’'s Rule 3.850 notion w thout an evidentiary
hearing. The notion pled facts regarding both the substance of
the new facts and M. Wight’'s diligence in ascertaining those
facts. Taken as true, those facts show that M. Wight is
entitled to relief and are not conclusively refuted by the
record. However, the trial court failed to take the facts as
true, largely ignoring M. Wight’'s allegations in the order
summarily denying relief. Further, the I ower court’s order is
whol Iy conclusory, stating no rationale based upon the record.
Finally, the I ower court inproperly relied upon the FDLE test
results to summarily deny both clains, although those test
results have never been admitted into evidence or subjected to
an adversarial proceeding. This Court should order an
evi dentiary heari ng.

2. New evidence shows that either he State w thheld
mat eri al, excul patory information fromM. Wight or tria
counsel provided ineffective assistance. The affidavits of Idus
Hughes and Ronal d Thonas provi de additional evidence supporting
M. Wight' s claimof innocence and undercutting Westberry’s
testinony. Considered cunulatively with all the excul patory

evi dence di scovered during post-conviction, as well as with the

39



DNA evi dence showing that M. Wight and the victi mwere not the
sources of the hairs found on the victimand the DNA evi dence
show ng that the hairs were contributed by two different people,
t he new evi dence underm nes confidence in the outcone of M.
Wight’'s trial and penalty phase. In summarily denying relief,
the |l ower court did not accept M. Wight' s allegations as true.
This Court should order an evidentiary hearing, a newtrial and
a new penal ty phase.

3. The lower court denied M. Wight due process when
the court relied upon the FDLE test results to sunmarily deny
M. Wight's notion. The FDLE results have never been admtted
into evidence and have never been subjected to an adversari al
proceeding. M. Wight was denied the opportunity to have an
i ndependent expert conduct DNA testing, exam ne FDLE s
procedures, or determ ne whether the sanples were contani nat ed.
M. Wight was al so denied an evidentiary hearing regarding
contam nation of the crinme scene. This Court should reverse and
order an evidentiary hearing.

4. DNA testing of hairs found on Ms. Smith’s clothing
and in pubic hair conbings established that the hairs were not
contributed by M. Wight or Ms. Smith. The testing also showed
that the head hairs were contributed by two different people.

Consi dered cumul atively with other evidence, the DNA evi dence
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under m nes confidence in the outcome of M. Wight's trial. This
Court should order an evidentiary hearing and a new trial.

STANDARD COF REVI EW

The clains presented in this appeal are constitutional
i ssues involving m xed questions of |aw and fact and are

reviewed de novo, giving deference only to the trial court’s

factfindings. Stephens v. State, 748 So. 2d 1028, 1034 (Fl a.

1999); State v. datznayer, 789 So. 2d 297, 301 n.7 (Fla. 2001).

The | ower court denied an evidentiary hearing, and therefore the
facts presented in this appeal nust be taken as true. Peede v.

State, 748 So. 2d 253, 257 (Fla. 1999); Gaskin v. State, 737 So.

2d 509, 516 (Fla. 1999); Lightbourne v. Dugger, 549 So. 2d 1364

(Fla. 1989).
ARGUNVENT
ARGUNMENT |

THE CIRCU T COURT ERRED AS A MATTER OF LAW I N DENYI NG MR
VRI GHT” S RULE 3. 850 MOTI ON W THOUT AN EVI DENTI ARY HEARI NG

The | aw attendant to the granting of an evidentiary
hearing in a postconviction proceeding is oftstated and wel |
settled: "[u]nder rule 3.850, a postconviction defendant is
entitled to an evidentiary hearing unless the notion and record
concl usively show that the defendant is entitled to no relief."

Gaskin v. State, 737 So. 2d 509, 516 (Fla. 1999). Accord Patton
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v. State, 784 So. 2d 380, 386 (Fla. 2000); Arbelaez v. State,

775 So. 2d 909, 914-15 (Fla. 2000). Additionally, a trial court
denying a Rule 3.850 notion w thout an evidentiary hearing is
required either to “state[] a rationale based on the record” or
“to attach those specific parts of the record that directly

refute each claimraised.” Hoffrman v. State, 571 So. 2d 449,

450 (Fla. 1990).

The rules are the sanme for a successive postconviction
nmoti on, where allegations of previous unavailability of new
facts, as well as diligence of the novant, warrant evidentiary
devel opnment if disputed or if a procedural bar does not

"appear[] on the face of the pleadings.” Card v. State, 652 So.

2d 344, 346 (Fla. 1995). Factual allegations as to the nerits
of a constitutional claimas well as to issues of diligence nust
be accepted as true, and an evidentiary hearing is warranted if

the clains involve "disputed i ssues of fact." WMharaj v. State,

684 So. 2d 726, 728 (Fla. 1996). In M. Wight' s case, the
| oner court erroneously failed to grant an evidentiary hearing
despite allegations regarding the substance of the new evidence,
the constitutional clains based upon the new evidence, and M.
Wight's diligence in attenpting to unearth the new evi dence.

As to both claims of M. Wight’'s notion, the trial

court failed either to “state[] a rationale based on the record”

42



or “to attach those specific parts of the record that directly

refute each claimraised.” Hoffman v. State, 571 So. 2d at 450.

The court’s order is conclusory and cites to nothing which is
“of record.” Further, the order does not describe or cite any
rules or caselaw regarding the | egal standards which the court
applied. The order is therefore insufficient, requiring
reversal . Y/

The court’s order also did not accept M. Wight's
all egations as true. CGaiml of M. Wight's Rule 3.850 notion
pl ed that new evidence from | dus Hughes and Ronal d Thomas

established violations of Brady v. Maryland and/or Strickland v.

Washi ngton, or, alternatively, constituted newy discovered

evi dence under Jones v. State (see Argunent Il, infra). The

claimspecifically pled the new facts upon which the clai mwas
based (Supp. 3PGR 13-17), as well as facts regarding M.
Wight's diligence in |learning these facts (Supp. 3PC-R 15-17).
In oral argument, M. Wight’'s counsel explained that M. Wi ght
had exercised diligence in uncovering the new facts, as is
detailed in the Statement of the Case and Facts.

Wt hout accepting M. Wight's allegations as true,

the circuit court denied this claim stating w thout explanation

"The only specific itemcited in the order is the FDLE' s DNA
report. However, as explained infra, this report was not *of
record” and did not constitute evidence.
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that the claimwas “procedurally barred” (3PC-R 311). The
court did not mention M. Wight’'s allegations regardi ng due
diligence and nentioned the words “due diligence” only in
connection with the alternative newly di scovered evi dence
allegation (Id.). M. Wight's notion and his oral argunents in
the circuit court alleged that he did not discover Ronald Thonas
until Thomas wote to M. Wight in 2003 and did not discover

| dus Hughes until after talking to Thonmas. The Thomas and
Hughes affidavits thensel ves explain in detail how and when
Thonmas | earned that Hughes possessed rel evant information, how
and when Thonmas contacted M. Wight, and how and when an

i nvestigator contacted Thomas and, through him Hughes. These
al l egations are sufficient, at the least, to require an
evidentiary hearing regarding M. Wight's diligence. See

Li ght bourne v. State, 742 So. 2d 238, 245-46 (Fla. 1999).

The circuit court judge also denied Caiml because he
concluded that M. Wight had nade “no show ng of prejudice to
neet the required standard for consideration by this Court”
(3PC-R 311-12). The court did not state what this “standard”
was. More inportantly, the order is sinply conclusory, does not
accept M. Wight's allegations as true, and indicates no
cunul ative consideration of the facts presented at trial or in

the prior post-conviction proceeding. The portion of the order
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denying aiml did not even nention that the DNA hair testing
produced excul patory results. The order states that M. Wi ght
has not net a “heavy burden” but does not describe this “burden”
or the legal standards attendant to it.

The only specific itemcited in the court’s discussion
of Cdaiml is the FLDE DNA results (3PGR 312). These test
results have never been admtted into evidence or subjected to
an adversarial proceeding. The results are thus not part of the
“record” upon which a trial court may rely in summarily denying
Rule 3.850 relief. The question before the court was whet her
the files and records in the case, i.e., the record devel oped at
trial, conclusively refuted the allegations in the Rule 3.851

notion. Lenon v. State, 498 So. 2d 923 (Fla. 1986); Mcdain v.

State, 629 So. 2d 320 (Fla. 1st DCA 1993) (“We consider the
state’s admtted inability to refute the facially sufficient
al l egations of ineffective assistance of counsel without
recourse to matters outside the record, warrants reversal of
that portion of the order which denied appellant’s ineffective
assi stance of counsel clains”). The lower court thus erred in
relying upon matters outside the record to deny Claiml.
Moreover, M. Wight had sought to have an expert of
hi s choosi ng exam ne the work of FDLE, conduct testing on behalf

of M. Wight, determ ne to what extent the contam nation of the
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rape kit swab had occurred as the evidence was transported
repeatedl y throughout the history of the case, and determ ne the
reliability of FDLE's work in this case. The lab that M.
Wight sought to use is the very same |ab that produced results
whi ch caused the Hillsborough County State Attorney’'s Ofice to

rel ease a man convicted of rape in 1982. State v. Crotzer, 13th

Jud. Cir., Case No. 81-6616. |In fact, on January 24, 2006, the
charges against M. Crotzer were dropped, and he was rel eased a
free man on the basis of the DNA results obtained by Forensic
Sci ence Associ ates in California after FDLE was unable to find
sufficient material to test. |If M. Crotzer had not been
permtted to have additional testing conducted by Forensic

Sci ence Associates, and if FDLE s conclusion that there was
insufficient material to test had been taken as the | ast word,
M. Crotzer would still be in prison for a crinme he did not
commt. Forensic Science Associates is the lab that M. Wi ght
sought to have evaluate the evidence in his case.

Further, the FDLE results have not been subjected to
the crucible of an adversarial testing. Despite the repeated
del ays by FDLE in producing results, despite the suspicious
refusal to share its results in advance of a hearing before the
circuit court in order to allow M. Wight's counsel tine to

seek assistance from experts, despite questions of contam nation
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arising fromprior efforts at DNA testing, despite the clearly
poor crinme scene collection techniques used in this case,
despite the failure to ever provide M. Wight with the
opportunity to confront and cross-exam ne FDLE personnel, as
well as crinme scene technicians, regarding the nethodol ogy
enployed in M. Wight's case, despite the defnial of basic due
process rights guaranteed by the Sixth and Fourteenth
Amendnents, the circuit court rejected M. Wight’'s Claiml on
the basis of FDLE results which have never been admtted into
evi dence at any proceeding against M. Wight. [If the circuit
court was going to rely upon the FDLE test results, due process
required that M. Wight be given a fair opportunity to
chal  enge those results in an adversarial proceeding. Under the
ci rcunstances here, it was error for the circuit court to rely
on the FDLE results to deny an evidentiary hearing on Claiml.
The court summarily denied Caimll solely based upon
the FDLE testing results (3PG R 311). The court acknow edged
that “DNA testing was conpleted on the pubic hairs and these
results determ ned that none matched the Defendant” (3PC-R
311). However, in its analysis, the court did not take the DNA
testing of the hairs into account, even though the pubic hairs
had been admtted into evidence at M. Wight's trial, along

with expert testinony that M. Wight m ght have been the source
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of those hairs. Thus, despite the excul patory nature of the
results of the DNA testing of the hairs, the circuit court
solely relied upon the FDLE testing. As is explained above,
reliance upon the FDLE test results, which were not of record
and have never been admtted into evidence or subjected to an
adversarial proceeding was error requiring reversal.

M. Wight's Rule 3.850 notion pled facts regarding
the nerits of his clains and regarding his diligence which nust
be accepted as true. These facts are set forth in the Statenent
of the Facts, supra, and in the discussion of the individual
clainms below. See Argunents I, Il1l. Wen these facts are
accepted as true, it is clear that the files and records in the
case do not conclusively rebut M. Wight's clainms and that an
evidentiary hearing is required.

ARGUMENT | |
MR. WRI GHT WAS DEPRI VED OF HI S RI GHTS TO DUE PROCESS UNDER THE
FOURTEENTH AMENDVENT AS WELL AS HI S RI GHTS UNDER THE FI FTH,

SI XTH, AND ElI GHTH AMENDVENTS, BECAUSE ElI THER THE STATE FAI LED TO
DI SCLOSE EVI DENCE VWHI CH WAS MATERI AL AND EXCULPATORY | N NATURE
AND/ OR PRESENTED M SLEADI NG EVI DENCE ANDY OR DEFENSE COUNSEL
UNREASONABLY FAI LED TO DI SCOVER AND PRESENT EXCULPATORY
EVI DENCE, AND/ OR THE PROSECUTOR VI OLATED A GLI O ANDY OR NEW
EVI DENCE ESTABLI SHES MANI FEST | NJUSTI CE.

The United States Suprene Court has expl ai ned:

a fair trial is one which evidence subject to
adversarial testing is presented to an inparti al

tribunal for resolution of issues defined in advance
of the proceeding.
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Strickland v. Washington, 466 U S. 668, 685 (1984). 1In order to

insure that an adversarial testing, and hence a fair trial,

occur, certain obligations are inposed upon both the prosecutor
and defense counsel. The prosecutor is required to disclose to
t he defense evidence “that is both favorable to the accused and

‘“material either to guilt or punishnent’”. United States v.

Bagl ey, 473 U.S. 667, 674 (1985), quoting Brady v. Maryland, 373

U S. 83, 87 (1963). Defense counsel is obligated “to bring to

bear such skill and knowl edge as will render the trial a
reliable adversarial testing process.” Strickland, 466 U S. at
685. \Where either or both fail in their obligations, a new

trial is required if confidence is underm ned in the outcone.

Smth v. Wainwight, 799 F.2d 1442 (11th G r. 1986). Moreover,

the Florida Suprene Court has recognized a nmani fest injustice
exception that required reconsideration of collateral clains
previ ous heard when nani fest injustice was denonstrated. State

v. McBride, 848 So. 2d 287 (Fla. 2003).

Here, M. Wight was denied a reliable adversari al
testing. In order “to ensure that a mscarriage of justice
[did] not occur,” Bagley, 473 U S at 675, it was essential for
the jury to hear the available evidence favorable to M. Wi ght.
The United States Suprene Court specifically indicated that

information inpeaching “the reliability of the investigation”
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was evi dence favorable to the accused within the nmeani ng of

Brady. Kyles v. Witley, 514 U S. 419, 446 (1995). Thus,

evi dence denonstrating a shoddy or negligent investigation by

| aw enf orcenent must be discl osed by the prosecution in order to
comply wth due process. Kyles, 514 U S. at 447. Here,
confidence nust be underm ned in the outcone since the jury did

not hear the evidence. Rogers v. State, 782 So.2d 373 (Fla.

2001). Though error may arise fromindividual instances of
nondi scl osure and/ or deficient performance, proper
constitutional analysis requires consideration of the cunulative
effect of the individual nondisclosures in order to insure that
the crimnal defendant receives “a fair trial, understood as a
trial resulting in a verdict worthy of confidence.” Kyles, 514
U.S. at 434. The proper analysis cannot be conducted when
suppressi on of excul patory evidence continues or when, despite
due diligence, the evidence of the prejudicial effect of the
nondi scl osure does not surface until later. The analysis nust
be conducted when all of the excul patory evidence which the jury
did not know becones known.

New evi dence that was previously unavailable to M.
Wight has now been ascertained that requires this Court to
revisit M. Wight's previously presented clains that he did not

recei ve an adequate adversarial testing in order to conduct a
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cunul ati ve eval uation of the favorabl e evidence that was not
heard by his jury, but that underm nes confidence in the

reliability of the outcone. State v. GQunsby, 670 So.2d 920

(Fla. 1996). This new evidence includes the follow ng
affidavit:

AFFI DAVI T OF | DUS HUGHES

|, I DUS HUGHES, havi ng been duly sworn does
her eby say:

1. My nane is ldus Hughes. | amover the age of
ei ghteen and conpetent to testify to the truth of the
matters cont ai ned herein.

2. | live in Palatka, Florida. | have always |ived
in Palatka. My famly has property on Third Avenue
and that is where | have lived all ny life. CQur
property is right up the road fromwhere Ms. Lima
Paige Smth used to live before she was killed. |
woul d say we |ived about a half-mle down the road.

3. | remenber when Ms. Smith was killed. It was a
good while ago, sone tinme back in 1983. It was a big
news when she was killed. Not only for those of us
who stayed in her nei ghborhood but for npbst everyone.
Pal atka is a small town, plus she was a school teacher

for a long tinme so nost everyone knew her. | renenber
the police found her on a Sunday. | think it was in
the afternoon, sonme tine after we got hone from

chur ch.

4. Because | lived right up the street from M.

Smth |l was famliar with her place and the goi ngs on
over there. She pretty nuch kept to herself and was a
woman of pattern. She had sonme dogs and they woul d

al ways bark and carry on anytine sonme one went on to
her property. M. Smth would wal k outside when her
dogs woul d bark and if you did not belong on her

property she would send you on your way. If it was
dark outside she would still come out, but with a
flashlight.
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5. Ms. Smith also had a real nessy house. There
were all kinds of papers and clothes and all sorts of
stuff piled up in her house. It was so crowded in
there that sonetinmes she would sit out in her car and
grade the school papers. Every one who |ived over

t here knew about her nessy house.

6. | was in town the night before the police found
Ms. Smth. It was Saturday night and I did not go
hone until real late, I'd say around twelve-thirty or
guarter to one in the norning. | was driving ny car.
There were not any cars out that night. Well, | saw
one other car on the main road, which is H ghway 19,
down by the shopping mall. | saw that car again,

driving on Hi ghway 19, after | turned off of 19 and
was driving down Third Avenue.

7. | can still renmenber how | turned off of H ghway
19 and onto Third Avenue. M. Smith’s house was real
close to Hi ghway 19. | was going slow and as | drove

by Ms. Smith’s house | noticed three nen standing
across the street fromher yard. At one point, ny
headl i ghts were on the nen. | recogni zed one of the
men right away; his nane is Henry Jackson. And, as |
continued to drive, | saw Henry and the other two nen
step out onto Third Avenue. | al so recognized anot her
one of the nen but | do not know him by nane.

However, | do know that he had recently showed up in
town, sonetine before Ms. Smith' s death, and he was
hangi ng around with Henry. | also renmenber that the
man sold a knife to Ms. Smth's brother, Earl, and the
police went and got it. The third man was a short guy
and | think people called him*“Wter Tank.” However,

| do not know his nanme or where he was staying.

8. Henry and his friend, the man with the knife,
wer e al ways drinking and | ooki ng for noney. They were
not nice people and ever Henry was with his friend
pretty nmuch every day since he showed up in Pal at ka.

| would see them wal ki ng t hrough the nei ghbor hood,
drinking or trying to get noney so they could buy nore
al cohol. Henry also had hinself a knife. | can
remenber seeing himusing it to clean his fingernails.
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9. Not only did | get a good |ook at Henry Jackson
and the other nen, but | also heard Ms. Smth' s dogs
bar ki ng and barki ng. They were pacing around and

ki cking up sone dirt. | was |ooking over at M.
Smth's house and | did not see her cone out. As I
was | ooking around | realized that Henry and the other
men had wal ked up Third Avenue and were near Hi ghway

19. | also renenber seeing the car | had seen earlier
drive past Third Avenue; the car was still on H ghway
19.

10 | then continued driving dowmn to ny house

and parked ny car. Before going into the house | went
out in the front yard and tended to the hot water
heater. Actually, | cut off the punp before going
inside and going to bed. | could still hear M.
Smth's dogs carrying on and bar ki ng.

11. The next day when we got home from church the
police were at Ms. Smith' s house and it was then that

| learned she had been killed. No one ever talked to
me about seeing Henry Jackson and the other nen that
Saturday night. | figured that once the police
arrested Jody Wight that there was no need to say
anything. However, had the police or an attorney cone
to my house I would have tal ked to them and told them
about seeing Henry Jackson and the other two nen.

12. A nonth or so ago | was talking with a
friend of mne. H's nane is Ronald Thomas. Ronald
was telling me that he saw an article in the newspaper
about Jody Wight and Ms. Smith. | told Ronald about
seei ng Henry Jackson across from Ms. Smth’s house on
the Saturday night before they found her dead. Next
thing I know, Ronald tells nme he got in contact with
Jody Wight's |awers and he thought maybe | should
tell them about seeing Henry Jackson. | agreed to do
so and talked with an investigator or August 8, 2003.
This was the first tinme | told anyone about seeing
Henry.

FURTHER AFFI ANT SAI TH NAUGHT.

At the time M. Wight filed his initial Rule 3.850 notion, he

had no indication that |dus Hughes possessed pertinent
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information. The information that M. Hughes has now provi ded
is neww thin the nmeaning of Rule 3.851(d)(2)(A).
This new evidence includes the follow ng affidavit:

AFFI DAVI T CF RONALD THOVAS

|, RONALD THOVAS, having been duly sworn or
affirmed do hereby say:

1. My nane is Ronald Thomas. | live in Pal atka,
Fl ori da.

2. During the sumer of 2003, | read a newspaper
article about Jody Wight. The article was about his
mur der case and his being on death row. | read the
article in either July or August of 2003.

3. Not long after reading the article | was having
conversation with a friend of mne. H's nane is Idus
Hughes. The news article about Jody Wight came up
and ldus told me that he saw Henry Jackson and a
coupl e of other people at the woman’s house the night
she was killed. Idus also told ne since no one |ike
the police came and talked to him he never told
anyone about seeing Henry Jackson and the other nen
near the house of the woman who was kil l ed.

4. | got to thinking that it mght be inportant for
some one to know about the things |Idus saw that night
of the murder. | decided to wite a letter to Jody
and tell himto have his attorney or some one contact
me. | wote that letter not long after reading the
news article and talking to Idus.

5. Not long after I wote ny letter, an investigator
wor ki ng on Jody Wight's case showed up in Pal at ka.
told himthat a friend of m ne m ght have sone
information that is inportant. The investigator said
he’d like to talk to ny friend and so | contacted

| dus. Idus said he would talk to the investigator. |
t hen gave |1 dus’ phone nunber to the investigator.
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6. | was in prison when the school teacher was
mur dered and when Jody Wight and Charl es Wstberry
were arrested. | heard about it fromny nother.

7. | was arrested in 1982 and ended up going to
prison for arned robbery. | was on parole when | was
arrested. | was on parole and living in Pal atka.

8. Sonetine after Jody Wight and Charles Westberry
were arrested for nurder | ended up going back to
Pal at ka, from Tonoka Correctional Facility, for ny
parol e violation charge. | went back sonetine in
1983. At first, I was in the County Jail. One of the
guards asked ne if | wanted to stay over in the City
Jail. | said yes because the food was better and the
City Jail was not as crowded. Before |I left the
County Jail a detective told ne that | was going to be
put in a cell with Charles Westberry. The detective
told me to find out what Charles did with the bl oody
cl ot hes.

9. | was put in a cell with Charles Westberry. |
tried to talk with Charles about the school teacher
who was nurdered, but he would only say that he did
not want to talk about it. A few days later | went to
court on my charge and eventually I was sent to Lake
Butl er and continued serving ny prison sentence.

10. |’ve known Charles Westberry all mlife. H's
famly lived close to where I |ived when | was young.
There were plenty of tinmes when we woul d get together
as kids and play. | did not really know Jody Wi ght.
| knew who he was but | never really knew him

11. | told the detective, back in 1983, that Charles
West berry would not talk to nme about his bl oody

cl ot hes or what happened the night the school teacher
was killed. No one with the sheriff or police
departnent has talked to ne about the school teacher
or Charles Westberry since | was sent into his cell to
get information.

12. | was never contacted by anyone again until |
wote a letter to Jody Wight in 2003.

FURTHER AFFI ANT SAlI TH NAUGHT.
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At the time M. Wight filed his initial Rule 3.850 notion, he
had no indication that Ronald Thonas possessed pertinent
information. The information that M. Thomas has now provi ded
is neww thin the nmeaning of Rule 3.851(d)(2)(A).

These recent statenents constitute new evidence

i npeachi ng Westberry’s trial testinmony. State v. MIls, 788

So.2d 249 (Fla. 2001). This evidence could not be previously

di scovered. Further, this new evidence denpnstrates that the
State previously failed to provide the defense with evidence
favorable to the defendant. As a result, it requires
reconsideration of M. Wight's Brady and ineffective assistance
of counsel clains. Either the State failed to disclose or trial
counsel failed to investigate and elicit this evidence. Since
Brady and ineffectiveness clains nust be eval uated cunul atively,
the matter nust now be revisited in light of this new evidence
so that the proper cunul ative consi derati on can be conduct ed.

Roberts v. State, 840 So.2d 962, 972 (Fla. 2002). 1In light of

this testinony, the clains nust be revisited.

Alternatively, if neither the State nor the defense
counsel failed in their constitutional duties, the evidence
constitutes newy discovered evidence under the standard

recogni zed in Jones v. State, 591 So.2d 911 (Fla. 1991). \here
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neither the prosecutor nor the defense attorney violated their
constitutional obligations in relationship to evidence the

exi stence of which was unknown at trial, a newtrial is
warranted if the previously unknown evidence woul d probably have
produced an acquittal or a life sentence had the evidence been
known by the jury. Were such evidence of innocence would
probably have produced a different result, a newtrial is

requi red. | npeachnent evidence may qualify under Jones v. State

as evi dence of innocence that nmay establish a basis for Rule

3.850 relief. See State v. Robinson, 711 So.2d 619, 623 (Fla.

2d DCA 1998). Evidence which qualifies under Jones v. State as

a basis for granting a new trial must be considered cumul atively
in deciding whether in fact a newtrial is warranted. State v.
Gunsby, 670 So.2d 920 (Fla. 1996).

M. Wight's previously presented cl ai ns under Brady
and Gglio and his ineffective assistance of counsel clains nust
be eval uated cunul atively with new evidence not previously
avai l abl e that inpeaches Westberry, the crucial w tness upon
whomthe State’s case rests. The crux of the State's case was
the testinony of M. Westberry. Wen all of the excul patory
evidence that the jury did not hear is considered, it is clear
that M. Wight did not receive an adequate adversarial testing

under State v. @unsby, Lightbourne v. State and State v. MIIs.
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Confidence is undermined in the outcone of the trial and the
sentence of death. Mreover, even if M. Wight is held to a
hi gher burden of proof, the evidence that the jury did not hear
establishes that a different result woul d have probably

resulted. Jones v. State. When all of the evidence is

considered, a manifest injustice is denonstrated. State v.
McBride. Evidentiary devel opnent is required, and thereafter
Rul e 3.850 relief mnust issue.
ARGUMENT | I
THE TRI AL COURT ERRED I N RELYI NG UPON RESULTS OF DNA TESTI NG TO
DENY MR, WRI GHT' S CLAI M5 WHEN THE FDLE REPORT WAS NOT I N
EVI DENCE AND HAD NEVER BEEN THE SUBJECT OF AN ADVERSARI AL
PROCEEDI NG AND WHEN MR. WR GHT WAS DENI ED THE OPPORTUNI TY TO
HAVE AN EXPERT CONDUCT | NDEPENDENT TESTI NG AND TO REVI EW FDLE S
TESTI NG, CONTRARY TO DUE PROCESS AND THE EI GHTH AMENDMENT.
M. Wight sought and obtai ned perm ssion to conduct
DNA testing on the hair introduced into evidence. According to
the circuit court, “DNA testing was conpleted on the pubic hairs
and these results determ ned that none matched the Defendant”
(3PC-R 311). The court also ordered FDLE to conduct DNA
testing on senen sanples allegedly contained in the rape kit.
According to the circuit court, “The DNA results of the senen
sanpl es showf] a match of the senen collected fromthe vagi na

and anus of the victimto the DNA of the Defendant” (3PC-R

311).
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The court relied upon the FDLE results to deny both of
M. Wight's clainms. The court did not factor the hair results
into its analysis. The court’s reliance upon the FDLE results
violated M. Wight' s due process rights under the Sixth and
Fourteenth Anmendnents, as well as under the Ei ghth Amendnent.

The FDLE test results have never been admtted into
evi dence or subjected to an adversarial proceeding. The results
are thus not part of the “record” upon which a trial court may
rely in sunmmarily denying Rule 3.850 relief. The question
before the court was whether the files and records in the case,
i.e., the record developed at trial, conclusively refuted the

all egations in the Rule 3.851 notion. Lenon v. State, 498 So.

2d 923 (Fla. 1986); McCain v. State, 629 So. 2d 320 (Fla. 1st

DCA 1993) (“We consider the state’s admtted inability to refute
the facially sufficient allegations of ineffective assistance of
counsel without recourse to matters outside the record, warrants
reversal of that portion of the order which denied appellant’s
i neffective assi stance of counsel clainms”). The |ower court
thus erred in relying upon matters outside the record to
summarily deny M. Wight’'s notion.

Moreover, M. Wight had sought to have an expert of
hi s choosi ng exam ne the work of FDLE, conduct testing on behalf

of M. Wight, determ ne to what extent the contam nation of the
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rape kit swab had occurred as the evidence was transported
repeat edly throughout the history of the case, and determ ne the
reliability of FDLE's work in this case. The lab that M.
Wight sought to use is the very same |ab that produced results
whi ch caused the Hillsborough County State Attorney’'s Ofice to

rel ease a man convicted of rape in 1982. State v. Crotzer, 13th

Jud. Cir., Case No. 81-6616. |In fact, on January 24, 2006, the
charges against M. Crotzer were dropped, and he was rel eased a
free man on the basis of the DNA results obtained by Forensic
Sci ence Associates in California after FDLE was unable to find
sufficient material to test. |If M. Crotzer had not been
permtted to have additional testing conducted by Forensic

Sci ence Associates, and if FDLE s conclusion that there was
insufficient material to test had been taken as the | ast word,
M. Crotzer would still be in prison for a crinme he did not
commt. Forensic Science Associates is the lab that M. Wi ght
sought to have evaluate the evidence in his case.

Further, the FDLE results have not been subjected to
the crucible of an adversarial testing. Despite the repeated
del ays by FDLE in producing results, despite the suspicious
refusal to share its results in advance of a hearing before the
circuit court in order to allow M. Wight's counsel tine to

seek assistance from experts, despite questions of contam nation
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arising fromprior efforts at DNA testing, despite the clearly
poor crinme scene collection techniques used in this case,
despite the failure to ever provide M. Wight with the
opportunity to confront and cross-exam ne FDLE personnel, as
well as crinme scene technicians, regarding the nethodol ogy
enployed in M. Wight's case, despite the denial of basic due
process rights guaranteed by the Sixth and Fourteenth
Amendnents, the circuit court rejected M. Wight’s Claiml on
the basis of FDLE results which have never been admtted into
evi dence at any proceeding against M. Wight. [If the circuit
court was going to rely upon the FDLE test results, due process
required that M. Wight be given a fair opportunity to
chal  enge those results in an adversarial proceeding. Under the
ci rcunstances here, it was error for the circuit court to rely
on the FDLE results to deny an evidentiary hearing on M.
Wight’'s notion.

ARGUMENT |V

THE RESULTS OF DNA TESTI NG ESTABLI SH MR WRI GHT' S ENTI TLEMENT TO
A NEW TRI AL.

M. Wight sought and obtai ned perm ssion to conduct
DNA testing on the pubic and head hairs introduced into evidence
at his trial. At trial, the State presented an expert w tness

to testify that the hairs m ght have cone fromM. Wight.
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The hair testing showed that the pubic hairs and the
head hairs did not conme fromM. Wight or the victim The hair
testing al so showed that the head hairs canme fromtwo different
peopl e.

This Court recognized in Jones v. State, 591 So.2d 911

(Fla. 1991), that where neither the prosecutor nor the defense
attorney violated their constitutional obligations in

rel ationship to evidence the existence of which was unknown at
trial, a newtrial is warranted if the previously unknown

evi dence woul d probably have produced an acquittal had the

evi dence been known by the jury. \Where such evidence of

i nnocence woul d probably have produced a different result, a new
trial is required.

The results of the DNA testing provide evidence that
qualifies as newy discovered evidence which may be presented in
a Rule 3.850 nmotion. Had the jury known of this evidence it
woul d have had a reasonabl e doubt regarding M. Wight's guilt.

But, of course, the results of the DNA testing are not
to be analyzed in a vacuum The ot her excul patory evi dence that
the jury did not hear should al so be considered. That analysis
and evidence is discussed in the Statenment of the Case and

Facts, as well as in Argunent Il, supra, and is incorporated

into this argunent. Wen the wealth of unpresented favorable
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evi dence is considered curulatively, it is clear that an
evidentiary hearing, a new trial and a new penalty phase are

required.

CONCLUSI ON

In light of the foregoing argunents, M. Wi ght
requests that this matter be remanded to the circuit court for a
full and fair evidentiary hearing and for other relief as set
forth in this brief.
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