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PRELI M NARY STATEMENT

Citations in this brief to designate references to the
records, followed by the appropriate page nunber, are as
fol | ows:

“R 7 — Record on appeal to this Court in the 1988
di rect appeal;

“PGRL. " — Record on appeal to this Court fromthe 1990
summary deni al of post-conviction relief;

“PGR2. _ " — Record on appeal to this Court fromthe 1994
appeal fromthe second sunmary deni al of post-conviction relief;

“PGR3. =7 — Record on appeal to this Court fromthe 1996
appeal fromthe third sunmmary denial of post-conviction relief;

“PGRAT. __ " — Transcript of evidentiary hearing conducted
February 6-7, 1997;

“PGR5. 7 — Record on appeal to this Court in the appeal
fromthe denial of DNA testing;

“PGR6. " — Record on appeal to this Court in the appeal
fromthe denial of Rule 3.850 notion filed in 2003;

“PGR7. __ 7 — Record on appeal in the current appeal on
the circuit court’s final order on remand, filed in 2006.

Al other citations will be self-explanatory or wll

ot herw se be expl ai ned.



REQUEST FOR ORAL ARGUMENT

This is a capital case pending in which this Court’s
mandate for DNA testing under Rule 3.853 has not been foll owed.
A full opportunity to air the issues through oral argunment is
necessary given the seriousness of the clains and i ssues raised
here. M. Swafford, through counsel, respectfully urges the

Court to permt oral argunent.



TABLE OF CONTENTS

Page:
PRELI M NARY STATEMENT . . . . e e e e e e e i
REQUEST FOR ORAL ARGUNENT . .. .. . e e e e e e e i
TABLE OF CONTENT S . . .. e e e e s e e e e e Y,
TABLE OF AUTHORI TIES . . . . . e e e Y
| NTRODUCTI ON AND SUMVARY OF ARGUMENT. . .. ... e 1
STATEMENT OF THE CASE . . . . . . e e e e e 10
STATENMENT OF THE FACTS . . . e e e e e e e 20
STANDARD OF REVI EW. . . . . e e e e e 28
ARGUNENT | . e 28

MR. SWAFFORD WAS DENIED H' S RI GHTS TO DUE PROCESS AND A FULL AND
FAI R HEARI NG ON HI S DNA MOTI ON I N THAT THE LOWNER COURT FAI LED TO
FOLLOW TH S COURT' S MANDATE I N VI OLATI ON OF FLORI DA LAW AND THE

El GHTH AND FOURTEENTH AMENDMENTS. . . .. . ... . . e 28

A. The lower court failed to fulfill this Court’s mandate
.................................................. 31

B. The scope of Fla. R Crim P. 3.853 includes resolving
evidentiary I SSUBS. . ... ..ttt e 41

C. M. Swafford is entitled to his own expert and further

DNA testing by an independent |aboratory. .......... 44
CONCLUSI ON. . . e e e e e e e e e 48
CERTI FI CATE OF SERVICE . ... . . . e 48
CERTI FI CATE OF COVPLI ANCE . . . . . . e e 49



TABLE OF AUTHORI TI ES

Cases

Ake v. Xl ahoma, 105 S. C. 1087 (1985)........ ... .. ... ... ..... 51

Bl ackhawk Heating & Plunbing Co. v. Data Lease Fin. Corp., 328

So. 2d 825 (Fla. 1975) ... .. . . . 43
Brady v. Maryland, 373 U S. 83 (1963) .......... 1, 32, 39, 45, 51
Crawford v. Washington, 541 U S. 36 (2004) ................... 50

Downs v. Crosby, 29 Fla. L. Wekly D 1901 (Fla. 2"9 DCA August

13, 2004 . . . . 42
Evitts v. Lucey, 469 U S. 387 (1985)......... ... . ... 48
@Qunsby v. State, 670 So. 2d 920 (Fla. 1996) .................. 38
Kyles v. Wiitley, 514 U S. 419 (1995) .................... 38, 52
Mendel son v. Mendel son, 341 So. 2d 811 (Fla. 2" DCA 1977) .... 42

M chael Mordenti v. State, Hillsborough County Case No. 90-3870

Chio Adult Parole Authority v. Wodard, 523 U S. 272 (1998)... 48

Ring v. Arizona, 122 S. C. 2428 (2002) .................. 15, 16
Straley v. Frank, 650 So. 2d 628 (Fla. 2™ DCA 1994) .......... 42
Swafford v. Dugger, 569 So. 2d 1264 (Fla. 1990) .............. 11
Swafford v. Singletary, 584 So. 2d 5 (Fla. 1991) ............. 12
Swafford v. State, 533 So. 2d 270 (Fla. 1988) ................ 10
Swafford v. State, 636 So. 2d 1309 (Fla. 1994) ............... 12




Swafford v. State, 679 So. 2d 736 (Fla. 1996) ................ 13

Swafford v. State, 828 So. 2d 966 (Fla. 2002) ..2, 13, 28, 32, 51

Zollman v. State, 820 So. 2d 1059 (Fla. 2"% DCA 2002 .. 44, 45, 49

Rul es

Fla, R OADPD. P 0. 200 it e et e et et ee e et et et e et e e et e e e e 49
Fla. R Cim P. 3.203 .. . . . 47
Fla. R Cim P. 3.850/3.851 ..... ... . . . i

............... ii, iii, 10, 11, 12, 14, 20, 30, 37, 41, 42, 43
Fla. R Cim P. 3.853....11i, 14, 30, 32, 41, 42, 43, 44, 45, 47

In re Amendnent to Fla. Rules of Crininal Procedure Creating

Rul e 3.853, 807 So. 2d 633 (Fla. 2001) ................. 42, 45
St at ut es
FI a. St at. 925, 10 e 41, 42, 43, 45

Vi



| NTRODUCTI ON. AND SUMVARY OF ARGUVENT

In 2002, this Court in a 4-3 decision narrowmy denied M.

Swafford a new trial based on Brady v. Maryl and, 373 U S. 83

(1963) violations. Four justices found M. Swafford s Brady
clains to be procedurally barred because his state-provided
collateral counsel failed to |ocate a wi tness who had not been
previously disclosed to M. Swafford's trial counsel.?

Three nenbers of this Court were so troubled by the
maj ority’s opinion that they joined in two | engthy dissenting
opinions witten by Justices Anstead and Qui nce. Justice
Anst ead wr ot e:

This case represents one of those truly rare
i nstances where this Court has sunmarily brushed aside
on whol ly specul ative grounds a col orabl e clai m of
actual innocence and a possible serious mscarriage of
justice. There has been absolutely no focus here on
the reality of what actually happened. Tragically
too, the claimarises out of a denonstrated Brady
vi ol ati on where the police and prosecuting authorities
failed to provide the defendant, as they were
constitutionally obligated to do, with substanti al
evi dence of another person’s guilt for the crinme for
whi ch the defendant has been sentenced to die.

Swafford v. State, 828 So. 2d 966, 968 (Fla. 2002) [Anstead, J.,
di ssenting] [enphasis added].?

This was a per curiam opinion joined by Chief Justice
Wells, Justices Shaw and Harding. Justice Lewis concurred in
result only.

2Justice Pariente concurred in Justice Anstead’ s dissenting

1



Justice Quince wote separately:

The highly circunstantial evidence produced at
trial along with the evidence Swafford clained in his
first [post-conviction] notion was not disclosed by
the State concerning other suspects and w t nesses,
when considered in conjunction with the Lestz
af fidavit, would probably produce an acquittal at
trial.

Swafford v. State, 828 So. 2d at 985 (Quince, J., dissenting)

[ enphasi s added].?

This was the backdrop on which M. Swafford’ s request for
DNA testing was made. Despite the |ower court and the State's
attenpt to foreclose DNA testing conpletely, this Court ordered
DNA testing.

Thus, the I ower court’s sole responsibility on remand was
to hold an evidentiary hearing to determ ne which evidence the
| ower court found to be capable of being tested for DNA to have
reports of the results of that testing generated, and for the
| oner court to make findings as to contam nation, authenticity
and other findings it deemed appropriate with regard to the DNA
evi dence. The lower court failed to follow this Court’s

mandat e.

opi ni on.

3Justice Anstead and Pariente concurred in Justice Quince's
di ssenti ng opi ni on.



The issue at M. Swafford’ s Novenber, 1985 trial was
whet her he was the individual who had sexually assaulted and
killed Brenda Rucker. The State never reveal ed that other
suspects had been investigated, and it made no suggestion that
there was nore than one perpetrator.

The evidence against M. Swafford was circunstantial. No
physi cal evidence Iinked M. Swafford to the crinme other than a
.38 caliber pistol found in a trash can at the Shingle Shack, a
bar in Daytona Beach. Ballistic analysis showed that this was
t he nurder weapon. However, the testinony |linking M. Swafford
to the .38 was circunstantial and contradictory.

Trial counsel focused on rebutting the State’s theory that
M. Swafford could only have conmtted these crinmes in an hour
to an hour and a half. This short tinme period, the defense
argued, was insufficient to have kidnapped the victim disrobed
her, raped her both anally and vaginally, burned her twice with
cigarettes, put her clothes back on and then shot her nine
times. In fact, police questioned whether Ms. Rucker was even
nmurdered at the scene where her body was found in that no spent
bullets were found at that | ocation.

In early October, 1990, police reports concerning |aw

enforcenent’s 1982 investigation were disclosed for the first



time to collateral counsel. These reports nanmed suspects, Janes
M chael Wl sh (Wal sh), Walter Levi (Levi) and M chael Lestz
(Lestz) as having been the subjects of the police investigation
at the time of the crine. The reports inplicated Wal sh because
he was seen one bl ock away fromthe gas station where Ms. Rucker
di sappeared, fifteen m nutes before she went m ssing. Wlsh was
not seen again for over four hours. Wen he reappeared, he was
nervous and sweaty.

The reports al so reveal ed that Wal sh had honosexual |y
assaul ted Lestz and while doing so, burned himwith cigarettes
simlar to Ms. Rucker’s burns (PC-R3. 205). 1In July, 1982 when
confronted with his failure to pass a pol ygraph test, Lestz
deni ed invol venent in the Rucker nurder (PC-R4T. 538). He said
that on the day of the nurder, February 14, 1982, Walsh |eft
Lestz at a | aundromat a bl ock away fromthe gas station where
Ms. Rucker worked. Walsh left himat the laundromat at 6 a.m
and took Lestz’'s car to find sone drugs. This was fifteen
m nutes before Ms. Rucker was ki dnapped by a person whose face
in a conposite drawing “strongly resenbl ed” M. Wil sh (PG R4T.
546) .

Wal sh did not return to the [aundromat until after 10: 30

a.m He appeared “[p]retty nervous, sweaty. He was rea



hyper.” (PG RAT. 65). He was anxious to dispose of several
guns, specifically two .38 caliber pistols. On January 25,
1983, the date of this interview, police knew the nmurder weapon
was a .38 caliber weapon. Lestz's statenent was “very simlar”
to one that Levi had already given.* Yet, the investigation
ended there because police “just didn't find [Lestz] credible.”
(PG R41. 569). No further investigation of Walsh occurred.?®
Even though physical evidence was found with Ms. Rucker’s
body, it produced no evidence linking M. Swafford to the crine
usi ng the technol ogy available in the 1980s (PC-R5. 38, 63).
Thi s physical evidence included:
1. FDLE report - May 12, 1982 — 4 “light brown
to bl onde hairs typical of Caucasian pubic
hair” were collected froma tissue near Ms.
Rucker’s body (PC-R5. 46). These hairs were
suitable for conparison
2. In the pubic hair sanple collected from M.
Rucker, FDLE found “nunerous brown and dark

brown hairs typical of Caucasian pubic hair
[that were] suitable for use as a known hair

“Levi told police on August 30, 1982 that at 6 a.m on
February 14, 1982, Lestz arrived at the notel room where Levi
and WAl sh had been staying. Walsh left with Lestz saying that
the pair had “sonmething to do.” (PC-RAT. Def. Ex. 7). Levi said
the pair did not return until between 11 a.m and noon.

°|n 1994, collateral counsel found Lestz, who reported that
on the evening of February 14, 1982, he had taken Walsh to the
Shi ngl e Shack during the tinme period that Wal sh was trying to
get rid of a . 38.



sanple.” (PC-R5. 46).

3. As to a pubic hair conbing, FDLE found
“[ n]umerous brown hairs typical of Caucasion
pubic hair [that] were suitable for
conmpari son to known hair sanples.” (PC R5.
46) .

4. As to the questioned hairs collected from
t he pubic region, the report showed
“[n]unmerous brown hairs typical of Caucasian
pubic hair are contained in this exhibit.
These hairs are suitable for conparison

pur poses pendi ng subm ssion of known hair
sanmpl es fromsubject.” (PG R5. 47).

5. Three bl onde hair fragnents typical of
Caucasi an scalp hair were found in the
victims blouse and sock that were suitable
for conparison (PC-R5. 47).

6. Several hairs typical of Caucasian body
hair, in addition to several animal hairs

are contained in the debris fromthe
victim s shoes and socks. (PG R5. 47).

An August 10, 1982 report described M. Wal sh as 31 years
old, 6'1" tall, 165 I bs., blonde hair, blue eyes with a ruddy
conpl exi on.

The Be On The Lookout bulletin (BOLO issued on February
16, 1982 included a conposite drawi ng of the suspect who was
described as “late 20's to early 30's, 160-170 Ibs., 5 10" to
6'0" tall, Brown hair with Redish tint, Light Brown eyes, Bushy
eyebrows, A full Redish tint beard, neatly trimmed with a fair

compl exion.” (PG R5. 53).



The BOLO and a copy of the conposite drawi ng were found in
Wal sh’ s possession at the time of his arrest in Arkansas a nonth
after the Rucker nurder

M. Swafford is listed in the crimnal conplaint on June
27, 1983 as 36 years old, 5 8", 140 I bs., with dark brown hair
and brown eyes (PC-R5. 55).

Based on this information, this Court found that there were
i ssues in dispute that could be resolved by DNA testing. See,
Court’s Order 3/26/04. M. Swafford repeatedly sought to prove
that he is not the source of semnal fluid in the vagi nal and
anal swabs taken from Ms. Rucker’s body, nor the source of the
nunmerous hairs found on and near her body (and that M. Rucker
is not the source of those hairs). M. Swafford sought through
Fla. R Crim P. 3.853 to establish that he did not sexually
assault and nurder Ms. Rucker.

At first, the State argued that the victins bl ood sanpl es
had been destroyed in 1986 (PC-R5. 76) and that therefore the
vagi nal and anal swabs could not be tested because there was no
means of establishing a standard for Ms. Rucker.

After this Court issued its remand, the evidence
reappeared. Once counsel established the existence of

bi ol ogi cal evidence to be reviewed, FDLE sent m xed signals on



what coul d be tested.

At first, FDLE said that there was nothing to test. FDLE
intended to send the hair evidence to Mtotyping Technol ogi es,
whi ch does m tochondrial DNA testing that is specific to hair
and degraded sanpl es.

The State and defense agreed and sel ected the sanples to be
tested. After the sanples were selected, FDLE changed its
position and said if a root existed, then it could be tested
wi th nuclear STR testing (the only kind FDLE could do) for free,
i nstead of paying the $2,500 per test that Mtotyping
Technol ogi es charged. The hair that had follicles intact was
tested at FDLE first, while the rest was sent to Mtotyping
Technol ogi es.

FDLE s results were baffling. M. Swafford requested a
hearing to deal with possible contam nation and authenticity
i ssues. He also requested his own expert to assist counsel in
interpreting what FDLE had done. These requests were both
denied by the |ower court.

M. Swafford argued that:

- FDLE s conclusion that there was a DNA m xture

on one of the hair follicles was evidence of possible

contam nation in either the testing materials or

procedures at FDLE (i.e. a hair follicle can only cone
fromthe person fromwhomthe hair was collected).



- FDLE s conclusion that there was no presence of

aci d phosphatase was contrary to the trial testinony

that said there was. A hearing was needed on this

i ssue.

- FDLE s inconclusive results on fingernai

scrapi ngs and rape kit swabs collected from M. Rucker

on which biological material was present indicated the

need for further testing by an independent | aboratory

at M. Swafford s expense.

These argunents fell on deaf ears.

M. Swafford was not afforded any opportunity to depose the
FDLE technicians to | earn what their conclusions neant, why
there was a di screpancy between its acid phosphatase test
results between the tine of trial and today, or why they found a
DNA mi xture on a hair follicle when the follicle could only
bel ong to one person. Nor was M. Swafford allowed to have his
own expert review what FDLE had done or assist the defense in
under standi ng the results.

No testinony of any | aboratory personnel was taken, no
reports were entered into evidence, and as a result, none of the
DNA results, testing nmethods or procedures are in evidence. Nor
has any of this evidence been subjected to the crucible of an
adversarial testing.

The | ower court erred in failing to follow this Court’s

mandat e to conduct an evidentiary hearing on the authenticity or

contam nation of the biological evidence and in failing to grant

9



addi ti onal DNA testing, pursuant to Fla. R Crim P. 3.853 (7)
in order to get a conclusive result.

STATEMENT OF THE CASE

M. Swafford was charged with first-degree nurder, sexua
battery, and robbery. A jury found M. Swafford guilty of
first-degree nurder and sexual battery, but acquitted hi m of
robbery. M. Swafford s conviction for sexual battery was
predi cated on evi dence that acid phosphatase, an enzyne found in
| arge quantities in semnal fluid, was present in rape kit swabs
taken fromthe victimduring her autopsy. The jury recommended
death by a vote of 10 to 2 (R 1661), and the court sentenced
M. Swafford to death. This Court affirned the convictions and

death sentence. See Swafford v. State, 533 So. 2d 270 (Fl a.

1988) .

In 1990, Florida s governor signed a death warrant
scheduling M. Swafford s execution for Novenmber 13, 1990. M.
Swaf f ord subsequently filed a notion under Fla. R Cim P.
3.850 in the | ower court, which denied the notion w thout an
evidentiary hearing. M. Swafford appealed to this Court and
filed a petition for a wit of habeas corpus. This Court
affirnmed the denial of Rule 3.850 relief and deni ed the habeas

corpus petition. See Swafford v. Dugger, 569 So. 2d 1264 (Fl a.

10



1990) .

M. Swafford then filed a petition for a wit of habeas
corpus in the United States District Court, which denied relief.
M. Swafford appealed to the United States Court of Appeal for
the Eleventh Crcuit. In Novenber 1990, the Eleventh Crcuit
stayed M. Swafford’ s execution. Proceedings in that court were
| ater held in abeyance while M. Swafford pursued other state
remedi es.

In 1991, M. Swafford filed a second petition for a wit of
habeas corpus in this Court. Subsequently, this Court denied

relief. Swafford v. Singletary, 584 So. 2d 5 (Fla. 1991).

In 1991, M. Swafford filed a second Rule 3.850 notion.
The | ower court denied the notion wi thout an evidentiary
hearing, and M. Swafford again appealed to this Court. Wile
t he appeal was pending, M. Swafford asked this Court to
relinquish jurisdiction for an evidentiary hearing on the
“Howard Pearl” issue regarding trial counsel’s status as a
deputy sheriff and on whether the | ower court judge engaged in
ex parte conmmunications with the State in denying his Rule 3.850
nmotions. This Court granted the requested relinquishnent.

After an evidentiary hearing on these two issues, the | ower

court denied relief. M. Swafford appealed. This Court

11



affirmed the denial of Rule 3.850 relief. Swafford v. State, 636

So. 2d 1309 (Fla. 1994).

In 1994, M. Swafford filed a third Rule 3.850 notion. The
| ower court denied the notion without an evidentiary hearing.
M. Swafford appealed to this Court, which reversed and ordered

an evidentiary hearing. Swafford v. State, 679 So. 2d 736 (Fl a.

1996) .
In 1997, the | ower court held an evidentiary hearing and
again denied relief. 1In 2002, this Court affirned the denial of

Rule 3.850 relief. Swafford v. State, 828 So. 2d 966 (Fl a.

2002) .

On Cctober 9, 2002, M. Swafford filed a Mdtion for DNA
Testing pursuant to Fla. R Cim P. 3.853, in which he
requested testing of the avail abl e physical evidence with the
new t echnol ogi cal advances in forensic testing since 1986. He
requested STR DNA testing of any serological material avail able
and mtochondrial DNA testing of any hair evidence in existence.

In March, 2003, the State responded that the victinis blood
sanpl es drawn during her autopsy in 1986 had been destroyed (PC-
R7. 76). As a result, the State argued that STR DNA testing of
t he vagi nal swabs, which still existed, could not be done (PC

R7. 76). Because of the m ssing blood sanples, the State argued

12



that there was no neans of establishing a standard for the
victims DNA (PGR7. 76). Wthout this standard, the State
contended, there was no way of know ng what DNA was the victinis
and what DNA bel onged to soneone el se.

The State also argued that testing the hair evidence was
unnecessary since M. Swafford s notion “offered nothing but
specul ation regarding an alternative source [for the DNA] |et
al one one that exculpates him” (PC-R7. 75). The |ower court
denied the DNA notion and M. Swafford appealed this denial to
this Court on Septenber 25, 2003.

On April 11, 2003, M. Swafford filed a notion for post-
conviction relief pursuant to Fla. R Crim P. 3.850/3.851 (PG
R6. 13). In this nmotion, M. Swafford raised a claimof new y-
di scovered evi dence based upon recent technol ogi cal inprovenents
to DNA testing which would prove M. Swafford’ s innocence.
Wthin this clainf, M. Swafford alleged that the destruction of

the bl ood sanple was in bad faith and warranted relief under

®Alternatively, M. Swafford argued that in light of the new
scientific devel opnents in the field of DNA testing and
anal ysis, the standard set forth in Youngbl ood for establishing
a due process violation under both the Florida and/or United
States Constitution should be | owered.

13



Ari zona v. Youngbl ood, 488 U.S. 51 (1988).’ (PC-R6. 20). M.

Swafford specifically requested that an evidentiary hearing be
conducted on his new y-discovered evidence claim (PG R6. 25).

On April 29, 2003, the State argued that M. Swafford' s
3.850 notion should be dismssed on the nerits and as untinely
filed (PC-R6. 39). On June 5, 2003, the lower court dism ssed
the 3.850 notion (PC-R6. 46).

On June 20, 2003, M. Swafford appeal ed the denial of his
3.850 notion to this Court. As a result, both the denial of the
DNA notion and the Rule 3.850 notion were before this Court.

On March 26, 2004, this Court entered two orders in M.
Swaf ford’ s appeal s reversing the |lower court (PC-R7. 229, 230).
One order reversed the anended order denying DNA testing. The
second order reversed the denial of M. Swafford s 3.850 notion.
This Court granted M. Swafford “sixty (60) days fromthe date
of the | ower court’s order in respect to Rule 3.853 to anmend the
fourth notion for post-conviction relief as to issues related to

DNA testing of evidence.”® (PG R7. 230).

"Al'so included in this notion was a claimthat Florida's
capi tal sentencing schene was unconstitutional per Ring v.
Arizona, 122 S. C. 2428 (2002).

8This Court did not decide M. Swafford’s Ring claimin
light of its reversal of this court’s order denying his 3.850

14



After the remand, the State reveal ed on June 11, 2004 for
the first time that the victinms blood sanple had been found in
the Volusia County Cerk’s Ofice, though the sanple had not
been properly stored or maintained.® (PG R7. 72).

The | ower court ordered that biol ogical evidence capabl e of
STR DNA testing was to be tested by FDLE s Ol ando | aboratory.
The | ower court also ordered the hair evidence suitable for
m tochondrial DNA testing was to be tested by Mtotyping
Technol ogi es i n Pennsyl vani a!® because FDLE was not capabl e of
such testing.

Al so at the June 11, 2004 evidentiary hearing, counsel for
M. Swafford informed the trial judge that he was prepared to go
forward on the issues of authenticity of the forensic evidence
and the contam nation problenms pursuant to this Court’s orders
(PG R7. 48, 51, 56). At the suggestion of the State, the trial
judge refused to hear testinony on those matters. The trial

j udge ordered that issues of contam nation and authenticity were

nmot i on.

\When FDLE conducted STR DNA testing on itens capable of STR
DNA testing, it identified the victims DNA fromthe degraded
bl ood sanpl e.

9The parties agreed to rely upon the transcript of the
proceedi ngs rather than reduce the list of itens to be tested to
a formal witten order.

15



to be “left for another day, as per the two opinions fromthe
Supreme Court.” (PC-R7. 55).

On Cctober 28, 2004, FDLE submtted its findings on the
rape kit swabs (oral, anal, and vaginal) and projectiles
collected fromthe victims body during the autopsy (PC-R7. 262-
64). The liquid blood standard had “dried up,” and no stain
card was able to be produced. The FDLE, however, was able to
determ ne through STR testing that the DNA profile was
“consistent with originating froma female individual.” (PGR?7.
263). FDLE did not specify in this report exactly what type of
analysis it conducted on the oral, anal, and vagi nal swabs
obtained fromthe victim Its only finding as to these itens
was that “[S]enmen was not identified on the above Exhibits.”
(PG R7. 263).

On February 21, 2005, FDLE submtted its findings on the
itens held by Volusia County Sheriff’s Ofice (PGR7. 265-69).
Among FDLE s findings were the follow ng results:

a. Ri ght and Left Fingernail Scrapings
from Brenda Rucker (the victin) — FDLE was able to
obtain a “limted DNA m xture” fromthis evidence.

b. White Panties (of the victim) — FDLE
noted chem cal indications for the presence of bl ood.

Their analysis failed to give chem cal indications for
t he presence of senen.

16



C. White Towel Wth Flower Pattern!® — A
hair collected fromthis towel was consistent with a
mal e i ndividual, but did not match M. Swafford s DNA
profile.

d. Debris — Analysis of this exhibit (QL6)
gave chem cal indications for the presence of bl ood.
No further testing appears to have been conduct ed.
e. Various Slide-Munted Hair Standards —
Wil e several of these were deenmed by FDLE to be
suitable for STRtesting, FDLE had not conducted DNA
testing on those itens. (Sonme of these hairs were
| ater tested by FDLE, and those test results were set
forth in their July 22, 2005 suppl enental report(PC
R7. 537-42).
FDLE was unable to get a conclusive result on the rape kit
vagi na swabs or the fingernail scrapings of the victim
Since FDLE could not get a result on many of the itenms, M.
Swafford filed a Motion to Permt Additional DNA Testing on
March 7, 2005 (PC-R7. 285-416). M. Swafford requested that the
rape kit and fingernail scraping sanples be sent to Forensic
Sci ence Associates, a forensic laboratory in Ri chnond,
California that had previously been used by both the State and
the defense in other cases, for additional DNA testing. The

State objected on March 10, 2005 (PG R7. 270-84).

The trial judge held a status hearing on March 11, 2005 and

1This itemwas not specifically listed on the evidence
property report produced by VCSO in preparation for the
evidentiary hearing held June 11, 2004.
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orally denied M. Swafford s request for additional DNA testing,
finding that Forensic Science Associates is not “certified” as
required by Fla. R Cim P. 3.853. (PG R7. 420-21).

M. Swafford filed a Mdtion for Rehearing on March 29,
2005, which the court denied on April 4, 2005, and a renewed
Motion for Additional DNA Testing in June of 2005, which was
al so denied (PC-R7. 422, 516, 523-28).

FDLE provided a supplenental witten report dated July 22,
2005 on DNA testing results of hair evidence on “various nounted
slides” it had not previously tested in the 1980's (PG R7. 537-
42). FDLE found a DNA profile foreign to Ms. Rucker on hairs
t hat had previously been nmounted on glass slides at the tine of
trial. The DNA profile was consistent with “originating froma
mal e i ndividual” and indicated the presence of a “m xture” but
due to low levels of DNA the foreign DNA profile coul d not be
concl usi vel y resol ved.

Mt otypi ng Technol ogi es submtted a witten report finding
that the DNA results fromthe hair retrieved fromthe victins
panties did not belong to M. Swafford or the victim A witten
report was filed on Novenber 18, 2005 (PG R7. 561-66).

After the subm ssion of these reports to the court, a

hearing was held January 6, 2006 to address the status of the
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remand. At this hearing, the State maintained that the scope of
the remand had been satisfied, and that the trial judge should
enter a witten order on the remand (PG R7. 205-06).

The State assured the court that the term “contam nation”
meant contam nation of the crinme scene and that none of the FDLE
reports had nmentioned contam nation as an issue. Therefore, the
DNA testing results could not have been contam nat ed.

Counsel for M. Swafford objected to the State’s
interpretation of authenticity and contam nation. She argued
that the remand had not been fully addressed w thout an
evidentiary hearing. She also notified the court the defense
had yet to receive the raw data on the FDLE testing (PC-R7. 208-
09) and that M. Swafford needed an expert to assist counsel in
interpreting FDLE s results.

Mor eover, defense counsel notified the court that M.
Swaf ford had I ost his |ead attorney and that a new | ead attorney
had yet to be appointed. Celeste Bacchi, a second chair
attorney on the case, asked that a hearing be set after a new
| ead attorney was appointed and the raw data had been received
by CCRC-South (PC-R7. 208-209).

The court agreed with the State’s assertion that there were

no contam nation issues and if there were, that they should be
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addressed in a Rule 3.851 notion. The trial court entered an
“Order Followi ng Remand on DNA | ssues” on January 25, 2006 (PG
R7. 587-90).

On February 7, 2006, M. Swafford filed his notice of
appeal to this Court. M. Swafford also filed a Motion to Tol
Time for anending the 3.850 notion with the | ower court, which
was denied on March 2, 2006. M. Swafford then filed a Mtion
to Toll Time with this Court, which was granted on March 27,
2006. In its order granting the Mdtion to Toll Tinme, this Court
ordered expedited briefing on the appeal. This initial brief
foll ows.

STATEMENT OF THE FACTS

On February 14, 1982, at approximtely 6:15 a.m, Brenda
Rucker was abducted froma Fina gas station in O nond Beach,
Florida (R 728, 739-40, 1273). A conposite drawing of the
suspect was prepared (PGR4 T. 547) and a BOLO and conposite
drawi ng were issued on February 16, 1982.

The suspect was described as being in his late 20's to
early 30's, 160 to 170 Ibs, 5 10" to 6'0" tall, brown hair with
reddi sh tint, light brown eyes, bushy eyebrows, a full reddish
tint beard neatly trimed and having a fair conpl exi on (PC-R5.

53).
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On February 15, 1982, Ms. Rucker’s body was di scovered by
sheriff’s deputies in a wooded area about 6.5 mles fromthe gas
station (R 746, 748). M. Rucker had been sexually assaulted
both anally and vagi nally and had been shot 9 tinmes (R 768-69,
771). The bullets passed through her clothing, indicating that
she was fully clothed at the tinme she was shot (R 767). State
W t nesses opined that the fatal shot was “[b]ehind the victinms
right ear” where “a faint inprint of the nuzzle of a weapon”
appeared (R 765). M. Rucker had marks on her body consi stent
Wi th cigarette burns.

Police collected the victinis blood sanples, vaginal, ora
and anal swabs. Swabs were al so taken from back of her head,
and behind her right ear (PGR5. 42). This evidence was
exam ned by FDLE. An April 19, 1982 FDLE report showed “[a]
chem cal test for acid phosphatase, a substance
characteristically found in semnal fluid, was positive on
Exhibit @6 (the vagi nal swabs) and on Exhibit 26D (the ana
swabs). However, senen could not be conclusively identified as
no spermatozoa were found.” (PG R5. 43).

Addi tional FDLE reports found biological material present
on the follow ng physical evidence:

a. portion of toilet tissue containing hairs;
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b. pubi ¢ hair sanple collected from Rucker;

C. scal p hair sanple from Rucker

d. pubi ¢ hair conbings collected from Rucker;

e. hair sanple collected fromarea of wound;

f. fingernail scrapings collected from Rucker;
g. guestioned hairs collected from pubic region;

h. bag coll ected from Rucker’s right hand;

i bag collected from Rucker’s |eft hand;

J - hair sanple collected fromarea of wound;
K. bl ouse and one sock;
| . vest ;

m sl acks;

n. panti es (described as stained);
0. pair of shoes and one sock; and
p. bl ood sanpl e and swabs.

(PG R5. 45-46).

On May 12, 1982 the FDLE found a collection of “[f]our
light brown to blonde hairs typical of Caucasian public hair”
fromthe tissue found with Ms. Rucker’s body (PC-R5. 46). M.
Rucker’s known pubic hair sanple was descri bed as “brown and
dark brown” (PC-R5. 46). M. Rucker’s scal p hair sanple was

described as “brown.” (PC-R5. 46).
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FDLE al so exani ned the pubic hair conbings collected from
Ms. Rucker, and found “[n]umerous brown hairs typical of
Caucasi an pubic hair.” (PG R5. 46). As to the questioned hairs
collected fromthe pubic region, the report indicated
“[n]unmerous brown hairs typical of Caucasian pubic hair are
contained in this exhibit [and are] suitable for conparison
purposes.” (PC-R5. 47). As to the blouse and sock, the report
noted the presence of “[t]hree blonde hair fragnents typical of
Caucasi an scalp hair.” (PG R5. 47)[enphasis added].

Long before M. Swafford surfaced as a suspect, Janes

M chael Wal sh had been investigated as a suspect.?

According to
a March 17, 1982 suppl enental police report, James M chael Wal sh
had been arrested in Arkansas (PC-R4T. Def. Exh. 2). In his
possession at the time of his arrest was the BOLO and conposite
drawi ng for the Rucker hom cide in Daytona Beach (PG R4T. Def.
Exh. 2). Arkansas authorities recognized M. Wil sh's strong

resenbl ance to the conposite draw ng.

As a result, the Arkansas authorities contacted the Vol usi a

2An August 10, 1982 report by Vol usia County Sheriff’s
| nvesti gator Buscher described an interview of James M chael
Wal sh conducted by Special Agent Baker. Therein, it was
reported that Agent Baker described Wal sh “as being 6'1", 165
| bs., blonde hair, blue eyes with a ruddy conpl exion.” The

report showed his age to be 31
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County Sheriff’'s Ofice on March 17, 1982 (PC-R4T. 546).
Vol usi a County | aw enforcenent began investigating M. Wl sh and
corroborated that he resenbled the BOLO (PC-RAT. 546). Law
enforcenment al so determ ned that M. Walsh, along with his
conpani ons M chael Lestz and Walter Levi, had been in Daytona
Beach on February 14, 1983.

At M. Swafford' s trial, the State also relied heavily on a
gun whi ch had been seized at the Shingle Shack on February 14,
1982 as incul patory evidence. The State argued that the gun had
been in M. Swafford s possession on that date (R 691-95,
1336). But the gun taken from a bouncer at the Shingle Shack
was identified as comng fromtwo different places by two
di fferent w tnesses.

Justice Quince summarized M. Swafford s circunstantia
case and M. Walsh’s involvenent in her 2002 di ssent:

Fromthe time of his arrest, Swafford has

mai ntai ned his i nnocence. During opening argunent,

t he defense indicated the evidence woul d denonstrate

t hat i nnocence; evidence that included a conposite

drawi ng which did not resenble Swafford; a description

by witness Paul Seiler (Seiler) that was not a

description of Swafford; a description of the |ast

vehicle to | eave the FINA station, the vehicle believe

to be involved in the abduction of Rucker that was not

the vehicle Swafford was in; and the fact that the gun

fromthe Shingle Shack was given to the police by a

bouncer. During Seiler’s deposition, he was sure of

the descriptions he had given to the police. He even

i ndi cated he had seen the person and the car a few
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days later; he followed the car to the Hidden Hills
nei ghbor hood, recorded the tag nunber, and called the
police with a further description and indicated he
could positively identify the driver of the vehicle.
However, at trial, Seiler’s description of the

i ndi vidual was nore tentative, and he coul d not
remenber how he arrived at the description he gave the
police.

...at the first 3.850 proceeding it was reveal ed
that prior to trial, Seiler was arrested and indicted
on charges of sexual acts with children. Four nonths
after he testified in the Swafford trial, Seiler pled
guilty and did not receive any jail tinme. It was also
| earned that Seiler had been hypnotized by the police
to clarify his nenory. This infornmation was not
di scl osed to defense counsel.

In closing argunent, defense counsel pointed out
the inconsistencies in the State’s case, such as the
fact that the bouncer indicated he retrieved the gun
fromthe nmen’s roomand gave it to police, while a
wai tress fromthe Shingle Shack testified she escorted
Swafford into the ladies’ room saw himput the gun in
the trash in the ladies’ room and the police
retrieved it fromthat |ocation. Counsel also opined
t hat Roger Harper (Harper), whom Swafford inplicated
in a robbery, inplicated Swafford in the nurder case
to further his own chances of getting out of jail.

Furt hernore, counsel pointed out the fact that Harper
was in touch with his famly, the Johnsons, while he
was in jail, and that one of the Johnsons testified at
trial concerning an alleged conversation with Swafford
about getting a girl and shooting her. Counsel also
indicated that it was only after Harper cooperated
with the police that they tested the gun retrieved
from t he Shingle Shack.

At the initial 3.850 hearing, information was
reveal ed that Harper was granted early release in
exchange for his testinony at the Swafford trial. He
al so received a $10,000 reward fromthe FINA
Corporation for cooperating at trial. Harper bl aned
Swafford for the breakup of his marriage and was

25



instrunmental in getting his famly nmenber from
Tennessee to testify against Swafford.

Anot her Brady allegation in the first 3.850
nmotion was that the State violated Brady by
wi t hhol di ng police investigative and other reports
regardi ng Wal sh, Levi and Lestz. These investigative
materials revealed the follow ng information which
pointed to other persons as the |ikely perpetrators of
the murder. Rucker was shot nine tinmes with different
bull ets, one of which was honenade. The Lestz
affidavit puts Wal sh in possession of two .38 caliber
weapons. There was al so evidence that \Wal sh had
various .38 bullets, and that his nodus operandi was
usi ng various .38 caliber shells. Several types of
.38 bullets were renoved from Rucker’s body during the
autopsy. Walsh has a history of sexual conduct, and
even burned Lestz with cigarettes during a honpsexua
encounter. Simlar cigarette burns were found on the
nmurder victims body. Additionally, Walsh's w fe had
a car that was simlar to the description given to
police by Seiler.

When WAl sh was interviewed by police, he becane
nervous when asked about Rucker. When he was arrested
for a robbery, he had a conposite BOLO of the Rucker
nmur der suspect in his back pocket, and that conposite
resenbled him The arresting agency called the
Vol usia County police to give themthis information.

Al so, there were statenents nade by Lestz concerning
Wal sh, including a statenment that Wal sh admitted
commtting three nurders in Florida and that one of
the three victinse was a white female. Lestz placed
Wal sh in the vicinity of the nmurder at a | aundronat
one day before the nurder. Additionally, Lestz told
i nvestigators that Wal sh and Levi left the notel
around 6 a.m on the day of Rucker’s nmurder. The
Lestz affidavit also places Wal sh in the Shingle Shack
trying to dispose of two .38 caliber guns at or near
the sane time that police either were given or
retrieved a gun fromone of the restroons at the

Shi ngl e Shack.
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Swafford v. State, 828 So. 2d at 982-85 [Quince dissent].!®

No scientific evidence linked M. Swafford to Ms. Rucker.
No hair, fiber, fingerprints, blood, or any other forensic
evidence linked M. Swafford to the crinme. The only biol ogi cal
evi dence relied upon by the State against M. Swafford was
FDLE s finding that acid phosphatase was present on the rape kit
swabs (PC-R7. 1017-19). The State relied on this finding as
circunstantial evidence that M. Swafford had raped Ms. Rucker
(R 768-69; 1339).

In 2002, M. Swafford sought testing of the avail able
bi ol ogi cal evidence in this case based upon significant advances
in DNA testing technology. 1In its response objecting to DNA
testing, the State raised the i ssue of possible contam nation of
hair and serol ogi cal evidence in this case and argued that these
concerns were sufficient to warrant denial of M. Swafford s DNA
notion (PC-R5. 75-76). The State also adnmtted that key pieces
of evidence in this case — nanely the victinms bl ood sanple and
hairs collected fromher body — had been or were thought to be
m spl aced and/ or destroyed (PC-R5. 75-76).

Inits March 26, 2004 orders, this Court recognized that

13justice Quince opined that based on this information and a
new y discovered affidavit fromM. Lestz that M. Swafford was
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guestions regarding capability, authenticity, and contam nation
needed to be addressed and ordered an evidentiary hearing to
resol ve t hese issues (PG R7. 229, 230).

The | ower court’s June 11, 2004 hearing, however, addressed
only the itens that were capable of being tested for DNA. No
testimony was taken regardi ng contam nation or authenticity of
evidence. No determ nation was nade by the | ower court
regardi ng those issues. M. Swafford objected to the | ower
court’s failure to followthis Court’s mandate, but his
obj ections were overruled. As a result, the |lower court’s order
on remand is devoid of any findings on authenticity or
contam nati on of the biological evidence in this case.

STANDARD COF REVI EW

This is an appeal fromthe |ower court’s final order on
remand regarding DNA issues. The |lower court’s order is
revi ewed de novo.

ARGUMENT |

MR SWAFFORD WAS DENIED HI S RI GHTS TO DUE PROCESS AND

A FULL AND FAI R HEARI NG ON HI'S DNA MOTI ON | N THAT THE

LONER COURT FAI LED TO FOLLOW THI S COURT' S MANDATE | N

VI OLATI ON OF FLORI DA LAW AND THE EI GHTH AND FOURTEENTH

AVENDVENTS.

After the DNA testing reports from FDLE and M totypi ng had

entitled to a newtrial. Id.
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been submitted to the trial court, M. Swafford requested an
evidentiary hearing to address the issues of contam nation and
authenticity — issues which this Court ordered to be addressed
inits remand. The State objected and argued:
M5. DAVIS: The last thing is that the Crcuit

Court shall then enter an order meking findings as to

whet her the evidence which was tested is authentic,

has been contanmi nated or such other findings in

respect to the tested evidence as this Crcuit Court
deens to be appropriate.

And it’s the State’s position that we have

conplied with every part of this remand, that Your

Honor is able to enter an order now stating that these

—- all these things have been done. Here's the

hearing. Here's the orders from FDLE and Mt ot ypi ng.

And that we now -— you now can enter that order and

everything that this Court renmanded for you to do has

been fini shed.
(PG R7. 205-06).

The defense objected, stating that the DNA m xture shows
the need for a hearing on contam nation and that the renmand
specifically called for an evidentiary hearing on the
contam nation issue (PCR7. 207-09).

The State replied that contam nati on neant contani nation of

the crinme scene, and that FDLE had not given any indication that

any sanpl es had been conpronised (PG R7. 209-210).%* M. Davis

Y“The transcript in the record on appeal at PG R7. 209
erroneously attributes the State’s reply to Ms. Bacchi. This is
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i nsisted that contam nation nmeant by outside sources before the
sanpl es got to FDLE

Def ense counsel continued to object (PG R7. 224).

Wher eupon, Assistant Attorney General Kenneth Nunnelly
argued that defense counsel’s argunent on contam nati on has
“mutated” into a Rule 3.851 notion.

What we’ re hearing about now, the conplaints about
contam nation, the conplaints about what does this m xture nean,
those are 3.851 issues. |If they want to file a 3.851 notion
based on this DNA testing that’s been acconplished, then they
can do that, | suppose, under the terns of the rules.

(PG R7. 218).
The | ower court adopted the State’'s argunents:

(1)(2) This Court finds that all requirenents
listed in the remand order fromthe Florida Suprene
Court dated March 26, 2004, in Case No. 03-931 have
been conpleted. This Court held an evidentiary
hearing as directed. The evidence capabl e of being
tested pursuant to Florida Rule of Crimnal Procedure
3.853(7). The results of all testing were provided in
writing.

(3) During remand, Defendant orally raised the
subj ect of “contam nation” or mxing of sanples at the
FDLE | aboratory. This Court agrees with the argunents
made by the State regarding the scope of the renmand.

This Court has conplied with the remand order fromthe
Fl orida Supreme Court, and any issue that Swafford

in error. Ms. Bacchi did not nake the statenents, Ms. Davis
di d.
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wi shes to rai se beyond that remand should be raised in
an anmended notion for post-conviction relief.

(PG R7. 589).

To the extent that the |lower court failed to fulfill the
dictates of this Court’s remand, M. Swafford was prejudiced,
and an evidentiary hearing is warranted.

A The | ower court failed to fulfill this Court’s mandate

Fromthe tinme of his arrest in 1985 M. Swafford has
mai ntai ned his innocence. Hi s case was circunstantial, and
t here was substantial evidence to indicate that another
i ndi vi dual, Janes M chael Walsh, actually commtted the crine,
but this information was withheld fromtrial counsel. See, e.g.,

Swafford v. State, 828 So. 2d 966 (Fla. 2002) (denying relief on

defendant’s clai munder Brady v. Maryland, 373 U S. 83 (1963) on

procedural bar grounds).

I n post-conviction, M. Swafford sought DNA testing to
definitively prove that he was not the perpetrator of the rape
and nmurder of Ms. Rucker. The | ower court denied his request,
whi ch was reversed by this Court on March 26, 2004. The scope
of this Court’s nmandate was cl ear:

The anended order is reversed, and this case remanded

to the circuit court wth directions that the circuit

court hold an evidentiary hearing to determ ne which

pi eces of evidence that appellant noved to have tested
are capable of being tested for DNA. The evidence
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whi ch the Court determ nes to be capabl e of being

tested is to be tested pursuant to Florida Rule of

Crimnal Procedure 3.853(7). The results of the tests

shall be provided in witing pursuant to rule

3.853(8). The circuit court shall then enter an order

maki ng findings as to whether the evidence which was

tested is authentic, has been contam nated, or such
findings in respect to the tested evidence as the

circuit court determ nes to be appropriate.

See, Court’s Order, March 26, 2004 [enphasis added].

I n accordance with this Court’s order, a hearing was held
to determ ne which pieces of evidence were available for testing
but the court, at the State's urging, deferred an evidentiary
hearing on authenticity and contam nation i ssues to “another
day.”

Under Rul e 3.853, only FDLE was to conduct nuclear STR DNA
testing on serological and biol ogical evidence that could be
tested with this nethod. After failing to obtain a result, the
hair evidence was submtted to Mtotyping Technol ogi es for
testing because FDLE does not have the capability to conduct
m tochondrial DNA testing on hair evidence.

The results of the DNA testing by FDLE were inconcl usive
and internally contradictory and illogical. FDLE identified
mal e DNA on a hair found on a white towel with a flower pattern

which did not match M. Swafford. On the right and |eft

fingernail scrapings of the victim FDLE extracted a “limted
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DNA m xture” but obtained no “interpretable” results. A DNA

m xture indicates either that nore than one DNA profile exists
in that scraping or that the | aboratory has contam nation issues
inits testing procedures.

More puzzling was FDLE s di scovery of a DNA “m xture” on
hair evidence that had been nounted on gl ass slides since the
1980s. FDLE was only able to test those hair strands that
contained a follicle with cells containing a nucl eus.

Logically, a hair follicle can only cone fromthe person from
whom the hair was extracted. A hair follicle cannot originate
fromtwo persons.

There are only a |imted nunber of |ogical explanations for
t hi s phenonenon. Either sone other substance was present on the
hair follicle which was not a cell fromthe follicle, or there
was sone other cell matter in the nounting solution on the glass
slide prepared in the 1980s. Oherwi se, there would be no
“m xture” of DNA profiles on a single hair follicle. This neans
that either sonme other cellular matter was on the hair
originally before it was nounted or the nounting solution used
by FDLE in the 1980s was contam nated with other cell matter.

It could have a been a dirty glass slide or slide cover. It

coul d have been ot her objects touching the hair before it was
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nount ed, but these issues cannot be resolved w thout an
evidentiary hearing at which testinony is taken from | aboratory
technicians fromtoday and those present in the 1980s. The

i ssue cannot be laid to rest until this occurs, which was this
Court’s purpose in issuing the nmandate in the first place.

Equal |y di sturbing are the results of the acid phosphatase
test. At the tinme of trial in 1985, FDLE tested vagi nal and
anal swabs of the victimand got a positive result for acid
phosphat ase, a substance characteristically found in sem nal
fluid. Senen could not be conclusively identified because no
spermat ozoa were found. The State argued that this
circunstantial evidence corroborated that M. Swafford had
sexual |y assaulted and nurdered the victim (R 1339).

However, FDLE s recent testing indicates the opposite —
that no acid phosphatase was found and no senen was identifi ed.
Thi s evidence woul d have been invaluable at the tine of trial in
that it directly rebutted the State’s case and did not show that
M. Swafford sexually assaulted or nurdered the victim O, it
shows that the FDLE | aboratory erred in its analysis of the
sanple or inits testing nethod in 1982 or in 2004-5.

These are the nost definitive test results FDLE coul d give

the I ower court after having tested the evidence once at the
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time of trial and again in 2004 and 2005. It is clear that
FDLE s test results were not instructive to the lower court in
any manner, particularly when no hearing as to the possibility
of contam nation in the | aboratory has been held.

Moreover, Mtotyping' s test results show that a hair found
in Ms. Rucker’'s panties did not belong either to Ms. Rucker or
M. Swafford.

Thus, the contradictory results by FDLE and Mtotyping s
conclusive results show that M. Swafford was not a contri butor
to the DNA sanples. FDLE s testing has been thrown into doubt.
Either FDLE s testing was contam nated or the sanples are truly
from someone el se — perhaps Janes M chael Walsh.?®®

In the only definitive results that FDLE was able to give,
it found that M. Swafford was not elimnated as a contri butor
to the DNA sanples. Thus, of the definitive forensic results of
Mtotyping and FDLE, M. Swafford is not inplicated in this
crinme.

Yet, none of this evidence has been presented in court,

admtted into evidence or subjected to exam nation by counsel.

There is no indication in the record that FDLE attenpted
torun its new DNA profiles through its DNA database or
attenpted to conpare the results to any other person except M.
Swaf f or d.
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M. Swafford al so repeatedly requested an opportunity to
have his own DNA expert, Dr. Bl ake of Forensic Science
Associ ates, test the avail abl e remai ni ng biol ogi cal evidence on
whi ch FDLE coul d not get a conclusive result. Under Fla. R
Crim P. 3.853, this contingency was anti ci pat ed:

However, the court, on a show ng of good cause

may order testing by another |aboratory or agency

certified by the Anerican Society of Crine Laboratory

Directors or National Forensic Science Training Center

when requested by a novant who can bear the cost of

such testing.
Fla. R Cim P. 3.853(7). But these requests were deni ed by
the | ower court.

FDLE s inconclusive and contradictory results support the
grant of an evidentiary hearing to determ ne whet her
contam nation has played a role in the findings of DNA
“m xtures” in the biological evidence. Likew se, additional DNA
testing, funded by M. Swafford, is a |logical choice to finally
resolve whether M. Swafford is the actual perpetrator of this
crime or whether it is soneone else. The contradictory results
t hensel ves call into question the validity of M. Swafford’s
conviction and sentence. M. Swafford’ s case was highly
circunstantial even wi thout the wong determ nation on the acid

phosphat ase test, the finding of foreign DNA in the victinis

panties and the other inconclusive DNA results.
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Moreover, these DNA results cannot be considered in a
vacuum and nust be considered cunul atively with the nultiple
errors that have been presented to this Court in prior

proceedi ngs. See, Gunsbhy v. State, 670 So. 2d 920 (Fla. 1996);

Kyles v. Wiitley, 514 U S 419, 434 (1995) [reasonable

probability standard requires court to anal yze evidence jury did
not hear collectively, not itemby iten.

For exanple, in a previous Rule 3.850/3.851 notion M.
Swafford al | eged Brady'® violations for information wthheld by
the State concerning the investigation of suspect Wal sh and
other state wtnesses. FDLE s contradictory DNA results seemto
substantiate M. Swafford’ s clains that someone el se conmitted
the nmurder of Ms. Rucker. Wthout further testing to get a
definitive result, no court could not make that determ nation.

Clearly, some DNA material foreign to M. Swafford and the
victimwas present, but because the State urged the trial court
to stop its inquiry on this issue, the matter went no further
(PG R7. 208-09).

M. Swafford suggests that the State’'s oral representations
that there are no contam nation issues are no nore reliable now

then they were when the State said the sanples were destroyed.
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Yet, the |l ower court adopted whol esale the State’s oral
assurance that no contam nation issues exist in this case,
despite a disturbing history of contamnation in the FDLE crine
| abs.

The presence of DNA m xture is a prine indicator that
contam nation may be an issue. Early on, the State voiced its
concerns that contam nation would render any DNA results noot
and argued that DNA testing was not necessary. Now, the State
has changed course and argued that because FDLE coul d get sone
result, no matter what it is, that contam nation is no | onger an
i ssue.

In FDLE s reports, it concludes that in several instances a
DNA m xture of the profiles of two different people exists, but
it cannot draw any conclusive results as to who these two peopl e
are. Instead, it nmakes “assunptions” and opines that M.

Swaf ford “cannot be excluded” as a possible contributor to these
m xtures. It is clear that FDLE has been able to obtain an
acceptable DNA profile of the victinms blood and M. Swafford’s
bl ood at all 13 loci, which is the standard for an acceptable
“match.” That neans the exam ner could not get a “match” at 13

| oci on these questioned sanples, that the DNA profile of

1Brady v. Maryland, 373 U.S. 83 (1963).
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sonmeone else is present in the sanples tested by FDLE, or that
contam nati on by another biological sanple is present.
Moreover, contamination is not an anomaly at FDLE. At an
evidentiary hearing, M. Swafford would argue that in August,
2005, evidence was presented that showed that FDLE has had
recent problenms with contam nation of DNA sanples. |In Mchael

Mordenti v. State, Hillsborough County Case No. 90-3870, it was

di scovered that sanples in that case had been contam nated to
such a degree that no result could be obtained. Additionally,
on Decenber 13, 2005, it was reported that the FDLE crinme |ab
was i nvestigating how DNA from an unknown feral e suspect wound
up on both Florida and Arizona cases where the DNA had no
connection to the suspects or the crines.

Susan Livingston, director for FDLE crinme lab in
Tal | ahassee, was quoted as stating that “it is a profile we
can’t attribute to sonmeone in a case or soneone in a lab...it
certainly raises the question of what our two states have in
conmon. ” A Tucson, Arizona crine |ab contacted FDLE which
mai ntai ns a national database of unknown DNA profiles. The
dat abase confirned that the same DNA had been found in police
| aboratories in Florida. Florida officials would not say how

many cases were involved. Both accounts of contam nation
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coincide with the same type of contam nation that was di scovered
in the Mirdenti case in August, 2005.

This neans that possible contam nation needs to be
elimnated in this case in order to rely on any results that
FDLE may render. This Court recognized this fact when it
remanded the case for further proceedings. Failure to address
these issues prejudices M. Swafford and |imts his ability to
prove his innocence.

The lower court erred in failing to followthis Court’s
mandate on remand. I n carrying out an appellate nandate, the

trial court’s role is purely mnisterial. Rodriguez v. State,

citing Straley v. Frank, 650 So. 2d 628 (Fla. 2" DCA 1994). It

cannot “deviate fromthe terns of an appellate mandate.”

Mendel son v. Mendel son, 341 So. 2d 811, 813-14 (Fla. 2"¢ DCA

1977). The trial court is without jurisdiction to evade the

mandate. Downs v. Crosby, 29 Fla. L. Wekly D 1901 (Fla. 2" DCA

August 13, 2004); citing Blackhawk Heating & Plunbing Co. V.

Data Lease Fin. Corp., 328 So. 2d 825, 827 (Fla. 1975).

Here, the |l ower court did not follow the mandate of this
Court’s remand. It was without jurisdiction to deviate fromthe
court’s order. Because the lower court failed to follow the

mandate of this Court, M. Swafford is unable to definitively

40



prove his innocence.

When this Court ordered the remand, M. Swafford argued
that the State obviously believed at the tinme of the subm ssions
of the biological evidence to FDLE in 1985 that it could
identify the perpetrator of this crine. It is now known that
foreign DNA exists froma hair found in the victins panties,

t hat unknown DNA m xtures exist, and that the acid phophatase
test on which the jury based its decision in 1985 was very
likely error. “[T]he purpose of section 925.11 and rule 3.853
is to provide defendants with a nmeans by which to chall enge
convictions when there is a ‘credible concern that an injustice
may have occurred and DNA testing may resolve the issue.’”

Zol I man v. State, 820 So. 2d 1059, 1062 (Fla. 2™ DCA 2002).

If the lower court would follow the mandate of this Court
and allow further testing to produce a conclusive result, DNA
testing could still resolve the issue of the identity the
perpetrator of the Rucker hom cide.

B. The scope of Fla. R Cim P. 3.853 includes resolving
evi dentiary issues.

I n argui ng agai nst further proceedings pursuant to this
Court’s remand, Assistant Attorney General Kenneth Nunnelly
argued that M. Swafford was attenpting to “nutate” his Rule

3.853 notion into a Rule 3.851 post-conviction proceedi ng by
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requesting an evidentiary hearing and his own expert to assi st
in his defense (PC-R7. 218).

What we’re hearing about now, the conpl aints about
contam nation, the conplaints about what does this

m xture nean, those are 3.851 issues. |If they want to
file a 3.851 notion based on this DNA testing that’s
been acconplished, then they can do that, | suppose,

under the terns of the rules...
Rul e 3.853 does not provide a vehicle for the

Def endant to gain substantive relief fromhis

conviction. It is nerely and sinply the way that DNA

testing is done.
(PG R7. 218).

The defense objected to this characterization of the rule
(PG R7. 224), but the |ower court agreed with the State and
denied M. Swafford s requests. The |lower court erred.

“[T] he purpose of the section 925.11 and rule 3.853 is to
provi de defendants with a neans by which to chall enge
convictions when there is a ‘credible concern that an injustice

may have occurred and DNA testing may resol ve the issue.

Zoll man v. State, 820 So. 2d 1059, 1062 (Fla. 2" DCA 2002),

quoting In re Amendnent to Fla. Rules of Crimnal Procedure

Creating Rule 3.853, 807 So. 2d 633, 636 (Fla. 2001) (Anstead,

J., concurring).
Conversely, Fla. R Crim P. 3.851 is a post-conviction
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vehicle for a crimnal defendant to appeal issues of ineffective
assi stance of counsel, new y-di scovered evidence clains, Brady

i ssues and constitutional issues as delineated in the rule.
There is no discovery in Rule 3.851 nor is there a substantive
or procedural right to DNA testing. That is why the |egislature
passed Fla. Stat. 925.11, and this Court pronmulgated Rule 3.853
as a newrule of crimnal procedure to deal wth the advancing
technol ogy of new forensic testing nethods. Had DNA testing
proceedi ngs been covered by Rule 3.851, there would have been no
need for this Court and the legislature to fornmul ate new rul es.

Moreover, DNA issues and resolving themw th evidentiary
proceedi ngs are inherent in the rule. As it stands now, none of
M. Swafford s DNA evidence or testing results are in evidence.
They have not been exam ned t hrough an adversarial process and
due process denmands. There is no other procedural vehicle in
pl ace to resolve these issues except Rule 3.853 and Fla. Stat,
sec. 925.11.

DNA i ssues nmust be addressed in Rule 3.853 where the
substantive right to DNA testing was created and the paraneters
of its usage and results are to be entered into evidence and
tested. |If the State’'s argunent is carried to its |ogical

conclusion, then M. Swafford would have a right to DNA testing
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under Rul e 3.853, but once the results are obtained, he has no
vehi cl e under which to enter the results and conclusions into
evi dence or subject the results to adversarial testing. This is
not due process. The State and |lower court’s interpretation of
Rul e 3.853 is incorrect.

C. M. Swafford is entitled to his own expert and further DNA
testing by an i ndependent | aboratory.

Concomitant with the substantive right to DNA testing, Fla.
R Cim P. 3.853 (7) does not preclude a defense expert of the
nmovant’s choosing to assist himin interpreting FDLE s results.
The State argued and the lower court found that M. Swafford was
not entitled to have an expert of his own choosing or any
addi ti onal DNA testing by an independent |aboratory. Despite
the fact that FDLE s results were highly suspect, the |ower
court refused M. Swafford’ s requests even though Rule 3.853
specifically allows further DNA testing if the novant can bear
t he cost and show good cause.

Good cause has been established here in that FDLE s results
are contradictory and inconclusive. Further testing could
definitively result in M. Swafford being able to prove his
i nnocence. The State has attenpted to block M. Swafford’'s
efforts to resolve the issues at every juncture. The State
repeatedly el evates the procedural rules to a literal reading of
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the rule that this Court never intended. The State’s argunent
essentially is that Rule 3. 853 precludes a defense expert.

The State ignores that due process is the key elenent in
Rul e 3.853. Wiere the State of Florida extends a right or a
liberty interest, the right or liberty interest may only be
extingui shed in a manner that conports with due process. See,

Evitts v. Lucey, 469 U S. 387 (1985) [state nust operate

what ever prograns it does establish subject to protections of
Due Process Clause]. To grant a substantive right and then not
all ow the defense an opportunity to fully exercise the right is
a due process violation contrary to the eighth and fourteenth

anendnents. Cf. Chio Adult Parole Authority v. Wodard, 523 U S

272 (1998) [due process protection applies to right to seek
cl emency] .

“[ T] he purpose of section 925.11 and rule 3.853 is to
provi de defendants with a means by which to chall enge
convictions when there is a ‘credible concern that an injustice

may have occurred and DNA testing may resolve the issue.

Zollman v. State, 820 So. 2d 1059, 1062 (Fla. 2™ DCA 2002),

quoting In re Anendnent to Fla. Rules of Crimnal Procedure

Creating Rule 3.853, 807 So. 2d 633, 636 (Fla. 2001) (Anstead,

J., concurring).
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Moreover, no effective exam nation of FDLE s results can be
acconpl i shed without M. Swafford having the ability to get
assi stance fromhis own expert and request his own testing if he
has shown good cause.

If the State’s logic is followed, the worst case scenario
woul d be that FDLE coul d botch a testing procedure, come up with
an unreliable result and wite a report where it neither
recogni zes nor acknow edges the unreliability of its result, and
a defendant woul d have no way of challenging it. That scenario
is exactly what M. Swafford faces.

This unconstitutional result is analogous to the State’s
attenpt to present testinonial evidence froman unavail abl e
witness in the formof a taped or witten statenent. 1In

Crawford v. Washington, 541 U S. 36 (2004), the United States

Suprene Court has condemmed this practice finding that a
crim nal defendant nust have the opportunity to cross exam ne
hi s accusers:

Where testinonial statenents are involved, we do
not think the Framers neant to | eave the Sixth
Amendnent’ s protection’s to the vagaries of the rules
of evidence, nuch | ess to anorphous notions of
“reliability.”

... Adm tting statenments deened reliable by a judge is
fundanmentally at odds with the right of confrontation.
To be sure, the Clause’s ultimte goal is to ensure

reliability of evidence but it is a procedural rather
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t han substantive guarantee. |t commands not t hat

evi dence be reliable, but that reliability be assessed
in a particular manner: by testing in the crucible of
cross-exam nation. The Cl ause thus reflects a
judgnent, not only about the desirability of reliable
evi dence (a point on which there can be little

di ssent), but about how reliability can best be
determned. Cf. 3 Blackstone, Commentaries, at 373
(“This open exam nation of witnesses...is nuch nore
conducive to the clearing up of truth”); M Hale,

H story and Anal ysis of the Common Law of Engl and 258
(1713) (adversarial testing “beats and bolts out the
Truth nmuch better”).

Crawford v. Washington, 541 U S. at 61-62[ enphasis added].

I n cases where a defendant seeks to raise nental
retardation as a bar to execution, conpetency or present nental
health mtigators during penalty phase, he is entitled to an
effective nental health expert in which to do so. See, Fla. R

Crim P. 3.203, Ake v.klahoma, 105 S. . 1087 (1985). |If due

process requires that the defense have an expert of its own
choosing in these instances, then it is inherent in Rule 3.853
that M. Swafford be entitled to his own expert to assist himin
under st andi ng and chal | engi ng evidence in his DNA proceedi ng.

The lower court’s order and rulings are in error. M.
Swafford is entitled to an expert of his own choosing and
further DNA testing to prove his innocence. As three justices
of this Court have found, there is a “reasonabl e probability”

that M. Swafford woul d have been acquitted if the DNA evi dence,
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and the Brady information were presented to his jury. See,

Swafford v. State, 828 So. 2d 966 (Fla. 2002); Cf. Kyles v.

Wiitley, 514 U S. at 436 (1995). |If this evidence is analyzed
“collectively and not itemby item” M. Swafford is entitled to
relief.

CONCLUSI ON

For the foregoing reasons, this Court should vacate the
| oner court’s order denying M. Swafford’ s request for further
DNA testing and allow himto obtain a definitive result, and
order the lower court to conduct an evidentiary hearing on the
i ssues of authenticity and contam nation of the DNA evi dence.
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