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PRELI M NARY STATEMENT

Citations in this brief to designate references to the
records, followed by the appropriate page nunber, are as
fol | ows:

“R __ 7 — Record on appeal to this Court in the 1988
di rect appeal;

“PGRL. " — Record on appeal to this Court fromthe 1990
summary deni al of post-conviction relief;

PC-R2. =" — Record on appeal to this Court fromthe 1994
appeal fromthe second sunmary deni al of post-conviction relief;

“PGR3. =" — Record on appeal to this Court fromthe 1996
appeal fromthe third summary denial of post-conviction relief;

“PGRAT. " — Transcript of evidentiary hearing conducted
February 6-7, 1997;

“PGR5. " — Record on appeal to this Court in the appeal
fromthe denial of DNA testing;

“PGR6. " — Record on appeal to this Court in the appeal
fromthe denial of Rule 3.850 notion filed in 2003;

“PGR7. __ " — Record on appeal in the current appeal on
the circuit court’s final order on remand, filed in 2006.

Al'l other citations will be self-explanatory or wll

ot herwi se be expl ai ned.
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ARGUMENT |
MR. SWAFFORD WAS DENIED H' S RI GHTS TO DUE PROCESS AND A FULL AND
FAIR HEARI NG ON HI' S DNA MOTI ON I'N THAT THE LOWER COURT FAI LED TO
FOLLOW THI S COURT’ S MANDATE I N VI OLATI ON OF FLORI DA LAW AND THE
El GHTH AND FOURTEENTH AMENDMENTS.

No truly objective tribunal can conpel one side in a
| egal bout to abide by the Marquis of Queensberry’s
rules, while the other fights ungl oved.

Dillbeck v. State, 643 So. 2d 1027, 1030 (1994).

The issue here is the scope of Fla. R Cim P. 3.853, and

whet her the trial court in M. Swafford s case conplied with



this Court’s order. The State argues that it has conplied with
this Court’s nmandate and that any evidentiary devel opnment is
beyond the scope of this Court’s order

Thus, anything other than the granting of M. Swafford’ s
DNA notion is beyond the scope of this Court’s remand. See,
State’s Answer Brief at page 22. Any public record requests,
requests for further testing or evidentiary clarification of
FDLE s testing results is outside the scope of this Court’s
order. Any cross exam nation of the FDLE | ab anal ysts about
contam nation is beyond the scope of the mandate, despite this
Court’s specific order that the issue should be addressed. As a
consequence, the trial court’s order is devoid of fact findings
regardi ng contam nation or the authenticity of the evidence
because no hearing was conducted on these issues.

The State argues that Rule 3.853 is exclusively a
“di scovery tool” but says any exam nation on the contam nation
i ssue should be done in a Rule 3.851 proceeding. At the sane
time, it argues that M. Swafford shoul d have used Rule 3.851 as
a “basis to request relief and to place before the judge any
i nformati on gathered through 3.853 that nmay require an
evidentiary hearing.” See, State’s Answer at page 22-23. The
State does not explain how M. Swafford is to gather information
on whether FDLE s testing was valid or whether the sanples were
contanminated if the trial court fails to allow evidentiary
devel opnent of these issues. The trial court has forecl osed any
exam nation of the FDLE wi tnesses and w thheld the docunents

those experts relied on. The State’s brief fails to address the



due process inplications of such |opsided procedures. See,

Dillbeck v. State, 643 So. 2d 1027, 1030 (1994); citing Hi ckson

v. State, 630 So. 2d 172 (Fla. 1993)[allowing the state’ s expert
to exanm ne a defendant will keep the state from being unduly
prej udi ced because a defendant will not be able to rely on
expert testinony that the state has no effective neans of
rebutting].

Fla. R Cim P. 3.851 requires a postconviction
defendant’s investigation and fact gathering be conpleted before
he files his Rule 3.851 postconviction notion. A legally
suf ficient postconviction notion nust contain “detail ed
al l egations of the factual basis for any claimfor which an
evidentiary hearing is sought” and a nmenorandum of | aw
supporting the claimwith applicable case law Fla. R Cim P.
3.851(e)(1)(D). There are no discovery provisions in this rule.

Wt hout having access to discovery through Rule 3.852
(public records) or Rule 3.853 (DNA), a defendant has no way of
knowi ng what the facts are or what his clains for relief may be.
Nonet hel ess, the State urges M. Swafford to file a Rule 3.851
notion and swear or affirmthat the facts in it are true when he
has been precluded fromexploring the veracity of those facts.

M. Swafford has no way of proving that contam nation
occurred on the tested sanples either fromthe crinme scene or

fromthe practices and net hods of FDLE.* But the presence of a

IContrary to the State’s argunent, this Court did not distinguish
what it meant by “contami nation” at the crine scene or at the
FDLE crine |l ab. The fact that the State disagrees with M.
Swafford s interpretation nmeans an evidentiary hearing is



DNA m xture on hair sanples and the inconsistent and
inconclusive results within FDLE itself raise red flags that the
i ssue needs to be explored. The State did not discuss these red
flags nor their inplications in its brief.

Instead, the State argues that M. Swafford’ s requests for
the public records FDLE relied on and further testing to clarify
the inconclusive results are “beyond the scope” of Rule 3.853
and this Court’s order. The State argues that M. Swafford
cannot question FDLE unless it is at a Rule 3.851 hearing. He
cannot further test FDLE s inconclusive results or submt the
DNA results into evidence unless it is at a Rule 3.851 hearing.
He al so cannot have an expert of his own choosing to rebut the
state’s case unless he is certified by the two agenci es
delineated in Rule 3.853. Yet, Fla. R Cim P. 3.853
specifically provides for evidentiary devel opnent and further
testing with good cause shown See, Fla. Rule Ctim P. 3.853.

The State sidesteps the obvious inconsistencies in this
case, by saying any probl ens shoul d be addressed in a post -

conviction notion. It cites King v. State, 808 So. 2d 1237

(2002) to support its argument, however, the case is
di stingui shable. The King court had not specifically ordered
that the issue of contam nation be addressed in Rule 3.853

proceedi ngs. King' s procedural posture was different. M. King

required to resolve the issue. |If the State’s concerns are, as
it espouses, to get to the truth of the matter, then it shoul d
be interested in putting to rest the contam nati on controversy
by havi ng a hearing on the matter.



never filed a proper Mtion for DNA Testing under Rule 3.853.
Hi s notion was a successor 3.851 under warrant, not during
regul ar post-conviction proceedings, as it is here. M. King
had not shown that FDLE testing was inaccurate or that there was
any other type of DNA testing that could be done. This Court
found that no statute or rule required additional testing. See,

King v. State, 808 So. 2d at 1248. This Court did not say

additional testing was precluded if a proper predicate could be
shown.

The case of Duckett v. State, 918 So. 2d 224 (2005) is

equal |y m splaced here. Like King, M. Duckett did not file a
proper notion for DNA testing under Rule 3.853. This Court
remanded for DNA testing with a specific order limting the
testing. M. Duckett sought to have other itens tested w thout
filing the requisite notions and filed additional notions for
Brady informati on which were outside the scope of the order.

Duckett v. State, 918 So. 2d at 239.

M. Swafford has passed the threshold that M. King and M.
Duckett could not. He has denonstrated a reasonabl e probability
that he would be acquitted or receive a life sentence if the
test results were favorable to him M. Swafford filed a
legally sufficient notion for DNA testing and has been granted
| eave for DNA testing of the itens tested. But, he did not have
the opportunity to have an adversarial testing of the DNA
results in order to challenge the evidence. Thus, King and
Duckett have no value as authority here.

Even if Rule 3.853 were silent on the i ssue of an



evidentiary hearing and further testing, this Court ordered that
the contam nation issue be addressed. The State’ s proclamation
that it has an interest in preserving the evidence and has done
so for 24 years does not answer the question of whether

contami nation played a role in the inconsistency of the results
t oday.?

The State’ s brief never addresses the inconsistencies in
FDLE s test results even though FDLE identified male DNA on a
hair found on a white towel with a flower pattern which did not
match M. Swafford. It also found a “limted DNA m xture” but
obtained no “interpretable” results on the victinis fingernai
scrapings. A DNA m xture can indicate contam nation issues in
the testing procedures. FDLE al so found a DNA “m xture” on
hair evi dence that had been nounted on glass slides since the
1980s. FDLE was only able to test those hair strands that
contained a follicle with cells containing a nucleus. M.

Swaf ford argues that a hair follicle cannot originate fromtwo
per sons.

Further, the results of the acid phosphotase test also are
inconsistent. At trial in 1985, FDLE got a positive result for
aci d phosphat ase on vagi nal and anal swabs. FDLE s recent
testing indicates no acid phosphatase or senen is present. This

evidence directly rebuts the State’s case and shows M. Swafford

2t is not clear the level of commtnent the State had in
actually preserving the evidence when their own FDLE anal yst
testified that the sanples were badly degraded and there was
not hi ng they could do about that.

Vi



did not commt sexual assault or nurder. It also shows
cont am nation issues in the FDLE crine | ab.

After FDLE failed to get a result on the hair sanples, it
sent the sanples to Mtotyping Technol ogies for further testing.
Mtotyping obtained a result. Their test results show that a
hair found in the victinms panties did not belong to the victim
or M. Swafford. Either FDLE s testing was contam nated or the
sanples are truly from soneone el se. None of this evidence has
been presented in court, admtted into evidence or subjected to
exam nati on by counsel .

Moreover, the State does not address why it would be
preferable to duplicate in a Rule 3.851 notion and proceedi ngs
t he sane argunents that should be resol ved at the concl usi on of
the DNA testing. |If M. Swafford were to be required to file a
Rul e 3.851 notion wi thout a resolution on the contam nation
issue, it would be necessary for himto plead his concerns about
contam nation of the FDLE results without evidentiary support.
He woul d al so have to plead his clains wthout conducting an
exam nation of the FDLE anal ysts (a discovery function reserved
for Rule 3.853), and then file an anmended Rule 3.851 notion with
new information. Still, the State clains in its brief that an
evidentiary hearing on DNA testing is beyond the scope of this
Court’s remand and beyond the subject of Rule 3.853. See,
State’s Answer Brief at page 26.

Contrary to being “spurious allegations,”?® these are issues

SM. Swafford s argunent citation to contam nation exanpl es was,
contrary to the State’'s argunent, not a recitation of precedent.



M. Swafford wi shes to explore by exam ning the FDLE crinme scene
anal ysts and through further testing at his expense. He cannot
know the value of his allegations unless he is allowed the
opportunity to explore them

Contrary to M. Swafford, the State has unlinmted access to
the DNA testing informati on and FDLE anal ysts who conducted the
testing. The only way M. Swafford can determ ne whet her
contamnmi nation has occurred is to have his own expert conduct an
exam nation or further testing. Though the State clainms M.
Swaf ford is “disingenuous” in arguing that the State has bl ocked
his efforts to get definitive answers, it continues to do so
here. See, State’s Answer Brief at page 29.

The State al so argues that there has been “no show ng” that
testing done by FDLE is inaccurate. See, State’s Answer at page
28. Yet, it prevents M. Swafford’ s attenpts to do so. The
State repeatedly argues that the independent |aboratory M.

Swaf ford requested to resolve the inconsistencies is not
certified. It never addresses M. Swafford s argunment that the
State itself has used this same |aboratory in its own cases.

Once again, the State has conplete control. [t can use
what ever | aboratory it wi shes to conduct DNA testing, but M.
Swafford is restricted. Wiile Rule 3.853 does specify that
addi ti onal testing nust be conducted by a certified |aboratory,

all of the issues regarding this provision have not been

Hi s argument is that contam nation problens at FDLE are the
i ssues he would explore in an evidentiary hearing.

Viii



thoroughly litigated, as the rule is still new. Cf. Htchcock v

Dugger, 481 U. S. 393 (1987)[a jury nust be allowed to consider
non-statutory mtigators]; Espinosa v. Florida, 112 S. C. 2926

(1992)[jury weighing invalid aggravator unconstitutional]; Ring
V. Arizona, 122 S. . 2428 (2002)[jury nust find aggravators].

It is without question that in order to change or raise concerns
about a law, it nust first be challenged. Thus, M. Swafford is
not suggesting that the rules should not “apply to him” See,
State’s Answer Brief at page 28. He is challenging a bl anket
provi sion that precludes himfrom having a defense expert and
testing of his choice provided he can show that the testing is
sufficiently reliable.

Here, M. Swafford sought to use the sane DNA expert and
| aboratory the State has used. M. Swafford argued that he
shoul d be able to have a defense expert provided he can
denonstrate that the independent |aboratory, and its results are

sufficiently reliable to neet acceptable Frye v. United States,

293 F. 1013 (D.C. Cir. 1923) standards. No neani ngfu
exam nation can occur w thout this expertise and assi stance.

M. Swafford is not asking for a special exception for
hi nsel f. He argues that the purpose of the statute’s
certification | anguage was to ensure that independent testing be
done by reliable institutions. However, the restrictive
statutory language linmts only defendants to | aboratories
certified by two organi zati ons who make no guarantees as to
reliability. M. Swafford argues that the statute and rule

shoul d accommobdat e ot her net hods of establishing the reliability



of a laboratory. Certainly, the State is not suggesting that
the prosecutions in its cases that have used Dr. Bl akely and
Forensi c Sci ence Associ ates are now suspect and unreliabl e.

Just as it cannot say that accreditation by Anerican Society of
Crinme Laboratory Directors or National Forensic Science Training
Center has precluded | aboratories fromsuffering from

contam nation or prevented unreliable results. M. Swafford is
suggesting that his request for an independent | aboratory should
be addressed on a case-by-case basis and subjected to the sane
Frye analysis that is used in Florida' s capital trials. The
use of a different standard only in postconviction DNA cases

rai ses constitutional questions of equal protection and due
process violations that exist sinply because postconviction
defendants are further along in the appellate process. See,
United States Constitution, Sixth, Ei ghth and Fourteenth
Anmendnents. In these circunstances, M. Swafford is entitled to
relief.

CONCLUSI ON

For the foregoing reasons, this Court should vacate the
| oner court’s order denying M. Swafford' s request for further
DNA testing and allow himto obtain a definitive result, and
order the | ower court to conduct an evidentiary hearing.
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