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STATEMENT OF THE CASE AND FACTS

Respondent relies upon the follow ng:

Petitioner, Sammy Lee Lawson (Lawson), was charged in both
case nunbers 2003-CF-1301-A-02 and 2003-CF-1302-A-02 with one
count each of possession of cannabis with intent to sell and one
count of sale of cannabis. (R11,106, Vol 1). Lawson entered into
a plea agreenent on June 1, 2004, wherein he agreed to enter a
plea in both cases to two counts of possession of cannabis wth
intent to sell and, in return, he would receive a five-year
suspended sentence on the condition that he conplete three years
of drug offender probation. (R23-26, Vol I). He was sentenced
pursuant to the plea agreenent on June 1, 2004. (R35-43,120-128,
Vol 1). Condition 40 in the order of probation, which Lawson was
| ater accused of violating, specifically provided

You nust enter into, participate in, and
successfully conplete a [] substance abuse
[] al cohol abuse [] Drug Abuse [] Oher _
eval uati on and any t r eat ment program
subsequently prescribed by the treatnent
agency to which you are referred, including
aftercare program and be financially
responsi bl e for any treatnent rendered.
(R38, 123, Vol 1).

On January 21, 2005, affidavits of violation of drug

of fender probation were filed in each case alleging Lawson had

failed to pay his costs of supervision and failed to

successfully conplete or renmain in drug/alcohol treatnent.



(R44, 129,

Vol 1). Warrants were issued and executed

day. (R45,52-53,130, Vol 1). Amended violation of

the sane

probati on

affidavits were filed on April 19, 2005, which alleged the

followi ng violations of probation:

Violation of Condition Two (2) of the Oder

of Probation, by failing to pay the State of
Fl orida the anpbunt of $50.00 per nonth toward
cost of supervision, plus a 4% surcharge,
unl ess ot herw se exenpted, in accordance with
Section 948.09, Florida Statutes, and as
grounds for belief that the offender violated
probation, O ficer McSweeney states that the
of fender is $400.00 in arrears as of January
19, 2005.

Violation of Special Condition Forty (40) of

the Oder of Probation, by failing to

successfully conpl ete or remain in
drug/ al cohol treatnent until the provider
determnes that treatnment s no |onger

necessary, and as grounds for belief that the
drug of fender violated his probation, officer
McSweeney states that the offender was
unsuccessfully discharged from The Western
Judicial Drug Treatnent on January 19, 2005,
as told to Oficer MSweeney by Linda Carr on
January 19, 2005.

Violation of Condition Five (5) of the O der

of Probation, by failing to live and remain
at liberty wthout violating any |aw by
conmmtting the crimnal offense of C |I:
Possession of Crack Cocaine with Intent to
Sell Wthin 1000 feet of a Church, C II:
Sal e of Crack Cocaine within 1000 feet of a
church on 01/04/05, in Lake County, Florida,
and as grounds for belief that the offender
violated his probation, Oficer MSweeney
states that the offender was arrested on
04/ 11/ 05, for the said offense by Lake County
Sheriff's Ofice, as told to Oficer




McSweeney by the Lake County Sheriff Ofice
Arrest Report.

(R59, 135, Vol 1).

Crcuit Judge WMark J. Hill conducted a violation of
probation hearing on June 1, 2005. John MSweeny (MSweeny),
Lawson’s drug offender probation officer, revealed that he had
instructed Lawson on the terns of his probation on July 16,
2004. (R152-153, Vol 1I1). Lawson signed an acknow edgenent of
the conditions of his drug offender probation. 1d. One of the
conditions, condition 40, required Lawson to attend classes and
conplete the program at the Western Judicial Center (Wstern).
(R153, Vol 11). MSweeny was notified on Novenber 23, 2004, by
Linda Carr (Carr) from Western that Lawson had failed to attend
one of the sessions. (R154, Vol 11). According to Carr, Lawson
had been termnated from the program which was a violation of
Lawson’s  probation. Id. However, McSweeny spoke to a
representative from Western and was able to reinstate Lawson
with the wunderstanding that he would not mss any further
cl asses, or he would be termnated from the program conpletely
(R154-155, Vol 1I1). According to MSweeny, Lawson understood
that if he were termnated fromthe program his probation would
be violated. (R155, Vol I1).

McSweeny explained that it was the policy at the Wstern

that if a client mssed three classes, they were term nated from



the program Id. It was MSweeny' s understanding that a fair
amount of effort was made to hel p Lawson succeed in the program
Id.

In response to questioning from the court, MSweeny
addressed the other conditions, advising the court that Lawson
had not nade even one paynent on his costs of supervision.
(R156, Vol 11). MSweeny explained that Lawson had enpl oynent
i ssues, which he had discussed with Lawson in the context of
Lawson’s failure to pay any of his costs of supervision. Id. The
trial court also noted that on the nobst recent arrest report,
Lawson indicated he was a |aborer, not that he was unenpl oyed.
(R158, Vol I1). As far as the new | aw violation, the State chose
not to proceed on that condition at the time, although the State
intended on taking the new law violation to trial. (Rl56-157,
Vol 11).

Carr, from Western, also testified at the hearing. (R1l60,
Vol [I1). Carr identified Lawson as a client at Western. |Id.
Lawson enrolled in a substance abuse programin August. ld. This
program requi red Lawson attend twelve classes. (R162, Vol 1I1).
However, Lawson had several absences, which she believed were
due to transportation problenms. (R160, Vol I1). Usually, after
the third absence, a person is eligible for termnation, but
they were trying to work wth Lawson. 1d. However, after

Lawson’s ninth absence in Novenber, Lawson was term nated from



the program |1d. Carr explained that they agreed to reinstate
Lawson with the understanding that he could not mss any nore
classes or he wuld be termnated which would violate his
probation. (R161, Vol I1). After reinstatenent, Lawson attended
seven cl asses consecutively, and then he mssed a class. 1d.

Accordingly, as agreed, Lawson was term nated on January 19th.

1d.

Lawson testified that he had a job, and he had tried to
transfer his probation. (R163, Vol 11). He also had other
classes he was taking, including the batterers and abuse

program |d. Additionally, he had to serve 120 days in jail, so
he did not see the purpose in starting a job. I1d. Lawson
indicated that he did not pay any costs of supervision because
he was unenployed. 1d. Lawson mi ssed the class after attending
seven consecutively because he did not have a ride, and when he
call ed Western, an answering nachine picked up his call. (Rl64,
Vol 11).

In explaining why he nmissed nine classes, Lawson clained
that he figured after he mssed three classes, he was already
kicked out of the program (R164, Vol 1I1). However, after
speaking to his probation officer, he called the program and
| earned he would be able to return to the program [d. Wen
asked again, Lawson’s only guess as to the cause of his mssing

ni ne classes was transportation issues. |d.



Def ense counsel argued that there was no willful wviolation
since no specified tine was given for Lawson to conplete the
substance abuse program and three years renmained on his
probationary term so Lawson could have sought another program
(R165, Vol 11). Further, Lawson did not have the ability to pay
and had three years left to pay; as such, Lawson did not
willfully and substantially violate his probation. 1d.

The trial court orally pronounced the follow ng:

The Court will find that the defendant is in
violation of his probation, a substantial
vi ol ati on. Oficer Mc Sweeny from the
Department of Corrections testified that he
was the supervisor of this defendant, that he
was instructed on 7/16/04 of the conditions
of his probation, one of those conditions
bei ng condition 40. The defendant was on drug
of fender  probation, was assigned to a
particular class at Wstern Judicial, and
that he was unsuccessfully discharged. His
reasons for his absences are not persuasive
to this Court. Therefore, he is in violation
of his probation.

(R165, Vol I1). Also on June 1, 2005, an order of revocation of
drug of fender probation was rendered, which provided:

Violation of drug offender probation re:
condition (2), (40) & (5) as sworn to by drug
of fender probation officer John J. MSweeney
in affidavit of April 25, 2005 and being
sentenced to five (5) years departnment of
corrections with credit for county jail tine
and gain tinme earned.

(R78,147, Vol 1). Lawson was sentenced to two concurrent terns

of five years incarceration (which had been suspended) in the



Departnment of Corrections, with credit for tine served. (R74-

75, 145- 146, Vol 1; R165-166, Vol 11).

In an opinion affirmng the trial court’s revocation of

Petitioner’s drug offender probation, the Fifth D strict Court

of Appeal

certified the follow ng question as a matter

public inportance:

Lawson V.

DOES A TRIAL COURT ABUSE ITS DI SCRETION I N
FI NDI NG A DEFENDANT, WHO I S DI SCHARGED FROM A
COURT- ORDERED DRUG TREATMENT PROGRAM FOR
NONATTENDANCE, IN  WLLFUL WVICLATION OF
PROBATI ON  WHEN THE SENTENCI NG COURT DI D NOT
SPECI FY THE NUMBER OF ATTEMPTS THE DEFENDANT
WOULD HAVE TO SUCCESSFULLY COWPLETE THE
PROGRAM AND |IMPCSE A TIME PERIOCD FOR

COWVPLI ANCE?

State, 941 So. 2d 485, 492 (Fla. 5th DCA 2006) .

of great



SUMVARY OF THE ARGUMENT

This Court should answer the certified question in the
affirmative. The Fifth DOstrict Court of Appeal properly found
that Petitioner’s unwillingness to abide by the condition that
he successfully conplete or remain in drug treatnent constituted
a valid basis for violation. It is apparent that Petitioner is
not anenable to treatnent or supervision, his violations of his
conditions of drug offender probation were wllful and
substantial, and the trial court did not abuse its discretion by
revoking his probation based on the wllful and substantial
violation. Finally, Petitioner’s advocation of a per se rule
that the trial court can never find a willful and substantial
violation for being termnated from a substance abuse treatnent
program for nonattendance where the condition does not specify
the nunber of attenpts or the tine period allowed for successful

conpletion is not in accord with Florida | aw.



ARGUMENT

PO NT OF LAW

TH'S COURT SHOULD ANSWER THE
CERTI FI ED QUESTI ON I'N THE
AFFI RVATI VE AS THE TRI AL COURT DI D
NOT ABUSE I TS DISCRETION BY
REVOKI NG LAWSON' S PRCBATI ON.

In Lawson v. State, 941 So. 2d 485 (Fla. 5th DCA 2006), the

Fifth District Court of Appeal (DCA) concluded that a trial
court has the discretion to find a wllful and substantial
viol ation of probation even where a trial judge has not set tine
paraneters for a probationer to conply with the condition of
drug offender probation that he enter in, participate in, and
successfully conplete a substance abuse program |d. at 491-492.
Further, where it is clear that a probationer mnust undertake
conpliance with the court-ordered treatnent as soon as he or she
can be placed into a substance abuse program and if a
probationer fails to do so, a trial court has the discretion to
revoke probation, even where additional tine is remaining on his
probationary period. 1d. In this same vein, the trial judge al so
has the discretion to permt a probationer addi ti ona
opportunities where a probationer evidences a willingness to try
again. 1d.

The Fifth DCA certified the followng question to be a

matter of great public inportance:



DCES A TRIAL COURT ABUSE ITS DI SCRETION I N
FI NDI NG A DEFENDANT, WHO I S DI SCHARGED FROM A
COURT-ORDERED DRUG TREATMENT PROGRAM FOR
NONAT TENDANCE, IN  WLLFUL VICLATION OF
PROBATI ON  WHEN THE SENTENCI NG COURT DI D NOT
SPECI FY THE NUMBER OF ATTEMPTS THE DEFENDANT
WoULD HAVE TO SUCCESSFULLY COVPLETE THE
PROGRAM AND |IMPCSE A TIME PERIOCD FOR
COVPLI ANCE?

Lawson v. State, 941 So. at 492. This Court has jurisdiction.

See art. V, 8 3(b)(4), Fl a. Const . ; Fl a. R App. P.
9.030(a)(2)(A) (v).

It is well established that "[p]robation is a matter of
grace rather than right. The trial judge has broad discretionary

power to grant as well as revoke probation.”™ Diller v. State,

711 So. 2d 54, 55 (Fla. 5th DCA)(citing Robinson v. State, 442

So. 2d 284, 286 (Fla. 2d DCA 1983), rev. denied, 719 So. 2d 892

(Fla. 1998)). The evidence for revocation of probation need only
be sufficient to satisfy the conscience of the court that the

violation occurred. Rock v. State, 749 So. 2d 566, 567 (Fla. 3d

DCA 2000). Before a trial court can revoke a defendant's
probation, the state nust prove by a preponderance of the
evidence that the defendant wllfully violated a substanti al

condition of his probation. State v. Carter, 835 So. 2d 259

(Fla. 2002); Thomas v. State, 760 So. 2d 1138 (Fla. 5th DCA

2000). As noted previously, whether a defendant’s violation of
probation was willful and substantial is a question of fact and

will not be reversed on appeal unless an abuse of discretion is

10



shown. Carter, 835 So. 2d at 262)(citing Canakaris v. Canakaris,

382 So. 2d 1197 (Fla. 1980).

The primary goals of probation are to inpose conditions so

that: (1) the probationer will be rehabilitated; (2) society
will be protected from future crimnal violations by the
probati oner; and (3) the crine victims rights wll be

protected. Wodson v. State, 864 So. 2d 516 (Fla. 5th DCA), rev.

di sm ssed, 889 So. 2d 823 (Fla. 2004); see also Gubbs v. State,

373 So. 2d 905, 909 (Fla. 1979)(“Protection of the public is an
inmportant and proper consideration by the trial judge when
determ ning whether probation or conf i nement should be

i nposed.”); Bernhardt v. State, 288 So. 2d 490, 494 (Fla.

1974) (“It is well settled that the primary purpose of probation
is to rehabilitate the individual while he is at liberty under

supervision.”); Spry v. State, 750 So. 2d 123, 124-125 (Fla. 2d

DCA 2000)(“lIt is necessary to bear in mnd the various purposes
sought to be served by probation as a substitute for
penitentiary custody. The freedom of the individual is only one
of the desiderata. Rehabilitation and public safety are

others.”)(quoting from Sobota v. Wlliard, 247 O. 151, 427 P.2d

758, 759 (1967)); Crossin v. State, 244 So. 2d 142, 145 (Fla.

4th DCA 1971) (“The underlying purpose of probation is to give
the individual a second chance to live within the rules of

society and the law of the land during which tinme he can prove

11



that he will thereafter do so and become a useful nenber of
society. A grant of probation is a matter of grace and not of
right, such gant being subject to revocation at any tine the
court determ nes that the probationer has violated the terns and
conditions thereof.”).

A probationer who refuses to abide by his conditions should
not be entitled to remain at |arge. Wodson, 864 So. 2d at 516;

Cf. State ex rel. Roberts v. Cochran, 140 So. 2d 597, 599 (Fla.

1962) (“[T] he offender is not entitled to remain at large if he
persists in crimnal tendencies. The trial judge who prescribes
probation in lieu of inmediate inprisonnent is allowed a broad
judicial discretion to determ ne whether the conditions of the
probation have been violated, and, therefore, whether the
revocation of probation is in order. Wile this discretion is
not unbridled and should not be arbitrarily exercised, it is
necessarily broad and extensive in order that the interests of
society may be protected against a repeating offender or one who
disregards the conditions stipulated for his renmaining at
| arge.)

Lawson contends that the trial court’s failure to specify
the nunber of attenpts or inpose a tinme period for conpliance as
part of the condition violated due process protections, in that
Lawson was not given adequate notice that his failure to abide

by this condition would result in a violation. Initially,

12



Respondent would note that this issue was never raised below, as
Petitioner argued below that there was no wllful violation
since no specified time was given for Lawson to conplete the
subst ance abuse program and since three years remained on his
probationary term Lawson could have sought to satisfy this
condition by enrolling in another program This is different
fromthe due process claimraised herein, and, thus, the |ack of
notice argument has been unpreserved for appeal. See, e.g.,

Steinhorst v. State, 412 So. 2d 332 (Fla. 1982)("[l]n order for

an argunment to be cognizable on appeal, it nust be the specific
contention asserted as |egal ground for the objection,
exception, or notion below. ") The fact that the notice issue was
not included in the Fifth DCA's certified question underscores
the fact that the notice issue was not raised below As this
precise challenge to Petitioner’'s revocation of probation was
never made below, it is unpreserved for appellate review.

The Fifth DCA did address the notice issue after concl uding
that the contrary district court authority nust be prem sing
t hese decisions, inter alia, on the lack of sufficient notice.

In Lawson, the Fifth DCA relying upon Ertley v. State, 785 So.

2d 592 (Fla. 1st DCA 2001), and Britt v. State, 775 So. 2d 415

(Fla. 1st DCA 2001), concluded that:

fair notice can be satisfied by conditions of
probation that provide reasonabl e individual s

13



of conmmon intelligence the basis to know and
understand its neaning.

Lawson, 941 So. 2d at 489. In other words, probationary
conditions need to be clear enough that a reasonable person can
conprehend them in a comobn sense manner, but the conditions do
not have to be so specific as to provide for every possible
contingency. Gbviously, it is inmpossible to provide for every
possi bl e contingency, so the conditions need to be flexible and
wor kable. As noted by Justice Pariente in the context of sex
of fender treatnent prograns:

Because each t r eat ment pl an i's

i ndividualized, it is not always realistic

for the trial judge to specify tine

paranmeters for conpletion at the tinme of

sent enci ng. Nevert hel ess, t he pr obati on

officer should clearly comunicate to the

def endant, both in witing and verbally, the

specific details of the individualized

treatnment plan so that there is no question

that the defendant is specifically on notice

of exactly what is expected and when.
Wodson, 889 So. 2d at 824 (Pariente, C.J., concurring).
Simlarly, with substance abuse treatnent, an inflexible
schedul e would not serve either the purpose of drug offender
probation or the probationer’s need for treatnent.

Here, as the Fifth DCA pointed out, Lawson was well aware

that he was required to successfully conplete his substance

abuse treatnment program As part of his plea agreenment, Lawson

was required to successfully conplete drug offender probation.

14



Section 948.001(4), Florida Statutes (2005), defines drug
of fender probation as "a form of intensive supervision

with individualized treatnment plans.” In fact, participation in,
and conpl etion of, specialized treatnment plans devel oped by the
Departnment of Corrections is a primary conmponent of drug
of fender probation. See § 948.20(1), Fla. Stat. (2005)("The
Departnment of Corrections shall develop and adm nister a drug
of fender probation program which enphasizes a conbination of
treatnent and intensive comrunity supervision approaches and
which includes provision for supervision of offenders in
accordance with a specific treatnent plan.").

On July 16, 2004, Lawson was advised of the conditions of
his drug offender probation by his probation officer, which
i ncluded condition 40, that he “enter into, participate in, and
successfully conplete” a [substance abuse] treatnent program and
“any treatnment program subsequently prescribed by the treatnent
agency to which you are referred.” Lawson began attending
Western substance abuse program soon thereafter in August of
2004. However, after Lawson m ssed nine neetings (three absences
usually resulted in termnation from this progranm), Lawson was
term nated fromthe program on Novenber 23, 2004, due to |ack of
attendance. As the program Lawson was ordered to attend required

twelve neetings and the testinony was that he mssed nine of

15



his twelve neetings, or, in other words, that he had already
m ssed seventy-five percent of his neetings.

Lawson’s own testinony reveals that he understood he woul d
be termnated fromthe programif he m ssed three neetings, as he
claimed that one of the reasons he mssed nine neetings was
because he figured that he had already been kicked out after
m ssing three nmeetings. Most inportantly, when Lawson was advi sed
that he could return to the program he was put on notice that if
he m ssed one neeting he would be termnated from the program
whi ch would violate his probation. Furthernore, there was never
any testinony or evidence that Lawson had made inquiries about
ot her progranms or attenpted to reenter the Westside program

Allowing a probationer to choose when he or she conplies
with the condition of probation that the probationer enter in,
participate in, and successfully conplete a substance abuse
treatment program would not serve the goals of drug offender
probation, especially where, as here, the probationer obviously
requi res substance abuse treatnent, and even after Lawson was
warned that he would be termnated and his probation violated if
he m ssed one nore neeting, Lawson still m ssed a neeting

As the Fifth DCA pointed out, essentially, Lawson is
arguing that he gets to decide when he submts to drug treatnent

and that he wll decide how many chances he wll have to

16



conplete it. Lawson 941 So. 2d at 491. As explained by the Fifth

DCA:
We sinply cannot accept the perverse notion
that such decisions should be left to the
whim or caprice of any crimnal defendant,
much |ess one I|ike Lawson who has twce
t hunbed his nose at the trial court, his drug
counsel or, and his probation officer.

| d. at 491.

As noted by Lawson, the asserted conflict centers around the
finding that drug offender probation can be wllfully and
substantially violated when a probationer is termnated from a
subst ance abuse treatnment program where there is tinme renaining
on the probationary term Lawson, 941 So. 2d at 487. This is so
even where the date of conpletion or the nunber of attenpts at
conpl i ance was not specified. 1d. Lawson references several cases
which hold that it is an abuse of discretion to find a wllful
and substantial violation based on the failure to conplete a
treatment program where a defendant has expressed a w l|lingness
to conplete some form of counseling, and the order did not
specify the period within which to conplete the program or how

many chances he woul d be given to obtain success. See Quintero v.

State, 902 So. 2d 236 (Fla. 2d DCA 2005)(trial court abused its
discretion by finding wllful and substantial violation for
failure to conplete a counseling program where no specification

of time for conpletion); Mtchell v. State, 871 So. 2d 1040 (Fl a.

17



2d DCA 2004) (unexcused absences from sex offender treatnent
of fender program not wllful and substantial violation where no
specification when program should be conpleted or how nany

chances woul d be given to conplete progran); Dunkin v. State, 780

So. 2d 223 (Fla. 2d DCA 2001); O Neal v. State, 801 So. 2d 280

(Fla. 4th DCA 2001)(no willful and substantial violation where

defendant failed to conplete batterers progran); Butler v. State,

775 So. 2d 320 (Fla. 2d DCA 2000)( defendant's failure to enrol

in GED classes was not a willful and substantial violation of his
condition of probation where his failure to conply resulted from
confusion regarding the requirenent and  because of a
transportation problem not because of a deliberate act of
m sconduct. Further, the condition did not specify a tinme by
which classes were to begin and the probation officer did not

specify a date certain for conpliance); Salzano v. State, 664 So.

2d 23 (Fla. 2d DCA 1995) ( abuse of discretion to find willful and
substantial violation for failure to conplete a residential
al cohol program where defendant expressed a wllingness to
conplete some form of counseling, probation officer never
explained that a condition of his comunity control was to
conplete the program and the order did not specify the period
within which to conplete the programor how many chances he woul d

be given to obtain success).

18



A reading of the authority relied upon by Lawson reveals
that sonme of these cases have facts which distinguish them from
the instant case, while others provide very few facts, so it is
i mpossible to distinguish them An exanple of the fornmer is
found in Butler, where the failure to attend his CED cl asses
resulted from confusion regarding the requi r ement and
transportation problens. |d. at 321. Here, there was no |ack of
notice, as Lawson was put on notice after he was term nated from
Western the first time that if he mssed another neeting, he
would be termnated and his probation violated. The Quintero
opinion, on the other hand, has very few facts regarding
appellant’s violation of the condition requiring himto undergo
donesti c violence intervention treatnent. I[d. at 236. However
assunmng there is conflict and these cases ae correct, and a
trial court never has the discretion to find a wllful and
substantial violation of probation where tine paraneters have
not been set for a probationer to conply with the condition of
drug offender probation requiring successful attendance and
conpl etion of a substance abuse program these cases are not in
accord wwth Florida | aw and shoul d be reversed.

In State v. Carter, supra, this Court explained that:

In the instant case, the district court
improperly applied a per se rule when it
relied on More and Sanders in reaching its
conclusion that the failure to file a single
nmonthly report as a matter of law is not a
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subst anti al vi ol ati on, and t hus not
sufficient to justify a probation revocation.
Such a holding neans that under no
circunstances could a failure to file a
single report justify a revocation of
probation. Such a per se rule strips the
trial court of its obligation to assess any
alleged violations in the <context of a
defendant's case. Trial courts nust consider
each violation on a case-by-case basis for a
determ nati on of whether, under the facts and
circunstances, a particular violation is
w llful and substantial and is supported by
the greater weight of the evidence. In other
words, the trial court nust review the
evidence to determ ne whether the defendant
has made reasonable efforts to conply wth
the terms and conditions of his or her
pr obati on.

Id. at 261(enphasis added). It is to the trial court that the
discretion to find a wllful violation is granted as “[t]he
trial court is in a better position to identify the probation
violator's notive, intent, and attitude and assess whether the

violation is both willful and substantial.” State v. Carter, 835

So. 2d at 262.

Thus, a per se rule prohibiting in all cases a trial court
from finding a willful violation of drug offender probation
nerely because the court did not specify the nunber of attenpts
or inpose a time period for conpliance is inconsistent with the
requirenent that a trial judge consider each violation on a
case-by-case basis for a determnation that a particular
violation is willful and substantial. In fact, the instant case

is illustrative of just how such a per se rule could thwart the
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goal s of drug offender probation. Here, Lawson was term nated
for m ssing nine nmeetings (where three absences usually required
termnation), and when he was allowed to return, he was
specifically told he could not m ss one neeting or he would be
termnated from the program and his probation violated. The
trial judge in this case specifically found Lawson's reasons for
hi s absences to be unpersuasive. Thus, being fully on notice of
the potential consequences, the term nation was his fault.

As this Court pointed out in State v. Carter, 835 So. 2d at

261: “[t]he probation system operates wunder a trenendous
wor kl oad. In order to mintain its effectiveness, al

participants, including the defendants, nust conply wth the
requi rements inposed wupon them” Petitioner wllfully and

substantially failed to conply with the court ordered condition
which is at the heart of drug offender probation, i.e.,
subst ance abuse treatnment. Accordingly, on the nerits, the Fifth
District's decision in this case should be affirned.

Condi tions of probation are not aspirations, and the tinely
fulfilling of these conditions is a prerequisite to remaining on
probati on. Probation does not anticipate an ammesty or vacation
period where a probationer is not required to do anything to
meet its requirenents. The condition that a drug offender enter
in, participate in, and successfully conplete a substance abuse

treatment program puts a probationer on notice what is expected
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of him Any drug offender granted the grace of drug offender
probation should be required to immediately abide by these
conditions not only to facilitate his or her rehabilitation,
but, also, for the protection of society. O course, the deal
with the people of the State of Florida presupposes that the
drug offender will abide by these conditions so that, in return,
he or she is allowed to remain free in society. An essential
part of that bargain, though, requires a drug offender to
denonstrate that he or she is capable of rehabilitation in that
the probationer actively seeks to becone rehabilitated to avoid
reof fendi ng. For those whom drug abuse treatnent is necessary,
Wi t hout attendance at the treatnment, it is highly unlikely that
the drug offender will becone rehabilitated.

Based on the foregoing facts and authorities, this Court
should answer the certified question in the affirmative.
Additionally, Lawson's advocation of a per se rule that the
trial court always abuses its discretion by finding a wllful
and substantial violation where a defendant who has been
di scharged from a court-ordered drug treatnent program when the
court does not specify the nunber of attenpts the defendant
woul d have to successfully conplete the program and inpose a
time period for conpliance, is not in accord with Florida |aw
Finally, it is apparent that Lawson is not anenable to treatnent

or supervision, his violation of drug offender condition
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requiring substance abuse treatnment was willful and substantial,
and the trial court did not abuse its discretion by revoking his
probation based on the wllful and substantial violation. The
Fifth District Court of Appeal properly found that Petitioner’s
unwi | lingness to abide by this condition of drug offender

probation constituted a valid basis for revocation.
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CONCLUSI ON

Based on the foregoing argunent and authority, the State
respectfully requests that this Honorable Court answer the
certified question in the affirmative, thus affirmng the Fifth
District Court’s opinion upholding the revocation of Lawson's
pr obati on.
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