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Constitutional Provisions

article |, section 2, Florida Constitution



STATEMENT OF IDENTITY OF AMICUS CURIAE

Your amicus curiaeis The Real Property Probate & Trust Law
Section of The FloridaBar. We are agroup of Florida lawyers that
principaly practicein the areas of red edtate, trust and estate law and who
are dedicated to serving al Florida lawyers and the public in these fields of
practice. We produce educational materials and seminars, assist the public
pro bono, draft legidation, draft rules of procedure and occasionally befriend
courtsto assist on issues related to our field of practice Our Section has
over 10,000 members.

Our entire membership is impacted by this case, as we draft trusts and
fund them and teach other lawyers how to do so. The failure of the district
court below to give effect to all of the termsin section 689.07(1), Florida
Statutes, will effectively ater too many truststo count. The intent of the
grantor/settlor in deciding who shall be the objects of his or her bounty will
simply become irrelevant. Hence, our interest in this case, and our aliance
with the appellant’ s position that the decision of the district court should be
reversed.

Pursuant to Section bylaws, the Executive Council of the Section
voted unanimousdly to appear in this case if permitted by the Court. The

Executive Committee of the Board of Governors of the Florida Bar has



approved the Section’s involvement in this case as being within the purview
of the Section. Robert W. Goldman, Esquire, and John W. Little I11, Esquire
are co-chairs of the amicus committee of the Section, which is charged with

preparing amicus briefs for the Section.

SUMMARY OF ARGUMENT

The Circuit Court of Appeals asked this Court to review the deed to
Mr. Raborn and decide whether it, as a matter of state law, transferred afee
simple interest in the real property to Mr. Raborn, individualy.

The intent of a grantor in making a conveyance and the intent of a
settlor in making atrust are the polestars from which we interpret deeds and
trusts. These common law concepts were codified in section 689.07(1) with
acatchall clause that a trustee will be treated as owning real estate in fee
simple “unless a contrary intention shall appear in the deed or
conveyance...”. Theintent of the grantor/settlor in this case was expressy
and erroneoudly ignored by the district court, but was recognized and
highlighted by the Circuit Court of Appeals. In fact, the question certified to
this Court is so loaded with the grantor’ sintent to transfer the property in
trudt, it practically answers itself:

Whether, under Florida Statutes section 689.07(1) asit existed

before its 2004 amendment, this Deed-which is arecorded red
estate conveyance deed to a named trustee of a private express
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trust identified in the deed by name and date, and contains other
language referring to the unrecorded trust agreement, the
settlors, and the beneficiaries-conveys only legal title to the
property in trust to the grantee as trustee.

In re Raborn, 470 F.3d 1319, 1324 (11" Cir. 2006)*

In the unlikely event this Court determines that the deed transferred
the property to Mr. Raborn, individually, the Circuit Court of Appeals asked
this Court to determine whether, as a matter of state law, the 2004
amendment to section 689.07(1) applies retroactively to this case. Id.

The Legidature speaks through its legidation, not its staff. The
language of the legidation is clear and, absent a constitutional infirmity,
must be applied as clearly written. Remedia statutes intended to clarify

existing legidation and apply retroactively, if indeed remedial, do not

unconstitutionally impair vested rights.

!Interestingly the Circuit Court of Appeals emphasized that it was not
certifying this question because it was in “substantial doubt” about the
correct answer. Instead, it was certifying the question because it was
outcome determinative and there was no controlling precedent of this Court.
Id.



ARGUMENT

l. STANDARD OF REVIEW

In order to answer the certified questions this court will need to
review and interpret a deed and construe a statute. The interpretation of a
deed, like other documents, is something this Court doesde novo. See
Gossett & Gossett, P.A. v. Mervolion, 941 So. 2d 1207,1210 (Fla. 4" DCA
2006); Wilson v. Rex Quality Corporation, 839 So. 2d 928, 930 (Fla. 2d
DCA 2003). Further, the standard of review for statutory construction is de

novo. BellSouth Telecomms., Inc. v. Meeks, 863 So. 2d 287, 289 (Fa.2003).

[I.  THE DEED TO DOUGLAS RABORN TRANSFERRED
PROPERTY TOHIM IN TRUST

This case turns on the proper interpretation of section 689.07, Florida
Statutes. Section 689.07(1) provides as follows:

(1) Every deed or conveyance of real estate heretofore or
hereafter made or executed, in which the words "trustee” or "as
trustee" are added to the name of the grantee, and in which no
beneficiaries are named nor the nature and purposes of the trust,
if any, are set forth, shall grant and is hereby declared to have
granted a fee smple estate with full power and authority in and
to the grantee in such deed to sdll, convey, and grant and
encumber both the legal and beneficid interest in the real estate
conveyed, unless a contrary intention shall appear in the deed or
conveyance, provided, that there shall not appear of record
among the public records of the county in which the real
property is Situate at the time of recording of such deed or

-4-



conveyance, a declaration of trust by the grantee so described
declaring the purposes of such trust, if any, declaring that the
real estate is held other than for the benefit of the grantee.

Florida law requires that courts interpret section 689.07 in a manner
consistent with its purpose. See Smalbein v. Volusia County School Board,
801 So. 2d 169 (Fla. 5" DCA 2001). Courts are not to construe the statute
absurdly or in a manner that leads to harsh results. See City of S.
Petersburg v. Sebold, 48 So. 2d 291, 294 (Fla. 1950) (en banc). And, courts
are to interpret the statute in a manner that gives meaning to all phrases used
in the law, without construing words within a section in isolation from one
another. See Hechtman v. Nations Title Insurance of New York, 840 So. 2d
993, 996 (Fla. 2003); Jonesv. ETS of New Orleans, Inc., 793 So. 2d 912,
914-15 (Fla. 2001)

Further, the legidative history of a statute is irrelevant where, as here,
the wording of the statute is clear, See Aetna Cas. & Sur. Co. v. Huntington
Nat'l Bank, 609 So. 2d 1315, 1317 (Fla.1992), and courts “are not at liberty
to add words to statutes that were not placed there by the Legidature.”
Hayesv. Sate, 750 So. 2d 1, 4 (Fla.1999).

Asfor the purpose of section 689.07, this Court should follow Jones

v. ETS of New Orleans 793 So. 2d at 914 (court's analysis of the meaning of

statutory term must be based on statutory interpretation guided by Supreme



Court's prior case law interpreting the applicable statutes). Interpreting a
substantially identical predecessor version of this law, this Court said the
statute “ ...was intended to prevent ... any fraud being perpetrated upon all
who might subsequently rely upon the record when dealing with the
grantee.” Arundel Debenture Corporation v. Le Blond, 190 So. 765, 767
(Fla. 1939). The statute avoids clouding title for third parties who deal only
with the trustee. See Adams v. Adams, 567 So. 2d 8 (Fla. 4" DCA 1990)

Employing Florida s tools of statutory construction, for section
689.97(1) to cause atransfer in fee to atrustee, individualy, there must be a
third party who, as aresult of a dearth of information, cannot recognize with
any certainty that the grantee is holding real estate in trust and that his or her
interest is limited to exercising certain powers and duties. The statute
indicates that if the trust document is recorded or if the beneficiaries are
listed in the deed to the trustee or if the nature and purpose of the trust are
described in the deed, then the third party is deemed to recognize the trust
relationship and the trustee/grantee will not be treated as a fee smple owner
of the deeded property.

The law further provides that the trustee/grantes will not be treated as
afee smple owner of the deeded property if the language of the deed or

conveyance indicates a contrary intent. As a matter of Florida common law,



not inconsistent with the statute, the settlor/grantor’ s intent is indeed crucia
to any analysis of trust and deed issues. Piersonv. Bill, 182 So. 631 (FHa
1938); Knauer v. Barnett, 360 So. 2d 399, 405 (Fla. 1978); L’ Argent v.
Barnett Bank, N.A., 730 So. 2d 395, 397 (Fla. 2d DCA 1999)°

The district court’s order addressad intent, but in a footnote simply
said that the multiple references to the trustee and trust agreement were
insufficient. The district court seemed to missthe real question. Does any
reasonable person, including the district court judge, having read the deed at
issue, honestly believe the deed was intended to convey title to the trustee
individually, rather than in trust? We dare to think no reasonable person
would confuse the deed as having passed the family farm on to an individual
rather than in trust.

An anaysis of the deed that is the subject of this appeal reveasthe
manifest intent of the grantors to deed the real estate in trust, to a particular
trust identified quite specifically in the deed, aong with language regarding
the nature of the trust and the trustee’ s powers and interest as trustee.

To be sure, the district court’ s erroneous ruling is not without

precedent, but it is without support in Floridalaw. The decisions that seem

2 Statutes should be construed to harmonize with the common law, unless a
contrary intent is clearly expressed in the statute. See Hollar v. International
Bankers Insurance Company, 572 So. 2d 937, 939 (Fla. 3d DCA 1991).
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to support the district court’sruling are Schiavone v. Dye, 209 B.R. 751
(S.D. Fla. 1997) and In Re Crabtree, 871 F.2d 36 (6" Cir. 1989). These
decisions, like the decision below, seem to ignore the significance of the
grantors' intent as expressed in the deed unless that intent is precisely
expressed through alisting of beneficiaries, a statement of the nature and
purpose of the trust, or by recording of the trust. Despite the statutory
language to the contrary, intent of the grantor otherwise expressed in the
deed appeared to be irrelevant in those cases®
The statutory construction used by these courts not only failsto

interpret the statute as awhole, it leads to absurd and harsh results and is
wholly inconsistent with the purpose of the law and Florida practice.
Indeed, Florida practitioners heretofore understood that identifying the trust
in the deed was sufficient to avoid the “fee-simple” default conveyance to
the trustee individualy:

Under F.S. 689.07, a conveyance of real property to a

person as “trustee” without atrust date or without a trust

identifier is presumed to create afee smpletitle in the

named person asif the words “as trustee” were not
present.

* The Schiavone and Cralbtree decisions do not indicate if they too had the
substantial identification of the trust and other expressions of intent to
convey to atrust that appear in the deed in this case Schiavone certainly
suggests that very little language regarding the trust and the trustee' s power
was included in the quit claim deed that was the subject of that case 209
B.R. a 753.



Administration of Trudsin Florida, Chapter 14, Title Problems and Issues §
14.11 (3 ed. 2001). And, concerns about fraud on third persons, which is
what the Legidature intended to avoid through 689.07, do not exist in the
present case. Theidentity of the trust in this case and the power of the
trustee were anything but a secret upon the recordation of the deed at issue.

It isalso no surprise that the trust document was not recorded. The
hallmark of trust documentsis their private and confidential nature. Rare
indeed is the case where an instrument of trust is recorded in the public
records. Perhaps more rareis to find a deed which exposes the names of the
beneficiaries to the public, or, for that matter, to the beneficiaries
themselves. Again, the ideais repugnant to the private nature of the trusts.
See Fleece, Joseph W. and Kdlly, Karen M., Basic Estate Planning In
Florida, “Funding The Living Trust”, 89.11 (Fla. Bar 2000) (“One of the
perceived advantages of aliving trust isthat it preserves the privacy of the
grantor in the ultimate disposition of the trust assets. ...Because one of the
functions of aliving trust is to keep the grantor’s affairs private, the
recording of the trust instrument in the public records is not a desirable
event.”)

The district court’ s decision, if upheld, would have a major impact in

probate aswell. If property deeded to atrustee in the form used in this case
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Isto be included in the trustee' s personal bankruptcy estate, then it would
seem that the property should also be included in the trustee' s probate estate.
Property held in many trusts with deeds similar to these will need to be
included in the estates of dead trustees for estate tax purposes. In addition,
once the property isincluded in the dead trustee' s estate, the property is
subject to the dead trustee’ s creditors. Imagine all of the closed estates that
will have to be reopened to address this “newly discovered” property.

The district court’s ruling could also have a drastic impact on
corporate trustees. |If property deeded to atrustee in the form used in this
case isto be included in the trustee' s personal bankruptcy estate, then it
would seem that the property should also be included in the corporate
trustee' s financial statements. If the district court’ s ruling is correct,
publicly traded corporate trustees doing business in Florida may have to go
back and restate their financial statements to include those assets.

These results are uniformly inconsistent with the settlor/grantor’ s
intent. When the settlor/grantor transferred property to atrust, he or she
intended to transfer the trust estate ultimately to his or her beneficiaries, not
in fee to the trustee or the trustee’s creditors. And the right of a
settlor/grantor to transfer his or her property as he or she desiresis an

extremely valuable property right recognized by the Supreme Court of the

-10 -



United Statesin Hodel v. Irving, 481 U.S. 704, 715 (1987) and in article |,
section 2, Florida Congtitution, as interpreted by this Court in Shriners

Hospitals For Crippled Children v. Zrillic, 563 So. 2d 64, 67 (Fla. 1990).

1.  SECTION 689.07, ASAMENDED, APPLIES RETROACTIVELY
AND TO THE RABORN DEED

Remedial or procedural statutes do not fall within the constitutional
prohibition against retroactive legidation and they may be held immediately
applicable to pending cases. Seg, e. g., Turner v. United Sates, 410 F.2d 837
(5th Cir. 1969); City of Lakeland v. Catinella, 129 So. 2d 133 (Ha.1961);
Grammer v. Roman, 174 So. 2d 443 (Fla.2d DCA 1965). See Birnholzv. 44
Wall Sreet Fund, Inc., 880 F.2d 335, 339 (11th Cir. 1989)

“A remedial statute is designed to correct an existing law, redress an
existing grievance, or introduce regulations conducive to the public good. It
Is also defined as [a] statute giving a party a mode of remedy for awrong,
where he had none, or adifferent one, before.” Fontev. AT & T Wireless
Servs,, Inc., 903 So. 2d 1019, 1024 (Fla. 4th DCA 2005), quoting Adams v.
Wright, 403 So. 2d 391, 394 (Fla.1981).

The legidative change to 689.07(1) merely stated what had previoudy
been thought by Floridareal estate lawyers to be obvious, namely that

identifying atrust by title or date in a deed was indicative that the deeded
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property was being deeded to the trustee in trust, rather than outright to him,
individually.

Section 2 of Laws of Florida 2004-19 provides:

The amendments to section 689.07, Florida Statutes, provided
by this act are intended to clarify existing law and shall apply
retroactively.

These words are refreshingly clear and succinct. Therefore, the court
below erred under state law when it waded into the ambiguous phrasing of a
well-meaning legidative staff. See Aetna Cas. & Sur. Co. v. Huntington
Nat'l Bank, 609 So. 2d 1315, 1317 (FHa.1992). Further by considering the
staff analysis, rather than the words of the legisature, the district court
effectively rewrote the above-quoted legidation, which compounded the
error. See Hayes v. Sate, 750 So. 2d 1, 4 (Fla.1999).

The bankruptcy trustee never had avested right in the real property
under the old version of 689.07. The Legidature ssmply underscored that
fact for the court below and for those bankruptcy judges and trustees who

might otherwise make the same mistake regarding an innumerable number

of deeds funding trusts with real estate.
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CONCLUSION

Thisis not a game of form over substance where we play “gotcha’
with the property rights of Floridians. Everyone involved in this case knows
the grantors intended to deed their property in trust. That intent, evidenced
in the deed aone, should be the beginning and end of theinquiry. Though it
thought itself clear on that point, when the court below so misapplied the
words of the statute, the Legidature stepped in, as it should, to clarify its
intent and protect the citizens it represents.

For these reasons, the court should determine that the deed in this case
transferred property to Mr. Raborn in trust.

Respectfully submitted,
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Robert W. Goldman, FBN 339180
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Naples, FL 34102

Telephone: 239 436-1988
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