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PRELI M NARY STATENMENT

Ref erences to the record on appeal [record volunes 1-17] and
the trial transcripts [record volunmes 18-28] wll be designated
by the record volume nunber and appropriate page nunber.
References to the “Addendunt record will be designated as (AR-
Vol . #/ page #). References to the supplenental record will be

desi gnated as (SR-Vol. #/ page #).
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STATEMENT OF THE CASE AND FACTS
STATEMENT OF CASE AND FACTS

On Christmas Eve, Decenber 24, 1997, John Cardoso, an
enpl oyee at a “Big Lots” store in St. Petersburg, was shot and
killed by a masked gunman during an armed robbery. On March 21
2000, the defendant, Charles Peterson, was indicted for the
first-degree murder of M. Cardoso. (V1/1-2) The defendant’s
jury trial was held from July 19, 2005 through July 27, 2005.
(V12/ 2075- 2082)

The State’s case included evidence of the Big Lots arned
robbery/ murder, and collateral crimes evidence of three other
robberies commtted by the defendant.

The Big Lots Robbery/ Mirder

On Christmas Eve, 1997, custoner Robert Davis was in the Big
Lots store shortly before closing. M. Davis saw a black nan
pacing in the aisle in the back of the store. (V26/1371-1372)
M. Davis watched the man for about five mnutes. (V26/1373)
M. Davis described the man as between 5 9" and 5107, of medium
build, with a thin nmustache. (V26/1373) Wwen M. Davis left Big
Lots, the man was still in the back of the store. (V26/1373)
VWhen viewing a third photopack, M. Davis identified the
def endant as the man at the Big Lots on Christmas Eve, 1997.
(Vv26/ 1376-1377) However, M. Davis could not rmake any positive
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in-court identification. (V26/1378)

On Christmas Eve, 1997, the Big Lots store closed at 6:00
p.m, and assistant manager Karen Smith checked the front doors
to nmake sure all the custonmers were gone and the doors were
| ocked. (V25/1273; 1343) In addition to assistant manager
Karen Smith, the following enployees were still on duty:
assi stant nmanager Maria Soto, stocker Josh MBride, custoner
service representative Wanda Church, cashier Shirley Bellany,
and stock clerk John Cardoso. (V25/1272; V26/1341)

Assi stant managers Smith and Soto were in the cash office
when they heard a noisy ruckus, like banging furniture or
firecrackers; Ms. Smth went to investigate and she was
confronted by a masked gunman. (V25/1278-1279; V26/1344-1348)
The assail ant was African-Anmerican, about 5 6” tall, w th pudgy
cheeks and a small build; he wore latex gloves and a dark
st ocki ng mask, and brandi shed a small dark gun. (V25/1279-1280;
V26/ 1350) The nmasked gunman was very derogatory; he used
profanity, f--ker, demanded all the noney, and repeatedly called
the wonen “bitches.” (V25/1281-1282; V26/1352) He put the gun
to Karen's head, grabbed her arm and marched Karen, Maria, and
Shirley down the hallway. (V25/1284) He al so put the gun in
Maria Soto’' s back. (V26/1351) \When they stopped at the break

room they saw John Cardoso’s body. They stepped over John’s



body and went into the break room Then, the masked gunnman t ook
t hem back to the stock roomand told themto get down on their
hands and knees in a line. (V25/1285; V26/1351; 1369) According
to Maria Soto, the man continuously threatened to kill them to
do what he had done to John. (V26/1352)

At that point, Josh cane around the corner through the stock
room doors. (V25/1286) The robber profanely demanded to know if
there was anyone else in the store; he repeatedly told themto
stay on their hands and knees and told themnot to | ook at him
(Vv25/1287; V26/1353) Karen told the armed gunman that there was
a cashier still up front; he grabbed Karen by her hair and neck
and pulled her to her feet. The other enployees were |eft
kneeling in the stock roomand they were told that they better
not go anywhere because it didn’'t make any difference to him -
he was already in trouble. (V25/1288) The masked gunnman kept
t he gun pointed at Karen's head and forced her to call Wanda and
get her to cone to the back of the store. (V25/1289-1291) Wen
Wanda wal ked back, the gunman took the gun away from Karen’s
head and pointed it at Wanda and told her to cone with themto
the cash office. (V25/1293) After Wanda put the tills in the
cash office, he pointed the gun at Karen again and directed them
back to the stock room Josh, Maria and Shirley were still

there. (V25/1294-1296) Shirley Bellamy’s hands were bound wth



pl astic straps. (V26/1370)

The masked gunman told Karen to unlock the back door, which
she did; the gunman held onto her arm and he kept the gun
poi nted at her head. When they went back to the well-lit cash
of fice, Karen was alone with the gunman. (V25/1294-1295) The
gunman forced her back out to the store in order to get a
backpack to hold the noney; he kept telling her to hurry up, you
bitch, put the noney in the bag, and he repeatedly denmanded t hat
she not | ook at him (V25/1297) The masked gunman demanded t he
noney fromthe tills; he did not want the G — d--- change, but
he wanted the “rolled” nmoney fromthe safe and the noney from
the “little blue box” in the safe. (V25/1298) The gunman told
Karen not to move and he went back and forth to check on the
ot her enpl oyees. (V25/1298-1299) After she’'d finished filling
the bag with noney, he then took Karen and Shirley and Josh back
to the enpl oyee | ounge, where John was, and made them | ay down
on the floor. (Vv25/ 1300) The man kept using profanity and
telling the enployees not to look at him (V25/1301) After
about 15 - 20 m nutes, Maria went to the front and entered her
conbi nation for the robbery. (Vv25/ 1301) Wanda went to the
parking lot and called the police. (V25/1301) Karen was stil
in the break room along with Shirley, Josh, and John, when the

police arrived. (Vv25/ 1302) Karen Smith identified the



defendant, Charles Peterson, as the robber, both from a
phot opack and in person at trial. (V25/1304; 1306; 1309; 1312)
Prior to viewing the photopack, Karen saw the defendant’s
pi cture on television, but she didn’t know his name and didn’t
know if it was the same picture. (V25/1307) Before trial, Karen
was 90% sure of her identification; after being in the same room
with himat trial, Karen was 100% certain. (V25/1304)

Maria Soto was unable to identify anyone in the photopack.
(Vv26/1358; 1365) Maria noted that the defendant was wearing the
sanme clothing in court that the robber had worn: a white shirt
and no tie. (V26/1362) Her identification was based on the
clothing because she was unable to see the robber’'s face.
(V26/ 1362; 1364) Shirley Bellamy was unable to make an
identification. (V26/1369)

The victim John Cardoso, was shot in the back. The .25
caliber bullet pierced his left ribs, perforated his aorta, both
| ungs, and eventually lodged in his liver. (V26/1384-1385) The
bullet trajectory went from back to front, left to right, and
downwar ds. (V26/1385) The gunshot residue was consistent with a
gunshot from |l ess than a foot away. (V26/1386)

The evidence seized during execution of search warrants
i ncluded: cut pantyhose (V24/1114-1119, located in a dresser in

the defendant’s father’s hone); three latex gloves (V24/1129;



1133-1138, located in a kitchen drawer in the defendant’s
sister’s hone); pieces of pantyhose (V24/1129; 1139, located in
the defendant’s notorcycle), and a pair of black pantyhose
(V24/1130; 1143-1152, located in driver's side door of the
def endant’ s vehicle).

The Collateral Crines

The Wllianms rule evidence related to the defendant’s three
ot her robberies.

The Fanmily Dollar store in Tanpa was robbed at gunpoint on
February 14, 1997. After the store closed, a masked gunman
wearing a dark spandex mask confronted store enployees Mary
Pal m sano and Alice Rabideau. (V23/965-967) The man was bl ack
and about 56" tall. (V23/972) The gunnman kept screami ng at the
wonmen not to look at him he used profanity, called them
“bitches,” nmade both women get down on the floor, and he tied
them up with either phone cords or extension cords. (V23/973-
974) The man demanded the “big noney” and put the gun to Ms.
Pal m sano’s head. (V23/977) The armed gunman had trouble
| eaving since the back door was | ocked and, therefore, he had to
get the keys from Ms. Palm sano in order to get out the back
door. (V23/974) DNA evidence fromthe crinme matched the DNA
profile of the defendant. (V23/991; V23/1025; 1028; 1071)

On May 12, 1998, the Phar-Mr drug store was robbed after



closing. (V26/1426-1432) Co-nanager d endene Day was confronted
by an African-American man who was about 56" tall, nmedium
build, wore a black nylon nmask, |atex gloves, and carried a
bl ack gun. (V26/1432-1434) The man grabbed Ms. Day, put the gun
to her head, demanded that she not |ook at him and wanted to
know how many enployees were in the store. (V26/1435) He
instructed Ms. Day to call the other enployees to the back room
and he then directed all three wonmen to get down on the ground.
(V26/ 1437; 1439) He used nearby black electrical tape to try
and tie the three enployees. When he ran out of tape, he used
plastic strapping. (V26/1437-1438; 1471) The nman made Ms. Day
go with him to the front of the store and get the noney.
(V26/ 1440) He stuffed the noney into a nearby manila envel ope.
(V26/1441) After he got the noney, he took Ms. Day to the back
of the store, bound her hands with box strapping and |eft her
with the other enployees before |eaving out a |ocked door.
(V26/ 1445-1449) The victims could not identify the msked
gunman. (V26/1456; 1474)
The Phar-Mor store surveillance from wvay 12, 1998 at 10:12
p.m — 11:36 p.m was authenticated. (V23/1236) Jane CGosha, the
def endant’s forner girlfriend, and Ron Hi Il man, Jane’s brother
and a friend of the defendant, both identified the defendant,

Charles Peterson, as the man in the Phar-Mr surveill ance



vi deot ape. (V25/1256; V26/1422) Peterson’s black Hilfiger t-
shirt was visible on the videotape and it was anong the clothing
photographed in WIlie Peterson’s house. (V25/1254; 1265)
Sonetime between 1996 and 1998, when Jane Gosha |ived with the
def endant, she discovered both a | arge anount of cash and a gun.
(V25/ 1243- 1247)

The McCrory’s robbery occurred in August of 1998. Although
McCrory’'s normally closes at 6:00 p.m, it remained open unti
8:00 p.m on Saturday night. (V27/1577) Shortly before 6:00
p.m on Saturday, supervisor Ann Weber was confronted by a man
wearing a stocking over his face. (V27/1571) The man had high
pudgy cheekbones and he was carrying what appeared to be a
reddi sh-brown sem -automatic gun. (V27/1571) The man told Ms.
Weber not to look at himor he would kill her. (V27/1572) The
man demanded noney. (V27/1572) She put the noney bags on the
floor and the man called her a “bitch”. (V27/1573) The man al so
t ook nmoney in deposit bags that contained checks, credit card
slips, deposit slips, and a pick-up receipt. (V27/1575)

Al t hough a cashier at the front of the store was ringing the
bell for assistance, the man made Ms. Weber get down on the
floor. (V27/1578) Ms. Weber heard the man rummagi ng around, and
she then heard the back door open and close. (V27/1578)

During the execution of a search warrant at Wllie



Pet erson’s home, the police recovered a green bank bag bel ongi ng
to McCrory’s. (V17/1558; V27/1582) The bag contained a pellet
gun and a white plastic bag from McCrory’s, with approxi mately
30 checks and store receipts, a bank deposit slip for Nations
Bank, a receipt dated August 29, 1998, and a $20 bill
(V17/1563—41566; V27/1584-1587) The defendant’s fingerprint was
on a recei pt and on a check. (V27/1598)

Ann Weber identified the defendant from a photopack and
infornmed the | aw enforcenent officer that she was “90% sure of
her selection. (V27/1580) At trial, Ann Wber also nade an in-
court identification of Peterson. (V27/1588) On July 27, 2005,
the jury returned a verdict of guilty as charged. (V12/2082;
2127)

On July 29, 2005, the jury reconvened for the penalty phase.

(V12/2128) The State and defense stipul ated that the defendant
was previously convicted of eight (8) prior felonies (V12/2131-
2133), and also stipulated that, on Decenber 24, 1997, the
def endant was under sentence of inprisonnment (life parole).
(V12/2134-2135) The jury recomended the death penalty by a
vote of eight to four. (V12/2129) A Spencer hearing was held
on Septenber 23, 2005. On Cctober 3, 2005, the defense filed a
Moti on Concerning Penalty Phase Proceedi ngs. On Novenber 7,

2005, the trial court held a hearing on this nmotion and ruled



that the Defendant was not entitled to a new penalty phase.

On January 6, 2006, the trial court issued a conprehensive
sentencing order, setting forth detailed findings of fact and
concl usions of law (V13/2334-2350) The trial court found three
aggravating factors: (1) under sentence of inprisonnent at the
time of the nurder (great weight); (2) previous felony
convictions (great weight); and (3) commtted during the
comm ssion of a robbery (significant, but not great weight).
(V13/2337-2340) The trial court found the following nmtigating
circunstances: (1) the defendant’s nental condition (little
weight); (2) low 1Q (little weight); (3) famly relationship
(some weight); (4) work history (sone weight); (5) exenplary
discipline record in jail/prison (little weight). (V13/2340—
2347) The trial court rejected two proposed statutory
mtigators: ability to conform conduct to the requirements of
the |law and age. (V13/2341-2343) The trial court also found
that the jury did not rely upon any inperm ssible aggravating
factors of lack of remorse or failure to testify. (V13/2347—
2348) The trial court’s sentencing order states, in pertinent
part:

l. Aggravati ng Factors

Three aggravating factors exist in this case. As
referred to above and as expl ained below, the court

finds that each factor is established beyond a
reasonabl e doubt by overwhelm ng and/or unrebutted
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evi dence.

A. The Defendant was under a sentence of
i npri sonment at the tinme of the nurder. 8
921. 141(5)(a), Fla. Stat.

It is undisputed that at the tinme of the nurder in
this case, the Defendant was under active supervision
on life parole for three 1981 robberies. He was placed
on parole in those cases in 1992. Parole constitutes a
sentence of inprisonment for the purposes of 8§
921.141(5)(a), Fla. Stat. Jackson v. State, 530 So. 2d
269 (Fla. 1988). This aggravating factor was
establi shed beyond a reasonable doubt by docunents
entered into evidence during the State’s case in chief
and stipulation of the parties.

The court gives great weight to the aggravating
factor that the Defendant was under a sentence of
i nprisonment at the time of the nurder. In fact, the
sentence of inprisonnent was for three robbery
of fenses of a simlar nature to the Defendant’s entire
crim nal history.

B. The Defendant had previous convictions for
vi ol ent felony offenses. 8 921.141(5)(b), Fla. Stat.

It is undi sputed that the Defendant has thirteen
prior violent felony convictions resulting in a tota
of nine |life sentences2. Based upon the stipul ation of
the parties, judgnments and sentences entered into
evidence, and victim testinony, it was established
that since 1981, the Defendant has thirteen violent
felony convictions including nultiple arnmed robberies
and sexual batteries. The evidence also established
beyond a reasonabl e doubt

2 The Defendant was on active parole on three of those
life sentences at the time of the nurder in this case.

t hat each of these convictions involved the type of
life threatening crine contenplated by this aggravat or
in which the perpetrator canme in direct contact with a
human victim Lews v. State, 398 So. 2d 432 (Fla.

11



1981). The evidence also established that these
violent felonies occurred prior to the nmurder of M.
Cardoso. Hess v. State, 794 So. 2d 1249, 1265 (Fla.
2001). The Defendant’s violent crimnal history
extended over the course of nineteen years, but
unfortunately did not end with the tragic nurder of
M . Cardoso. Even after M. Cardoso’ s nurder, the
Def endant continued his pattern of violence by
comm tting additional robberies.

Two of the Defendant’s prior victins testified
during the guilt or penalty phases of the trial
regarding the circunstances of the crines that were
comm tted against them Their testinony is summarized
as follows:

i. Mary Pal m sano

On February 28, 2001, the Defendant was sentenced
to six life sentences and two five year terns for two
counts of false inprisonnent, two counts of arned
robbery with a firearm and four counts of sexual
battery wth a deadly weapon. Each of these
convictions arose from the sexual Dbatteries and
robbery of Mary Palm sano and Alice Rabidue on
Val entine’s Day, February 14, 1997.

Ms. Pal m sano testified during the guilt phase of
the trial regarding the violent nature of the robbery
and false inprisonment. She and Ms. Rabi due worked at
a Famly Dollar Store and had just closed the store
for the evening. They were accosted by the Defendant,
who was di sgui sed by a mask on his face and carrying a
firearm The Defendant threatened the wonmen, ordered
themto lie on the floor, repeatedly referring to them
as “bitches” and demanding to know where the “big
noney” was.

When the phone rang, the Defendant forced M.
Pal m sano to answer. The caller was her husband, and
t he Defendant held a gun to her head while he |istened
in on her conversation. He tied each woman up wth
cords from the store and robbed them of the day’s
proceeds before taking the keys and fleeing fromthe
store’s | ocked rear exit. The judgnments and sentences
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fromthis incident were introduced into evidence by
stipulation in the penalty phase and further
established that the Defendant commtted nultiple
sexual batteries on each victim

ii. Dale Sm thson

On Decenber 10, 1981, the Defendant was convicted
and sentenced to prison for a series of violent crines
including a burglary and assault, an aggravated
assault with a firearm and three additional arned
robberies commtted with a firearm One of these
convictions arose from the arned robbery of Dale
Sm thson in May 1981.

M. Smthson testified that he was working as a
gas station attendant when he encountered the
Def endant hiding in a storage room after closing tine.
The Def endant was di sgui sed by sungl asses and a hat.
He held a small handgun to the back of the victims
head, threatened to shoot him and ordered him to
explain how to open the cash register. The Defendant
then forced the victimto lie on the ground and tied
himup with cloth he had brought to the gas station.
After stealing noney from the cash register, the
Def endant stole noney from the victim s back pocket
and took his wallet, which he ultimately threw on the
victim s back.

The court gives great weight to the statutory
aggravating factor that the Defendant had previous
convictions for violent felony offenses, thirteen in
al |

C. The Defendant commtted the nurder during the
comm ssion of a robbery. 8 941.141(5)(d), Fla. Stat.

Wil e the Defense argued m sidentification in the
guilt phase of trial, it is undisputed that the nurder
of M. Cardoso arose during the robbery of a Big Lots.
Evi dence during the guilt phase of the trial
established that the Defendant entered the Big Lots
shortly before closing and hid until the store cl osed.
Then, disguised by a dark nylon mask and gl oves and
carrying a pistol, he accosted the enployees who
remai ned after closing. He held the pistol to various
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enpl oyees’ heads as he threatened them and shouted
orders. He forced the enployees to lie face down in a
break room at the rear of the store, ordering them not
to look at his face and to follow his orders. He
threatened to kill them if they did not follow his
orders. He forced the enpl oyees to twice wal k past M.
Cardoso as he lie bleeding to death on the floor. He
ti ed one enployee’s hands behi nd her back and forced
anot her enpl oyee to return to the cash room where he
stole approximately $10, 000. 00. Finally, t he
Def endant fled the store carrying a bag of noney and
t he pistol

Thi s aggravating factor was found beyond a reasonabl e
doubt by the jury, and the court is not persuaded by
the Defense argunent t hat this aggravator IS
unconstitutional . Furthernmore, the Florida Suprenme
Court has expressly rejected this argunent. Blanco v.
State, 706 So. 2d 7, 1 1(Fla. 1997); Hudson v. State,
708 So. 2d 256 (Fla. 1998); Francis v. State, 808 So
2d 110, 136 (Fla. 2001). | ssues relevant to this
argunent are also addressed in the discussion entitled
“Lack of Premeditation —Non-Statutory.”

The court is mndful that the mtter of the
Def endant having commtted the nurder during the
conm ssion of the robbery has been, to some extent,
considered by the jury in the guilt phase of the
trial. Because it has already been considered to sone
degree, the court now gives significant but not great
wei ght to this statutory aggravating factor.

1. Mtigating Factors

The Defense argued that a nunmber of mitigating
factors exist in this case, both statutory and non-
statutory. Several of these factors were presented to
the jury and the court during the penalty phase of the
trial. Oher factors were presented to the court in
t he Defense’ s Sentenci ng Menorandum and Menor andum of
Law in Support of Jury Override Sentence. The court
notes that several of these factors overlap or are
repetitive. The court is mndful that it is essential
to consider all mtigating factors, but finds that
they are nost properly analyzed and categorized as
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foll ows:

A Capacity - The Defendant’s ability to conform
his conduct to the requirenents of |aw or appreciate
the crimnality of his actions was substantially
i mpaired. 8§ 921.141(6)(f), Fla. Stat.

The Defendant presented testinony on this point
from Dr. Maher and Dr. MClain during the penalty
phase of the trial. Each doctor had an opportunity to
interview the Defendant.

Dr. Maher is the physician and board certified
forensic psychiatrist who reviewed various records
from the Defendant’s history and interviewed the
Def endant. He testified in his deposition and during
the sentencing hearing that he believed the
Def endant’ s capacity to conform his conduct to the
requi renments of |aw and his-capacity to appreciate the
crimnality of his conduct were [sic] substantially
inpaired as a result of his borderline intellectua
capacity and his immturity. Dr. Maher stated that the
Def endant had an intellectual capacity which was bel ow
average but above the retarded range, with an 1Q
sonmewhere between 75 and 85. Other than the 1Q test
results thensel ves, however, the evidentiary support
for Dr. Maher’s opinion was tenuous.

In contrast to Dr. Maher’s opinion are the facts
of the Defendant’s crimnal history. The nurder of
M. Cardoso, WIllianms3 rule crines, and prior violent
felonies were not inpulsive crines commtted by the
Def endant in the heat of passion. Rather, they were
carefully planned events utilizing increasingly
sophi sticated preparation. The Defendant thoroughly
prepared for each crine by |earning the hours and days
of each business’ operation, scoping out available
exits and security, and attending to the nunber of
personnel. He commtted the crines at times and on
days, such as Christmas Eve and Val entine’ s Day that
mnimzed the risk of being caught but maxim zed
profit.

These were crines conmtted to obtain noney, not
out of heightened enmotion. Clearly, the Defendant was
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able to successfully prepare for and plan each robbery
over time and delay acting on his plan until the
appropriate nonent. The evidence established that the
Def endant was in total control of his actions, and his
ability to delay his crimnally violent actions until
circunstances were nost favorable is indicative of a
nore hei ghtened, rather that dimnished capacity.

Dr. Maher’s opinion that the Defendant was unabl e
to appreciate the crimnality of his actions is
equal ly inconsistent with the evidence presented in
both the guilt and penalty phases of the trial. The
Def endant had been previously prosecuted for and
convicted of sim|lar robberies and sentenced to life
in prison. |n engaging

3 Wllianms v. State, 110 So. 2d 654 (Fla. 1959).

in this new series of crimnal actions the Defendant
went to great lengths to prevent his identification,
wearing gloves and a mask, threatening to kil
wi tnesses who resisted or attenpted to |ook at him
and using itens fromthe crime scene to carry stolen
money and to bind victins. By using itens fromthe
crime scene, he was able to prevent any forensic
associ ati on between hinself and evidence left at the
scene. As Dr. WMher acknow edged the Defendant
clearly understood that his actions were crimnal, but
was allegedly unable to consciously appreciate as a
“human bei ng” the extrenme suffering he was inflicting
on his victinms.

Dr. Maher suggested that the Defendant |acked the
full enot i onal capacity of an adul t and was
functioning at the emotional |evel of fourteen to
si xteen year old. Dr. Maher could offer no objective
evi dence to support this conclusion, and could point
to no environnmental cause for the Defendant’s arrested
enoti onal devel opnent other than that the Defendant
had to overcone his limted intelligence at school and
overcone that he was a “poor black man in the
community.”

Dr. McClain is another forensic psychol ogi st who
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tested the Defendant’s 1 Q She testified that the
Defendant’s 1Q was in the borderline range. However
she did not testify that the Defendant’s |1 Q prevented
himfromconform ng his conduct to the requirenments of
| aw or appreciating the crimnality of his actions.

The court notes that the Defendant was thirty-
ei ght years old at the tine of the nmurder, had already
spent nearly a decade in prison, naintained consistent
enpl oynent for seven years following his release from
prison, and had commtted a series of sophisticated
and cal cul at ed robberi es.

Dr. Maher conceded that the Defendant understood
that his Dbehavior was crimnal. As previously
expl ai ned, Dr. Maher’s opinion that the Defendant had
a dimnished ability to understand and appreciate the
wr ongf ul ness of his behavior is inconsistent with the
evi dence presented during the guilt and penalty phases
of the trial. Overall, the court finds that the
Def endant has failed to establish that his ability to
conform his conduct to the requirenments of [aw or
appreciate the crimnality of his action was inpaired
and therefore gives this statutory factor no weight.
However, the court will include consideration of the
Defendant’s nental condition as a non-statutory
m tigator bel ow

B. Age at the Tine of the Crime — The Defendant
functions at the enptional level of a fourteen to
Si xteen year old. 8 921.141(6)(g), Fla. Stat.

The Defendant was born on August 11, 1959 and was
thirty-eight years old on the day he nurdered M.
Car doso. Dr. Maher testified that based on the
Defendant’s records and his interviews wth the
Def endant, the Defendant functions enotionally at the
| evel of a fourteen to sixteen year old.

Dr. Maher suggested that the Defendant | acked the
full enot i onal capacity of an adult and was
functioning at the enotional |level of a fourteen to
si xteen year old. Dr. Maher could offer no objective
evi dence to support this specul ati on, and coul d point
to no environnmental cause for the Defendant’s arrested
enoti onal devel opnent other than that the Defendant
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had to overcone his limted intelligence at school and
was a black man in the community. Dr. Maher d so
testified that even a child in elenmentary school has
the ability to understand that robbery and nurder are
wr ong.

The court finds that the Defendant was mature
enough to extensively pl an out sophi sti cat ed
robberies, had a job for seven years, and mintain

fam | i al rel ati onshi ps. These observati ons
denonstrate that the Defendant was capable of
functioning as a mature adult. Overall, though, the

court finds that the Defense has established that the
Defendant is emotionally immture but gives this
statutory factor little weight, as the immturity did
not inpair himin planning the sophisticated robbery.

C. Low 1 Q - Non-Statutory

Dr. MClain is the forensic psychologist who
conducted the Defendant’s 1Q testing. She testified
that with respect to the Defendant’s overall 1Q
functioning, his 1Q was within the borderline range.
As noted above, Dr. McClain did not testify that the
Defendant’s 1Q prevented him from conformng his
conduct to the requirenents of |aw or appreciating the
crimnality of his actions.

Dr. Maher described the Defendant’s 1Q as being in
the | ow normal range. However, Dr. Maher’s testinony
failed to establish that this factor has any
significant relation to his ability to appreciate the
crimnality of his actions. The Defendant’s ability to
commt the crime as described above is inconsistent
with a low to borderline IQ Further, the ability to
mai ntai n consi stent enpl oynent for seven years is al so
a contradiction.

The court finds that the Defendant does have a | ow
to normal 1Q However, the court gives this finding
little weight, as he was clearly able to plan out his
robberies in an increasingly sophisticated manner. As
menti oned above, the Defendant thoroughly prepared for
each crime by learning the hours and days of each
busi ness’ operation, scoping out available exits and
security, and attending to the nunber of personnel. He
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conmtted the crines at times and on days that
m nimzed the potential for being caught but maxim zed
profit.

D. Background, Environment, and Mental Status —Non-
Statutory

As expl ai ned above, the court has found that the
Def endant’s nmental status does not amount to a
statutory mtigating circunstance. However, the court
now analyzes whether his background and the
envi ronnent in which he was raised, conbined with his
mental status, constitutes a non-statutory mtigating
circunst ance.

Dr. Mher testified that the Defendant faced
certain challenges in his life. He specifically
referenced the Defendant’s |low to normal 1Q and
growing up as a black man in the community. The
Def endant’s nother testified that the Defendant was a
loving son and a well behaved child. She did not
indicate that his childhood was plagued by abuse or
ot her probl ens.

For the reasons articul ated above the court finds
t hat the Defendant does not suffer from any type of
ment al or enotional disturbance other than sone degree
of immturity and a low I Q The court finds that the
Def endant has sonme limted nental inpairnment but gives
this finding little weight in light of the Defendant’s
ability to work around these inpairnments by conmtting
sophi sticated robberies. The court further finds that
t he Defendant’s background and the environment in
whi ch he was raised does not mtigate this crine.

E. Fam |y Rel ationshi ps —Non- St at ut ory

During the penalty phase of the trial, the
Def endant’ s not her and ni ece each testified regarding
their relationship wth the Defendant. Their
testimony established that the Defendant was well
behaved as a child and was a positive father figure to
his niece. Although there is very little objective
proof of this assertion, the court is reasonably
convinced it has been established because the standard
for the establishnent of the existence of this factor
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is relatively |ow. The court gives this mtigator
some wei ght.

F. Work Hi story —Non-Statutory

The Defendant’s nother testified that t he
Def endant mai ntai ned consistent enploynent for seven
years after his release on parole. Again, the
relatively |ow standard for the establishnent of such
a factor reasonably convinces the court that this
factor exists and the court gives it sonme weight.

G Exenpl ary Disciplinary Records in Jail/Prison —
Non- St at ut ory

During the penalty phase of the trial, the
Def endant presented Linda Dyer as a witness. M. Dyer
is the classifications supervisor and custodian of
records for the Pinellas County Sheriff’'s O fice. She
keeps records of all the disciplinary reports, which
are issued whenever an inmate breaks a rule of the
jail. Ms. Dyer testified that the Pinellas County
Sheriff had custody of the Defendant from January 19,
2001 through the date of the penalty phase. Duri ng
that tinme, he had one disciplinary report. She
testified that based on her twenty-one years of
experience in classifications, one disciplinary report
in over four years is a good record. The Def endant
al so entered into evidence a disciplinary report from
the Hillsborough County Jail revealing that the
Def endant had one disciplinary report issued agai nst
him during the tine he was incarcerated there.
Additionally, Dr. Maher testified that the Defendant
is able to behave and function properly when he is
placed in a highly controlled and supervised prison
environnent. The court finds that this mitigating

circunmstance was established but gives it little
wei ght .
H. Lack of Preneditation - Non-Statutory

The Defense argues that the death penalty should
not be inposed because the State did not prove that
t he Defendant acted with preneditation or that he had
the intent to kill M. Cardoso. However, the court
finds that anple evidence of preneditation was
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presented at trial.

The Defendant shot M. Cardoso when they were
alone inside a break room at Big Lots. W t nesses
heard what sounded |ike a struggle or confrontation,
and the autopsy revealed bruising on M. Cardoso’s
ri ght shoul der, arm and hand consistent with having
occurred at or inmmediately before the shooting. The
fatal gunshot wound entered the victims upper |eft
shoul der bel ow t he neckline and travel ed dowmward in a
back to front, | ef t to right trajectory.
Circunstantial evidence including the path of the
bul l et, the distance fromwhich the gun was fired, and
the fact that the gun was ainmed at a vital area,
striking the lung, liver, and mjor blood vessels,
suggests that M. Cardoso was shot while in a
subm ssive, kneeling position with his torso |eaning
toward the floor and the Defendant standi ng above him
while M. Cardoso was not struggling and posed no
i medi ate threat to the Defendant.

Even after firing the fatal gunshot, the Defendant
executed the robbery as planned w thout allow ng other

enpl oyees to call for nedical help to save M.
Cardoso’s |ife. Throughout the robbery, the Def endant
repeatedly threatened to kill victins who di sobeyed

his commnds and held a |oaded pistol to victins’
heads. All this evidence indicates that the Defendant
was prepared to use lethal force to overcone any
resi stance he encount er ed during t he pl anned
conm ssion of the robbery.

Even if the court was to find that there was no
evidence of preneditation, the lack of prenmeditation
alone is not a legal bar to the inposition of the
death sentence. Since the Defendant acted al one and
personally shot M. Cardoso, it was unnecessary for
the court to either instruct the jury or to make
specific findings under Enmund v. Florida, 458 U.S
782 (1982) or Tison v. Arizona, 481 U S. 137 (1987).

The Court’s holding in Ennund that an acconplice
in a first degree felony nmurder could not be sentenced
to death if he did not actually kill or intend to kil
or intend that |lethal force be used was |ater nodified
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in Tison. |d. at 146. There, the court held that an
acconmplice in a felony murder who did not hinself
inflict the fatal wound was nonet hel ess subject to the
death penalty if he was a nmmjor participant in the
underlying felony and showed reckless disregard for
human life. Id. at 158. By authorizing the inposition
of the death penalty on acconplices who did not
possess the intent to kill, both the United States’
Suprene Court and the Florida Supreme Court have
clearly ruled that preneditation is not a prerequisite
to capital punishment.

The court finds that the Defendant has not established
this factor and therefore gives it no weight.

D. I nval i d Aggravating Factors —Non-Statutory

The Def endant cont ends t hat t he jury’s
recommendation was based on invalid aggravating
factors. Specifically, he contends that his alleged
| ack of renorse and failure to testify are inproper
aggravating factors and cannot be considered. Sochor
v. Florida, 504 U S. 527, 532 (1992).

The Defense also presented this argunment in his
Moti on Concerning Penalty Phase Proceedings in which
he requested a new penalty phase. The court
t horoughly reviewed and heard this issue and denied
t hat notion on Novenber 7, 2005. Here, the Defendant
again contends that the jury inproperly considered his
| ack of renmorse and failure to testify in making its
sentenci ng recommendation. \Vhile the court’s ruling
is unchanged, it is appropriate to briefly address the
matter in this sentencing order as well.

During the trial, the court had well-acquainted
herself with relevant |aw concerning proper argunent
with respect to aggravators and mtigators in cases
where the death penalty is sought. Prior to the
closing argunents in the penalty phase, the court
specifically advised the attorneys of the |awful
paranmeters of said closing, and that the court would

be listening very closely to the remarks of the
attorneys and would not hesitate to intercede in its
responsibility to assure a fair trial. Anong the |ist
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of comrents the court prohibited was any attenpt on
the part of the State to argue “lack of renorse” as an

aggravat or. The court was well aware that |ack of
renorse is an inproper aggravator and cannot be
consi der ed. The court was alert to any potential

i nproper argunent in this regard. Earlier, during the
cross-exam nation of defense witness Dr. Mher by
Assi stant State Attorney Crow, the Defense objected
that M. Crow s questioning was noving into an area of
“renorse, or lack of renorse.” In fact, the court
found that while M. Crow s questions were proper,
t hat he should use caution in asking such guestions.
The court zealously ensured throughout the penalty
phase that there be no argunment of |ack of renorse as
an aggravator and the court is well-satisfied that
such an inpropriety did not take place.

At no tinme during the trial did the State attenpt
to prove any aggravating factors by introducing
evi dence of |lack of renobrse, nor did it argue |ack of
renorse as a non-statutory aggravator. Two primry
t hemes exi sted throughout the Defense’s penalty phase
presentati on. First, that the Defendant’s actions
were not preneditated and second, that the Defendant’s
actions were the result of sone type of nental
i npai rment or dimnished capacity. Such argunents
invited the State to, anong other things, provide
evidence and argunents that the Defendant’s actions
were preneditated and that he had the capacity to know
that his actions were wong. Addressing these areas
by either side necessarily involves testinony and
argument regarding the Defendant’s state of mnd at
the time of the killing. “Renorse,” though, is an
entirely different concept having to do with regret
for some past deed. The State has correctly argued
that renmorse is not related to the Defendant’s intent
during a crime but is instead defined as “a gnaw ng
distress arising froma sense of guilt for past wongs
(as injuries to others).” Beasley v. State, 774 So 2d
649, 672 (Fla 2000).

The focus of the State was not on “renorse” in any
way. Rather the focus of the State was on the state of
m nd of the Defendant during the nurder. The State’s
cross-exam nation questions and argunent in this
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regard were invited by the Defense, but would have
ostensi bly been proper even had they not been invited.

The Defendant also alleges that the jury foreperson’s
out of court statenments prove that the jury inproperly
considered his lack of renorse and also his failure to
testify in rendering its decision. The coments at
issue here were made to journalists and printed in
articles in the St. Petersburg Tines and the Tanpa
Tri bune. However, Florida |law prohibits the use of
juror testinmony to inpeach a verdict. 8 90.607(2)(b),
Fla. Stat.; Sinms v. State, 444 So. 2d 922 (Fla. 1984)
(Juror testinobny concerning the jury' s alleged
consideration of the Defendant’s failure to testify
was inadm ssible as this is a matter that inheres in
the verdict). Devoney v. State, 717 So. 2d 501 (Fl a.
1998) (Juror testinmony that jury may have relied on
i nadm ssi bl e evidence, which the court had instructed
them to ignore, was inadnmssible as a basis for
granting a new trial).

Summary of Mtigating Factors

The court finds that with regard to the various
mtigating factors, the follow ng were established:
the Defendant had a good relationship with at |east
two fam |y menbers, maintained consistent enploynment
for seven years after his release on parole, had an

exenplary disciplinary record while in jail, had the
mental immturity of a teenager and had a low to
normal 1 Q The court has given each of these factors
some or little weight as set out above. It is notable

that some of these factors, while establishing
mtigation, also support a finding that the Defendant
was able to appreciate the crimnality of his actions.

Proportionality Revi ew

The court recognizes that the Supreme Court of
Florida will conduct a proportionality review of the
sentence in this case. See Dixon v. State, 283 So. 2d
1 (Fla. 1973). The nost logical interpretation of the
evidence in this case established that the Defendant
intentionally and with preneditati on shot M. Cardoso
during the comm ssion of a robbery. The Def endant
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shot M. Cardoso while M. Cardoso was unarnmed and
kneeling on the floor in a passive position. Further
t he Defendant was on parole at the time of the nurder
and had committed thirteen prior felony offenses.
Not hing about the nature of the offense, the
Def endant’ s age, ment al ability, or backgr ound
suggests that a death sentence for his conduct would
be disproportionate. Furthernore, the court’s review
of other capital cases has led the court to conclude
that the death penalty would be a proportionate
sentence in this case.

Concl usi on

The court finds that the State has established
t hree aggravating factors beyond a reasonabl e doubt,
and the court further finds that five mnitigating
circunstances have been established. The court
recogni zes that in considering the aggravating and
mtigating circunstances, there is no arithnetic
formula. It is not enough to weigh the nunber of
aggravat ors against the nunber of mtigators. The
court carefully considered the nature and quality of
each of the aggravators and mtigators.

The aggravating circunstances in this case are
atrocious. The Defendant has a life |long history of
violent crinmes as denonstrated by his thirteen prior
violent felony convictions. At the tinme he conmmtted

the nmurder of John Cardoso, in the course of a
robbery, he was on parole for commtting other
robberi es. These factors greatly outweigh the

conparatively insignificant mtigating factors. The
court has considered and given great weight to the
advi sory verdict of the jury, who by a vote of eight
to four recommended that the death penalty be inposed.
The court al so independently finds that t he
aggravating factors far outweigh the mnmitigating
factors, and the nurder of John Cardoso thus warrants
the inmposition of the death penalty.

(V13/2338-2350) (e.s.)
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SUMVARY OF THE ARGUVMENT

|ssue | — The Wllianms Rule Claim

The trial court did not abuse its discretion in admtting
collateral crimes evidence. Peterson’'s collateral crines were
uniquely simlar and adm ssible to prove his comon nodus
operandi (M O.) and, therefore, identity. Al so, Peterson’s
collateral crimes were adm ssible to prove his intent/notive,
opportunity, pr eparation, pl an, know edge, absence of
m st ake/ accident, and to rebut any innocent explanation for
Peterson’ s behavi or and possession of certain itens. Finally,
as the trial court explicitly found, the collateral crines
evi dence did not becone a feature of the trial.

| ssue Il — The Lethal Injection Claim

The defendant’s lethal injection claim is procedurally
barred and without merit. Peterson did not raise any chall enge
to lethal injection in the trial court. Furthernore, as this
Court repeatedly has held, execution by lethal injection does
not constitute cruel and unusual punishnent.

| ssue Ill — The Proportionality Claim

The sentence of death is proportional. As the trial court
cogently summarized, the “Defendant intentionally and wth

premeditation shot M. Cardoso during the comm ssion of a
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robbery. The Defendant shot M. Cardoso while M. Cardoso was
unarmed and kneeling on the floor in a passive position.
Further, the Defendant was on parole at the tine of the nurder
and had commtted thirteen prior felony offenses. Nothing about
the nature of the offense, the Defendant’s age, nental ability,
or background suggests that a death sentence for his conduct
woul d be di sproportionate.” (V13/2349)

| ssue |V — The “Lack of Renpbrse” Claim

The trial court specifically found that “[a]t no tine during
the trial did the State attenpt to prove any aggravating factors
i ntroduci ng evidence of lack of renprse, nor did it argue | ack
of renorse as a non-statutory aggravator . . . [t]he focus of
the State was on the state of m nd of the Defendant during the
murder. The State’s cross-exam nation questions and argunment in
this regard were invited by the defense, but would have
ostensibly been proper even had they not been invited.”
(Vv13/2348) The trial court’s dispositive ruling is supported by
conpetent, substantial evidence.

| ssues V and VI - The Ring Clains (Consolidated)

Florida s death penalty statute is not unconstitutional
under Ring. Additionally, as this Court repeatedly has held,
when a defendant has a prior violent felony conviction, Rng is

not i nplicat ed.
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| ssue VII — The “Burden Shifting” Jury Instruction Claim

The Defendant’s penalty phase jury instruction claimis
procedurally barred and w thout nerit. Al t hough the defense
raised a prelimnary “burden shifting” objection, the defendant
did not object to the penalty phase instructions at the tinme
they were given. Furthernmore, this Court repeatedly has held
that the standard jury instructions do not inpermssibly shift
t he burden of proof.

| ssue VIl — Sufficiency of the Evidence Claim(Suppl enental)

There was sufficient evidence to support the defendant’s
conviction for first degree nurder, both as preneditated and
felony nmurder. Felony nurder was undi sputed. Peterson entered
the Big Lots store arned with a |oaded gun and he shot M.
Cardoso when they were alone in a break room Evi dence of
premeditation included, inter alia, Peterson's repeated threats,
the path of the bullet, the distance from which the gun was
fired, and the fact that the gun was ainmed at a vital area
(striking the lung, liver, and nmajor blood vessels). M.
Cardoso was shot while in a subm ssive, kneeling position with
his torso | eaning toward the floor and Peterson standi ng above
hi m In other words, M. Cardoso was not struggling and posed

no i nmedi ate threat to Peterson when he was shot and kill ed.
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ARGUMENT
| SSUE |

The Wllianms Rule Claim

On Christmas Eve, 1997, the defendant, Charles Peterson
entered the Big Lots store in St. Petersburg shortly before
cl osi ng. Pet erson, who was arnmed with a |oaded gun, secretly
remai ned in the back of the store when it closed that day. A
stock cl erk, John Cardoso, was the first enployee that Peterson
confronted after closing hours. Peterson shot and killed M.
Car doso. M. Cardoso was shot in the shoul der/| ower-neck and
the bullet travel ed downward to his |iver, consistent with M.
Cardoso kneeling when he was shot.

Pet erson, who wore gl oves and di sguised his face with a dark
nyl on stocking mask, profanely threatened the enployees at
gunpoi nt. Peterson repeatedly used derogatory | anguage, forced
t he remai ni ng enpl oyees into a back room past the body of their
mur der ed co-wor ker. Pet erson demanded that they get down on
t heir hands and knees in a line, ordered themnot to | ook at his
face, and told themto do what he said or he would kill them
Peterson tied one of the enployee’s hands behind her back with
plastic ties from the store and forced another enployee to
return to the cash room where Peterson stole approxinmately

$10, 000. Peterson hid the noney in a backpack taken from the
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store shelves. Peterson then fled the store, carrying the bag
of money and his handgun.

At trial, the State presented collateral crinmes evidence of
three of Peterson’s other arnmed robbery offenses: (1) Famly
Dol l ar Store (February, 1997), (2) PharMr (My, 1998), and (3)
McCrory’ s (August, 1998).

Pet erson now argues that the trial court erred in admtting
collateral crinmes evidence of three simlar robberies to prove a
material fact in issue, including the defendant’s M O./identity,
pl an, intent/notive, and absence of m stake or accident. For
the follow ng reasons, the collateral crinmes evidence presented
at trial was relevant to prove the material facts contenpl ated
above, and the trial court did not abuse its discretion.

The Wllianmse Rule & Standard of Revi ew

In Wllians v. State, 110 So. 2d 654, 662 (Fla. 1959), this

Court held that simlar fact evidence of other crinmes, wongs,
or acts is adm ssible when relevant to prove a material fact in
i ssue, such as proof of noti ve, opportunity, I ntent,
preparation, plan, know edge, identity, or absence of m stake or
accident, but it is inadm ssible when the evidence is relevant
solely to prove bad character or propensity. The WIllians rule
is codified in 8 90.404(2)(a), Fla. Stat. (2003).

The trial court’s order admtting simlar fact evidence is
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revi ewed under an abuse of discretion standard. See Chandl er v.

State, 702 So. 2d 186 (Fla. 1997), cert. denied, 523 U. S. 1083

(1998).

Any evidence relevant to prove a material fact at issue is
adm ssi bl e unless precluded by a specific rule of exclusion.
890.402, Fla. Stat. (2003). Thus, as recognized in WIIlians,
rel evant evidence will not be excluded nerely because it rel ates
to facts that point to the comm ssion of a separate crine.

Furthernmore, the admi ssibility of other crinmes evidence is

not limted only to crines with simlar facts. See Zack v.

State, 753 So. 2d 9, 16 (Fla. 2000), citing Bryan v. State, 533

So. 2d 744 (Fla. 1988) (stating that “simlar fact evidence may
be adm ssible pursuant to section 90.404, and other crines or
bad acts that are not simlar may be adm ssible under section
90. 402"). In Zack, this Court noted that the distinction
between “simlar fact” and “dissimlar fact” evidence was

reiterated in Sexton v. State, 697 So. 2d 833, 837 (Fla. 1997):

Thus, section 90.404 is a special limtation
governing the adm ssibility of simlar fact
evidence. But if evidence of a defendant’s
col | ateral bad acts bears no | ogical
resenmblance to the crinme for which the
defendant is being tried, then section
90.404(2)(a) does not apply and the general
rule in section 90.402 controls. A trial
court has broad discretion in determ ning
the relevance of evidence and such a
determ nation will not be disturbed absent

32



an abuse of discretion. Heath v. State, 648
So. 2d 660, 664 (Fla. 1994).

Thus, whether the evidence of other bad acts
conplained of by Zack is termed “simlar fact”
evi dence or “dissimlar fact” evi dence, its
adm ssibility is determned by its relevancy. The
trial court nust utilize a balancing test to determ ne
if the probative value of this relevant evidence is
out wei ghed by its prejudicial effect. See § 90.403,
Fla. Stat. (1995); CGore v. State, 719 So. 2d 1197
(Fla. 1998).

Zack, 753 So. 2d at 16.

Procedural Background

Prior to trial, the State filed a WIIlians rule notice
(V1/53-60) and argued, inter alia, that Peterson’s collatera
crimes were adm ssible to prove notice, opportunity, a conmmpn
nodus operandi (M O.) and, therefore, identity, as well as
intent/notive, plan, absence of m stake/accident, to rebut an
i nnocent explanation for Peterson’s behavior and possessi on of
certain identified items (V1/53-59; V10/1724-1729; 1731), to
corroborate the anticipated trial testinony of Peterson’s
acconmplice, Darryl Sernmons (V10/1729-1730), and to discredit an

anticipated alibi defense from Peterson’s sister.:1 (V10/1733)

1 On April 2, 2004, the defense filed an addendum to notice of
alibi, notifying the State that the defendant’s sister, Victoria
Peterson, clainmed to have borrowed the defendant’s Ford Bronco
to go shopping on Christmas Eve, at the tinme of the Big Lots
mur der . (Vv10/1850) (The defendant’s acconplice, Ser nons,
contended that this vehicle was used at the Big Lots crine.)
Wlliams rule evidence 1is admssible to corroborate an
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At the pre-trial hearing on April 5, 2004 (V14/2376-2440),
the trial judge ruled that the collateral crimes evidence from
the 1997-1998 offenses was adni ssible to prove the defendant’s
MO./identity. (V14/2430-31) Additionally, the <collateral
crimes evidence was relevant to prove intent/notive in that
Peterson wused a consistent threat of violence over that
necessary to <commit a robbery, and to corroborate the
anticipated trial testinony of Sernons, the defendant’s

accomplice and driver of the getaway vehicle.2 (V14/2439-2340)

acconplice’s testinmony and di spute an alibi defense. See More
v. State, 324 So. 2d 690 (Fla. Ist DCA 1976). (WlIllians rule
testimony adm ssible to show common scheme where acconplices
acted together in a simlar way and to corroborate acconplices’
testimony and neet alibi defense.)

In light of the addendumto the defendant’s notice of alibi,
the Famly Dollar store robbery on February 14, 1997, becane
especially relevant. As the State pointed out bel ow (V10/1733),
the defendant’s sister testified to a false alibi for the
def endant during the Famly Dollar trial. At the behest of the
def endant, she was called to testify that Peterson was attending
a Valentine’'s Day barbeque at the time of the crime, despite
ot her wi tnesses who stated that the barbeque did not occur on
t hat date and concl usive DNA evidence exclusively linking (one
in 621 billion) Peterson to the Fam |y Dollar crinmes. Thus, the
Fam |y Dollar case not only established bias on the part of the
antici pated defense witness, but it also constituted additiona
simlar fact evidence against Peterson in that he had attenpted
to use the sane relative to create a false alibi in both cases.
(V10/ 1733).

2 Contrary to the defendant’s suggesti on on appeal, the nere fact
that Peterson’s acconplice ultimately did not testify at trial
and Peterson did not call his sister as an alibi wtness, does
not render the collateral crine issue noot. The sane issue
obviously could resurface in the event, albeit unlikely, of any
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The trial court noted the unique simlarities in the arned
robberies of all of the targeted stores: the nmasked assail ant
hid in the back of the stores until closing, used a simlarly-
descri bed [dark or chronme] handgun, confronted the enpl oyees at
gunpoint, placed the gun to an enpl oyee’'s head, assenbled the
enpl oyees together in a comon |ocation, threatened the
enpl oyees not to | ook at him made the enployees |lie down, tied
t he enpl oyees with material obtained fromthe stores, and placed
t he noney in bags/containers obtained fromthe store. (V14/2433-
2434) The trial court found no material dissimlarities in the
fol | owi ng: descriptions of the mask [the court noted that
“[tl]hey were all fairly simlar types”] (V14/2434)]; the
defendant’s hiding place, wuse of assorted curse words,
variations in estimtes of the defendant’s hei ght/wei ght, or use
of an enployee to help accunulate the noney [a practical
deci sion]. (V14/2434) The trial court excluded any evi dence of
the sexual battery offenses in the Famly Dollar case.
(V14/ 2437-38) During a hearing on July 15, 2005, the parties
entered into a stipulation regarding the DNA evidence in the
Fam |y Dol l ar case. (V15/2551)

Prior to closing argunments, the defense renewed their

retrial. The State does not waive or abandon any of its
argunments enphasizing the relevance of the collateral crine
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WIlliams rule objection, and the trial court specifically noted

t hat

the other crines evidence did not becone a feature of the

trial. (V27/1617-1618) As the trial court explained,

.o | have paid careful attention throughout the
trial to the evidence, as well as having read all the
rel evant case law to the issue, and | do not believe

that it has becone a feature of the trial in the | ega

sense that that word is intended.

Specifically, the [Kornondy] case that | cited to
you folks earlier that | read indicates that the
meaning of the term*“feature” is particularly directed
toward those instances when the State is attenpting to
i ntroduce evidence of this nature for the purposes of
i mpugni ng the character of the defendant. And in
those circunstances when the State is legitimately
using the information to prove either notive,

opportunity, intent, preparation, plan, know edge,
identity or the absence of m stake or accident on the
part of the defendant, that, first of all, the sheer

volune of the testinony is not particularly relevant
to that determination. As long as the State is using

it for one of those purposes, it can be used w t hout

being -- beconming a feature. Clearly, in this case,
that is the purpose for which the State is attenpting
to introduce this evidence. And it appears, |if

nothing else from the cross-exam nation questions of

the Defense, that they have called identity into

i ssue. And certainly, by the notion that was nade
that | currently have under advi senent at the close of
the State’'s case, |likewise, npotive with respect to

prenedi tati on, absence of m stake or accident was al so

called into play by the Defense. And so as |
previously ruled and now continue to rule, that
objection is overrul ed.

(V27/1617-1618) (e.s.)

Additionally, in denying the defendant’s notion for

new

trial, the trial court again addressed the defendant’s renewed

evi dence to Peterson’s acconplice and any alibi claim
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Wllianms rule claim and reiterated that the collateral crine
evi dence did not becone a feature of the trial:

As to nunber three, with respect to the Court
hearing and admtting WIlliams Rule evidence as to
other crinmes, alleging that they had becone a feature
of the trial, at the time we had the hearing on the
Wlliams Rule, | carefully reviewed | aw and i ssued ny
deci si on based upon the law that WIlians Rul e does
not becone a feature of a trial by virtue of the
nunber of wi tnesses, the l|length of the testinobny.
That’s not what the law means by WIllians Rule
evi dence becom ng a feature the trial.

Clearly, in this case the WIllianms Rul e evidence
was relevant and | ogical on several basi s, I
previously outlined in ny ruling, and, therefore --

well, actually, let me also note that did, wupon
reviewing the case law, take what | would call the
recommendati on, as opposed to the mandate of the
courts of appeal, indicating that the reading of a
curative -- not a curative — the reading of a
cautionary instruction prior to any WIllians Rule
testinobny is a good idea. | did, in fact, do that

prior to the jury hearing any WIllians Rul e evidence

(V17/2902) (e.s.)

The Coll ateral Crines

In this case, the State presented collateral crinmes evidence
of three other arnmed robberies of discount stores/pharnacies
commtted by a lone black gunman wearing a stocking mask and
gl oves and using a common “MO.” In each offense, the masked
gunman would hide in the store wuntil <closing, force the
enpl oyees to a common | ocation, profanely threaten the enpl oyees
at gunpoint, and tie one or nore of the enployees with materi al

found in the store before stealing the proceeds fromthe tills
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and safe. The gunman usually held the handgun (described either
as a small black sem -automatic or a chronme/silver automatic
gun) to the head of one or nore of the enployees, and he
threatened his victins not to |look at himand directed themto
| ook away.

As the State summari zed bel ow, Peterson was |inked to these
three collateral arnmed robberies either by eyew tness
identifications (some positive, others nore tentative), by
myt ochondri al and nucl ear DNA evi dence, by stolen property and
evidence recovered from Peterson’s residence/storage unit,

and/ or by the store’s video canera surveillance as follows:

Fam |y Dol | ar

4477 Gandy Bl vd., Tanpa

8:10 p.m, Friday, 2/14/97

I D: Nuclear DNA matching the defendant, with the statistica
probability of that profile occurring only once per 621 BILLION
persons and once per 385 BILLION persons; car seen by w tnesses
mat ched Peterson’s vehicle; simlarity of offenses including
M O

Phar nor

4460 66th St. N, St. Petersburg

10: 10 p. m, Tuesday, 5/12/98

ID: M DNA (99.88% of persons elimnated with 95% certainty);
Store security video captured Peterson trying to cover his face
when entering store; suspect on video identified as Peterson by
then-girlfriend, Janet Hillnman; suspect wearing a black Tommy
Hilfiger T-shirt, visible in store’s video surveillance, bl ack
Tommy Hilfiger T-shirt recovered from Peterson’s storage unit.

McCory’s
9th St, St. Petersburg.
5:35 p.m, Saturday, 8/29/98
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ID: Victimidentified Peterson from photopak with 90% certainty
(pre-trial); Check and other papers fromMCrory’s with date of
the robbery found behind the refrigerator in Peterson’s garage;
Peterson’s fingerprint on the check; simlarity of MO

On appeal, Peterson does not dispute the trial court’s
ruling that the defendant’s responsibility for these collatera

arnmed robbery offenses was established by clear and convi nci ng

evi dence. (V14/2430) See Bryant v. State, 787 So. 2d 904 (Fl a.

2d DCA 2001).
| dentity

The State recognizes that the requirenent of simlarity is
nost strictly applied when the collateral crime evidence is
offered to prove the identity of the perpetrator through show ng

the use of a simlar nodus operandi (M QO.). See Drake v. State,

400 So. 2d 1217 (Fla. 1981). In such cases, the collateral
crimes nust be strikingly simlar and share sone unique
characteristic or conmbination of characteristics which sets them

apart from other offenses. Randall v. State, 760 So. 2d 892

(Fla. 2000); Buenoano v. State, 527 So. 2d 194 (Fla. 1988).

However, it is not necessary that each individual simlarity be
uni que or unusual; it is sufficient that the aggregate pattern

of activity is so. See Gore v. State, 599 So. 2d 978 (Fla.

1992); Black v. State, 630 So. 2d 609, 617 (Fla. 1st DCA

1993) (noting that the “collateral crine evidence is not required

to be so unique that no other perpetrator could have commtted
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both offenses . . . [r]ather, the two crimes share sone uni que
features suggesting the sane perpetrator.”)

The nore demanding strict simlarity requirenment for proving
identity through nodus operandi is not applicable when other
crime evidence is used to prove other issues, such as intent or

know edge. See Torres v. State, 834 So. 2d 342 (Fla. 3d DCA

2003). Indeed, even evidence of dissimlar crines is adm ssible
if relevant to any issue in the case other than bad character

See Finney v. State, 660 So. 2d 674, 681 (Fla. 1995)(overall

simlarity is not required when other crime evidence 1is

adm ssible to prove notive); Zack v. State, 753 So. 2d 9, 16

(Fla. 2000) (other crinme evidence relevant and adm ssi ble as part
of prolonged crimnal episode denonstrating Zack's nptive,
common schenme, MO, intent, and the entire context surrounding
t he charged nurder).

Peterson repeatedly attenpts to dissect each crimna
epi sode and isolate each discrete act. However, it is not
required that each collateral crine be examned in isolation
Evi dence connecting the defendant with rmultiple simlar crinmes
can be collectively considered in evaluating the proof of the

defendant’s i nvol venent . See Mutcherson v. State, 696 So. 2d

420 (Fla. 2d DCA 1997); Johnston v. State, 863 So. 2d 271, 281

(Fla. 2003), citing Crunp v. State, 622 So. 2d 963, 968 (Fla.
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1993) (noting that this Court has upheld the use of collateral
crime evidence when the comon features considered in
conjunction with each other establish a sufficiently unusua
pattern of crimnal activity, and although comon features
bet ween each of the crimes may not be unusual when consi dered
individually, taken together these features establish a
sufficiently unusual pattern of crimnal activity).

In any event, the collateral crine evidence in the instant
case nmet the striking simlarity requirenment and was properly
admtted to establish a comon nodus operandi (M O.) and,
therefore, identity. All of the targeted stores were smal
di scount stores or pharnmacies. In each case, the assail ant
entered the business shortly before closing and hid in the store
until he thought the business was closed. The assailant, a |one
black male wearing a dark mask and gloves and carrying a
handgun, confronted one or nore of the enpl oyees at gunpoint and
pl aced the gun agai nst an enployee’s head. The victins in the
1998 robberies (MCrory's and Phar-Mr) reported that the gun
was placed directly against or pointed directly at their heads,
and the nurder victimat Big Lots was shot at close range in the
| ower neck/shoulder area with the bullet traveling downward
t hrough his body. The defendant assured that all enpl oyees were

accounted for; and, when possible, the defendant directed all of
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the store enployees to a common |location. He profanely
t hreatened the enpl oyees, made derogatory comments, and directed
t hem by words and actions not to |ook at him He forced the
enpl oyees to |lie face down (except, on occasion, the enpl oyee
that he enlisted to help himretrieve the cash). He tied one or
nore of the enployees using material found in the store. When
he stole the day’'s proceeds from the office safe and cash
drawers, he placed the noney inside a book bag or a simlar
contai ner obtained fromthe store. Due to Peterson’s use of a
mask and gloves, his facial features were obscured and no
fingerprints were linked to a potential suspect. Therefore,
proof of the defendant’s nodus operandi through these other
crimes was critical to establish identity. Any dissimlarities

between the crines are insubstantial. See Gore v. State, 599

So. 2d 978, 983-84 (Fla. 1992); Johnston v. State, 863 So. 2d

271, 281-282 (Fla. 2003)(finding that dissimlarity in crines
was i nsubstantial and likely the result of a difference in the
opportunity with which the defendant was presented, rather than
a difference in mo.)

Florida courts have authorized use of collateral crine
evidence with far less conpelling simlarities. In Bryant v.
State, 235 So. 2d 721 (Fla. 1970), the defendant was accused of

robbing a laundromat, forcing the attendant to |lie down on the
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floor during the robbery, then shooting the attendant in the
head and killing him This Court held adm ssible WIllians rule
testinony that the defendant had robbed a bar five days earlier,
forced the victins to lie on the floor, then in |eaving and
wi t hout provocation struck the female victimin the head with
his gun; this evidence tended to establish his nodus operandi
and, thus, his identity. In both cases, the defendant used
simlar filthy and profane | anguage and threats, had the victins
lie down, showed a simlar interest in harm ng people on their
heads and “capped his violent performance with useless and
sadi stic acts.” Bryant, 235 So. 2d at 722.

In Randolph v. State, 463 So. 2d 186 (Fla. 1984), the

def endant was charged wth first-degree nurder/robbery.
Randol ph’s girlfriend, dinton, was a prostitute who gave
Randol ph her earnings. At Randol ph’s instruction, she engaged
in sex with the victim Afterwards, Randol ph pushed dinton out
of the way and he accosted the victim Gdinton ran away but
heard Randol ph tell the victim not to try anything and he
woul dn’t shoot; she then heard two gunshots. The victim had been
killed wth a .25-caliber pistol. In Randolph, the State
introduced WIllians rule evidence that a few days earlier in the
sane area of town two nen picked up dinton and another

prostitute for sex. After they were done, the wonmen di sappeared
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and Randol ph robbed them using a .25-caliber gun. Randol ph was
over heard saying that he could have killed one of them because
he didn’t have any noney. This Court held that this evidence
denonstrated Randol ph’s notive, intent, and state of mnd in
approachi ng and eventually killing the victim Further, this
Court held the -evidence adm ssible because proof of the
def endant’ s nmodus operandi was inportant in corroborating the
state’s key witness, dinton.

In this case, Peterson’s MO. --targeting smaller discount
stores/ pharmacies (those with only a few enpl oyees, nobst of whom
were female), hiding in the back of the store until closing (or
when he thought the store was closing), wearing a dark mask,
brandi shing a dark or chrome handgun, profanely directing
enpl oyees to a central |ocation where they were commanded to lie
down, assuring that all of the enployees were accounted for,
tying up some of the enployees with material found in the store,
referring to the victins in derogatory terns, and |oading the
cash into a bag/container obtained from the store, are
strikingly simlar with each other and with the Big Lots crine
and, therefore, were relevant to proving identity.

In State v. Ackers, 599 So. 2d 222 (Fla. 5th DCA 1992),

Ackers and a codefendant were charged with the arnmed robbery of

a Popeye’'s Fried Chicken restaurant in Olando. Armed with a
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handgun and a broomnstick, the two accosted the enpl oyees as they
enptied the garbage at 12:30 a.m, forced them back into the
store, then gathered the remai ning enpl oyees together and forced
themto lie down on the floor. They forced the manager to turn
over cash fromthe open safe. Oher black mal es waited outside
in a dark colored Mercury Cougar getaway car. No fingerprints
were found, but a bullet fired at a security camera was shown to
have come from a co-defendant’s gun. The State sought to
i ntroduce evidence that the defendant and two ot her black nales
carrying guns and a broonstick had robbed a KFC two weeks
earlier at approximately 12:30 a.m The robbers confronted the
ni ght manager and anot her enpl oyee as they were turning out the
lights and | eaving the store. The robbers forced the enpl oyees
back into the restaurant, and forced the manager to open the
saf e and hand over the noney. Two bullets were fired during the
robbery, one alnost striking the manager; the second enpl oyee
was struck with the broonstick. A dark-colored Mercury Cougar
was seen at this robbery scene. Although noting that there were
sone differences between the two crines, the appellate court
reversed the trial court’s exclusion of the evidence, concluding
that the simlarities were striking and that the earlier robbery
was adm ssible to prove Ackers’ identity and participation in

t he Popeye’s robbery.
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Simlarly, in Black v. State, 630 So. 2d 609 (Fla. 1st DCA

1993), the defendant was charged with separate robberies of a
Servi ce Merchandise, a Sports Authority, and a Scotty’'s. The
robberi es happened at or shortly before closing and noney and
nmer chandi se were stolen in each robbery. The State was al | owed
to introduce evidence of the Scotty’'s robbery in the trial of
the other two robberies in order to prove the identity of the
per petrator. In Black, the Court noted: “[a]ll robberies
occurred at the end of a weekend business; at gunpoint, the
robber ordered all store enployees into a confined area and they
were told not to cone out for ten mnutes; the robber disabled
the store phone in each instance; the robber carried a |arge,
dark sem autonmati c handgun in each instance, the perpetrator was
a tall, bulky black man wearing a plaid flannel shirt a dark ski
mask and gloves.” Despite sone differences in the crines
(including the way the phones were disabled and the fact that
t he defendant forced his way in at closing on one occasion and
hid in the store until after closing on another), the urt
concluded that the well-established and substantial simlarities
were not overshadowed by the | ess consequential dissimlarities
and that the evidence was therefore adm ssible.

| ntent/ Motive

The coll ateral crime evidence was also relevant and
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adm ssible to prove the defendant’s intent and notive for
additional violence. In addition to showng the defendant’s
obvious intention to take large sunms of noney from each of the
stores in a manner which m nimzed his chances of being seen and
identified, the collateral crines established the defendant’s
violent intentions toward his victinms above and beyond the
sinple intent to rob. In the collateral crimes, Peterson held
the firearm directly against the head of one or nmore of the
victims; he repeatedly ordered them at gunpoint, wth death
bei ng the possible consequence of disobedience, to turn away,
lie face down and not to | ook at him

Contrary to Peterson’s current argunent on appeal, the
guestion of the defendant’s notive/intent was not linmted just
to his intent to obtain npney. Peterson was charged wth
premedi tated nmurder and, therefore, the WIlianms rule evidence

was relevant to proving intent and preneditation. See Bradley

v. State, 787 So. 2d 732, 741-42 (Fla. 2001). As the trial
court enphasized in denying Peterson’s renewed WIllians rule
claimduring his motion for judgment of acquittal:

And certainly, by the notion that was made that |
currently have under advisenent at the close of the

State’'s case, li kewise, nptive with respect to
prenedi tation, absence of m stake or accident was al so
called into play by the Defense. And so as |

previously ruled and now continue to rule, that
obj ection is overrul ed.
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(V27/1617-1618) (e.s.)

In the McCrory’s robbery, Peterson specifically threatened
to kill victim Anne Weber if she |ooked at him In the Famly
Dol l ar store robbery, Peterson repeatedly threatened the fenmale
victims, and he left DNA evidence that positively identified
him In the Big Lots case, there were no eyewitnesses to the
shooting itself. Therefore, evidence of the defendant’s actions
in the other robberies was rel evant not only to show his intent
in commtting the robbery, but to show his intentionally
shooting the subdued, kneeling victim

Since it is unlikely that any two crimes were committed in
an exactly identical way, simlarity is the standard for
adm ssibility, and the existence of sonme differences will not

render WIllians rule evidence inadm ssible. See Chandl er v.

State, 702 So. 2d 186 (Fla. 1997). In determ ning whether the
dissimlarities are “substantial,” the Court should consider the
strength and uniqueness of the simlarities as well as the
dissimlarities and whether the dissimlarities are explai ned or

expl ainable in a way that limts their inportance. See Johnston

v. State, 863 So. 2d 271 (Fla. 2003).
I n every case, Peterson expressed violent intentions to the
victins, by inplicitly and explicitly threatening to kill them

if they did not inmmediately conply with his demands. The fact
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that “only” one victim was killed is not a sufficient
dissimlarity to affect the adm ssibility of otherw se rel evant

evi dence. I n Randol ph v. State, 463 So. 2d 186 (Fla. 1984),

this Court held that evidence of a previous gunpoint robbery was
sufficiently simlar to show a commopn M O. was used in a later
robbery murder, even though the first victim was unharned. In
the landmark WIlianms case, the fact that a collateral crine
victim fortuitously discovered the defendant before he could
carry out his intended crinme did not affect the admi ssibility of

the simlar fact evidence. In Duckett v. State, 568 So. 2d 891

(Fla. 1990), the defendant’s first two victins were neither
raped nor nurdered, but the last victim was both sexually

assaul ted and nurder ed. See al so Randall v. State, 760 So. 2d

892 (Fla. 2000) (evidence of prior choking of girlfriend and ex-
wi fe during sexual activity, adm ssible in strangul ation murders

of two prostitutes); Chandler v. State, 702 So. 2d 186 (Fla.

1997) (evi dence of similar abduction and sexual assault in which
victim was rel eased was adm ssible in abduction and nurder of
woman and her teenage daughters).

The Probative Value was not Substantially Outweighed by the

Danger of Unfair Prejudice and the WIllians Rule Evidence did
not becone a Feature of the Trial

Section 90.403 provides that relevant evidence my be

excluded only if the probative value of the evidence is

49



substantially outweighed by the danger for unfair prejudice.
Unfair prejudice may occur when the collateral evidence is
allowed to beconme a feature of the trial and thus, transcends

the bounds of relevance. Snowden v. State, 537 So. 2d 1383

(Fla. 1st DCA 1989).

Peterson directs this Court’s attention to Devers-Lopez v.

State, 710 So. 2d 720 (Fla. 4th DCA 1998) and Taylor v. State,

855 So. 2d 1 (Fla. 2003). Neither case benefits the defendant.

I n Devers-Lopez, the defendant was charged with driving under

the influence of alcohol and/or Halcion. Since the evidence
rai sed the issue as to whether she had unknow ngly ingested a
drug which caused her to becone inpaired once she was already
driving, the Fourth District concluded that Devers-Lopez was
entitled to a jury instruction on this defense. Additionally,
the Court agreed that the trial court erred in denying her
motion in limne to exclude all evidence of illegal drugs found

in her urine. The Court in Devers-Lopez explained, “[t]he

state's expert testified at the hearing on her notion that these
chem cal traces would have had no effect on her ability to
drive. Since the state never charged her with driving under the
influence of these chemcals, we find that the wurinalysis
results, based on the evidence presented, were irrelevant and

unduly prejudicial.” Id. at 721. And, in Taylor, hearsay
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statements of the victim were inproperly admtted, as was a
credit application with false statements, but they were deened
har m ess.

When simlar fact evidence is used to prove identity through
a comon nodus operandi, reviewing courts have focused on
whet her the highly relevant pattern of evidence was so
di sproportionately enphasized that it becane a feature of the
trial, rather than nerely incidental to the trial on the charged
crime. Neither the volunme of testinony al one nor the nunber of

crimes proved is determ native. See Conde v. State, 860 So. 2d

930 (Fla. 2003); Snowden v. State, 537 So. 2d 1383 (Fla. 1st DCA

1989) (“More is required for reversal than a showng that the

evidence is volunm nous”); Townsend v. State, 420 So. 2d 615

(Fla. 4th DCA 1982) (nunmber of pages and exhibits related to
collateral crimes is not the sole test when such quantity is the
result of there being nunmerous simlar crines.)

This Court has upheld even the extensive use of WIIlians
rule testinony and tangible evidence, particularly where the

evidence is highly probative. For exanple, in Wlson v. State,

330 So. 2d 457 (Fla. 1976), this Court wupheld the use of
collateral crimes testinony relating to an unnamed nunber of
sim | ar abductions and shootings which consuned over 600 pages

of transcript and which the Court itself referred to as
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“extrenely extensive.” In Zack v. State, 753 So. 2d 9 (Fla

2000) this Court approved the adm ssion of what was |ater terned
to be “extensive evidence of thefts, sexual assault and nurder”
in the two week period leading up to the charged nurder. I n
Zack, this Court concluded that the evidence was not excessive
under the circunmstances and was rel evant to Zack’s intoxication
def enses and hel ped to paint a clear picture of the defendant.

In Snowden v. State, 537 So. 2d 1383 (Fla. 3d DCA 1989), the

i ntroduction of collateral crime testinony of sexual assaults on
two other children which accounted for one-half of the wtnesses
and one-third of the testinony did not require reversal. As the

court noted in Snowden, quoting Bourjaily v. United States, 483

U.S. 171 (1987), “[i]ndividual pieces of evidence, insufficient
in thenselves to prove a point, may in culmnation prove it. The
sum of an evidentiary pattern nmay well be greater than its
constituent parts.”

The Wllianms rule evidence in this case consisted of three
ot her armed robberies. This Court has upheld the introduction
of even greater nunbers of simlar crimes w thout finding the

feature/incident rule violated. See e.g. Conde v. State, 860

So. 2d 930 (Fla. 2003)(evidence of five prior hom cides was
relevant to prove identity, intent and preneditiation and did

not violate feature/incident rule); Stano v. State, 473 So. 2d
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1282 (Fla. 1985) (evidence of eight other murder convictions in
penal ty phase to establish aggravating factor did not violate

feature incident rule); Wurnos v. State, 644 So. 2d 1000 (Fl a.

1994) (evi dence of five other hom cides commtted by Wurnos were
relevant to proving intent and preneditation and disproving
claim of self-defense and did not violate feature/incident

rule); Townsend v. State, 420 So. 2d 615 (Fla. 4th DCA

1982) (where the defendant was charged with three nurders of
prostitutes—two strangl ed and one stabbed, evidence of six prior
strangul ation nmurders of prostitutes was relevant to identity,

MO., and notive); Ashley v. State, 265 So. 2d 685 (Fla.

1972) (in trial for murder of hitchhiker, proof of four
subsequent hom ci des several hours later using the same gun,
establ i shed nmotive, intent, and identity and nodus operandi and

did not violate the feature incident rule.); Hawkins v. State,

206 So. 2d 5 (Fla. 1968)(proof of four simlar gas station
robberies conmtted over an eight day period-both before and
after nmurder with which defendant was charged-were admssible to
prove pattern, notive and intent in the crines.)

The collateral crines evidence did not violate 890.403, Fla.
Stat. or the feature/incident rule. Peterson conplains that an
additional 22 wtnesses were called at trial; however, this

nunmber included several w tnesses who necessarily offered
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conparatively routine testinony, such as matters relating to the
store’'s vi deot ape surveill ance and law enforcenent’s
aut hentication of evidence seized from the defendant. And,
al t hough there were several victins in each crine, the testinony
was |limted to only one or two victinse in each case.

Furthernore, as in Conde v. State, 860 So. 2d 930, 947 (Fla.

2003), the trial court repeatedly instructed the jury as to the
proper purpose of this WIllians rule evidence each tine it was
i ntroduced.

The collateral crime evidence showed a common nodus
operandi, established the notive and intent in the defendant’s
contact with the victinms, and countered argunents attenpting to
explain these factors away. Because there are pervasive
simlarities and insubstantial dissimlarities between the arned
robbery offenses, the trial court did not abuse its discretion
by finding that the collateral crinmes were adm ssible as
WIilliams rule evidence. Furthernmore, in light of the two
eyewi tness identifications, error, if any arguably exists, was

clearly harmess in this case. See State v. DiGuilio, 491 So.

2d 1129, 1135 (Fla. 1986).
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| SSUE | |

The Lethal Injection Claim

Pr ocedural Bar

Peterson’s Ei ghth Amendnment chal | enge to t he
constitutionality of lethal injection was not presented to the
trial court and, therefore, is procedurally barred on appeal
The only claim made by Peterson relating to the inposition of
the death penalty was Peterson’s notion to bar inposition of the

death penalty based on Ring v. Arizona, 536 U S. 584 (2002).

[ VO9/ 1635-1650). If the specific claimraised on appeal is not
raised to the trial court, the claim is not preserved for

appeal . Spann v. State, 857 So. 2d 845, 852 (Fla. 2003);

Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).

Therefore, Peterson’s current, unpreserved challenges to | etha
injection are procedurally barred.
Merits

Even if Peterson’s current |ethal injection claimwas not
procedurally barred, which the State enphatically disputes,
Peterson’s argunent still must fail. This Court repeatedly has
held that death by lethal injection is not cruel and unusual
puni shnent under the Eighth and Fourteenth Anendnents of the
United States Constitution and under the Florida Constitution.

See Diaz v. State, 945 So. 2d 1136 (Fla.), cert. denied, 127 S
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Ct. 850 (2006); Sims v. State, 754 So. 2d 657, 668 (Fla.

2000) (hol di ng that execution by lethal injection is not cruel

and unusual punishnent); Provenzano v. State, 761 So. 2d 1097,

1099 (Fla. 2000); Johnson v. State, 904 So. 2d 400, 412 (Fla.

2005); Robinson v. State, 913 So. 2d 514 (Fla. 2005). Thi s

Court has consistently rejected defense argunments chall engi ng

the constitutionality of this nmethod of execution. See Suggs v.

State, 923 So. 2d 419, 441 (Fla. 2005); Sochor v. State, 883 So

2d 766, 789 (Fla. 2004)(rejecting clainms that both el ectrocution

and lethal injection are cruel and unusual punishnment).
Furthermore, this Court repeatedly has upheld the three-drug

prot ocol and procedures for adm nistering lethal injection in

Fl ori da. See Lightbourne v. MCollum 969 So. 2d 326 (Fla

2007); Schwab v. State, 969 So. 2d 318 (Fla. 2007), stay granted

by Schwab v. Florida, 169 L. Ed. 2d 416 (2007).

The defendant’s unpreserved challenge to the use of the
three-drug cocktail as violating the Eighth Anmendnent was
rejected in Schwab:

.Schwab relies upon no new evidence as to the
chem cal s enpl oyed since this Court’s previous rulings
rejecting this very challenge. In Sins v. State, 754
So. 2d 657, 668 (Fla. 2000), after reviewing the
evidentiary hearing, including testinony from defense
experts which questioned the chemcals to be
adm ni stered during executions, this Court held that
“the procedures for admnistering the lethal injection

do not violate the Eighth Amendnment’s
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prohi bition agai nst cruel and unusual punishnent.” 754
So. 2d at 668. The Court reiterated its Sins hol ding
in HIl v. State, 921 So. 2d 579 (Fla. 2006), where
the petitioner challenged the use of specific
chemcals in Ilethal injection, asserting that a
research study published in the nedical journal The
Lancet presented new evidence that Florida s |etha

injection procedures my subject the inmte to
unnecessary pain. See id. at 582 (discussing Leonidas
G Koniaris et al., Inadequate Anaesthesia in Letha

| njection for Execution, 365 Lancet 1412 (2005)). This
Court held that the study did not justify holding an
evidentiary hearing in the case and relied on its
prior decision in Sinms. 1d. at 583; see also
Rut herford v. State, 926 So. 2d 1100, 1113-14 (Fla.)
(rejecting the argunent that the study published in
The Lancet presented new scientific evidence that
Florida s |ethal I njection procedure created a
foreseeable risk of +the gratuitous infliction of
unnecessary pain on the person being executed), cert.
deni ed, 546 U. S. 1160, 126 S. Ct. 1191, 163 L. Ed. 2d
1145 (2006); Rolling v. State, 944 So. 2d 176, 179
(Fla. 2006) (sane).

Schwab v. State, 969 So. 2d 318 (Fla. 2007).

The defendant’s unpreserved challenge to the three-drug
protocol involves the same three drugs that were approved in
Sims and subsequent cases. Consequently, Peterson’s |ethal
i njection challenge remains procedural |y barred.

Finally, the defendant is not entitled to any relief based

on the Suprenme Court's grant of certiorari in Baze v. Rees, 128

S. . 34 (2007), anended, 128 S. Ct. 372 (2007). |In Baze, the
Suprene Court granted certiorari to decide whether the proper
standard for judging this type of Ei ghth Anendnent claim was a

substantial risk of wanton infliction of pain, as the Kentucky
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Suprenme Court held, or an unnecessary risk of pain, as Baze

urged. After reviewing the evidence presented in Lightbourne,

this Court held that regardless of which standard the Suprene
Court chooses in the Baze case, the result wll be the sane
insofar as the Florida procedures, protocols, and drugs are

concerned. Lightbourne v. McCollum 969 So.2d 326 (Fla. 2007).

Additionally, the Supreme Court also granted certiorari in
Baze to address whether a nmeans for carrying out an execution
violates the Eighth Amendnent if there are readily avail able
alternatives that pose less risk of pain and suffering. Baze,
128 S. Ct. at 372. Resolution of this issue |ikew se does not
entitle this defendant to any relief. As this Court explained
in Schwab,

[we find that the toxicology and anest hesi ol ogy

experts who testified in Lightbourne agreed that if
t he sodi um pentothal is successfully adm nistered as

specified in the protocol, the inmate will not be
aware of any of the effects of the pancuronium brom de
and thus will not suffer any pain. Mor eover, the
protocol has been anmended since Diaz's execution so
that the warden wll ensure that the inmate is
unconsci ous before the pancuronium brom de and the
potassium chloride are injected. Schwab does not
al l ege that he has additional experts who would give
different views as to the three-drug protocol. G ven

the record in Lightbourne and our extensive analysis
in our opinion in Lightbourne v. MCollum we reject
the conclusion that lethal injection as applied in
Florida is unconstitutional.

Schwab v. State, 969 So. 2d 318 (Fla. 2007).
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The Defendant’s unpreserved argunents nust be rejected and

the trial court’s inposition of a death sentence affirnmed.
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| SSUE | |1

The Proportionality Claim

Pet er son next asserts that his sentence is not
proportionate. As the following will establish, a review of the
facts of this case as conpared to simlar cases, establishes
t hat the death sentence was properly inposed and is
proportionate.

Legal Standards

Proportionality review “is not a conparison between the
nunmber of aggravati ng and m tigating ci rcumst ances.”

Schoenwetter v. State, 931 So. 2d 857, 875 (Fla. 2006). Rather,

to determ ne whether death is a proportionate penalty, this
Court nmust consider the totality of the circunstances of the
case and conpare the case with other simlar capital cases where

a death sentence was inposed. See Boyd v. State, 910 So. 2d

167, 193 (Fla. 2005); Troy v. State, 948 So. 2d 635, 654 (Fla.

2006) .
Facts
Pet erson was convicted on July 27, 2005 for the first degree
mur der of John Cardoso. In the sentencing order, the trial
court found the following facts were established at trial:
Evi dence during the guilt phase of the trial

established that the Defendant entered the Big Lots
shortly before closing and hid until the store cl osed.
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Then, disguised by a dark nylon mask and gl oves and
carrying a pistol, he accosted the enployees who
remai ned after closing. He held the pistol to various
enpl oyees’ heads as he threatened them and shouted
orders. He forced the enployees to lie face down in a
break roomat the rear of the store, ordering them not

to look at his face and to follow his orders. He
threatened to kill them if they did not follow his
orders. He forced the enployees to tw ce wal k past

M. Cardoso as he lie bleeding to death on the floor.

He tied one enployee’'s hands behind her back and
forced another enployee to return to the cash room
where he stol e approxi mately $10,000.00. Finally, the
Def endant fled the store carrying a bag of npbney and
the pistol.

(V13/ 2340).

Upon inposing the death sentence in the instant case, the
trial judge found the existence of three aggravating factors:
1) under a sentence of inprisonnment; 2) thirteen prior violent
fel ony convictions; and, 3) during the conm ssion of a robbery.

In support of these three aggravating factors, the trial court
explained that at the tinme of the nurder, Peterson was under
active supervision on |life parole for three 1981 robberies of a
simlar nature to Peterson's entire crimnal history. The court
also noted that Peterson had thirteen prior violent felony
convictions including multiple armed robberies and sexual
batteries which resulted in a total of nine |ife sentences. The
court further observed that Peterson’s violent crimnal history

extended over the course of nineteen years, and that even after

M. Cardoso's nurder, Peterson continued his pattern of violence
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by comm tting additional robberies. (V13/2337-38)

Bal anced agai nst these three weighty aggravating factors,
the court summari zed the mitigation it found as foll ows:

The court finds that with regard to the various

mtigating factors, the follow ng were established:

t he Defendant had a good relationship with at | east

two famly nenbers, maintained consistent enpl oynment

for seven years after his release on parole, had an

exenpl ary disciplinary record while in jail, had the

mental immturity of a teenager and had a low to

normal 1Q The court has given each of these factors

sone or little weight as set out above.

(V13/2349).

The trial court rejected both statutory nental health
mtigators. (V13/2342)
Anal ysi s

I n conducting proportionality review, this Court has stated
that in the absence of denonstrated legal error, this Court wll
accept the trial court's findings on the aggravating and
mtigating circunmstances and consider the totality of the

circunstances of the case in conparing it to other capital

cases. Rodgers v. State, 948 So. 2d 655, 670 (Fla. 2006), citing

Kearse v. State, 770 So. 2d 1119, 1134 (Fla. 2000). Each of the

aggravators found in the instant case was supported by
substantial conpetent evidence. The trial court gave great
wei ght to the first two aggravators, noting that Peterson had

previous convictions for violent felony offenses, thirteen in
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all, and that he was under a sentence of inprisonment at the
time of the murder for three robbery offenses of a simlar
nature. (V13/2338, 2340) The court gave the third aggravator,
during the <course of a robbery, significant weight, and
expl ai ned,

The court is mndful that the matter of the
Def endant having commtted the nurder during the
conm ssion of the robbery has been, to some extent,
considered by the jury in the guilt phase of the
trial. Because it has already been considered to sone
degree, the court now gives significant but not great
wei ght to this statutory aggravating factor.

(V13/ 2340) .

Pet erson argues that this case is not proportionate because
there is no evidence of the heinous, atrocious, or cruel (HAC)
or cold, calculated, and preneditated (CCP) aggravators. This
Court has never held that either factor was a prerequisite for
i nposing a death sentence. In fact, this Court has repeatedly
rejected this argunent. Most recently, this Court in Blake v.
State, 2007 Fla. LEXIS 2387 (Fla. 2007), stated:

Bl ake al so suggests that death is not proportiona
because the trial court did not find the heinous,
atrocious, or cruel (HAC) or cold, calculated, and
preneditated (CCP) aggravators. The absence of these
aggravators is relevant, but is not controlling. See
Larkins v. State, 739 So. 2d 90, 95 (Fla. 1999). W
have uphel d many death sentences where neither HAC nor
CCP was present. See, e.g., Bryant v. State, 785 So.
2d 422, 436-37 (Fla. 2001); Mendoza, 700 So. 2d at
673; Melton v. State, 638 So. 2d 927, 928 (Fla. 1994);
Freeman v. State, 563 So. 2d 73, 75 (Fla. 1990);
Carter v. State, 576 So. 2d 1291, 1293 (Fla. 1989).
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We concl ude that Bl ake's sentence is proportional
to other death sentences this Court has upheld. See,
e.g., Bryant, 785 So. 2d at 436-37 (citing Mendoza,
700 So. 2d at 673, in rejecting a "robbery gone awy"
ar gunment wher e t he trial court f ound three
aggravators: (1) prior violent felony--sexual battery,
grand theft, robbery with a weapon, and aggravated
assault with a mask; (2) conmmi ssion during a robbery;
and (3) avoid arrest); Mendoza, 700 So. 2d at 679
(rejecting a "robbery gone awy" argunment where the
trial court found two aggravators: a prior violent
fel ony--armed robbery in connection with a separate
case--and comm ssion during a robbery); Mlton, 638
So. 2d at 930 (upholding a death sentence in
connection with a robbery-nmurder, where the sentence
was supported by two aggravators, including prior
first-degree nurder and robbery convictions); Carter,
576 So. 2d at 1293 (rejecting a "robbery gone bad"
ar gument where the trial court found three
aggravators: (1) under sentence of inprisonnment; (2)
prior violent felonies--armed robbery and nmurder; and
(3) commi ssion during a robbery); Freeman, 563 So. 2d
at 75 (upholding a death sentence supported by two
aggravat ors--prior convi ctions for first-degree
mur der, armed robbery, and burglary of a dwelling with
assaul t, al | commtted three weeks prior--and
comm ssion during a burglary and conm ssion for
pecuni ary gain (nmerged)).

Bl ake at 26-28.

Peterson, |ike Bl ake and Bryant before him had an extensive
crimnal history and commtted the crinme during the course of a
robbery. Peterson, |ike Blake, was under a sentence of
i nprisonment at the time he commtted the crine. Nei t her
Peterson, Blake, nor Bryant had any significant evidence in
m tigation.

Further, this Court should also reject the argunment that the
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case is not anong the nobst aggravated because there allegedly is

no evidence that Peterson intended to conmmt nurder when he

entered the store, i.e., that this was akin to a “robbery gone

bad.” This sanme argunment was presented in both Bl ake and Bryant

and squarely rejected as foll ows:

We concl ude that Bl ake’s sentence is proportional

to other death sentences this Court has upheld. See,

e.g., Bryant, 785 So. 2d at 436-37 (citing Mendoza,
700 So. 2d at 673, in rejecting a “robbery gone awmy”
ar gunent where the trial court found three
aggravat ors: (1) prior violent felony--sexual

battery, grand theft, robbery with a weapon, and
aggravated assault wth a mask; (2) conm ssion during
a robbery; and (3) avoid arrest); Mendoza, 700 So. 2d
at 679 (rejecting a “robbery gone awy” argunent where
the trial court found two aggravators: a prior violent
fel ony--armed robbery in connection with a separate
case--and comm ssion during a robbery); Melton, 638

So.

2d at 930 (upholding a death sentence in

connection with a robbery-nurder, where the sentence
was supported by two aggravators, including prior
first-degree nmurder and robbery convictions); Carter,
576 So. 2d at 1293 (rejecting a "robbery gone bad"
ar gument where the trial court found three
aggravators: (1) under sentence of inprisonnent; (2)
prior violent felonies--arnmed robbery and nurder; and
(3) conmmission during a robbery); Freeman, 563 So. 2d
at 75 (upholding a death sentence supported by two
aggravat ors--prior convi ctions for first-degree
mur der, arnmed robbery, and burglary of a dwelling with
assaul t, al | commtted three weeks prior--and
conm ssion during a burglary and conm ssion for
pecuni ary gain (nmerged)).

Id. at 2007 Fla. LEXI S 2387, 27-28 (Fla. 2007).

The trial court in the instant case carefully considered, and

rej ected,

Peterson’s claimthat this was a “robbery gone bad,”

and specifically found:
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H. Lack of Premeditation - Non-Statutory

The Defense argues that the death penalty should
not be inposed because the State did not prove that
t he Defendant acted with preneditation or that he had
the intent to kill M. Cardoso. However, the court
finds that anple evidence of preneditation was
presented at trial.

The Defendant shot M. Cardoso when they were
alone inside a break room at Big Lots. W t nesses
heard what sounded |ike a struggle or confrontation,
and the autopsy revealed bruising on M. Cardoso’s
ri ght shoul der, arm and hand consistent with having
occurred at or imedi ately before the shooting. The
fatal gunshot wound entered the victims upper left
shoul der bel ow t he neckline and travel ed downward in a
back to front, l eft to right trajectory.
Circunstantial evidence including the path of the
bullet, the distance fromwhich the gun was fired, and
the fact that the gun was ainmed at a vital area,
striking the lung, liver, and nmajor blood vessels,
suggests that M. Cardoso was shot while in a
subm ssive, kneeling position with his torso |eaning
toward the fl oor and the Defendant standi ng above him
while M. Cardoso was not struggling and posed no
i mmedi ate threat to the Defendant.

Even after firing the fatal gunshot, the Defendant
executed the robbery as planned w thout allow ng other

enpl oyees to call for nmedical help to save M.
Cardoso’s life. Throughout the robbery, the Defendant
repeatedly threatened to kill victinms who di sobeyed

his commands and held a |oaded pistol to victins’
heads. AlIl this evidence indicates that the Def endant
was prepared to use lethal force to overcone any
resi stance he encount er ed duri ng t he pl anned
conm ssi on of the robbery.

(V13/2346) (e.s.)
Simlarly, Peterson’s argunment that his case is like both

Ubin v. State, 714 So. 2d 411 (Fla. 1998) and Terry v. State,

668 So. 2d 954 (Fla. 1996) should be rejected. This identical
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argunment was presented in Blake and rejected. In Blake, this
Court noted that Urbin was seventeen at the tinme of the crine
wher eas Bl ake was twenty-three. In this case, Peterson was
thirty-eight years old when he shot John Cardoso in the back and
killed him (V13/2343)

Li kew se, this Court in Blake also distinguished Terry, 668
So. 2d 954, noting that Terry was only twenty-one and had only
two aggravators: prior violent felony and capital felony
commtted during the course of an arned robbery/pecuni ary gain.

Id. at 965. Conversely, Blake, |like Peterson, had the
addi ti onal aggravator of under a sentence of inprisonnent.
Bl ake was on felony probation at the time of the nurder and
Peterson was on life parole for three 1981 robberies when he
commtted the instant nurder

In Bl ake, this Court further distinguished Terry because the
prior violent felony in Terry was a contenporaneous conviction
for acting as a principal to the aggravated assault conmmitted by
t he codefendant. See Terry, 668 So. 2d at 965-66. Wereas, in
Bl ake, the prior violent felony conviction was for first-degree
murder in connection with a separate attenpted robbery with a
firearm In this case, Peterson’s prior violent felony

aggravator was supported by evidence that Peterson had thirteen

(13) prior violent felony convictions resulting in a total of
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nine life sentences and including nmultiple armed robberies and
sexual batteries. Thus, Peterson's prior convictions for
entirely separate violent crimes differs from the aggravation
found in Terry and nmakes it proportionate to the death sentence

inposed in Blake v. State, 2007 Fla. LEXIS 2387, 25-26 (Fla.

2007).

Peterson also claims his case is not the least mtigated. In
support of this, however, he nerely recites the trial court’s
findi ngs. As previously noted, the trial court did not find
that any of the mtigation deserved great weight. The court
sunmarized the mtigation it found as foll ows:

The court finds that with regard to the various
mtigating factors, the follow ng were established:
t he Defendant had a good relationship with at | east
two famly nenbers, naintained consistent enploynent
for seven years after his release on parole, had an
exenpl ary disciplinary record while in jail, had the
mental immturity of a teenager and had a low to
normal 1Q The court has given each of these factors
sone or little weight as set out above.

(V13/2349)

Based on the foregoing, this Court should affirmthe sentence

inposed in the instant case as proportionate to other cases

where this Court has upheld the sentence of death. See Bl ake v.

State, 2007 Fla. LEXI S 2387, 25-26 (Fla. 2007); Bryant v. State,

785 So. 2d 422, 436-37 (Fla. 2001); Mendoza v. State, 700 So. 2d

670, 679 (Fla. 1997)(concluding that death sentence was
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proportionate for twenty-five-year-old defendant who killed a
robbery wvictim with a single gunshot; court found two
aggravating factors of prior violent felony conviction and
pecuniary gain and gave little weight to defendant's all eged
hi story of drug use and nental health problens); Carter v.
State, 576 So. 2d 1291, 1292-93 (Fla. 1989)(affirm ng sentence
for robbery/murder with three aggravators; (1) under sentence of
i nprisonment (parole); (2) prior violent felonies; (3) during
conm ssion  of a robbery balanced against nonst at utory

mtigation).
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| SSUE | V

The Penalty Phase “Lack of Renprse” Claim

Next, Peterson clains that, during the penalty phase, the
prosecutor inmproperly cross-exam ned the defense psychiatri st,
Dr. Maher, on alleged “lack of renorse” and relied on “lack of
remorse” during closing argunent. The trial court specifically
found that, “[a]t no time during the trial did the State attenpt
to prove any aggravating factors by introducing evidence of |ack
of renorse, nor did it argue |lack of renorse as a non-statutory
aggravator.” (V13/2348) For the follow ng reasons, Peterson’s
penalty phase “lack of renorse” clains are both procedurally

barred and al so wi thout nerit.

Procedural Bars

In the title of his fourth issue, Peterson alleges that the
trial court erred in denying a notion for mstrial and for a new
penalty phase. (Initial Brief of Appellant at 65). The defense
did not request a mstrial at any tinme during the penalty phase.
(See V16/2675-2829) Therefore, Peterson’s perfunctory

“mstrial” conplaint is procedurally barred. See Rose v. State,

787 So. 2d 786, 797 (Fla. 2001).
Furthernmore, the defense did not object to any of the

prosecutor’s penalty phase closing argunents. The failure to
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rai se a contenporaneous objection to allegedly inproper closing
argunment comments wai ves any clai mconcerning such comments for

appellate review. See, e.g., Brooks v. State, 762 So. 2d 879,

898 (Fla. 2000).

Pet erson has not established the existence of any error, at

all, much | ess fundanental error that is “so prejudicial as to
vitiate the entire trial.” Chandler v. State, 702 So. 2d 186,
191 n.5 (Fla. 1997). Fundanmental error has been defined as

error that “reaches down into the validity of the trial itself
to the extent that a verdict of guilty or jury recommendati on of
deat h coul d not have been obtai ned without the assistance of the

all eged error.” Card v. State, 803 So. 2d 613, 622 (Fla. 2001).

Furthernore, Peterson’s bel ated notion seeking a new penalty
phase was untinmely filed. On July 27, 2005, Peterson was found
guilty of first-degree nurder. (V12/2127) On July 29, 2005,
the jurors, by a vote of 8 to 4, recommended the death penalty.

(V12/2129) On August 3, 2005, Peterson filed a notion for new
trial. (V12/2139-2140) Although Peterson’s notion for a new
trial was tinmely under Rule 3.590, Fla. R Crim Proc., this
noti on was based solely on the guilt phase. (See V12/2139-2140)

Two nonths later, on October 3, 2005, Peterson filed a “Mtion

Regar di ng Penalty Phase Proceedi ngs.” (V12/2177-2180) The State
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respectfully submts that Peterson’s notion seeking a new
penalty phase, which was filed nore than two nonths after his

trial, was untinely and, therefore, procedurally barred.

St andards of Revi ew

This Court reviews trial court decisions as to the scope of
cross-exani nati on on an abuse of discretion standard. Boyd v.

State, 910 So. 2d 167, 185 (Fla. 2005), citing McCoy v. State,

853 So. 2d 396, 406 (Fla. 2003).

Li kewi se, the control of prosecutorial coments and conduct
in closing argunent is within the trial court's discretion and
will not be disturbed absent a clear showng of abuse of

di scretion. Smth v. State, 866 So. 2d 51, 64 (Fla. 2004). 1In

reviewi ng such clainms, this Court has confirnmed its respect for
the vantage point of the trial court, being present in the
courtroom over just a reading of a cold record. |1d. at 64.

Lack of Renorse-The Legal Standards

The State certainly does not dispute this Court's precedent
whi ch prohibits |lack of renorse as an aggravating factor, but
allows the State to present such evidence to rebut proposed
mtigation. Indeed, this precedent was summari zed in Tanzi V.
State, 964 So. 2d 106, 114-115 (Fla. 2007):

This Court's precedent clearly prohibits

| ack 6f remorse as evidence of an aggravating factor.
In Pope v. State, 441 So. 2d 1073, 1078 (Fla. 1983),
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this Court held that “lack of renorse is not an
aggravating factor” and that "lack of renorse should
have no place in the consideration of aggravating
factors.” Additionally, in Atwater v. State, 626 So. 2d
1325, 1328 (Fla. 1993), this Court found that a trial
court “erred in permtting the State on cross-
exam nation to ask [the defense's expert] whether
persons with antisocial personality showed renorse.”
However, this Court has pernitted evidence of |ack of
renorse to rebut proposed mtigation, such as renorse
and rehabilitation. See Singleton v. State, 783 So. 2d
970, 978 (Fla. 2001) (holding “that |lack of renorse is
adm ssible to rebut evidence of renorse or other
mtigation such as rehabilitation"); cf. Derrick v.
State, 581 So. 2d 31, 36 (Fla. 1991) (finding that
al t hough lack of renorse is permtted to rebut evidence
of renorse or rehabilitation, the trial court erred in
permtting the State to present evidence of |ack of
renorse before the defense presented any testinony).

In this case, the trial court did not abuse its
discretion in allowng the State's questions regarding
| ack of renorse. Tanzi’s mtigation w tness opened
the door to this line of questioning. See Ellison v.
State, 349 So. 2d 731, 732 (Fla. 3d DCA 1977) (“Having
opened the door to this line of questioning by his own
direct testinony, [defendant] cannot now be heard to
conplain that t he State marched through the door so
opened."). Further, froma review of the record, it
is clear that the State used |lack of renorse to rebut
the proposed mtigator of bipolar disorder, not to
establish an aggravator. The State did not present any
testimony regarding Tanzi's renorse or |ack thereof
for Acosta's nurder. Moreover, the trial |judge
instructed the jury that it was not to consider |ack
of renpbrse as an aggravator. Because |ack of renorse
was mentioned by the defense on direct and because the
State used it to rebut a proposed mtigator, we find
that the trial court did not abuse its discretion.

Tanzi, 964 So. 2d at 114-115(e.s.)
For the follow ng reasons, Peterson is not entitled to any

relief fromthis Court predicated on alleged “lack of renorse.”
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Anal ysi s

The State did not attenpt to prove any aggravating factors
by introducing evidence of lack of renmobrse and did not argue
| ack of renprse as a non-statutory aggravator. In fact, the
trial court’s sentencing order specifically addressed, and
squarely rejected, the defendant’s alleged “lack of renorse”
claim

D. I nval id Aggravating Factors —Non-Statutory

The Def endant cont ends t hat t he jury’s
recommendation was based on invalid aggravating
factors. Specifically, he contends that his alleged
| ack of renorse and failure to testify are inproper
aggravating factors and cannot be considered. Sochor
v. Florida, 504 U S. 527, 532 (1992).

The Defense al so presented this argument in his
Moti on Concerning Penalty Phase Proceedings in which
he requested a new penalty phase. The court
t horoughly reviewed and heard this issue and denied
t hat notion on Novenmber 7, 2005. Here, the Defendant
again contends that the jury inproperly considered his
| ack of renorse and failure to testify in making its
sentenci ng recommendation. While the court’s ruling is
unchanged, it is appropriate to briefly address the
matter in this sentencing order as well.

During the trial, the court had well-acquainted
herself with relevant |aw concerning proper argunent
with respect to aggravators and mtigators in cases
where the death penalty is sought. Prior to the
closing argunents in the penalty phase, the court
specifically advised the attorneys of the |awful
paraneters of said closing, and that the court would

be listening very closely to the remarks of the
attorneys and would not hesitate to intercede in its
responsibility to assure a fair trial. Anmong the list

of coments the court prohibited was any attenpt on
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the part of the State to argue “lack of renorse” as an
aggravator. The court was well aware that |ack of
renbrse s an inproper aggravator and cannot be
considered. The court was alert to any potential
i nproper argunent in this regard. Earlier, during the
cross-exam nation of defense witness Dr. WMaher by
Assistant State Attorney Crow, the Defense objected
that M. Crow s questioning was noving into an area of
“renorse, or lack of renorse.” In fact, the court
found that while M. Crow s questions were proper,
that he should use caution in asking such questions.
The court zealously ensured throughout the penalty
phase that there be no argunent of |ack of renprse as
an aggravator and the court is well-satisfied that
such an inpropriety did not take pl ace.

At no tine during the trial did the State attenpt
to prove any aggravating factors by introducing
evi dence of lack of renorse, nor did it argue |ack of

renorse as a non-statutory aggravator. Two prinmary
t hemes exi sted throughout the Defense’'s penalty phase
presentati on. First, that the Defendant’s actions

were not preneditated and second, that the Defendant’s
actions were the result of sonme type of nental
i npai rnment  or dimnished capacity. Such argunents
invited the State to, anobng other things, provide
evi dence and argunents that the Defendant’s actions
were preneditated and that he had the capacity to know
that his actions were wong. Addressing these areas
by either side necessarily involves testinony and
argunment regarding the Defendant’s state of mnd at
the time of the killing. “Renprse,” though, is an
entirely different concept having to do with regret
for some past deed. The State has correctly argued
that renorse is not related to the Defendant’s intent
during a crinme but is instead defined as “a gnaw ng
distress arising froma sense of guilt for past wongs
(as injuries to others).” Beasley v. State, 774 So 2d
649, 672 (Fla. 2000).

The focus of the State was not on “renbrse” in any
way. Rat her the focus of the State was on the state
of mnd of the Defendant during the nurder. The
State’s cross-exani nati on questions and argunent in
this regard were invited by the Defense, but would
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have ostensibly been proper even had they not been
i nvited.

(V13/2347-48) (e.s).

The trial court’s order is supported by the follow ng
conpetent, substantial evidence and should be affirned for the
foll ow ng reasons.

At the commencenent of the penalty phase, defense counse
announced his intention to call Dr. Mher to “tal k about the
[ defendant’s] capacity to conform [his] conduct to the
requirenments of the [law].” (V16/ 2664) According to defense
counsel, both of the defendant’s nmental health experts would
testify about the defendant’s enotional and nental age, dealing
with the lack of capacity. (V16/2664) Addi tionally, defense
counsel stated that “Dr. Maher would also talk about the, for
| ack of a better term |ack of future dangerousness.” (V16/2664)

The State did not present any evidence of |lack of renorse in
its case in chief, the State never argued alleged “lack of
renorse,” and the defense raised only a single objection based
on alleged “lack of renmorse” during the cross-examnation of Dr.
Maher, to wit:

MR. WATTS [ Defense Counsel]: Judge, the area that
we’'re going into now would be renorse or absence of
renorse, and | object to getting into that area.

MR. CROW [ Prosecutor]: Judge, he’'s put on that this
person doesn’'t have the capacity to appreciate the
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wrongful ness of his act. That’'s what this w tness
testified. I’m allowed to explore that on cross-
exam nati on.

THE COURT: | agree you're allowed to explore it, but
| also agree you're getting into a tricky area with
respect to -- and |’m going to instruct them I *m

sure you’'re not going to argue the |lack of renorse is
an aggravator. You're trying to showit not to be a

mtigator.

MR. CROW |’m trying to show the basis for his
opinion is flawed, and | think |’'mallowed to do that.
The case law on renorse really deals wth wusing
renorse to enhance -

THE COURT: That's fine.

MR. CROW -- which is not an issue in this case, which
|’ mnot attenpting to do.

THE COURT: | slightly disagree. The other case | aw on
renorse has to do with using lack of renorse as an
aggravator, which it cannot be done. | know. | assune
you're not in any way trying to do that. You're

trying to refute a mtigator as opposed to establish —

MR CROW |I'malso trying to inpeach the credibility
of this witness and the validity of his findings in
terms of why he is the way he is, whether it’s
inmmaturity or antisocial personality disorder. I
think they’'re alternative expl anations. He' s chosen

to explain that to the jury, and | have to explore
t hat .

THE COURT: | understand that. I’1l let you do that.
At the same tinme, | caution you that the focus on | ack

of renorse is sonething which | see as an area that is
probl emati c here.

MR CROWN | don’'t intend to focus on it. This is the
second questi on.

THE COURT: AlIl right. The objection is overruled in
part but with some direction to the State to be
cautious. Thank you.

77



(V16/ 2714-2715) (e.s.)

At this point in the record, Dr. Maher had already
establi shed, w thout objection, that his diagnosis of Peterson’s
antisocial personality disorder nade any information that
Pet erson provided suspect, that antisocial personalities are
characterized by a pervasive pattern of disregard for the rights
of others, and that sonme are callous or even contenptuous of
ot her people’s feelings and rights. Dr. Maher had al so offered
hi s opinion, wthout objection, as to the degree to which these
characteristics applied to Peterson. As to the one question to
whi ch the defense objected-whether Dr. Maher had information
that these characteristics did not apply to the defendant-Dr.
Maher answered yes—+ndicating he was aware of evidence
indicating that the defendant was not contenptuous of the
victims. The defense made no “lack of renporse” objection to any
ot her questions or coments by the State.

The evidence and unobjected-to comments were perm ssible
responses both to Dr. Mher’s attenpt to predict Peterson’s
future conduct in prison and to respond to Dr. Maher’'s expert
testinmony that Peterson’s inability to enpathize with victins
substantially inpaired his capacity to appreciate the
crimnality of his actions or to conform his conduct to the

requi renments of the | aw
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The trial court did not abuse its discretion in overruling

t he defense objection during the cross-examnation of Dr. Maher
An expert witness certainly may be cross-exam ned concerning
the basis for his opinion and the facts he knew or considered in

reachi ng that opinion. See Hildwin v. State, 531 So. 2d 124

(Fla. 1988), affirmed, 490 U.S. 638, 104 L.Ed.2d 728
(1989)(state could rebut evidence presented by defendant as to
hi s nonvi ol ent nature).

The prosecutor’s questions and coments were also invited by
def ense counsel’s closing argunents during the guilt phase.
Def ense counsel’s closing argued that Peterson’s actions after
the murder indicated he had not wanted M. Cardoso to die
(because Peterson allegedly used a BB gun in the later MCrory’s
robbery to insure that subsequent victins would not be harned).

Thus, even if eliciting Dr. Maher’s testinony was deened error
it was invited and harm ess beyond a reasonabl e doubt. See

State v. D Guilio, 491 So. 2d 1129, 1134-35 (Fla. 1986);

Randol ph v. State, 562 So.2d 331, 338 (Fla. 1990) (i nproper

question by prosecutor regarding renorse constituted harm ess

error); Witfield v. State, 706 So. 2d 1, 4 (Fla. 1997), citing

Atwater v. State, 626 So. 2d 1325 (Fla. 1993).

The State’s evidence established three powerful aggravating

factors by overwhel m ng, uncontested proof: (1) the defendant
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had previously been convicted for a violent felony offense, (2)
t he def endant was under a sentence of inprisonnent at the tine
of the nurder, and (3) the nmurder occurred during the conm ssion
of a robbery.

I n Decenber of 1981, Peterson was convicted and sentenced to
prison for a series of violent crines, including a Burglary
Assault and an Aggravated Assault with a firearm Peterson al so
received three |ife sentences for separate arnmed robberies
committed with a firearm

By the time of his sentencing proceedi ng, Peterson had been
convicted of 13 prior violent felonies. Peterson’s vi ol ent
crimes escalated from armed robberies, to armed robberies and
rapes, and culmnated in nurder. Peterson’s record of prior
violent felonies was striking in nunber and severity.

As confirmed in the undi sputed docunments and stipul ati ons
i ntroduced during the penalty phase, Peterson was paroled in
1992 on his 1981 convictions. At the tinme of the Big Lots
mur der, Peterson was under active supervision on |life parole for
his three 1981 robberi es.

The fact that Peterson nurdered John Cardoso during the
comm ssion of and in furtherance of an arned robbery, during an
offense simlar to his other robberies, constituted the third

wei ghty aggravating circunstance.
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At trial, the defense characterized the Big Lots nurder as
“merely” a felony murder, commtted without the intent to cause
the death of the victim |In discussing the weight to be given
the robbery as an aggravating factor, the State pointed out that
t he defendant’s conduct in bringing the gun, shooting the victim
in a vital area at a tine when he was no |onger an apparent
threat, conpleting the robbery after shooting the victim (thus
insuring that help could not be called until after the defendant
fled) and using the victims body to intim date the renmmining
victinms into conpliance, evidenced that shooting the victimand
letting him die were intentional acts whose purpose bore a
significant relationship to the underlying robberies.

In this case, the prosecutor’s closing focused on the
defendant’s ations and intent, prior to and contenporaneous
with the victims death. Renorse does not relate to a
crimnal’s intent during the comm ssion of the crinme, but is
instead defined as “a gnawi ng distress arising froma sense of

guilt for wongs (as injuries done to others).” See Beasley v.

State, 774 So. 2d 649, 672 (Fla. 2000).

Any conments concerning the defendant’s state of mnd at the
time of the crinmes were relevant not only to the weight to be
gi ven aggravating factors, but to counter defense mtigation

claine that M. Cardoso’'s death was an unintended accident.
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| ndeed, nmuch of the defense closing was devoted to the
suggestion that the victims death was unintended and, as a
result, the defendant did not use an actual firearm in a
subsequent robbery.

The purpose of closing argunent is “to review the evidence
and explicate those inferences which may be reasonably drawn
fromit.” In this case, the prosecutor’s unobjected-to conments
which were fairly based on conclusions drawn from the evidence
and relevant to aggravating or mtigating circunmstances, were

perm ssibly fair coments. Mann v. State, 603 So. 2d 1141 (F a

1992).

The State’s cross-exam nation concerning the defendant’s
antisocial personality disorder was relevant to assessing the
accuracy of Dr. Mher’s prediction and opinion. The defense
i ntroduced records fromthe Hillsborough County Jail indicating
that the defendant had no significant discipline problens for
the period of time that he was incarcerated awaiting trial on
the Fam |y Dollar case. The defense also presented testinony
t hrough Dr. Maher concerning the existence of the statutory
mtigating factor that Peterson’s capacity to conform his
conduct to the law or appreciate the crimnality of his conduct
was substantially inmpaired by his Jlow intelligence and

immaturity.
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During the penalty phase, the defense and their expert
W t ness suggested that the defendant’s violent crimnal behavior
was caused by his lowintellect and imuaturity, that it occurred
duri ng epi sodes of alcohol or drug use, that it would di mnish
with age, and that it would not occur in a structured setting.
In contrast to Dr. Mher’s description of the causes of the
defendant’s crimnal and violent behavior and the conditions
under which it occurred, antisocial personality disorder is
characterized by a pervasive pattern of disregard for and
violation of the rights of others continuing from chil dhood
t hr ough adul t hood. 3

The defendant’s allegedly inpaired capacity to enpathize
with victinms, due to his lowintelligence and i mmaturity, was a

central prem se of Dr. Maher’s mtigation testinony, presented

3 The prosecutor’s questions concerning Dr. Mher’s di agnosis of
t he defendant as having antisocial personality disorder were
based upon |anguage taken directly from the description of
Antisocial Personality Disorder contained in the Diagnostic and
Statistical Manual of Mental Disorders, DSM |IV-TR (2000), at
702-703. The issue of whether the defendant’s crimnal and
vi ol ent behavior was the result of lowintellect and i mmaturity
or anti soci al personality was relevant to the jury’'s
consideration of Dr. Mher’'s testinony. Al t hough the DSM++V
also lists as one of the diagnostic criteria for antisocial
personal ity disorder A(7): “lack of renorse, as indicated by
being indifferent to or rationalizing having hurt, m streated or
stolen from another,” the State never asked about this
characteristic. This characteristic focuses on the defendant’s
after-the-fact reaction to his conduct while questioning of the
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to denonstrate that Peterson’s ability to conform his conduct to
| aw or appreciate the crimnality of his acts was substantially
inpaired. By presenting only Dr. Maher’s bare conclusion as to
the existence of their nental health mtigation, the defense
left any explanation of Dr. Mher’s reasoning to cross-
exam nati on.

On cross-exam nation, when Dr. Maher was asked to explain
the basis for his conclusion, Dr. Maher stated that while the
def endant knew his conduct was crimnal, he could not fully
appreci ate the wongful ness of his conduct because he | acked the
capacity to wunderstand the extrene degree of suffering he
inflicted. Dr. Maher testified that the defendant’s |ack of
capacity to understand the trenmendous suffering he was
inflicting on his victins was not deliberate, but occurring only
on an unconscious |evel. Dr. Maher explained that the
def endant’ s | ack of enpathy resulted from the defendant having
the enotional maturity of a 14 or 15 year old, having a low I Q
and being “just plain dunb”, and fromhis having had to overcone
the fact that he was a poor, black man in “this community”.

Therefore, the State was permtted, and obligated, to

di scredit this theory. During cross-exam nation, the State

State in this care related to the notivati ons and causes for the
def endant’ s behavi or.
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sought to undermne the expert’s opinion by recounting the
uncontested facts indicating that the defendant clearly
understood the crimnality of his actions in that he disguised
hi s appearance, threatened to kill anyone who | ooked at him
wore gloves to prevent |eaving fingerprints and prepl anned the
robberies by casing each store and having a ready neans of
getaway. The State perm ssibly established that Dr. Maher had
di agnosed Peterson wth antisocial personality disorder, a
personality or character disorder that could account for the
sane | ack of enpathy and conformance to the |law that Dr. Mher
attributed to lowintelligence and environnmental obstacles. The
State’s cross-exam nation also permssibly challenged Dr.
Maher’s conclusion that the defendant |acked the capacity of
enpat hy, based upon evidence of Peterson’'s ability to have
essentially normal, |oving and whol esone relationships with his
own fam |y nenbers.

The State’s questions and conments were in direct response
to the defense expert’s testinmony that the defendant’s ability
to enpathize with victins was a | ack of capacity resulting from
low intelligence and immturity and which allegedly occurred
only on an unconscious |evel. This was an issue Dr. Maher
testified about, it was the basis of a requested jury

instruction, and when viewed in context, the State’'s coments
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were clearly appropriate for closing argunent, as evidence by
the | ack of any contenporaneous objection.

Additionally, the State’s argunents were invited response to
the defense argunment that the defendant’s actions were not
premeditated, as indicated by the defendant’s subsequent
conduct. During the guilt phase, the State introduced WIlIlians
rule evidence of three other robberies. During the |ast of
these crimes, the robbery of McCrory’ s supervisor, Anne Wber,
the defendant wi elded a dark weapon that appeared to be an
automatic pistol. At trial, the defense enphasized that the gun
recovered with cash register receipts, checks and a bank bag
fromthe McCrory’ s robbery was not a firearm but, instead, was
a dark colored pellet gun designed to m nmc the appearance of an
automatic pistol. During closing argunent, defense counsel
argued that evidence of preneditation was not clear and the
defendant’s |lack of intent to harm anyone was established by
Peterson’s conduct during the subsequent MCrory’s robbery.
Def ense counsel stressed that during the McCrory’ s robbery, the
def endant carried a BB gun “so that nobody would get killed.”
By focusing on the defendant’s subsequent conduct after M.
Cardoso’ s death, the defense closing arguably suggested, albeit
implicitly, that Peterson may have felt regret and renorse

i.e., as a result of Peterson’s purportedly unintended harmto
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M. Cardoso, Peterson changed his MO, thus insuring that it
woul d not happen again. Admttedly, there could be a number of
specul ative explanations,s but only one circunmstance invol ving
Peterson’s subsequent use of the BB gun would reflect the
absence of intent to kill John Cardoso—that Peterson was
di stressed by or regretful about the occurrence.

The instant case involves nore than nerely a case of the
defense failing to object. The defense called an expert w tness
knowing that his testinmony was predicated on the defendant
al l egedly lacking the capacity for enpathy, which they now cl aim
is the equivalent of the lack of renorse. The State’s attenpt
to underm ne and inpeach this testinony was proper. Prior to
closing argunents, the State informed the court and the defense
counsel of its intended argunment. The court indicated that the

State’s argunment was pernissible and the defense did not

di sagr ee:
MR. CROW [Prosecutor]: | don't —1 certainly don't
intend to argue any nonstatutory aggravators Judge.
In terns of—+n terns of the, as | wunderstand, Dr.
Maher’s testinony, hi s basis for saying the

defendant’ s capacity for being substantially inpaired

4 For exanple, given the victins’ disparate descriptions of the
firearm it is possible that Peterson had nore than one weapon.

It is also conceivable that the defendant coul d have hi dden or
di scarded the nurder weapon out of self-interest, rather than
out of concern for future victins because the pistol was dami ng
evidence that could link himdirectly to the bullet that killed
John Car doso.
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is that he’'s unable to enpathize and understand the
suffering he’'s inflicted on victins, and | do intend
to discuss that and whether that, in fact neets the
statutory standard—the nitigating standard.

THE COURT: | think that falls within the confines of
what | just said—

MR. CROW  Ckay.

THE COURT: -- that it’s being offered in response to a
mtigation.

MR CROW | normally divide my argunment up where |
tal k about aggravators and | talk about the weight
t hat shoul d be assigned to aggravators, which nmeans |
do get into the substance of those things as opposed
to just saying, “lIt’s proven.” | talk about why it
shoul d be given weight, and then | usually tal k about
mtigating circunstances. And the things that you are
tal king about, if they come up, would come up in
rebutting t he ei t her mtigators or potenti al
mtigators. And to sone degree, since | go first, |
don’t know exactly what he's going to say, and | kind
of have to anticipate.

THE COURT: | understand and appreciate that. | hope
you’ || appreciate the concern I have about
over enphasi zi ng somet hi ng which coul d be construed as
an aggravator when it isn't, and that’'s what ny
concern is. The case law |I've read — within the
confines of what you ve told ne, | think your argunent
is perni ssible.
(VvV16/ 2778-2780).

The defense expert testified that the defendant’s future
behavior in prison wuld be non-violent because, Ilike a
m schi evous teenager who m sbehaves after school t he
def endant’s viol ent crimnality was the result of the
avai lability of drugs and alcohol and lack of structure as

opposed to the defendant’s antisocial personality disorder. The
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basis for his conclusion as to the existence of an alleged
mtigating factor was defendant’s dimnished capacity to
understand the suffering he inposed on his victins, even though
he was able to enpathize and have normal relationships wth the
people who held inportance to him The defense closing
repeatedly enphasized that the defendant’s conduct in taking
preventative action in his subsequent crinmes proved the | ack of
intent to shoot and kill M. Cardoso. These defense argunents
clearly invited the State’'s fair responsive questioning and
coment s.

Error, if any, was invited, waived by the failure to object,
is not fundanental, or, alternatively, is harmess in |ight of
the defense theory and argunents and the strong proof of
mul ti pl e aggravating factors.

Finally, Peterson cites to a newspaper article with M.
Tunsil’s comrents, but no claimof error is raised concerning
the trial court’s disposition of this matter. As the trial
court rul ed:

: The coments at issue here were nmade to
journalists and printed in articles in the St.
Petersburg Times and the Tanpa Tribune. However,
Florida |law prohibits the use of juror testinony to
i mpeach a verdict. 890.607(2)(b), Fla. Stat.; Sins v.
State, 444 So. 2d 922 (Fla. 1984)(Juror testinony
concerning the jury’'s alleged consideration of the

Defendant’s failure to testify was inadm ssible as
this is a matter that inheres in the verdict).
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Devoney v. State, 717 So. 2d 501 (Fla. 1998)(Juror
testinmony that jury may have relied on inadm ssible
evi dence, which the court had instructed them to
i gnore, was inadm ssible as a basis for granting a new
trial).

(V13/2348).

Mor eover, a new penalty phase woul d not prevent recurrence
of the sane issues--the defense could still introduce this sane
evi dence of the defendant’s |ack of enpathy, present the sane
expert predictions of the defendant’s future behavior and argue
in closing that the defendant’s conduct subsequent to the crine
i ndi cated sonme regret and corrective action. The State should

not be prohibited fromfairly responding to these cl ai ns.
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| SSUES V AND VI (Consoli dated)

The Ring Clains

In Issue 5, Peterson argues that Florida’ s capital

sentencing statute is unconstitutional under Ring v. Arizona

536 U.S. 584 (2002), because the trial judge rather than the
jury makes the findings of fact necessary to inpose the death
sentence and the jury recomendati on need not be unaninous.
Peterson raised these sanme grounds in his pre-trial notion
challenging the legality of Florida’s death penalty statute
under Ring. (V9/1635-1650; V15/2584-85)

In Issue 6, Peterson argues that the existence of the prior
fel ony aggravator should not bar the application of Ring. This
ground was not raised by Peterson in the trial court and,
therefore, it is procedurally barred on appeal. Furt her nore,
the defendant’s prior violent felony convictionss exclude him

from Apprendi’s application. See Apprendi v. New Jersey, 530

U.S. 466, 490 (2000) (stating, “[Other than the fact of a prior
conviction, any fact that increases the penalty for a crine

beyond the prescribed statutory maxi mum nust be submtted to a

5 Five of Peterson’s prior violent felony convictions were froma
series of armed robberies in 1981. [Robbery with a Firearm (3),
Burglary Assault with a Firearm (1) and Assault with a Firearm
(1)]. Peterson also had another five violent felony convictions
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jury, and proved beyond a reasonabl e doubt.”); Duest v. State,

855 So. 2d 33, 49 (Fla. 2003)(noting rejection of Rng clains in
a nunmber of cases involving a prior-conviction aggravator).
Anal ysi s:

Peterson’s intertwined Ring clainms are also w thout nerit
have been repeatedly rejected by this Court since Ring was

decided. As this Court recently reiterated in Frances v. State,

2007 Fla. LEXI'S 1897 (Fla. 2007):

: in over fifty cases since Ring's rel ease,
this Court has rejected simlar Ring clains. See
Marshall v. Crosby, 911 So. 2d 1129, 1134 n.5 (Fla.
2005), cert. denied, 126 S. Ct. 2059 (2006). As the
Court’s plurality opinion in Bottoson v. Moore, 833
So. 2d 693 (Fla. 2002), noted, “the United States
Suprenme Court repeatedly has reviewed and upheld
Florida's capital sentencing statute over the past
quarter of a century.” Id. at 695 & n.4 (listing as
exanples Hildwin v. Florida, 490 U S. 638 (1989),
Spaziano v. Florida, 468 U.S. 447 (1984), Barclay v.
Florida, 463 U S. 939 (1983), and Proffitt v. Florida,
428 U.S. 242 (1976)); see also King v. More, 831 So.
2d 143 (Fla. 2002) (denying relief under Ring).

Ring did not alter the express exenption in
Apprendi v. New Jersey, 530 U.S. 466 (2000), that
prior convictions are exenpt fromthe Sixth Anendment
requi renents announced in the cases. This Court has
repeatedly relied on the presence of the prior violent
felony aggravating circunstance in denying Ring
clains. See, e.g., Smth v. State, 866 So. 2d 51, 68
(Fla. 2004) (denying relief on Ring claim and
“specifically not[ing] that one of the aggravating
factors present in this mtter is a prior violent
felony conviction”); Davis v. State, 875 So. 2d 359,

resulting fromhis 1998 offenses. [Robbery with a Firearm (2),
and Sexual Battery with a Deadly Wapon (3)].
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374 (Fla. 2003) (“We have denied relief in direct
appeal s where there has been a prior violent felony
aggravator.”); Johnston v. State, 863 So. 2d 271, 286
(Fla. 2003) (stating that the existence of a “prior
vi ol ent fel ony convi ction al one satisfies
constitutional nmandates because the conviction was
heard by a jury and determ ned beyond a reasonable
doubt”); Henry v. State, 862 So. 2d 679, 687 (Fla

2003) (stating in postconviction case that this Court
has previously rejected Ring <clainms “in cases
i nvol ving the aggravating factor of a previous violent
fel ony conviction”).

Additionally, this Court has rejected clains that
Ring requires the aggravating circunstances to be
i ndividually found by a unani nous jury verdict. See
Hodges v. State, 885 So. 2d 338, 359 nn.9-10 (Fla.
2004); Blackwelder v. State, 851 So. 2d 650, 654 (Fla.
2003); Porter v. Crosby, 840 So. 2d 981, 986 (Fla
2003).

Frances, 2007 Fla. LEXIS 1897 (Fla. 2007)(e.s.)

This Court repeatedly has held that Ring is not inplicated

when a defendant has a prior violent felony conviction

Florida’s death penalty statute is not unconstitutional under

Ring. Accordingly, the trial court’s ruling should be affirmned.
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| SSUE VI |

The Penalty Phase Jury Instruction Claim

Pet erson argues that the standard jury instruction during
the penalty phase allegedly shifted the burden of proof. During
the prelimnary jury instruction conference, the defense
objected to the alleged “burden shifting” instruction, and the
trial court “noted” the defense objection and that the sane
| anguage was contained in the nodel instruction, as recently
anmended. (V16/2771-72)

VWhen the jury returned to the courtroom the trial court
instructed the jury, without further objection:

The State and the defendant may now present
evidence relative to the nature of the crime and the
character of the defendant. You are instructed that
this evidence, when considered with the evidence you
have already heard, is presented in order that you
m ght determ ne, first, whether sufficient aggravating
circunst ances exist that would justify the inposition
of the death penalty and, second, whether there are
mtigating circunmstances sufficient to outweigh the
aggravating circunstances, if any.

(V16/ 2676).

Procedur al Bar

Jury instructions are subject to the contenporaneous
objection rule, and to preserve a jury instruction claim
obj ections nust be nmade at the time the instruction is given

See Walls v. State, 926 So. 2d 1156, 1180 (Fla. 2006); Nelson v.
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State, 850 So. 2d 514, 525 (Fla. 2003). 1In this case, although
def ense counsel raised a prelimnary objection during the charge
conference, the defense did not raise a contenporaneous
obj ection when the instruction was read to the jury. Therefore,
this issue has not been preserved for appeal.
Anal ysi s

Assuni ng, arguendo, that Peterson’s alleged burden-shifting
penalty phase jury instruction claimis properly before this
Court, the defendant’s claimis wthout nerit. This Court has
repeatedly rejected the argunent that the standard penalty phase
jury instructions inpermssibly shift the burden to the defense

to prove that death is not the appropriate sentence. See H I edge

v. State, 911 So. 2d 57, 79 (Fla. 2005); Rodriguez v. State, 919

So. 2d 1252, 1280-1281 (Fla. 2005); Sweet v. More, 822 So. 2d

1269, 1274 (Fla. 2002); Carroll v. State, 815 So. 2d 601, 622-23

(Fla. 2002); San Martin v. State, 705 So. 2d 1337, 1350 (Fla.

1997) (concl uding that weighing provisions in Florida s death
penalty statute requiring the jury to determ ne "whether
sufficient mtigating circunstances exist which outweigh the
aggravating circunstances found to exist" and the standard jury
instruction thereon did not unconstitutionally shift the burden
to the defendant to prove why he should not be given a death

sentence). The trial court’s ruling should be affirned.
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| SSUE VII1 (Suppl emental)
The Sufficiency of the Evidence Claim

Pet erson does not contest the sufficiency of the evidence to
sustain his conviction for first degree nurder. Neverthel ess,
this Court has an independent obligation to review the record

for sufficiency of the evidence. See Blake v. State, 2007 Fl a.

LEXIS 2387 (Fla. 2007), citing Fla. R App. P. 9.142(a)(6);

Rodgers v. State, 948 So. 2d 655, 673-74 (Fla. 2006). 1In this

case, as in Blake, the jury found the defendant guilty of first-
degree murder on a general verdict form (V12/2127) *“A general
guilty verdict rendered by a jury instructed on both first-
degree murder alternatives nmay be upheld on appeal where the
evidence is sufficient to establish either felony nurder or

premeditation.” [d., quoting Crain v. State, 894 So. 2d 59, 73

(Fla. 2004).

At trial, the defense suggested the possibility of an
acci dental discharge and the defense nmoved for judgnment of
acquittal solely on the theory of preneditated nurder
(V27/ 1604) Thus, any bel ated defense challenge to the State’s
alternative theory of felony nmurder is procedurally barred.

In denying the motion for JOA on the theory of
prenmeditation, the trial court expl ained:

THE COURT: Al right. Thank you very nmuch. As
hopefully, the attorneys can tell, | have carefully
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considered this issue of whether or not | should grant
t he Defense notion for judgnent of acquittal as to the
prenmeditated portion of the State's case, including
but not limted to conducting my own research. And
the case which | have presented to the attorneys to
review, Kornmondy v. State, 703 So.2d 454, was the case
which was closest that | was able to find to the
factual scenario as presented before ne today.
However, it is distinguished upon ny careful review of
the case fromthe circunmstances in front of ne today

in the foll owi ng manner. First and nost inportantly
are the continued threats of violence and death which
were -- which cane into evidence in this case not only

in the instance specifically of the course of conduct
under which the defendant is charged but also with
respect to the prior Wllians Rule testi nony whi ch was
allowed by ne for reasons previously stated by ne.
Li kewi se, in the Kornpondy case, as it was pointed out
by M. Crow, in that case a weapon was not brought to
t he scene by the defendant but, rather, |ocated on the
scene. There is a reference in the case to the |lack
of threats which |I’ve already identified with respect

to this case. And as M. Crow has just given his
analysis of the nmeans in which the gunshot, which
occurred in this case to the back, occurred, | do find

that at this tinme, based upon ny review of the case

| aw and the evidence before ne, that there is not a

reasonabl e hypothesis under which | could grant the

notion, and, therefore, at this tine it is denied.
(V27/1639) (e.s.)

Mor eover, the trial court’s sentencing order (V13/2346-2347)
pai nstakingly addressed and rejected any alleged “lack of
prenmeditation” as a purported non-statutory mtigating factor,
and the trial court enphasized that “anple evidence of
premeditation was presented at trial.” (V13/2346-2347) And,
even if the defendant’s death sentence was based exclusively on
fel ony nmurder, [s]ince the Defendant acted al one and personally

shot M. Cardoso, it was unnecessary for the court to either
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instruct the jury or to make specific findings under Ennund v.

Florida, 458 U. S. 782 (1982) or Tison v. Arizona, 481 U.S. 137

(1987). (V13/2346-2347) As the trial court cogently stated:
H. Lack of Premeditation - Non-Statutory

The Defense argues that the death penalty should
not be inposed because the State did not prove that
t he Defendant acted with preneditation or that he had
the intent to kill M. Cardoso. However, the court
finds that anple evidence of preneditation was
presented at trial.

The Defendant shot M. Cardoso when they were
alone inside a break room at Big Lots. Wt nesses
heard what sounded |like a struggle or confrontation,
and the autopsy revealed bruising on M. Cardoso’s
ri ght shoulder, arm and hand consi stent with having
occurred at or imedi ately before the shooting. The
fatal gunshot wound entered the victims upper |eft
shoul der bel ow t he neckline and travel ed downward in a
back to front, | ef t to ri ght trajectory.
Circunstantial evidence including the path of the
bull et, the distance fromwhich the gun was fired, and
the fact that the gun was ained at a vital area,
striking the lung, liver, and nmjor blood vessels,
suggests that M. Cardoso was shot while in a
subm ssive, kneeling position with his torso | eaning
toward the fl oor and the Defendant standi ng above him
while M. Cardoso was not struggling and posed no
i medi ate threat to the Defendant.

Even after firing the fatal gunshot, the Defendant
executed the robbery as planned wi thout all ow ng other

enpl oyees to call for nedical help to save M.
Cardoso’s |life. Throughout the robbery, the Defendant
repeatedly threatened to kill victins who di sobeyed

his commmands and held a |oaded pistol to victins’
heads. All this evidence indicates that the Defendant
was prepared to use lethal force to overcone any
resi stance he encount er ed duri ng t he pl anned
conm ssi on of the robbery.
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Even if the court was to find that there was no
evi dence of prenmeditation, the |lack of premeditation
alone is not a legal bar to the inposition of the
death sentence. Since the Defendant acted al one and
personally shot M. Cardoso, it was unnecessary for
the court to either instruct the jury or to nmke
specific findings under Enmund v. Florida, 458 U. S
782 (1982) or Tison v. Arizona, 481 U. S. 137 (1987).

(V13/2346-2347)(e.s.)

The defense has never disputed, nor could they credibly
di spute, that the nmurder of M. Cardoso was comm tted during the
Big Lots arned robbery. Therefore, the defendant’s unchal |l enged
mur der conviction certainly may be sustained as fel ony nurder.

Additionally, conpetent, substantial evidence supports
Peterson’s first-degree preneditated nmurder conviction. 1In the
Wllianms rule cases and this case, the victins were threatened
with death if they | ooked at Peterson, if they disobeyed or lied
to him Peterson nmade his intent clear not only by his words,
but by his actions in holding the firearm against the victins
head. Peterson insured that the enployees conplied with his
demands at gunpoint and he threatened death if they failed to do
so. Peterson’s mal evol ence throughout all of these attacks went
beyond the intent necessary to commt robbery, and becane an
essential part of his scheme in controlling the enpl oyees.

The Big Lots case was the first instance of sonme sort of

resi stance. Sonme of the enployees heard a noisy commption
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com ng fromthe back room and M. Cardoso had sone bruising on
his right side, bruising around his right shoulder, right flank,
ri ght elbow, and right thunb. However, at the tine the fata
shot was inflicted, the path of the bullet wound (fromthe back,
down and forward, left to right) was consistent with M. Cardoso
kneeling in a subdued position.

The circunmstances were inconsistent with any type of
accidental shooting during a struggle. The victim s hands were
undamaged and the gunshot wound was consistent with the victim
being on his knees and bent forward in a position where he was
subdued and could no | onger resist. The gunshot wound was not a
contact wound, but a close wound inflicted into a vital area of
hi s body. Al t hough repeated threats of nurder were nade to
ot her enpl oyees, the victins who were conpliant were not kill ed.

In order for the defendant to carry out his robbery and
control the remaining enpl oyees (who heard the commtion in the
back room, Peterson assured that M. Cardoso would not run or
resist by shooting him Peterson even made a point of the
shooting, intentionally parading the other enployees past M.
Cardoso’s body, to intimdate them and prevent any resistance.
Peterson made repeated statements of his intent and he
reinforced the threats by use of the firearm

In short, Peterson armed hinself wth the |oaded gun
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bef orehand, he knew how to use it, and he had no hesitation in
wielding it in any of the robberies. Peterson was an arned
crimnal who went into the store with the intent to kill anyone
who resisted, and he acted on that stated intent when he shot
M. Cardoso in the back. The evidence presented at trial, as
al so summarized by the trial court, is sufficient to establish
premedi tation and/or felony nmurder. After viewi ng the evidence
in a light nost favorable to the State, a rational trier of fact
could find the existence of the elenments of the crinme beyond a
reasonabl e doubt; and, therefore, sufficient evidence exists to
sustain the defendant’s conviction for first degree nurder. See

Reynolds v. State, 934 So. 2d 1128, 1145 (Fla. 2006).
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CONCLUSI ON

Based on the foregoing facts, argunments and citations of
authority the decision of the | ower court should be affirned.
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