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PRELI M NARY STATEMENT

This appeal comes to this Court following the
inposition of a sentence of death by the trial court. The
record on appeal consists of 28 original volunmes, 7
Addendum vol unes, and 4 Suppl enental vol unes. Each vol une
will be referenced by its roman nuneral; “A” or “S wll
designate the addendum or supplenental volunes, “R for
t hose docunents originating fromthe trial court clerk, *“T
for transcripts, followed by the appropriate page nunber.
The Appellant, Charles Peterson, will be referred to as M.
Peterson and the State of Florida as the State.

STATEMENT OF THE CASE

On March 21, 2000, the Gand Jury for the Sixth
Judicial Crcuit, in and for Pinellas County, Florida,
returned an Indictnment against the Appellant, Charles
Peterson, charging him with one count of First-Degree
Murder in the shooting death of John Cardoso on Decenber
24, 1997.(1,R1-2) The State filed a Notice of Intent to
Seek the Death Penalty on February 8, 2001.(l,R41) A second
Notice of Intent to Seek the Death Penalty was filed on May
2, 2001.(1,R51)

The State’'s first Notice of Intent to Use Evidence of
O her Crines or Acts cormmitted by the Defendant was fil ed
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on May 2, 2001 with a Notice of Intent to Use DNA
Testi nony. (1, R53- 60) The WIllians Rule notice identified
the following other crines, wongs, or acts the State
intended to rely upon at trial: (1) April 30, 1981 arned
burglary, kidnapping, and robbery at Jims Spur Station;
(2) February 24, 1997 arnmed robbery, burglary and sexual
battery at the Famly Dollar Store; (3) My 11, 1997 arned
robbery and burglary at Wlgreen's; (4) August 5, 1997
arnmed robbery and burglary at the Big Lot Store; (5) My
12, 1998 arned robbery and burglary at the Phar-Mr Store;
(6) August 26, 1998 arned robbery and burglary at Eckerd
Drugs. (I, R54-59) The State argued the evidence was
necessary to prove notice, opportunity, i ntent,
preparation, plan, know edge, identity, absence of m stake,
and to rebut an innocent explanation for M. Peterson’s
behavi or and possession of certain identified itens. (I, R59)

The Defense responded to the WIlians Rule Notice by
requesting that the State be prohibited from introducing
the evidence outlined in the Notice because it was not
probati ve, was hi ghl y prej udi ci al , and was undul y
prej udi ci al in the penalty phase as non-statutory
aggravating circunstances. (1 X, RL694)

A hearing was held on the defense notion in |limne on
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April 5, 2004.(XlV, RR376-2440) The judge ruled that the
Wllianms rule -evidence from the 1990's robberies was
adm ssible to prove M Qidentity and intent/notive.
(XI'V, R2430-31) The court also ruled that the evidence of
t he 1981 robberies would be excluded. (XIV, RR437) The court
further ruled that any evidence of the sexual battery in
the Fam |y Dollar case would not be adm ssible. (Xl V, R2437-
38) The State filed a Menorandum of Law in support of the
adm ssion of the WIlians Rule evidence on April 8, 2004.
(X, RL716- 1814)

The parties entered into a stipulation regarding the
DNA found at the Family Dollar store during a hearing on
July 15, 2005. ( XV, R2551)

The O fice of the Public Defender noved to wi thdraw on
March 14, 2002.(VII1,R1537) The notion was granted and
private counsel was appointed on March 14, 2002.
(VI11, R1538)

Obj ections to the death penalty under Ring were nade
by pre-trial notion.(1X R1635-1650) The State’s Response
to the Defendant’s Mdtion to Bar Inposition of the Death
Penalty was filed on January 31, 2005.(Xl,R1992-1999) The
nmoti on was denied on April 5, 2004 and again on January 28,
2005. (XI'V, R240; 2454) An oral notion was made to the court
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on July 15, 2005 that the lack of unanimty in the penalty
phase recommendation rendered the death penalty statute
unconsti tutional . ( XV, R2584) The noti on was deni ed.
( XV, R2584)

On June 4 and 14, 2004, Defense counsel filed a Motion
to Suppress Tangi ble Evidence from the residence at 3963
Burlington Ave. N.[the honme of M. Peterson's father,
Wllie Peterson] and from the residence at 50'" Ave. South
[the honme of M. Peterson’s sister], arguing that the
evidence at that Iocation was inproperly seized as it
exceeded the scope of the search warrant and was not
described with specificity in the search warrant. (X R1817-
1822) A hearing was held on the Mtion on January 28,
2005. ( XI' V, R2455) The court took judicial notice of the
search warrant and affidavits. (Xl V, R2455-2457) Fol |l ow ng
t esti nmony and ar gunent, t he court deni ed t he
notion. (XlIV, RR522) The court found the warrant described
itens to be seized with sufficient particularity and was
not overbroad. (XIV, R2522) The court further ruled that the
seizure of tines connected to the other robberies whose
descriptions were on the list but not in the warrant did
not exceed the scope of the warrant. (Xl V, R2524)

The defense further noved to suppress the oral state-
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ments of M. Peterson because he was not advised of his
Mranda rights. (X, R1848-1849) The notion was w thdrawn on
January 28, 2005. (Xl V, R2448- 51)

M. Peterson was tried by a jury in Pinellas County
form July 19, 2005 through July 27, 2005. (Xl I, R2075-2082)
The jury returned a verdict of guilty as charged on July
27, 2005. (XII,R2082;2127; XXVI 1, T1787)

Penal ty phase was conduct ed on July 29,
2005. (XI'l1, R2128) It was stipulated that M. Peterson was
previously convicted of 8 prior felonies.(Xll,R2131-2132)
It was stipulated that M. Peterson was on Life Parole at
the tinme of the instant offense. (Xl |, R2134) Defense counsel
orally objected to the penalty phase jury instructions
because t hey i mperm ssi bly shifted t he bur den of
proof. (XVl, R2770-72) The jury recommended death by a vote
of 8-4. (X1, R129)

Following the rendition of the jury recomendation,
defense counsel sought to interview jurors based on
comrents appearing in the new nedia in which the jury
foreman expressed her opinion that the recommendati on m ght
have been different if the Defendant had testified or taken
the stand and said he was sorry. (X1, R2144-2156) The State
objected to juror interviews.(Xll,R2159-2163) The defense
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filed further argument in response. (X, R2166-2168) The
trial court held a hearing on this issue on August 12,
2005. ( XVl , R2830) Def ense counsel argued that the coments
of the foreperson as reported in the newspaper would
substantiate a |imted inquiry from the jurors as to
whether or not a lack of renorse or the failure of M.
Peterson to testify in penalty phase had influenced the
recommendat i on. ( XVl , R2833-5) A second basis for inquiry
was the foreperson’s statenment during voir dire regarding
her feelings on the failure of a defendant to testify
j uxtaposed with her nedia coments. (XVI, R2835) The court
ruled there was no basis for a jury interview and denied
t he request. ( XVl , R2845)

The defense filed a notion entitled Defense Mtion
Concerning Penalty Phase Proceedings on Cctober 3
2005. (XI'1,R2177-2180) The notion requested a new penalty
phase proceeding due to an inproper argunent and enphasis
pl aced by the State on a perceived |lack of renorse by M.
Peterson. (Xl |, R2177-2180) The State responded that any
i ssues of this nature had not been preserved due to | ack of
objection and any references or comments were reasonable
rebuttal to defense argunents.(XIl1,R2181-2310) The

def ense noti on was deni ed.



The Defense Menorandum in Support of a Life Sentence
was filed on Septenmber 21, 2005 (XIl,R2169-2176) and a
Menmor andum I n Support of Jury Override Sentence was filed
on Decenber 27, 2005. (X111, R2323- 2331) The State’'s
response, a Menorandum In Support of Imposition of Death
Sentence was filed on Novenmber 21, 2005.(XII11,R2312-2322)

On January 6, 2006, the trial court inposed a sentence
of death. (Xl I1,R2334-2350) The trial court found three
aggravating factors: (1) The Defendant was under sentence
of inprisonnment at the tinme of the nurder (great weight);
(2) The Defendant has previous felony convictions (great
wei ght); and (3) The Defendant comrmitted the murder while
in the comm ssion of a robbery (significant, but not great
wei ght) . (XI'l11, R2337-2340; XVI |, R2923-2930) The trial court
found the following mtigating circunstances: (1) The
Def endant’s nental condition (little weight); (2) low IQ
(little weight); (3) Famly relationship (some weight); (4)
Wrk history (sone weight); (5) Exenplary discipline record
in jail/prison (little weight). (X I1,R2340-2347; XVI 1, R2930-
2944) The trial court rejected two proposed statutory
mtigators: Ability to conform conduct to the requirenents
of the law and age. (Xl I11,R2341-2343; XVIl, R2931- 38) The
court further found that the jury did not rely upon the
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i nperm ssi ble aggravating factors of lack of renorse and
failure to testify.(XI11,R2347-2348; XVI |1, R2945-2949) The
trial court again rejected the necessity of jury unanimty
in the penalty phase recommendation. (XVI 1, R2921)

A tinely Notice of Appeal was filed on January 25,

2006. (XI I |, R2357)

STATEMENT OF THE FACTS

A. Motion to Suppress

Sgt. James Giffis of the St. Petersburg Police
Departnment was in the robbery division from 1996-
1998. (XI'V, R2478) He was aware of an investigation into a
series of robberies at discount stores.(XlV,R479) Giffis
had read al | t he police reports from t hese
i nci dents. (XIV, RR479) Giffis felt that there were
simlarities between the robberies- for exanple, a nylon
mask was used in all of them and gloves were worn; the
physi cal description of the perpetrator was the sane; a
Ford Bronco was observed at several; and a simlar firearm
was used. (XIV,R2480) M. Peterson’s saliva was conpared to
DNA recovered at one of the robberies in October
1998. ( XI V, R2480)

A search warrant was obtained to search M. Peterson’s
father’s residence at 3963 Burlington Ave. N. and his
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sister’s resi dence at 50t" Ave. S. in St.
Pet er sbur g. ( XI V, R2483) Sgt. Giffis authored one of the
affidavits used to obtain the warrant. (Xl V, R2483) When
drafting the affidavit, Giffis had all of the 15 robberies
in his mnd. (XIV,R2484) Giffis believed that clothing or
masks m ght be found. (Xl V,R2485) Giffis conpiled a list
of itens that mght be found fromall the cases. (Xl V, R2485)
This handwitten list was given out at a briefing to the
officers conducting the searches. (Xl V, R2487) The |Iist,

culled from police reports of the other incidents, was not

used in securing the warrant. (XlV, R2491) |tens appear on
the |ist t hat are not mentioned in the affidavits.
(XI'V, R2491)

Retired officer Robert Miullin testified that he was a
hom cide detective in 1999. (Xl V, R2496) He did not
participate in the briefing prior to the search when the
handwitten list was distributed. (Xl V, R2497) He was the
coordinator at each search site.(XlV, R2497) Mul I'in
instructed the officers conducting the search on the
protocol that would be used and on the scope of the search
war rant . ( XI'V, R2498) The search period I|asted severa
hours. ( XI'V, R2500)

Sgt. Kevin Smith assisted in the execution of the
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warrant at Burlington Ave., including reading the warrant
and affidavit to M. WIlie Peterson. (X V, R2505) Smth
al so participated in the search. (XIV,R2507) He recovered a
McCrory’s bag containing a black pistol and checks and
receipts from the store in the garage. (X V, R2507-08) The
date on the receipts in the bag matched the date of the
robbery of MCrory’'s listed in the affidavit. (X V, R2509)
The affidavit did not contain a specific description of any
property taken from McCrory’s. (Xl V, R2511)

Oficer Damien Schmdt assisted in the execution of
the warrant at 50" Ave. South. (X V, R2513) During a
briefing before the search he was given information about
15 robberies and descriptions of clothing, weapons, and
masks that were used in those robberies. (Xl V, RR514)
Schm dt received a handwitten list of items to |ook
for.(XV, RR515) Items were seized if they were described
in the search warrant or on the list.(XlV, R2516; 2519)

B. Trial Testinony: July 19-July 27, 2005

1. This offense

Karen Smith worked at Big Lots in St. Petersburg as an
Assi st ant manager. ( XXV, T1267) She was wor ki ng on Chri st mas
Eve, Decenber 24, 1997.( XXV, T1267) One of her duties was
to oversee the closing of the store.(XXV,T1268) Prior to
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cl osing an announcenent is nmade in order to clear custoners
fromthe store. (XXV,T1270) A store check is then done to
make sure all custoners have |eft. (XXV, T1270) After all
custonmers are gone and the doors are |ocked, the register
tills are renoved, and the tills are brought to the cash
office at the rear of the store for counting. (XXV, T1271)

Normally Big Lots records a surveillance tape.
(XXV, T1267) Earlier in the day of the 24'", an enpl oyee was
suspected of stealing and the tape was shut off and not
reactivat ed. ( XXV, T1268; 1272- 73) The store has non-public
areas at the rear.(XXV,T1269) There is a stock room break
room manager’s office, and the cash office.(XXV,T1269)
There are fire doors at the rear that can be opened from
i nside, but not from outside.(XXV, T1269)

The store cl osed at 6: 00 p. m on Decenber
24N (XXV, T1273; XXVI , T1343) Ms. Smith stood at the front
doors to nmake sure all the customers left.(XXV,T1273) The
store was checked and t he doors wer e | ocked.
( XXV, T1275; T1343). The enployees in the store at this tine
were assistant manager Maria Soto, stocker Josh MBride,
custonmer service person Wanda Church, cashier Shirley
Bel | any, and stocker John Cardoso. (XXV, T1274; XXVI, T1341)

Ms. Smith and Ms. Soto were in the cash office when
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they heard a ruckus outside. (XXV, T1278; XXVI , T1344) Ms.
Soto heard a noise like banging furniture or firecrackers
( XXVl , T1345) Ms. Smth went into the hall, where she was
confronted by a man with a gun. (XXV, T1279; XXVI, T1348) The
man had a smal | bui |l d and was about 5 6”.
( XXV, T1279; 1281; XXVI , T1350) He had a small gun. ( XXV, T1279)
Ms. Soto thought the gun was black and could fit into the
pal m of a hand. (XXVI, T1349) Ms. Smith could not see the
man’s face well because he was wearing a nylon scarf as a
mask. ( XXV, T1280) MVs. Soto described the nmsk as a
stocking. (XXVl,T1348) Ms. Smth could tell the man was
African-Aneri can and had pudgy cheeks. (XXV, T1280) He was
wearing | atex gl oves. ( XXV, T1280; XVI, T1350)

The man was very denandi ng. ( XXV, T1281) He used
profanity and called t he wonen “bitches”.
( XXV, T1281; XXVI , T1352) The man demanded all the noney.
(XXV, T1281) The man took Ms. Smith and Ms. Soto into the
manager’ s of fice wher e Ms. Bel | any was | ocat ed.
( XXV, T1282; XXVI , T1369) Ms. Bellany started to pray a
| ot. (XXV,T1283) The man first told the three wonen to get
on the floor, then changed his mnd and had them | eave the
office and go to the stockroom ( XXV, T1283) The three wonen
went single file down the hallway to the stockroom
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( XXV, T1284; XXVI, T1351, T1369) The man kept a gun beside M.
Smth's head and held her arm in a hard, forcefu
manner . ( XXV, T1284) Ms. Soto testified that the gun was at
her back. (XXVI, T1351)

When they reached the door of the breakroom they
could see M. Cardoso’s body lying on the floor. (XXV, T1285)
The wonmen stepped over the body and went into the
st ockroom ( XXV, T1285; XXVI, T1351; T1369) Ms. Soto testified
that the man was threatening continuously to kill them to
do what he had done to John. (XXVI,T1352) They were nmade to
get on their hands and knees in a |ine.(XXV,T1286) At this
time Josh McBride cane around the corner and was al so nade
to lie down. (XXV, T1286) Ms. Soto testified that the man
kept telling them not to look at him and at one point he
grabbed the collar of her shirt, put the gun against her
tenple, and said “Wwy are you looking at nme. Don’t | ook at
me. " ( XXVl , T1353)

The man asked if there was anyone else in the store
and Ms. Smth responded t he cashi er was up
front. ( XXV, T1288; XXVI, T1353) The man grabbed M. Smth,
told the others to remain in the stockroom and took her to
get the cashier. (XXV, T1289)

Ms. Smith and the man went into the store and Ms.
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Smith hollered for the cashier, Wanda. (XXV, T1290) The man
held her arm and kept the gun pointed at her
head. ( XXV, T1291) Wanda cane to the back area and the man
took them both into the cash office.(XXV, T1293) The man
had Wanda put the tills in the cash office.(XXV,T1294) The
man then took Ms. Smith and Wanda back through the break
room and into the stockroom to the others. (XXV, T1294) M.
Smth was nmade to unl ock the back door. (XXV, T1295)

After unlocking the door, the man took Ms. Smth back
out to the break room over M. Cardoso’s body, and back
into the cash office.(XXV, T1295) The cash office had
better lighting and Ms. Smith was able to see the man’s
face a little better. (XXV, T1296) The man realized he had
nothing to put the noney in, so the two of them went into
the store and got a book bag. (XXV, T1296) The man kept
calling Ms. Smith a bitch and telling her not to |ook at
hi m ( XXV, T1296) They returned to the cash office and Ms.
Smth put the noney from the tills into the book
bag. ( XXV, T1297) The man left Ms. Smith in the cash room
and returned to t he st ockroom to check t he
ot hers. ( XXV, T1298)

The man took Ms. Smith back to the stockroom after the
noney was packed. ( XXV, T1300) He then took everyone from
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the stockroom into the break room ( XXV, T1300; XXVI, T1356)
Ms. Bellamy’s stipulation stated that her hands were bound
with plastic straps. (XXvl,T1370) They were all told to lie
on the floor and to not nove. ( XXV, T1300; XVI, T1356) Ms. Soto
testified that they could hear noises by the back
door . ( XXVl , T1357 They stayed there fifteen or twenty
m nut es, t hen Ms. Sot o and Wanda cal | ed t he
pol i ce. ( XXV, T1301; XXVI , T1357)

Detective Richard McKee and O ficer Dennis Porter
arrived at Big Lots at 6:30 p.m (XXIV, T1177) A male and
female out front told them soneone inside had been
shot. (XXIV,T1178) MKee found John Cardoso |ying face down
in the enployee break room at the rear of t he
store. (XXI'V, T1179) There were burn nmarks on the back of
his shirt and he had no pulse.(XXlV,T1180) Three other
persons were also lying on the floor with their hands
behind their heads.(XXIV, T1179) Al appeared to be in
shock. ( XXl V, T1182) Det . McKee di rected them to
| eave. (XXIV, T1182)

I'n Oct ober 1998 Ms. Smth was shown a
phot opak. ( XXV, T1302) She selected a photograph from that
phot opak. ( XXV, T1304) Ms. Smth admtted that prior to
vi ewi ng the phot opak, she saw M. Peterson’s picture on

15



t el evi si on. ( XXV, T1307) Ms. Soto was shown a photopak, but
could not identify anyone.(XXVl,T1358, 1365) Ms. Soto
believed if the circunstances were the same and the
clothing was the sane she would be able to nmake an
identification. (XXVI,T1359) She believed that the person
was the black male in court, the only black nmale seated at
the table.(XXVlI, T1359, 1361) Ms. Soto noted that M.
Peterson was wearing the same clothing in court that the
robber wore-a white shirt and no tie.(XXVl, T1362) Ms.
Soto’s court identification was based on the clothing
because she was never able to see the robber’s
face. (XXVl, T1362,1364) M. Bellany was unable to nmake any
identification.(XXVl, T1369)

A video of the crime scene, including photos of the
body of M. Cardoso was shown to the jury. (XXI'V, T1183-1201)

Dr. Noel Palma did not perform an autopsy on M.
Cardoso, but testified to the conclusions from the autopsy
that were reached by Dr. Ni kol as Hartshorne. (XXVl, T1381- 83)
M. Car doso was shot once in m ddl e of t he
back. (XXVl, T1384) The bullet pierced the Ieft back, fourth
rib on the left, perforated the lower left |obe of the
lung, perforated the thoracic aorta, perforated the | ower
| obe of the right lung, the right side of the diaphragm
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and lodged in the right |lobe of the Iiver.(XXVl, T1384-85)
The bullet traveled through the body from back to front,
left to right, and downwards.(XXVl,T1388) M. Cardoso’s
shirt had soot or fouling on the back side consistent with
gunpowder residue. (XXVl, T1385) This residue was consi stent
with the firing of a gun less than a foot away. (XXVl, T1386)
Bruises and contusions were also observed on the upper
right back, md-lateral back, right flank, back of the
right hand, and inner aspect of the right arm of the
body. (XXVI , T1386- 87) The bruising was consistent wth
occurring before death.(XXVl,T1387;1389) A bullet and M.
Cardoso’s shirt was collected fromthe autopsy. (XXl V, T1202-
04)

Yol anda Soto, of FDLE, exam ned the bullet recovered
at the autopsy.(XXVl, T1392) She determined it was a .25
caliber bullet.(XXVI, T1393) A bullet of this type can be
fired froma sem automatic pistol.(XXVl,T1393) She did not
have a firearmto test. (XXVl, T1393)

Robert Davis testified that he was a customer in Big
Lots on Christnmas Eve just before closing. (XXVl, T1371) He
was buying stocking stuffers for his daughter. (XXVl, T1371)
M. Davis went into the back of the store to |ook around
the tool departnment. (XXVl, T1372) He cane into contact with
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a black male in that area that he first believed to be an
enpl oyee. ( XXVl, T1372) The man was paci ng back and forth in
the aisle. (XXVlI,T1372) M. Davis watched the man for about
five mnutes. (XXVl, T1373) M. Davis thought the man was
between 59" and 5 10", was of nediumbuild, and had a thin
nmust ache. ( XXVl , T1373) M. Davis left the area when an
announcenent for |ast check-out was nade. ( XXVl, T1373) The
man was still in the back of the store when M. Davis went
to the front of the store. (XXVl, T1373)

M. Davis noticed sonme police and anbul ance activity
at the store later in the evening because he |lives across
the street fromthe store.(XXVl, T1374)

M. Davi s was shown phot opaks on sever al
occasi ons. ( XXVl , T1374- 75) M. Davis was not able to nake
any identifications in April and July 1998.(XXVl, T1375)
M. Davis was shown a photopak a third time and did sel ect
a photo as a match to the individual he saw in the tool
section on Decenber 24.(XXVI, T1376-1377) M. Davi s
initialed his selection.(XXVl, T1377) M. Davis could not
make an in-court identification.(XXVlI, T1378)

Det. Robert Ml and was assigned to supervise the
execution of a search warrant at 3963 Burlington Ave., the
home of M. Peterson’s father, WIlie Peterson.
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(XXI'V, T1108-1111) WIllie Peterson consented to the search
of his nodest, two bedroom hone. (XXl V,R1111) The canera
bei ng used to docunent the search on the COctober 20, 1998
mal functi oned, so Ml and and CST Ron Anderson returned to
the hone on Cctober 22 to retake photographs. (XXIV, R111-12)

Two itenms of nylon stocking material were found in a
dresser located in the smaller bedroom (XXIV, T1113-14) The
first segnent was a cut of leg froma pair of pantyhose and
then the remainder of the nylon material was the rest of
t he pantyhose. (XXIV, T1114-19) Detective Ml and acknow edged
that these items could be left over if soneone nade a “wave
cap”. XXV, T1120-1122) A wave cap is used to hold waves or
ajerry curl in place.(XXlV, T1120)

CST WIlliam Chanmpion and Oficer Damen Schm dt
assisted in the execution of a search warrant at 800 50'"
Ave. N, t he home of M. Peterson’ s sister.
(XX1'V, T1125; 1133) Three l|atex gloves were found in a
kitchen drawer. (XXlV, T1128; 1133-38) A piece of panty hose
was found inside the seat conpartnent of a Kawasaki
motorcycle that was parked outside. (XXI'V, T1129; 1139)
Anot her pair of black pantyhose was found in the driver’s
si de door pocket of a Geo Tracker. (XXl V, T1130; 1143-152)

It was stipulated that M. Peterson was the registered
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owner of a 1974 Kawasaki notorcycle and a 1989 Ford Bronco
1, and a 1992 Geo Tracker. (XXl V, T1153-56)

2. Wllianms Rule Testinony

bjections to the Wlliams Rule testinony were made
prior to the introduction of evidence and at the close of
the State’s case. (XXVI1, T1617)

A. Famly Dollar Store

Mary Pal m sano was working as the assistant nanager at
Fam |y Dol | ar store in Tanpa on February 14,
1997. (XXI'11,T964) Alice Rabideau was working that evening
as a cashier. (XXl I1,T965) The store has an area in the
back with an office and stock roomthat are private and not
open to the public.(XXIll, T964) There is a rear
exit.(XXI11, T965) At closing the front doors are | ocked,
the lights are dinmmed, and the noney is renoved from the
registers and taken to the office for counting. (XX, T965)
The store is checked for custoners before the doors are
| ocked. (XXI'l I, T965) Numerous photos of the store were
admtted into evidence over objection. (XX I, T981)

After locking the front and back doors, Ms. Palm sano
and Ms. Rabideau went to the back office.(XXII1,T967) As
they entered the office, Alice screaned, then pushed and
jerked Ms. Palmsano to the side.(XXIl1l,T967) A nman with
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a gun screamed at themto “Get down”. (XXII1, T967)

M s. Pal msano saw the man for only a split
second. (XXI'I1,T967) The man was wearing a black nmask, |ike
spandex, with no cut outs.(XXII1,T968) It |ooked like a
stocking, only nuch thicker.(XXlII11,T968) He was bl ack and
about 56”7 tall.(XXIIl1,T972) Ms. Palmsano could not
identify him(XXiI1,T972) The gun was snmall and chrone
colored. (XXI'I1, T968) Both wonmen got on the floor.
(XXI'1'1,T969) The man tied themup.(XXII11,T973) M. Rabi due
was tied with a phone or extension cord and Ms. Pal m sano
was tied with a m crophone cord. (XXXl |1, T974)

The man kept screanming at the wonen to shut up and to
not look at him (XX I1,T969) He used profanity and called
the wonen “bitches”. (XXl I1,T969-70) He wanted noney, but
when Ms. Palmsano said it was on the desk, he demanded
the “big noney”. (XX, T969) Eventually the man found a
petty cash bag behind the door and accused Ms. Pal m sano
of hiding it fromhim (XX, T971)

M s. Pal m sano’ s husband call ed during t he
robbery. (XXI11,T977) The man held the gun to the back of
her head while she talked to her husband. (XXI11,T977) M.
Pal m sano told the her husband that she’d be honme soon, but
he thought she sounded “distant”. (XXl |1, T977)
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The man had difficulty |eaving because the back door
was | ocked. (XXII1,T974) The man got the keys from M.
Pal m sano, unl ocked the door, then dropped the keys by her
face. (XXI'I'1,T974) After hearing a car in the back lot, M.
Pal m sano got up and called 911. (XXl |1, T976)

A stipulation was read to the jury that biological
evidence collected from the robbery contained DNA that
could have only been left by the perpetrator and this DNA
was anal yzed by FDLE. (XXl 11, T991)

Tanpa police officer Jerry Herren obtained a blood
sanple from M. Peterson and sent it to FDLE.(XXIIlI, T993-
996) FDLE analyst Marcella Scott perfornmed RFLP DNA
testing on the biological sanple from the robbery and M.
Peterson’s blood. (XXII11,T1016-1024) The two were conpared
and it was determined that the one sanple matched at five
ar eas and one sanpl e at f our out of five
areas. (XXI11,T1025) The frequency of the five of five
mat ch was 1 out of 621 African-Americans. (XXl11,T1028) The
match of the four out of five was 1 out of 3.85 mllion
African-Anericans. (XXI11,T1028) A DQ alpha or PCR DNA
conparison was done by Tina DelLaroche on the sane
sanples. (XXII1,T1064) A match at the six conparative sites
was found. (XXII1,T1068) This resulted in a frequency of 1
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in 741 in the African-American popul ation. (XXI'11,T1071)

B. Phar-Mr Drug Store

d endene Day worked as a co-manager of Phar-Mr drug
store in Pinellas county on May 12, 1988.(XXVl, T1426) She
was famliar with the closing procedures of the store. A
closing call to ensure that all custoners exited the store
was made, the doors were |ocked, and the verification and
counting of nonies in the store was done in a private
of fice.(XXVl, T1427) On May 12, 1998, the store was | ocked
at 10:00 p.m.(XXVl, T1427) The tills were renoved fromthe
registers and taken to a secure area to be counted and
verified. (XXVI, T1429) In addition to Ms. Day, two other
enpl oyees were in the store at closing- Stacy Patterson and
Sirisone Visane. (XXVl, T1430)

After securing the store, Ms. Day was confronted by a
man near the warehouse racks in an area of the store that
is not accessible to the public.(XXVlI,T1431) The area was
fairly dark. (XXVl, T1432) The African-Anerican nman was
about 5’6", nedium build, wore a black nylon coverall wth
no eye holes, dark clothing, latex gloves, and carried a
bl ack gun. ( XXVl , T1432- 34) He grabbed Ms. Day, turned her
around, put the gun to her head, and asked her how many
enpl oyees were in the store. (XXVl, T1435) The man was a
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adamant that she not | ook at him (XXVI, T1435)

The man had Ms. Day call the other enployees to the
back room where they were |ocated.(XXVlI,T1436) Sirisone
Vi sane recall ed hearing an call over the P.A system asking
her to cone to the back warehouse. (XXVI, T1468) When the
ot hers canme near, the man pointed the gun at them and made
al | three of t he Wonen get down on t he
ground. ( XXVl , T1437, 1469) Ms. Visane stated the nan wore
bl ack cl othes, black gloves, and a black ski mask with eye
hol es in it.(XXVI, T1469; T1475) The man seened
petite. (XXVI, T1472) Nei ther Ms. Day or Ms. Visane could
not recall the man using profanity. (XXVl, T1472)

The man used bl ack electrical tape he got from a desk
and tried to tie up the three wonen. (XXVl, T1437) \Wen he
ran out of tape, the man got sonme plastic strapping and
used that.(XXVl, T1438; T1471) Ms. Day was then nmade to go to
the front of the store to where the noney was
kept . (XXVI, T1440)

Ms. Day used a code to enter the office area where the
money was | ocated. (XXVI, T1443) The man picked up a manila
envel ope and started stuffing noney into it.(XXVl, T1444)
The man took the noney and Ms. Day back to the rear of the
store where the others were at.(XXVl, T1448) A | ocked door
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was opened and the man |eft. (XXVI, T1449) Before the man
left he bound Ms. Day’s hands wth box strapping
mat eri al . ( XXVl , T145)

Shortly after the man left, M. Day easily freed her
hands. ( XXVl , T1450) She ran across the street to a gas
station and called the police.(XXVl,T1450) A video of the
Phar - Mor store was shown to the jury. (XXVl, T1453)

Ms. Day could not identify anyone because she could
not see the man’'s face. (XXVlI, T1456) M. Visane could not
make an identification.(XXVlI, T1474)

Bliss HIlmn was a Phar-Mr enployee at the tine of
the robbery. (XXVI, T1458, T1478) His nmother is M. Gosha and
M. Peterson was her boyfriend. (XXVI, T1477) M. Peterson
woul d frequently take M. Hillman to work and then pick him
up from work. (XXVI, T1479) M. HIllmn testified that he
wor ked on May 12, 1998. M. Peterson picked himup at 8:00
p.m in the front parking lot.(XXVl,T1480) M. Peterson
took M. Hillman honme and then |eft.(XXVl, T1481) Ms. Day
could not recall of M. Hllmn wrked the day of the
robbery and if she had let him |eave around nine or ten
that ni ght. (XXVl, T1458)

Det . Paul Martin I nvesti gat ed t he Phar - Mor
robbery. (XVl, T1412) He was present when a video tape was
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removed from the store surveillance nachine.(XVl,T1413)
The store closed at 2200 hours and a deputy arrived at 2300
hours. (XVl, T1416) The plastic tie bindings and el ectrical
t ape bi ndi ngs wer e col | ected and adm tted into
evi dence. ( XXVl , T1486-1490) A dark colored hair and peach
col ored fibers wer e renoved from the el ectri cal
t ape. ( XXVI, T1491) It could not be determ ned how the hair
got on the tape. (XXVI, T1492)

Latent shoe prints were obtained from two pieces of
paper lying on the floor of the cash room (XXVl, T1497) A
shoe print was nmade from the papers. (XXvl, T1503) It could
not be determ ned when or how the prints were |left on the
papers. ( XXVl , T1505)

Det. Gary G bson nmet with M. Peterson on Cctober 28,
1998. ( XVl , T1398) Det. G bson obtained M. Peterson's
consent to search hi s st orage uni t in Pi nel | as
Par k. ( XVl , T1398-1400) Det. James Shakas found a black
Hilfiger T-shirt and pair of N ke sneakers in the storage
uni t. (XVI, T1404-5)

Lynn Ernst, of FDLE, conpared the shoe prints from
Phar-Mor with the N ke shoes taken from M. Peterson’s
storage unit. (XXVl, T1514) The N ke shoes could have nade
the shoe prints from Phar-Mr and could not be excluded as
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the source of the prints.(XXVl, T1515) Ms. Ernst did not
conpare the shoes worn by store enployees with the shoe
prints. (XXVl, T1517)

A stipulation was read to the jury that a Phar-Mor
video surveillance tape from May 12, 1998 at 10:12 p.m-
11:36 p.m was authenticated. (XXl 11, T1236) The tape was
renoved as part of a robbery investigation. (XX, T1236)

Jane Gosha met M. Peterson in 1995.(XXV, T1240) They
lived together until Septenber 1998. ( XXV, T1241) M.
Peterson owned three vehicles- a Geo Tracker, a Kawasaki
notor cycle, and a Ford Bronco. Ms. Gosha drove the Geo
Tr acker, but M. Peterson would occasionally drive
it. (XXV, T1242) Ms. CGosha did not drive the notorcycle or
the Bronco. ( XXV, T1242) She never saw cut pantyhose or
stockings in the Geo Tracker. ( XXV, T1258)

Ms. Gosha vi ened t he Phar - Mor surveil | ance
t ape. ( XXV, T1255) She was famliar with M. Peterson and
how he wal ked. ( XXV, T1255) She identified M. Peterson as
being on the tape. He was wearing a Hilfiger t-shirt.
(XXV, T1256) Hi s face was not visible. (XXV, T1264)

Soneti me between 1996 and 1998 Ms. Gosha found a |arge
anount of cash underneath the sink. (XXV, T1243) Ms. Gosha
never found any | atex gloves, nor did she know M. Peterson
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t o have any gl oves. ( XXV, T1244)

M. Peterson and M. Gosha had a safe.(XXV,T1244)
Once, when she opened the safe to put sonething in it, M.
Gosha saw a | arge anmount of noney. ( XXV, T1244) She didn't
know how nuch was there. ( XXV, T1247)

Ms. CGosha also found a small silver gun with a nother
of pearl handle in a drawer in the bedroom ( XXV, T1245) The
gun did not belong to either her or Bliss Hillnman.
( XXV, T1245)

At one point in time, M. Peterson had a black
Hilfiger t-shirt that once belonged to Bliss.(XXV,T1249)
Ms. CGosha gave it to M. Peterson to wear when he did small
engi ne repairs. (XXV, T1250) Ms. Gosha identified sone
clothing belonging to M. Peterson that appeared in
phot ographs taken from a bedroom in WIllie Peterson’s
house. ( XXV, T1254)

Ms. Gosha found out that Phar-Mr had been robbed from
Bl i ss. ( XXV, T1263) M. Peterson had picked Bliss up from
work on the day of the robbery and had driven himto work
t he next day. (XXV, T1263)

Ron Hillman is M. Gosha s brother.(XVl, T1418) He
knew M. Peterson and socialized with him occasionally.
(XVl, T1419) M. Peterson worked as a cook at the Marriott
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Hot el . ( XVI, T1420) M. HIllman also viewed the Phar-Mr
surveillance tape.(XVl, T1421) He identified M. Peterson
on the tape. (XVl, T1422)

Ms. Scot t of FDLE perfornmed testing in this
case. (XXI'11,T1031) She perfornmed STR DNA testing on a hair
removed from the electrical tape.(XXI11,T1033) The sanple
was so snmall that only the gender could be determ ned. (
XXI'1'l,T10390) The gender was male. (XXII11,T1039) The hair
and a stain card with M. Peterson’s blood were sent to
Mtotyping Technologies for mtochondrial DNA testing.
(XXI'11,T1041)

The video conference testinony of Dr. Terry Melton
taken on June 24, 2005, was admtted and played to the
jury. (XwVl,T1532) A transcript of the video is contained
in the third volume of the Addendum pp. 3386-3435. Dr.
Melton is the CEO and |aboratory director of Mtotyping
Technologies in Pennsylvania. (Add.lIl,p.3392) She has
been qualified as an expert between 40 and 60 tines in the
area of mtochondrial DNA testing and analysis.(Add.
111, p.3393)

According to Dr. Melton, mtochondrial DNA can never
be said to be unique to a single person.(Add.III, p.3396)
Mtochondrial DNA is inherited fromthe nother, hence
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siblings and all maternal relatives will share the sane
nt DNA. (Add. 11, p. 3407) M tochondrial DNA can be analyzed
in ternms of frequency-what are the random chances that you
could go out and pick sonmeone with a particular type of
m tochondrial DNA?(Add.II1,p.3396) M tochondrial DNA is
anal yzed wusing an FBI database of alnpst 5,000 hunan
m tochondri al DNA sequences, although there are many, many,
many thousands  of nt DNA sequences. (Add. 111, p. 3396-97)
Mtochondrial DNA testing is used when conventional STR
testing is not possible, especially when a small quantity
of DNA is present in sanples such as hairs. (Add. 111, p. 3408)
Dr. Melton analyzed a 1% cm dark hair that she
received from FDLE in this case after a ntDNA profile was
obtained from the hair.(Add. 11, p.3415-20) She conpared
the ntDNA profile in the hair with a ntDNA profile from a
bl ood sanple from M. Peterson.(Add.II1,p.3424-26) Dr.
Melton opined that the ntDNA of the two sanples, the hair
and bl ood, were the sane.(Add.l1l,p.3426) M. Peterson and
his maternal relatives could not be elimnated as a source
of the hair.(Add.I1I1l,p.3426) The FBI database was searched
and the mDNA profile of M . Peterson was found
tw ce. (Add. I 11, p. 3427) One-tenth of one percent of the
popul ati on woul d be expected to have this nt DNA sequence
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based on conpari sons wth t he FBI sanpl e base.
(Add. 111, p. 3428) The popul ati on percentage of people who
would not be expected to have this nDNA type 1is
99.87. (Add. 111, p.3428) If the mDNA profiled of the hair

is conpared to only the African-Anerican sanples in the FBI

pool, it is found in .49% of the sanples, with a popul ation
percentage of 99.51. (Add.II1,p.3433) The pool of people who
could have this ntDNA is quite small.(Add.I11,p.3428) Dr.

Melton could not say for sure that the hair was from M.
Pet erson. (Add. 111, p. 3430)

C. Crory’s Drug Store

Ann Weber was a cashier/supervisor at McCrory’s
di scount store in August 1998. (XXVIIl, T1569) The registers
are located at the front of the store and a stockroom
break room and office are located in the rear of the
store. (XVIl,T1569) The store normally closes at 6:00 p.m,
but st ays open unti | 8: 00 p. m on Sat ur day
ni ght. (XXVI |, T1577)

Shortly before 6:00 p.m on Saturday, M. Wber had
instructed the store to be | ocked and had gone out to enpty
the trash. (Xvil,T1570) Wwen she reentered the store, M.
Weber was confronted by a man with a woman’ s stocki ng over
his face. (XXVIIl,T1571) The nman had hi gh, pudgy cheekbones,
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was dressed in white, and had what appeared to be a reddish
sem -automatic gun. (XXVII, T1571) The man told M. Wber
not to look at himor he would kill her.(XXVIl, T1572) He
grabbed the back of her snock and nmade her go into the
office. (XXVIIl, T1572) The man demanded noney. (XXVI I, T1572)
Ms. Weber craw ed up the steps to a file cabinet where the
nmoney was kept. (XXVI1,T1573) She put the noney bags on the
floor and the man called her a “bitch”.(XXVIl,T1573) The
man asked if there was any other noney and Ms. Whber told
hi mthe safe al so contai ned noney. (XXVI 1, T1574)

The man and Ms. Weber went to the safe.(XXVII, T1574)
After several unsuccessful attenpts, M. Wber was able to
open the safe and renove the noney. (XXVIIl, T1575) The noney
was in deposit bags that also contained checks, credit card
slips, deposit slips, and a pick-up receipt.(XXVIIl, T1575)

During this period of time the cashier was ringing the
bell for assistance. (XXVIIl, T1576) Ms. Weber told the man
she needed to go up front, but the nman put her in the
bat hroom i nstead. (XXVI |, T1577) Ms. Weber was nade to lie
on the floor.(XXVII,T1578) Ms. Weber heard the nman
rummagi ng around, then she heard the back door open and
close. (XXVI1,T1578) \When the cashier called her nanme, M.
Weber believed it was safe to get up, so she ran to the
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front of the store. (XXVIl, T1579)

Sgt. Wlliam Kevin Smth was assisting in the
execution of a search warrant at the home of Wllie
Peterson at 3963 Burlington Ave. on Cct ober 20,
1998. (XVI 1, T1557) Sgt. Smth searched behind a refrigerator
in the garage. (XVIl,T1557) He found a green bank bag wth
a zippered top.(XVll,T1558) The bag contained a pellet gun
and a white plastic bag from MCrory’s.(XXVIIl, T1558)
I nside the white McCrory’ s bag were approximately 30 checks
and store receipts, a lank deposit slip for Nations Bank,
and a receipt dated August 29, 1998, and a $20
bill.(XVIl, T1563- 1566) Ms. Wber identified a green
Nations bag, two red bags, and a check-out bag as being
from McCrory’s. (XXVI1, T1582) Ms. Weber also identified a
cash register receipt that mght conme from a refund and
some credit card slips dated August 29, 1998 and numerous
checks made out to McCrory’'s. (XXVI1, T1584- 87)

CST Melinda Cayton processed dozens of paper itens
recovered from behind the refrigerator at Wllie Peterson’s
house for fingerprints.(XXVIIl, T1594;1600) She found prints
on a cash register receipt and a check that were conpared
to the known prints of M. Peterson.(XXVIIl, T1596-97) M.
Peterson’s left mddle fingerprint was on the recei pt and
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his right palm print was on the check. (XXVIIl, T1598) Ms.
Clayton could not determ ne the circunstances under which
the prints were left.(XXVIIl, T1600)

Sgt. James Giffis was investigating a robbery in
Cct ober 1998. He obtained a photograph of M. Peterson and
placed it in a photopak at position three in the top right
corner. (XXlV, T1167-73) Sgt. Giffis showed the photopak to
Ann Weber. (XXI'V, T1170) M. Wber testified that it took a
little bit, but she was abl e to make a
sel ection. (XXVIIl,T1580) She initialed her selection on the
top right and told the detective she was “90%
sure. ( XXVl 1, T1580) Ms. Weber admitted it was dark at the
timte and she did not get a good look at t he
robber. (XXVI 1, T1589) She was not sure if he wore
gl oves. ( XXVl |, T1590)

Ms. Weber nmmde an in-court identification of M.
Pet erson as the man who robbed her. (XXVI1, T1588)

C. Penalty Phase Testi nony

The defense entered into two stipulations which were
published to the jury by the court: that M. Peterson was
previously convicted of a violent felony and that at the
time of the nmurder he was on |ife parole.(XVl, RR668-2673;
2677-2682) The State presented the foll ow ng additional
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testi nony:

Dale Smithson testified that in April 1981 he was
working at a Spur gas station in St. Petersburg. (XVl, R2684)
Around m dnight on April 30 M. Smthson was alone in the
store and had just begun to close for the night.(XVl, R2688)
M. Smthson had |ocked the front door and dinmed the
lights. (XVlI,R2689) He believed the store was enpty. M.
Smithson turned around and was confronted by a black man
who pointed a gun in his face.(XVl,R2689) The man denanded
noney, so M. Smithson took the nman to the cash register
and showed him how to open it.(XVl,R2691) M. Smthson was
then nade to go to the back storage room and lay on the
floor.(XVl,R2692) The man tied M. Smthson’s hands behind
his back with sone rags.(XVl, R2692) The man left, then
came back and pointed the gun at the back of M. Smithson’'s
head and said there was not enough noney. (XVl, R2693) The
man took sonme noney from M. Smithson's back pocket that
bel onged to t he store and t ook M. Sm t hson’ s
wal | et. (XVI, R2694)

The Defense presented the follow ng testinony:

Dr. Mchael WMher, a psychiatrist, evaluated M.
Pet erson. ( XVl , R2704) Dr. Maher opined that M. Peterson
does have sone capacity to conformhis conduct to the

35



requi renents of the law, but that capacity is substantially
| ess than an average adult.(XVl,R2795) Dr. Maher testified
that M. Peterson functions at the level of a 14 to 16 year
ol d. (XVlI, R2705) M. Peterson’s inability to function as an
adult is based on intellectual, academ c, and psychol ogi cal
factors. (XVl, R2705) Dr. Maher noted that M. Peterson's
school records first showed an indication of problens in
acadenm cs and enotional/psychol ogi cal devel opnent as early
as second grade and those problens continued through
school . ( XVl , R2706) M. Peterson’s enploynment history in
low level, nenial, highly structured jobs was consistent

with the level of job a 14 to 16 year old could

perform (XVl, R2706-7) M. Peterson had a few mnor
disciplinary problens in jail, but he functions well in a
hi ghl y structured, super vi sed, and control | ed

envi ronment . ( XVl , R2707) M. Peterson had served in the
mlitary, but did not do well.(XVl,R2711-12) Dr. Maher’s
opi nion was based upon a nental status evaluation that did
not include an 1Q test.(XVl,R2709) Dr. Maher believed that
M. Pet er son suffered from antisocial personal ity
di sorder. (XVl, R2700)

Def ense counsel objected to any cross-exam nation of
Dr. Maher on the issue of whether or not M. Peterson
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| acked renorse or had shown anything other than a
“contenptuous” attitude toward the suffering of his
victinms. (XVlI, RR713-2715; 2725) The first objection was
overrul ed, but a second sustained. (XVI,R2715; 2725)

Dr. Linda McCain, a forensic psychol ogi st, evaluated
and tested M. Peterson.(XVl,R2741) She determ ned that he
had a verbal 1Q of 77, borderline range and performance 1Q
of 81, |ow average range.(XVl,R2741) M. Peterson had
tested into the | owaverage range at age 11 as well.(XVI,R
2743) Lowered 1Q can create challenges to thinking and
reasoni ng. ( Xvl, R1742) M. Peterson had a 2.0 grade point
average when he finished high school. (XVlI, R2752)

Linda Dyer is the classification supervisor for the
Pinellas County Sheriff’s O fice. (XVl, RR753) M. Peterson
had only one disciplinary report since the beginning of his
i ncarceration on January 19, 2001.(XVl, R1754) This would
be very unusual . ( XVl , R2754) Thi s IS a good
record. (XVl, R2755)

Annie Peterson is M. Peterson’s nother.(XVl, R2758)
M. Peterson grew up with she and her husband. (XVlI, R2758)
He attended school in Pinellas county.(XVlI, R2758) M .
Peterson had no problens in school.(XVlI, R2759) After
graduation he entered the mlitary. (XVl, RR759) After two
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years, he returned to Pinellas county and lived wth
her. ( XVl , R2759) M. Peterson spent sonme tinme in prison,
then returned hone. (XVl, R2759) He then worked for Marriott
Hot el . ( XVl , R2759) M. Peterson worked at Marriott for 7
years. ( XVl , R2760)
Laquanda Peterson is M. Peterson’s niece.(XVl, R2764)

They are very close, M. Peterson is nore like a father to
her. ( XVl , R2765) M. Peterson would have birthday parties
for her at the hotel and help her with her car.(XVl, R2765)

SUMVARY OF THE ARGUMENT

| SSUE |I: The trial court erred in admtting the
extensive WIllians Rule evidence in this case. The State
i ntroduced extensive and highly prejudicial of three other
r obberi es. The collateral evidence was not sufficiently
simlar to be admssible to prove nodus operandi/identity
and not relevant or sufficiently simlar to establish an
intent to rob with a higher degree of violence than that
i nherent in nost armed robberies. The volunme, quality and
nature of the collateral crime evidence becane an
inperm ssible feature of the trial that served only to
establish the bad character of M. Peterson and propensity.
The error was not harnl ess.

| SSUE 11: Execution by lethal injection constitutes
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cruel and unusual punishnment under the Eighth Anendnent to
the United States Constitution under the current protocols
established for execution in Florida and specifically
through the wuse of the three drug chem cal sequence
utilized to bring death.

| SSUE IIl: The sentence of death is not proportionate
in this case, as this is not the nost aggravated or | east
mtigated of nurders.

| SSUE 1V: The trial court erred in failing to grant a
mstrial or to grant a new penalty phase after the
prosecutor presented inadm ssible evidence of lack of
renmorse and then argued |ack of renorse as a reason for the
jury to recommend death. The error was not harnmless as it
clearly affected the recommendati on of the jury.

ISSUE V: Florida’s <capital sentencing process is
unconstitutional because judge rather than jury determ nes
sent ence. The Florida process is further flawed because
the jury is not required to return a unani nmous sentencing
reconmendation in order for a sentence of death to be
i nposed.

| SSUE VI : The existence of the prior violent felony
aggravator does not circunvent the necessity of a jury
finding as to each aggravating factor in capital proceed-
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ings in order to satisfy constitutional requirenments under

Ring v. Arizona, 536 U. S 584 (2002).

| SSUE VII: The st andard penal ty phase jury

instructions are unconstitutional because they fail to give
appropriate guidance to the jury's determ nation regarding
the analysis of mtigation and inpermssibly shift the
burden of proof to the defendant to establish that a life
sentence should be inposed by requiring himto prove that
mtigation outwei ghs the aggravati on.
ARGUVENT
| SSUE |

THE TRI AL COURT ERRED | N PERM TTI NG

EXTENSI VE EVI DENCE OF THREE PRI OR

CRIMES TO BE ADM TTED IN THI S CASE

VWHERE THE EVI DENCE DI D NOT HAVE

SUFFI CI ENT SIM LARI TY TO PROVE

| DENTI TY, WHERE THE PREJUDI Cl AL

| MPACT OF THI' S EVI DENCE FAR

OUTVEI GHED THE PROBATI VE VALUE AND

| MPERM SSI BLY BECAVE A FEATURE OF

THI S TRI AL

The jury inpaneled in this case to deci de whether or

not M. Peterson was the person who killed John Cardoso in
the Big Lots store on Decenber 24, 1997. Over the
obj ections of defense counsel, the State was permtted to
i ntroduce under the WIllianms Rule evidence of collateral

of fenses pursuant to Fla. Stat.890.404(2) of three other
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robberies alleged to involve M. Peterson. The introduct-
ion of the volum nous collateral crinme evidence was error
for three reasons: first, the evidence did not neet the
simlarity st andar ds for adm ssibility to prove
MY identity; second, the collateral evi dence was not
rel evant to est abl i sh increased violence and not
sufficiently simlar; and third, the probative value of the
collateral <crine evidence was far outweighed by its
prejudicial inpact causing it to become an inpermssible
feature of this trial

Wiile often characterized as a rule of exclusion,

Wlliams v. State, 110 So.2d 654 (Fla. 1959), is a rule of

adm ssibility which permts evidence to be admtted unless
it is prohibited by a specific rule of exclusion, such as
rel evance. The relevancy of WIlIlians Rule evidence, because
it points to the comm ssion of separate crines, should be
cautiously scrutinized before being held adm ssible. Zack
v. State, 753 So.2d 9, 16 (Fla. 2000). Even rel evant
evidence is not automatically adm ssible- relevant evidence
may be excluded under 890.403, Fla. Stat.(2006) if it’'s
probative value is substantially outweighed by the danger
of unfair prejudice, msleading the jury, or needless

presentation of cumul ative evidence. Taylor v. State, 855
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So.2d 1, 21 (Fla. 2003), cert denied, 124 S. C. 1605

(2004); Lawarca v. State, 785 So.2d 1209, 1212 (Fla. 2001);

Henry v. State, 574 So.2d 73, 75 (Fla. 1991). The

collateral crine evidence may not becone a feature of the
trial. Whether or not the collateral evidence becones a
feature of the trial is not determned solely on the
quantity of evidence, but also on the quality and nature of
the collateral crimes evidence in relation to the issues to

be proven. Conde v. State, 860 So. 2d 930 (Fla. 2003),

cert. denied, 124 S. C. 1885 (2004). A simlar offense

becones a feature of the trial instead of an incident when
it can be said that the simlar fact evidence has so
overwhel mred the evidence of the charged crine as to be
considered an inpermssible attack on the defendant’s

character or propensity to commt crines. Bush v. State,

690 So.2d 670, 673 (Fla. 15' DCA 1997).

The standard of review on appeal is whether or not the
trial court abused her discretion in adntting the evidence
related to the three other robberies and whether or not the

error was harnl ess. Steverson v. State, 695 So.2d 687,

688-689 (Fla. 1997); Carillo v. State, 727 So.2d 1047 (Fl a.

2" DCA 1999).

The defense first sought to prohibit the State from
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presenting evidence of collateral crimes by filing a Mtion

in Limne as to WIllianms Rule Evidence on January 13,
2004. (I X, R1694) The State filed a Menorandum of Law in
response. (X, RL716- 1814) In the Menorandum the State
identified seven prior offenses which included the three
offenses ultimately used at trial.(X R1718-1719) In the
Menorandum the State argued that the collateral evidence
met the striking simlarity requirenent and was adm ssible
to prove a common nodus operandi (MO and therefore, identity
(X, R1724-1729), to corroborate the testinony of potential
W t ness Dar ryl Ser nons (X, R1729- 1730), to prove
intent (X R1730-1731), and to disprove an alibi defense
bui | t around t he testi nony of M . Pet erson’s
sister (X, R1L733). The trial court held a hearing on the
Wlliams Rule testinmony on April 5, 2004.(XV,T2375) The
State advanced the identical arguments in favor of
adm ssibility. (XlV, T2415, 2418, 2420) The defense argued
that the simlarities anmobng the seven offenses were not
sufficiently simlar to neet admssibility standards to
prove identity. (XlV, T2423) The trial court excluded the
1981 offense. The trial court ruled that the renaining six
cases could be used as collateral crine evidence to prove
M XI'V, T2439), to prove intent/notive that the defendant
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used a consistent threat of nore violence over what was
necessary to commt a robbery (XlV, T2440), and to
corroborate wi tness Sernons(XlV, T2440). The trial court did
not rule on the alibi question.

The State had argued to the trial court that the
collateral evidence was necessary to corroborate the
testinmony of potential state witness Darryl Sernons, the
all eged co-perpetrator and driver of the getaway vehicle.
(X, RL729- 1730) This basis for admssibility is noot, as
Sernons was not called as a witness at trial. Also noot is
the State’s claim that the collateral evidence of the
Fam |y Dollar store was of enhanced necessity to defeat the
alibi testinony of the M. Peterson’s sister.(X, RL733) No
al i bi defense was presented at trial.

At trial the State ultimtely presented evidence of
three prior offenses: Fam |y Dollar/Feb. 1997; PharMr/ My
1998, and McCrory’s/August 1998. The trial court erred in
permtting the State to present extensive and exhaustive
testinmony of these collateral offenses. The three offenses
did not neet the simlarity required for admssibility as
to MO the prejudicial inpact far outweighed the probative
value of the evidence, and it inpermssibly becane a
feature of the trial.
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A. Insufficient Simlarity to Prove ldentity

The State’'s primary basis for the adm ssibility of the
collateral crine evidence was to establish identity through
nodus operandi, or MO The State’s evidence in this case
was relatively weak conpared to evidence present in the
coll ateral crinme cases. In this case the State had no
physi cal evidence to connect M. Peterson to the Big Lots
store-no fingerprints, no DNA, no surveillance tape. o
the four witnesses who were in the store on the night of
the robbery/homcide, two could not identify anyone. The
two identifications, from Karen Smth and Robert Davis,
were weak, at best. Karen Smith first failed to nake any
i dentification. Her subsequent identification came nonths
|ater after viewing M. Peterson’s picture on television.
Robert Davis made three attenpts at identification before
selecting M. Peterson in a photopak, but could not
identify M. Peterson in court despite him being the only
African-Anerican present at the defense table. No proceeds
from the robbery were found in the possession of M.
Peterson or in the search of his father’s house or his
sister’s house. Thus, in an effort to strengthen a weak
case, the State chose to use collateral crinme evidence in
ot her cases where M. Peterson was connected to the crine

45



with DNA or fingerprints by arguing that the fact patterns
between those three cases and this case were strikingly
simlar.

In order to admt evidence of collateral crinmes to
prove identity/ nodus operandi [MJ), the MO nust be so
unusual that it is reasonable to conclude that the sane
person commtted both crines. There nust be a unique

pattern that is strikingly simlar. Gbson v. State, 661

So.2d 288, 292 (Fla. 1995); Peek v. State, 488 So.2d 52, 55

(Fla. 2" DCA 1986). This Court has recogni zed that general
simlarity between the collateral offenses and the charged
offense is not enough- there nust be unique and special
characteristics that inexplicably point to the defendant as

being the sanme perpetrator. MCean v. State, 934 So.2d

1248 (Fla. 2006). The State's contrary argunent to the
trial court is not supported by the decisions of Florida' s
appel l ate courts. (X, R1722)

The factors identified by the State as being as
sufficiently unique to justify admssibility of the
collateral crinme evidence present in all cases were: use of
a weapon, use of a mask, and remaining in the store after
cl osi ng. It should be noted that although a gun was
al l eged to have been used in each collateral case and the

46



instant case, the description of the gun varied from
witness to witness and no gun was ever found linking M.
Peterson to this offense. The State also argued that other
factors present in sone cases, but not all cases should be
considered as well: occasional tying up of the victins
[Fam |y Dollar, Phar-Mr], occasional requiring victins to
lie on floor [Fam |y Dollar, Phar-Mr}, occasional use of
profanity [Famly Dollar, MCrory’s], occasional directing
the wvictins not to look at him occasional use of
gl oves[ Phar- Mor], occasional requirenment that all enployees
be accounted for[Fam |y Dol lar, Phar-Mor].

The use of a gun and a mask are clearly not unique in
robberies- they are indicative of a typical robbery. See,

for exanple, Gray v. State, 873 So.2d 374, 377 (Fla. 2" DCA

2004); Denson v. State, 745 So.2d 1093, 1094 (Fla. 4'" DCA

1999); Chanbers v. State, 692 So.2d 210, 211-212 (Fla. 5"

DCA 1997) .

The entry of a store just before closing or renaining
in the store to acconplish a robbery is not unique. It
appears to mnimze the chance of detection. In both State
v. Ackers, 599 So.2d 222 (Fla. 5" DCA 1992) and Black v.
State, 630 So.2d 609 (Fla. 1°' DCA 1993), the defendants
either entered or remained in the store just after it
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cl osed. The District Courts found the collateral crime
evidence to be adm ssion in both Ackers and Bl ack, but that
adm ssibility was premsed upon significant factors not
present in this case. For exanple, in Ackers the weapon of
choice for both the defendants included a broonstick

hardly a comon weapon, the firing of guns in both the
collateral offense and charged offense, and the sane
getaway car present in both. Simlarly, in Black, the
defendant wore the identical clothes, gloves, and mask in
each robbery and al ways di sabl ed the tel ephone.

The three behaviors that occurred in the all the
collateral crimes and this crine sinply do not contain the
strikingly simlar features, special characteristics, or
factors so unique to constitute the fingerprint simlarity
necessary for adm ssion. See, Gay, 873 So.2d 377, supra.;

Fitzsimons v. State, 935 So.2d 125 (Fla. 2" DCA 2006).

The remaining characteristics that were identified as
being in present in some, but not all of the collateral
offenses and this offense do not support admssibility
either. They, as well, are not sufficiently unique and are
not common to all the offenses.

Cobviously, the use of profanity is hardly unique, but
has become common parlance in our culture. Telling victins
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to lie down or tying their hands is not unique. The use of
gl oves during a robbery is not unusual or unique. Thonpson
v. State, 615 So.2d 737, 744 (Fla. 1°' DCA 1993).

VWhat nust also be considered in the dissimlarities

bet ween the each of the collateral crines and the charged
of f ense. In the Famly Dollar offense, the two fenale
victinmse were sexually assaulted. The female victins in
this case were not sexually assaulted, nor were they in any
ot her case. The clothing of the perpetrator was never the
sanme. Again, the description of the gun varied from reddi sh
[MCrory’s] to black [Phar-Mor] to chronme [Famly Dol lar].
Profanity was not used in all cases. The victins were not
bound in all cases.

The trial court’s decision to admt the collateral
crime evidence because it was relevant to prove identity
was error, where the wevidence failed to establish a
sufficiently unique pattern that rises to the level of a
fingerprint. The trial court’s ruling that the collatera
evidence net this standard was an abuse of discretion and
i's not supported by the evidence.

B. The col | at eral crime evi dence was not

sufficiently simlar or relevant to establish intent or

noti ve for additional violence.
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The second basis for the trial court’s decision to
admt the «collateral crine evidence was the State’'s
position that it was relevant to prove intent or notive for
vi ol ence beyond t hat necessary to acconpl i sh a
robbery. (X, R1730-1732) Case law suggests that the strict
simlarity standard applicable to identity applies to other

uses as well. Ednond v. State, 521 So.2d 269 (Fla. 2" DCA

1988) .

The question of intent was not at issue in this case.
Qobviously, the evidence clearly established the intent of
the perpetrator was to obtain noney. The use of WIIlians
rule evidence to establish intent is appropriate in cases
wherein the defense is one where the defendant clains that
the consequence of his behavior was not intended. For

exanple, in Randall v. State, 760 So.2d 892 (Fla. 2000),

the defendant was charged with the choking/strangul ation
deaths of two prostitutes. Two ex-wives were permitted to
testify that the defendant had also choked them during
sexual intercourse because the defendant apparently gained
sexual gratification from choking. The evidence of choking
was sufficiently simlar for purposes of identity, but also
was probative of notive [sexual gratification by choking]
in a case where consensual or accidental death was at
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issue. Simlarly, in Heuring v. State, 513 So.2d 122 (Fla.

1987), the defendant had argued that the choking of the
decedent was accidental. Evidence of the defendant’s prior
use of choking in sexual situations was admitted to show
his intent and absence of m stake.

The issue of the level of violence utilized in the
case to carry out a robbery is not so unusual as to require
the use of extensive collateral crinme evidence. To enter a
pl ace of business, denmand noney with a weapon, and order
t he occupants of the business to lie down or tie themup to
prevent inmrediate detection is certainly not outside the
norm The fact pattern is strikingly simlar to how nost
conveni ence store/discount store robberies occur. The
trial court’s determination that the level of violence in
this case as directed to the other occupants of the store
is not supported by the facts.

B. The probative value of the collateral crine was far

outweighed by its prejudicial inpact and the

collateral crine evidence becane an inpermssible

feature of the trial.

Even rel evant evidence, and especially that which is
collateral in nature, may be excluded from the jury’s
consi deration under 890.403.1, Fla. Stat. (2007) if the
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probative value is exceeded by the danger of prejudice or
confusion to the jury inherent in the admssion of the

evi dence. Coverdale v. State, 940 So.2d 558 (Fla. 29 DCA

2006); Steverson v. State, 695 So.2d 687, 688-689 (Fla.

1997). Al relevant evidence has obvious prejudice when
admtted at trial- unfair prejudice arises when the
evidence is so prejudicial that it should be deened

unl awf ul . Wurnos v. State, 644 So.2d 1000, 1007 (Fla.

1994) .

For exanple, in Devers-Lopez v. State, 710 So.2d 720

(Fla. 4'" DCA 1998), the Fourth District Court of Appeal
reversed the defendant’s conviction for driving under the
i nfluence of alcohol or a prescription drug after the State
improperly introduced evidence that illegal drugs were
found in the blood stream of the defendant and an expert
testified that those substances would have no effect of the
def endant’ s dri vi ng.

This Court agreed in Taylor v. State, 855 So.2d 1

(Fla. 2003), that the trial court erred in permtting
evidence that the defendant had falsified a credit
application just before the hom cide. The State contended
that this evidence was relevant to establish that the
unenpl oyed defendant had a notive to kill because he woul d
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need noney to pay for the car he had purchased while
unenpl oyed. This Court determined the error was harnl ess,
due to the relatively mnor role the evidence played in the
trial. In this case, the evidence of the three other
robberies did not play a mnor role in the case- it was the
mai n attraction. M. Peterson was unduly harmed by the
introduction of evidence whose greatest value was to
persuade the jury that if he had commtted three other
robberies, he nust have conmtted the present robbery that
resulted in a death.

The collateral crine evidence was also inadmssible
because it inperm ssibly becane a feature of the trial. As
previously noted, it is not only the quantity of evidence
that is measured, but also the quality and nature of the

evidence. Conde v. State, 860 So.2d at 930, supra. An

analysis of the quantity, quality, and nature of the
col |l ateral crinme evi dence admtted in this case
denonstrates that this trial was far nore focused on the
collateral crinme evidence and it became a feature of the
trial over that of the charged crine itself.

The sheer quantity  of evi dence introduced as
collateral crime evidence is cause for reversal. In this
case the State called 11 w tnesses, which included one
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stipulation and the testinony of the medical exam ner. The
State called an astounding 22 wtnesses regarding the
collateral crines. The nunber of w tnesses and the anount
of tinme devoted to the collateral crinmes inpermssibly
“consunmed nore trial tinme and space than the evidence of

the actual crinme charged.” Sutherland v. State, 849 So.2d

1107, 1108 (Fla. 4'"  DCA 2003)[reversing defendant’s
conviction for famly sexual battery on child under 12 due
to volum nous evidence of simlar sexual acts conmtted
when the victim was in her late teens and adult years];

Sexton v. State, 697 So.2d 833 (Fla. 1997), aff’'d after

r emand on ot her gr ounds, 775 So. 2d 923 (Fl a.

2000) [ convi cti on for capi tal nmur der reversed after
erroneous adm ssion  of copious evidence from five
collateral crime wtnesses]. This Court clearly considers
the quantity of collateral crine evidence as one factor in
determ ning whether or not it has becone a feature of the

trial. Wlson v. State, 330 So.2d 457 (Fla. 1976)[finding

that 600 pages of collateral crinme evidence pushed the
outer boundaries of what 1is permssible before the
prej udi ci al inpact exceeds the probative val ue].

The quality and nature of the collateral crine
evidence is also considered in the analysis of whether or
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not it inperm ssibly beconmes a feature of the trial. I n
the charged offense the State offered the testinony of two
victinms, the stipulation of a third, the nedical exam ner,
and a projectile analyst from FDLE who identified only the
caliber of the bullet, two officers who responded to the
scene, the crine scene technician, and one detective. The
State did not present any expert wtnesses who testified
regarding conplicated scientific evidence or peopl e
famliar with M. Peterson who identified him from video
evi dence.

In contrast, the State presented significantly nore
damagi ng evidence of the collateral crines. The State
presented testinmony of both PCR DNA and ntDNA testing from
four wtnesses, fingerprint identification and analysis,
and shoe print analysis from several wtnesses, and the
testinony of three persons who knew M. Peterson and
identified himas being visible on the security tape taken
from Phar- Mor. Al of the physical evidence presented in
this case except the bullet recovered at the autopsy
related to the collateral crine evidence- all the noney,
receipts, surveill ance t apes, cl ot hi ng, shoes,
fingerprints, and shoeprints. The State clearly utilized
the collateral crinme evidence to establish bad character
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and, nore egregiously, propensity. The prejudicial inpact
of the volum nous collateral crinme evidence far outweighed
the probative value of this evidence. The conviction in
this case was obtained by DNA evidence and identification
testinony from other crinmes, not from the evidence rel ated
solely to what occurred at Big Lots.

This Court has held that the adm ssion of collatera
crime evidence “is presumed harnful error because of the
danger that the jury wll take the bad character or
propensity to commt crime thus denonstrated as evidence of

guilt of the crinme charged.” Robertson v. Sate, 829 So.2d

901, 913-914, quoting, Castro v. State, 547 So.2d 111, 115

(Fla. 1989). The State, as the beneficiary of the error
bears the burden to establish that it did not affect the

verdict. State v. D GQilio, 491 So.2d 1129, 1135 (Fla.

1986) . The State cannot neet their burden in this case.
As argued above, the collateral evidence was extensive,
thoroughly perneated the entire trial, was far nore
persuasive than the -evidence presented in the actual
charged offense and heavily relied upon by the Sate in the
closing argunent. (XXVIl, T1681-1691) The adm ssion of the
col | ateral crime evidence undoubtedly influenced the
verdict in this case.
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| SSUE ||
DEATH BY LETHAL | NJECTI ON CONSTI TUTES
CRUEL AND UNUSUAL PUNI SHVENT | N VI OL-
ATI ON OF THE EI GHTH AMENDIMENT.
Florida currently uses a system of |ethal injection,

whose protocols have been presented to this court by the

States as an attachnment to the pleadings in Rutherford v.

Crist, 945 So. 2d 1113 (Fla. 2006) and previously published

by this Court in Sins v. State, 754 So.2d 657 (Fla. 2000).

Foll ow ng a noratorium on executions by former Governor Jeb
Bush, the current protocol for executions in Florida can be
found in the Final Report of the Governor’s Conmi ssion on
Adm ni stration of Lethal Injection issued May 9, 2007. The
conbi nati on of chem cal agents as reported by these sources
which are utilized in the lethal injection process by the
State of Florida cause undue pain and suffering in
violation of the E ghth and Fourteenth Anmendnents to the
United States Constitution. The lethal injection process
is further flawed due to the failure of DOC to inplenent
and use of an appropriate protocol and trained nedica
personnel further renders the Florida lethal injection
system unconstitutional .
The Ei ghth Amendnent prohibits the “unnecessary and
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wanton infliction of pain”. Gegg v. Georgia, 428 U S. 153,

173 (1976), (citing Furman v. Georgia, 408 U S. 238, 392

(1972)). The United States Suprene Court has long held
that the protections of the E ghth Amrendnent protect
prisoners from “the gratuitous infliction of suffering”.

G egg, 428 U.S. at 183[citing WIlkerson v. Uah, 99 US.

130, 135-36(1878) and In Re: Kemmer, 136 U S. 436, 437

(1980)] . In the capital punishment context, when the
suffering inflicted in executing a condemmed prisoner is
caused by procedures involving sonmething nore “than the
mere extinguishment of life”, +the E ghth Amendnent’s
prohi bition against cruel and unusual puni shment is

i npl i cat ed. See, Furman v. Georgia, 408 U S 238, 265

(1972)[quoting Kenmer, 136 U. S. at 447].

The Florida nethod of execution as set forth in the
Final Report of the Governor’s Conm ssion on Adm nistration
of Let hal I nj ection vi ol ates t hese constitutional
pri nci pl es. Florida’s nethod of execution by |ethal
injection is exceedingly simlar to procedures that have
been found to violate the Ei ghth Amendnent or have raised
serious questions as to the three drug protocol in five
ot her st at es- Cal i forni a, M ssouri, &I ahonms, Nort h
Carol i na and Tennessee. On Septenber 19, 2007, Judge
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Aleta A Trauger of the United States District Court for
the Mddle District of Tennessee, Nashville Division,

entered an order in the case of Harbison v. Little, Case

No. 3:06-1206, which enjoined the State of Tennessee from
carrying out the execution of M. Harbison scheduled for
Septenber 26, 2007, due to her finding that the Tennessee
method of lethal injection constituted cruel and unusual
puni shnent . Judge Trauger extensively outlined current
research and evidence submtted by the Protocol Commttee
appoi nted by the governor of Tennessee to review the |ethal
injection protocol, including the drugs adm nistered and
the method of administration, the training and experience
of the execution team and testinony from the nedical and
scientific comrunities. Judge Trauger noted that evidence
had been submtted to establish that the three drug
protocol carried the risk of a nost violent, terrifying,

and excruciating form of death. See also, Mrales v.

Tilton, 465 F. Supp. 2d 972 (N. D Cal.2006), 2006 W
335437, (finding that the three chenical sequence raises
“substanti al guestions” that the condemmed would be
subjected to “an undue risk of extrenme pain”); Taylor v.
Crawford, No. 05-4173-CV-C-FJG 2006 U. S. Dist LEXI S 42949
(WD. M. June 26, 2006), rev’'d, 487 F.3D 1072 (8" Cir.
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2007), Brown v. Beck, No.b5:06-CrT-3018, 2006 U.S G st.

LEXIS 60084 at *23 (E.D.N.C., April 7, 2006), aff'd 445
F.3d 752 (4'" Cir. 2006)(“serious questions have been rai sed
by the evidence concerning the effect of +the current
execution protocol” and “if the alleged deficiencies do, in
fact, result in inadequate anesthesia prior to execution,
there is no dispute that the plaintiff wll suffer

excruciating pain”) and Anderson v. Evans, No. Civ.O05-8-

0825- F, 2006 W 38903, (W D. Kl a. January 11,
2006) (accepting in its entirety a Magistrate Judge’s report
hol ding that death sentenced inmates state a valid claim
that Okl ahoma’s admi nistration of the sane three chemi cal
sequence for lethal injection “creates an excessive risk of
substantial injury and pain” under the Ei ghth Amendnent).
The United States Suprene Court accepted jurisdiction

on Septenber 25, 2007, in Blaze, et.al v. Rees, et. al.,

No. 07-5439. Blaze arises from several Kentucky inmates’
challenge to the three-drug protocol Ilethal injection
process in Kentucky that is also simlar to the Florida
pr ot ocol . Briefs of the parties are presently due on
Decenber 28, 2007.

It is respectfully urged by the Appellant that this
Court closely consider the findings of the U S. District
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Courts and also reject the Ilethal injection protocol
currently utilized in Florida as a violation of the Eighth
Amendnment .
| SSUE 111
THE SENTENCE OF DEATH | S DI SPROPORTI ONATE

This Court has consistently held that due to the
uni queness and finality of death, the propriety of al
death sentences nust be addressed through proportionality

review conducted by this Court. WUbin v. State, 714 So.2d

411, 416-417 (Fla. 1998). This review is conducted by this
Court considering the circunstances in the case before it
as conpared to other cases in which the death penalty has
been inposed in order to ensure wuniformty in the

application of the death penalty. Ubin, [bid.

In performng this analysis, this Court has declined
to engage in the reweighing of the mtigating factors
against the aggravating factors, instead delegating this

decision to the trial court. Bates v. State, 750 So.2d 6

14-15 (Fla. 1999). Still, this Court has continued to
determne that the death penalty is reserved for only the
nost aggravated and least mtigated of first-degree
murders. This standard is not net in this case.

Wil e three aggravators were found, proportionality
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review is not sinply a nmathematical totaling of the nunber
of aggravators against the nunber of mtigators. It is
inportant to consider what aggravating factors are absent
conpared to other cases because death is reserved for only
the nost aggravated of cases. M. Peterson does not argue
that his <case is wthout aggravation. M. Peterson
stipulated that he was on life parole at the tinme of the
of fense and that he had a significant prior record. The
third aggravator, that this nurder occurred in the
comm ssion of a felony is present in virtually all cases
and does not serve to narrow the class of death penalty
el i gi bl e def endants.

In analyzing the aggravation in this case this Court
shoul d focus on the aggravators that are absent. The death
in this case occurred from a single gunshot wound to the
back. There was no evidence presented about the
circunstances surrounding the shooting, just speculation
from the prosecutor. The nmedical examner could not
substantiate a struggle or the presence of defensive
wounds. Notably absent in this <case are the two
aggravators nost indicative of supporting a death sentence
because of the brutality that nust be necessary in order
for themto exist- HAC and CCP. The absence of these nost
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of fensi ve aggravators suggests that this is not anong the

nost aggravated of first-degree nurders. See, Larkins v.

State, 539 So.2d 90, 95 (Fla. 1999).

The second part of the proportionality equation shifts
focus to the mtigation present in a case. M. Peterson
submts that his case is not anong the |least mtigated of
first-degree nurders. The focus on the mtigating aspects
of a defendant is not intended to dimnish the victim or
the death. It is a tool that this Court has determned to
be necessary in order to neet mniml constitutiona
standards for the use of capital punishnent.

In mtigation the trial court rejected the defense
argunent that M. Peterson’s ability to conform his conduct
to the requirements of the law or to appreciate the
crimnality of his actions did not rise to the level of a
statutory mtigator pursuant to 8921.141(6)(f), Fla. Stat.
2005, but the trial court did consider the facts of Drs.
Maher and McCain as non-statutory mtigation. (X1, R2341-
2343)

The trial court found that M. Peterson’s age when
coupled with his enotional immaturity was entitled to be
consi dered, but given little weight. (Xl I1,T2343)

The trial court considered Dr. Maher’s testinony about
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the challenges he faced stenmng froma low I Q and raci al
inequality. The judge further considered the testinony of
M. Peterson’s nother that he was raised in a poor but non-
abusive environment. (Xl |1, R2344-45) The trial court found
that M. Peterson’s upbringing was not mtigating, but that
his limted nental inpairnents was entitled to little
wei ght .

The trial court considered the fact that M. Peterson
had been steadily enployed with Marriott for seven years
prior to the crine and accorded this factor sone wei ght.

The court gave little weight to M. Peterson’'s ability
to conform to a prison environment and remain there wth
relatively little incident. (X1, R2345)

This Court routinely evaluates cases with far |ess

mtigation than present here. For exanple, in Shellito v.

State, 701 So.2d 837 (Fla. 1997) and Moore v. State, 701

So.2d 545 (Fla. 1997), the only significant mtigation was

t he defendant’s age. In Melton v. State, 638 So.2d 927

(Fla. 1994), the mtigation established only that the

defendant had good jail conduct and a difficult famly
backgr ound. M. Peterson’s case presents nore mtigation
t han Mel ton.

In Terry v. State, 668 So.2d 954 (Fla. 1996), this
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Court reversed a sentence of death inposed where the
def endant had shot the victim during a robbery of a gas
station. Two aggravating factors-pecuniary gain and prior
violent felony were present. The trial court rejected all
mtigation, despite evi dence of poverty/deprivation,
positive famly relationships, and proportionality. In
reversing for a life sentence, this Court found the nurder
to be deplorable, but that it did not fall into the
category of the nobst aggravated and |east mtigated. Under
Terry, this Court should find that death is not a
proportional penalty in this case.
| SSUE IV
THE TRI AL COURT ERRED | N DENYI NG
DEFENSE COUNSEL’ S MOTI ON FOR M STRI AL
AND FOR A NEW PENALTY PHASE DUE TO
THE | MPROPER PRESENTATI ON BY THE
PROSECUTOR OF TESTI MONY AND ARGUMENT
THAT THE DEFENDANT HAD NO REMORSE FOR
THE VI CTI M5 OR THE CRI MES.

Def ense counsel told the jury in his penalty phase
opening statenent that they would hear evidence from a
psychol ogi st and a psychiatrist who exam ned M. Peterson
so they woul d have an idea of what he was |like nentally and
enotionally. (XVl, T2700) The defense presented the testinony
of Dr. Maher, who opined that M. Peterson had sone ability
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to conform his conduct to the requirenents of the |aw, but
that capacity was |less than an average adult and nore |ike
a teenager.(XVl,T2705) Dr. Mher was not asked by the
defense to provide a diagnosis for M. Peterson and no
questions were asked regarding his capacity to feel,
enpat hize, or exhibit renorse during the entire direct
exam nation. (XVl, T2701- 2708)

On cross-examnation the State questioned Dr. WMher
about antisocial personality disorder and testing that he
had performed on M. Peterson.(XVl,T2709) The State asked
Dr. Mher if M. Peterson was a “sociopath”.(XVl, T2710)
After Dr. Maher answered yes, the State proceeded to elicit
testinony that persons with antisocial personality disorder
are characterized by a pervasive pattern of disregard for
others from Dr. Maher.(XVI, T2712) The State elicited
testinmony that those persons are “callous or indifferent or
even contenptuous of other people’s feelings, rights,
including the suffering of the victinis they commt crines
upon.” (XVI T2712) Dr. Maher opined that M. Peterson was
capable of sone feelings for people in his life, but he
exhibited a pattern consistent wth the prosecutor’s
description. (XVl, T2713) The prosecutor next asked Dr.
Maher if he saw “anything to indicate that he [ M.
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Pet erson] wasn't conpletely contenptuous of the suffering
inflicted on the wvictins.”(XVl,T2713) Defense counsel
obj ect ed, ar gui ng t he pr osecut or was | mperm ssibly
presenting evidence of |ack of renorse. (XVl,T2714) Wi | e
acknow edging the prosecutor was getting into a “tricky
area”, the trial court assured the prosecutor that she did
not think he would try to argue lack of renorse as an
aggravator, but was “trying to show is not to be a
mtigator”. (XVlI,T2714 In.17-19) The court permtted the
state to continue forward. (XVl, T2715) Dr. Mher was asked
again if he saw any evidence that M. Peterson treated his
victime in any way that would suggest he was not
contenptuous of them Dr. Maher responded yes, because M.
Peterson had treated him wth respect.(XVl,T2716) The
prosecutor asked Dr. Maher if he asked M. Peterson how he
felt about the victinms of his crinmes.(XVl,T2717) Dr. Maher
responded that M. Peterson denied he was engaged in the
crimes, but that he doesn't want to see anyone hurt- a
response Dr. Maher put little weight on.(XVl, T2717)

The prosecutor then asked Dr. Mher if the primry
characteristic of an antisocial personality disorder is
“lack of conscience”. (XVI,T2717) Dr. Mher responded that
it was a little nore conplicated, but people with anti-
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social personality disorder experience less qguilt and
regret about the things they do.(Xvl,T2718) Dr. Maher also
testified after continual questioning by the prosecutor
about M. Peterson’s ability to enpathize wth the
suffering of his victinms or whether he had any information
if M. Peterson was contenptuous of the feeling of his
victine that he could not say wth absolute certainty
whet her or not M. Peterson felt anything or was able to
appreciate the horror he inflicted or what his feelings for
the victinse were. (XVl, T2722-2723) Dr. Maher opined that
M. Peterson had a very limted ability to function on the
same level as a normal human being and have enpathy for
people involved in relationships with him on a limted
basi s. (XVI, T2725) Agai n defense counsel objected on the
same basis and the objection was sustained. (XVI, T2725)

Prior to penalty phase closing argunents, the trial
judge cautioned the prosecutor about arguing a I|ack of
renmorse to the jury.(XVl, T2777) The court noted that a
| ack of renorse would only be perm ssible argunment if the
defense had presented renorse as a mtigator. (XVl, T2778)
The trial court stated that she had not heard renorse
offered as a mtigator by the defense.(XVl,T2778) After
response fromthe state, the court told the state they
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woul d be able to argue that the defendant’s lack of ability
to enpathize wth the victinse or to understand the
suffering he inflicted on them would be permtted argunent
to rebut the mtigating factor that M. Peterson’s ability
to appreciate the crimnality of his actions was sonewhat
inpaired and the <court said that argument would be
perm ssi bl e. (XVl, T2780)

The State argued that M. Peterson’s intent was to
terrorize his victinms.(XVlI, T2791) The State argued that
M. Peterson’s capacity to appreciate the crimnality of
his actions was not inpaired as denonstrated by the |eve
of planning he engaged in to carry out the robberies and

mur der , but “ H's concern over t he victins

was. ” ( XVl , T2794) [ enphasi s suppl i ed] The State asked the
jury what the mtigator substantially inpaired really
nmeant - “Does the fact that a person who has the capacity to
care for other people, who can choose who to |ove and who
to interact with, has no regard for his victins, has not
enpathy for his victinms, does that nmean he can’t appreciate
that it’'s crimnal or that he can’t conformhis acts to the
requirements of the law?” (XVI, T2794-2795) The State
argued that M. Peterson had a high enough I Q and had been
born with the capacity to be a good person and to not hurt
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soneone-val ues and noral s wer e not i ndi cative of
| Q (XVI,T2797) The State argued that “this was a man who
doesn’t care. He doesn’'t care about the victins. He
doesn’t care about the suffering of the—er he doesn't care
about M. Cardoso.’ (XVl, T2799)

After the conclusion of penalty phase and the
rendition of the sentencing recomendation, an article
appeared in the St. Petersburg Tines. (X1, R2156-57) The
article contained the comments of the foreperson, Necole
Tunsil. The interview reads: "Tunsil, the jury forewman,
said that Peterson’s past crines played a part in the jury
deci si on. She wondered if there would have been another
result had Peterson taken the stand and said he was sorry.
“I t hi nk he coul d have gotten up and sai d
sonething.’” (X1, R2158) Def ense counsel’ s noti on
specifically referenced the argunents of the State
identified in this Brief.(XIl,R2154) The State s response
mrrored that nade to the trial court and argued against a
juror interview (X I, TR159-2162)

The trial court conducted a hearing on the notion on
August 12, 2005.(XVl, T2833) Def ense counsel argued that
the coments of the foreperson substantiated a |imted
interview of the jurors on a limted basis to deternmine if
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there was an overt act by a juror/jurors to discuss whether
or not M. Peterson should have testified and whether he
shoul d have expressed renorse. (Xl V,R2834) The State argued
that the foreperson’s conments were just speculation that
the jury would have weighed things differently if there was
ot her evidence. (XVlI,R2837) The trial court denied the
request for interviews, but ordered transcripts to review
t he prosecutorial msconduct issue.

\V/ g Peterson filed a Menorandum In Support of
I mposition of Life Sentence on Septenber 21, 2005 which
objected to the prosecutor’s inpermssible use of renorse
as an aggravator and inproper influence on the jury
recommendation. (Xl |, R2169-2176) The trial court addressed
t he i ssue at t he Sept enber 23, 2005 Spencer
hearing. ( XVl I, T2852) The court agreed to re-look at the
issue after the State objected to the form of the defense
menor andum ( XVI |1, R2856-59) The trial court further stated
in the witten sentencing order that she did not believe
that the jury heard inproper evidence or argunent of |ack
of renorse. (X1, R2347-2349)

The issue of prosecutorial msconduct on the issue of
renorse was again addressed as having tainted the entire
penalty phase proceeding in M. Peterson’s Mtion Regarding
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Penal ty Phase Pr oceedi ngs filed on Sept enber 30,
2005. (XI'1, R2177-2180) The defense asserted that the
prosecutorial msconduct in presenting evidence of |ack of
renorse and then arguing such to the jury vitiated the
fairness of the penalty phase and sought either a new
penalty phase or a life sentence. (X1, T2177)

M. Peterson again raised the error in his Mnorandum
of Law In Support of Inposition of Life Sentence.
(XI'l, R2169) The trial <court considered the issue on
Novenmber 7, 2005.(XVIIl, T2870) Fol |l owi ng argunent, the
court ruled in favor of the State.(XVIIl, T2882-2884)

The standard of appellate review is whether or not the
trial court abused his discretion in permtting the State
to introduce evidence of lack of renorse and that
determ nation will not be disturbed on appeal absent a

cl ear abuse of that discretion. Tanzi v. State, 32 Fla. Law

Weekly S223 (Fla. May 10, 2007). If this Court determ nes
that the trial court abused his discretion in the adm ssion
of the evidence of lack of renorse, it nust then be
determ ned whether or not the error was harm ess. Wke v.
State, 596 So.2d 1020 (Fla. 1992). Under the harnless
error doctrine, the State as the beneficiary of the error
nmust denonstrate that there is no reasonable possibility

72



t hat t he error contri but ed to t he verdi ct or

recommendation. State v. D @Gilio, 491 So.2d 1129, 1135

(Fla. 1986)
Precedent fromthis Court clearly establishes that the
State may not rely upon the lack of a defendant’s renorse

as an aggravating factor. Tanzi v. State, 32 Fla. Law

Weekly at S225; Walton v. State, 847 So.2d 438, 451 (Fla.

2003). In perhaps the semnal case on this issue, this

Court ruled in Pope v. State, 441 So.2d 1073, 1078 (Fla

1983) that a “lack of renorse is not an aggravating factor”
and that “lack of renorse should have no place in the
consi deration of aggravati ng factors.” The jury’s
consi deration  of an unauthorized aggravating factor
violates a defendant’s Ei ghth Amendnent right under the

United States Constitution. Sochor v. Florida, 504 U.S.

527, 523 (1992). Thus, if the State used renbrse as an
aggravating factor as M. Peterson argues, that use was
clearly error.

This Court has recognized the lack of renorse can
often be disguised as a wolf in sheep’s clothing by the
prosecutor’s choice of words other than the word renorse.

For exanple, in Sireci v. State, 587 So.2d 450 (Fla. 1991),

the prosecutions use of testinony froma w tness that the
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def endant was “proud” of his crine was an inproper evidence

of lack of renorse. In Hll v. State, 549 So.2d 179 (Fl a.

1989), the prosecutor’s phrase “lack of enption” was
synonynous for lack of renorse. It is M. Peterson’'s
position while the prosecutor did not use the word renorse,
his use of the phrases “lack of enpathy”, “contenptuous
toward his victins”, and his queries and argunments centered
on the premse that M. Peterson acted wth gross
cal l ousness and indifferent feeling toward the victins is
synonynous with the inproper term renorse. This position
is supported by the defense argunent to the trial court

that the definitions contained in Random House Wbster’s

Dictionary, Ballentine (1993) and Roget’s New M/ I ennium

Thesaurus, 1% ed., Lexico Publishing G oup, 2005, define
the words simlarly and have the sanme neaning. (X I|,R2171-
2;2179). The State clearly advanced argunents that were
designed to denonstrate M. Peterson’s |ack of renorse.

The prosecutor’s argument to the trial court that he
was permitted to engage in this forbidden argunment in order
to rebut the defense nental health mtigator of inpaired
ability to conform conduct to the requirenments of the |aw
and that the defense had suggested that M. Peterson had a
low 1 Q and | acked the capacity to understand the degree of
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suffering he inflicted on his victins is disingenuous and
not supported by the record.

The trial court recognized and advised the parties
that the only tine the State would be permitted to argue a
| ack of renorse would be if renorse had been argued as a
mtigator. This is a correct statement of the |aw See,

Tanzi v. State, 32 Fla. Law Weekly S223, supra. The tria

court specifically stated on the record during the state’s
cross-examnation of Dr. Mher that the defense had not
offered any evidence of renobrse or nmade any attenpt to
present renorse as a mtigating factor. (XVl,T2778)

An exam nation of the testinmony of Dr. WMaher cannot
support any argunment that the defense attenpted to use
renorse as a nitigator. In the eight page direct
exam nation of Dr. Miher the defense established Dr.
Maher’s credentials (XVl,T2702-04). The defense then asked
Dr. Mher if, after interviewwng M. Peterson, he had
formed an opinion “about his capacity to conform his
conduct to the requirenents of the law and could you
comment on that if you have.?(XVl,T2704) Dr. Maher
responded that he felt M. Peterson “does have sone
capacity to conform his behavior to the requirenments of the
| aw, but that capacity is |l ess than an average adult.”
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(XVl, T2705) It was Dr. Maher’s opinion that M. Peterson
functioned at the level of a md teenager, age 14-16. H's
inability was beyond his voluntary or wllful control. Dr.
Maher testified this first started showing up in school in
about second grade. (XVl, T2705) Dr. Mher believed that M.
Peterson could function at the level of a md teen,
including holding a nenial job and behaving fairly well in
a structured environnment. (XVl, T2706-07) At no point did
the defense present evidence of M. Peterson’s enotional
capacity or contenpt for others.

This Court has permtted the State to delve into a
| ack of renorse only is those situations where the defense
has opened the door by relying upon renorse as a mtigator
or by opening the door to that |ine of questioning by
defense mtigation witnesses. For exanple, in Tanzi, this
court permtted the State to present evidence of |ack of
renorse only after the defendant’s own nmental health expert
had explained on direct exam nation that Tanzi had anti-
social personality disorder and that the disorder could
develop from childhood abuse and that |ack of renorse,
particularly in childhood, is a synptom of anti-social
personality disorder. The State pointed out childhood
nmedi cal reports indicating a | ack of renorse by Tanzi and
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argued that the lack of renorse was a synptom according to
Tanzi’s own expert. The defense in this case did not open
the door in any fashion. The defense did not ask Dr. WMher
if lack of renprse was a conponent of the nental disorder
he believed M. Peterson suffered from only the prosecutor
did that.

This Court has specifically restricted the State from
delving into the lack of renorse even when the defendant
presents evidence of anti-social personality disorder. I n

Atwater v. State, 626 So.2d 1325, 1328 (Fla. 1993), this

Court found that the trial court erred when it permtted
the State to ask the defense nental health expert if
persons who had anti-social personality disorder showed
r enor se. The prosecutor’s actions in this case are
i ndi stinguishable from what was done in Atwater. The
prosecutor’s cross-exan nation of Dr. Maher on the issue of
the personality characteristics of anti-social personality
di sorder regarding renorse were clearly not permtted by
this Court. The trial court abused her discretion in
permtting the prosecutor to question Dr. Mher in that
regard and to then argue to the jury that M. Peterson
treated his victins wwth contenpt, had no enpathy for them

but could show | ove and enpathy to his famly, and
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characterized him as a man “who doesn’t care about the
Vi ctims. He doesn’t care about the suffering of the—er he
doesn’t care about M. Cardoso”.(XVl,T2799)[ Excerpt of

State’s Penalty Phase C osing]. See also, Robinson v.

State, 520 So.2d 1 (Fla. 1988)(inproper to permt evidence
that a hallmrk of antisocial personality disorder is
indifference to the hurt of others or that the defendant
doesn’t care who he hurts after testinony was presented
t hat defendant had anti-social personality disorder).

M. Peterson has denonstrated that the prosecutor’s
questioning of Dr. Mher and his closing argunent to the
jury were wholly inproper and should not have been
permtted by the trial court over the objections of defense
counsel. The State now has the burden to denonstrate that
there is no reasonable possibility that these errors did
not contribute to the jury recomendation. The State
cannot neet that burden.

The nost telling evidence of the level to which the
prosecutor’s inpermssible conduct tainted the jury
recommendati on cones fromthe nouth of the forewoman of the
jury, Necole Tunsil. Ms. Tunsil’s comments to the St.
Pet ersburg Ti nes acknowl edged her belief that the jury vote
m ght have gone differently had M. Peterson taken the
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stand and said he was sorry. VWhile it is inpossible to
determ ne how many other jurors mght have felt this way or
changed their votes absent the inflammatory evidence and
repeat ed i nproper argunment fromthe prosecutor, that cannot
be determ ned because the prosecutor objected to any
interview of the jurors and the trial court did not permt
interviews on this narrow issue to be conduct ed. The jury
recomrendation in this case was 8-4. It is certainly
reasonabl e that the recommendati on woul d have been in favor
of a life sentence if the prosecutor had not been permtted
to infect the penalty phase with prejudicial evidence and
argunent . The trial court erred when she denied M.
Peterson’s overruled M. Peterson’s objections while the
errors were occurring and when she denied his request for a
new penalty phase. This Court is requested to correct the
error bel ow and reverse for a new penalty phase.
| SSUE V

FLORI DA’ S CAPTI AL SENTENCI NG PROCESS

I S UNCONSI TUTI ONAL BECAUSE A JUDGE

RATHER THAN JURY DETERM NES SENTENCE

AND THE JURY RECOMMVENDATI ON NEED NOT

BE UNANI MOUS | N CRDER TO | MPOSE A

DEATH SENTENCE.

Def ense counsel attacked the constitutionality of

Florida s capital sentencing statutes under the hol ding of
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the United State Suprene Court in R ng v. Arizona, 536 U S

584 (2002) during the |ower court proceedings. (IX R1635-
1650; XV, T2584) . In Ring the United States Suprene Court
struck the death penalty statute in Arizona because it
permtted a death sentence to be inposed by a judge who
made the factual determnation that an aggravating factor

existed, overruling 1its prior decision in Wlton V.

Arizona, 497 U. S. 639 (1990). The Court held that Arizona's
enunmer ated aggravating factors operated as the “functiona
equivalent of an elenent of a greater offense” under

Apprendi v. New Jersey, 530 U S. 46 (2000). Absent the

presence of aggravating factors, a defendant in Arizona
woul d not be exposed to the death penalty. Subsequent non-
capital cases have adhered to the principle that sentencing
aggravators require a specific jury determnation as
opposed to one perfornmed solely by the court. Cunni ngham

v. California, 127 S.Ct. 2842(2007); Blakely v. Washi ngton,

124 S. . 2531 (2004).

Simlar to Arizona, Florida is a “hybrid state” and
the aggravating circunstances are matters of substantive
| aw whi ch actually “define those capital felonies which the
| egislature finds deserving of the death penalty.” Vaught

v. State, 410 So.2d 146, 149 (Fla. 1982). See also, State
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v. Dixon, 283 So.2d 1,9 (Fla. 1973). Under Florida' s
statute the jury submts a penalty recommendation, but is
not required to neke specific findings as to the
aggravating or mtigating factors. Nor is jury unanimty
required as to which aggravator or mtigator is found.
Jury unanimty is not required in order for a death
sentence to be inposed.

Utimately in Florida it is the judge who determ nes
whi ch aggravators and mtigators apply. It is the judge
who is required to independently weigh the aggravating
factors against the mtigating factors and thereupon
determ ne whether to sentence the defendant to death. See,

King v. State, 623 So.2d 486, 489 (Fla. 1993). Wiile the

jury recomendation is to be given great weight, this Court
has said “W are not persuaded that the weight given the
jury’ s advisory recommendation is so heavy as to nmke it
t he de facto sent ence..Not wi t hst andi ng t he jury
recommendat i on, the judge is required to neke an

i ndependent determination, based on the aggravating and

mtigating factors.” Gossman v. State, 525 So.2d 833, 840

(Fla. 1988) (enphasi s added).
Since, just as in Arizona, it is the Florida trial
j udge who nmakes the crucial findings of fact necessary to
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impose a death sentence, it logically flows that Ring
shoul d apply to Florida. M. Peterson recognizes that his
position has not been accepted by the plurality of this
Court, a mpjority vote has yet to determne that Ring and
Article |, Section 22 of the Florida constitution should
not require wunaninmous jury findings and reconmendation.

But see, Rogers v. State, 957 So.2d 538 (Fla. 2007); Coday

v. State, 946 So.2d 988 (Fla. 2006).

This Court recognized in State v. Steele, 921 So.2d

538 (Fla. 2005), that Florida is now the only state in the
nation to permt a death sentence to be inposed where the
jury may determine by a mpjority vote whether or not to
recommend deat h. Despite wurgings from this Court, the
Florida | egislature has not addresses the infirmty of the
Florida statute. Both Justices Pariente and Anstead

recogni zed in their dissenting opinions in Butler v. State,

842 So.2d 817 (Fla. 2003), that a unani nobus recommendati on
of death prior to the inposition of a death sentence is
necessary in order to neet the constitutional requirenents
of Ring. The reasoning of the dissent is that “the right
to a jury trial in Florida would be senselessly dimnished
if the jury is required to return a unani nous verdict of
every fact necessary to render a defendant eligible for the
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death penalty wth the exception of the final and
irrevocabl e sanction of death.” Butler, at 824.

This Court has Ilittle choice but to ensure that
constitutional rights are protected and to hold that the
protections of R ng apply to Florida. The failure of the
Florida capital sentencing schene to require specific jury
findings and a unaninobus jury recomendation as a
prerequisite to the inposition of a death sentence violate
t he constitutional guar ant ees under t he Fourteenth
Amendnent to t he Uni t ed St ates Consti tution, t he
corresponding provisions of the Florida Constitution, the
Si xth Amendnment to the United States Constitutions and the
correspondi ng provisions under the Florida Constitution,
and Article |, Section 22 of the Florida Constitution.

| SSUE VI
THE EXI STENCE OF THE PRI OR VI OLENT FELONY

AGGRAVATOR SHOULD NOT BAR THE APPLI CATI ON
OF RRNG V. ARIZONA TO TH' S CASE

This Court has frequently used the existence of the
defendant’s  prior vi ol ent felony aggravator as an
alternative basis for rejecting challenges under Ring V.
Arizona, 536 U S. 584 (2002). This Court has concluded in
majority opinions since 2003 that the constitutional

requi rements of Ring and Apprendi v. New Jersey, 530 U. S.
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466 (2000) are satisfied when one of the aggravating
circunstances is a prior conviction of one or nore violent
f el oni es. No distinction is nade as to whether the felony
satisfying the aggravator was commtted previously,
cont enpor aneously, or subsequent to the charged offense.

See, Floyd v. State, 913 So.2d 564 (Fla. 2005). In this

case M. Peterson had numerous prior convictions.

The concept that recidivism findings mght be exenpt
from otherw se appl i cabl e constitutional principl es
regarding the right to a trial by jury or the standard of
proof required for conviction “represents at best and

exceptional departure from historic practice.” Apprendi v.

New Jersey, supra., 530 U S. at 487. The recidivism

exception was recognized in the context of non-capita
sentencing by a 5-4 vote of the United States Suprene Court

in Al anendarez-Torres v. United State, 523 U S. 224 (1988).

In his dissenting opinion Justice Scalia, joined by
Justices Stevens, Souter, and G nsburg asserted that “there
is no rational basis for nmaking recidivism an exception.”
523 U.S. at 258. In Apprendi the majority opinion

consi sted of the four dissenting Justices from Al anendarez-

Torres and the addition of Justice Thomas ( who had been in

t he Al anendarez-Torres majority). I n Apprendi, the Court
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noted that it was arguable that Al anendarez-Torres had been

wongly decided and that the decision “given its unique
facts, surely does not warrant rejection of the otherw se
uni form course of decision during the entire history of our
jurisprudence.” 530 U.S. at 490. The overruling of Walton

V. Arizona, 497 U S. 639 (1990) and the inplicit overruling

of Hldwn v. Florida, 490 U S. 638 (1990) wupon which

Al anendar ez- Torres was based further under m ne t he

continued wviability of the “fact of a conviction”
excepti on.

In his concurring opinion in Apprendi, Justice Scalia
wote “This authority establishes that a ‘crinme’ includes
every fact that is by law a basis for inposing or
increasing punishnment (in contrast wth a fact that
mtigates punishnment). Thus, if the |egislature defines
some core crime and then provides for increasing the
puni shment of that crinme upon the finding of sone sort of

aggravating fact--- of whatever sort, including the fact of

a prior conviction- the core crine and the aggravating

factors together constitute the aggravated crine, just as
much as grand larceny is an aggravated form of petit
| arceny. The aggravating fact 1is an elenment of the
aggravated crine. Simlarly, if the |legislature has
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provided for setting the punishnent of a crine based on
sonme fact-such as a fine that is proportional to the val ue
of stolen goods- that fact is also an elenent... One need
only look to the kind, degree, or range of punshnent to
which the prosecution is by law entitled for a given set of

facts. Each fact necessary for that entitlenent is an

elenment. 530 U. S. at 501. [enphasis added]

Al amendarez-Torres was predicated on unique facts,

noted the Apprendi mjority, because the defendant had
admtted his three prior felony convictions in proceedi ngs
whi ch had bee subject to their own substantial procedural
saf eguar ds. Unli ke the non-capital sentencing enhancenent

provi sions of Al anendarez-Torres, which authorized a |onger

sentence for a deported alien who returns to the United
States wi thout perm ssion when the deportation was
subsequent to a conviction for the comrission of an
aggr avat ed fel ony, Florida’s pri or vi ol ent f el ony
aggravator focuses on at least as much, if not nore, the
nature and details of the prior conviction than it does on
the nmere fact of conviction. An inportant consideration in

Al amendarez-Torres was the desire to ensure the jury did

not learn of the details and prior facts of the conviction.
In this case, and in Florida death penalty proceed-
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ings, both the fact of the prior conviction and the details
of the prior conviction are routinely entered into evidence
t hrough docunentary evidence, testinony from victins, |aw
enforcement, or other parties. Even if the defense offers
to stipulate, as in this case, to the existence of the
prior violent felony, the state is entitled to “decline the
of fer and present evidence concerning the prior felonies.”

Cox v. State, 819 So.2d 705, 715 (Fla. 2002).

When Cox ar gued before this Court t hat t he
presentation of this evidence was unduly prejudicial and

contrary to the holding of dd Chief v. United States, 519

US 172 (1997), this Court rejected the assertion. Thi s
Court determ ned that such evidence would aid the jury in
evaluating the <character of the accused and the
circunstances of the crime so that the jury could make an
informed recomendation as to the appropriate sentence.
This Court rejected the holding of Ad Chief in the capital
sentenci ng proceeding where “the ‘point at issue’ is rmuch
nore than just the defendant’s ‘legal status’.” Cox, 819
So. 2d at 716.

In this case the prosecutor called one witness from a
1981 robbery who testified to being robbed at a gas station
and having his own noney taken as well. The State further
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argued to the jury the fact of sexual battery convictions
and the fear and terror experienced by those victins that
was not presented in guilt phase. The very sane victim had
testified as to the robbery portion of the prior offense in
guilt phase as part of the WIlians rule evidence, but the
court had not permtted any testinmony of the sexual

battery. For the same reason that Od Chief is not

analogous to the Florida capital sentencing schene

according to this Court, the Alanendarez-Torres exception

shoul d al so be inapplicable. A capital jury is allowed to
hear nmuch nore than the sinple fact of conviction. |If the
jury is allowed to hear the details of the prior
conviction, there is no rationale for carving out an
exception to Ring's holding that the findings of the
aggravating factor, including the prior violent felony,
nmust be made by a jury. The existence of the prior violent
felony aggravator does not relieve the need for a jury
finding under Ring as to each aggravating factor in order
to neet constitutional safeguards and ensure due process is

pr ot ect ed.

| SSUE VI

THE PENALTY PHASE JURY | NSTRUCTI ONS
UNCONSTI TUTI ONALLY SHI FT THE BURDEN
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OF PROOF TO THE DEFENDANT TO ESTABLI SH
M Tl GATI NG FACTORS AND TO SHOW THAT
THE M Tl GATI NG FACTORS QUTWEI GH THE
AGCRAVATI NG Cl RCUMSTANCES.

The Florida death penalty sentencing schene is
constitutionally infirm because it permts a sentence of
death to be predicated wupon unconstitutional jury
instructions which shift the burden of proof to the
defendant to establish mtigating factors and to then
establish that the mtigating factors outweigh the
aggravating factors. This unconstitutional burden shifting
was objected to bel ow (XVI, T2770-72)

Under Florida law a capital sentencing jury nust be
told that:

“.the State nust establish the existence
of one or nore aggravating circunstances
before the death penalty could be inposed
...[SJuch a sentence could be given if the

St at e showed t he aggravating circunmstances
Qut wei ghed the mtigating circunstances.”

State v. Dixon, 283 So.2d 1 (Fla. 1973), Millaney v.

W I bur, 421 US. 684 (1975). This straight forward
standard was never applied to the sentencing phase of M.
Peterson’s trial over the objections of defense counsel.
The standard jury instructions given in this case over
obj ection were inaccurate and provi ded m sl eadi ng
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information as to whether a death recomendati on should be
r et ur ned.

The standard jury instructions inpermssibly shift the
burden of proving whether he should live or die to M.
Peterson by directing the jury that their duty was to
render an opinion by deciding “whether sufficient
mtigating circunstances exist to outweigh any aggravating
circunstances found to exist.” Standard Jury Instructions

| n Hanbl en v. Dugger, 546 So.2d 1039 (Fla. 1989), a capita

post - convi ction case, this Court addressed the question of
whet her the standard jury instructions shifted the burned
to the defendant on the question of whether he should live
or die. A reasonable construction of Hanblen suggests that
this determnation is nade on a case by case basis.

The jury instructions in this case required that the
jury inmpose death unless M. Peterson could both produce
mtigation and then prove that the mtigation outweighed
and overcame the aggravation. The trial court then
enpl oyed the same standard in sentencing M. Peterson to
deat h. This standard obviously shifted the burden to M.
Peterson to establish that Iife was the appropriate
sent ence. The standard jury instructions further limted
the jury by requiring that they limt their consideration
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of mtigation evidence to only that evidence that M.
Peterson proved was sufficient to overcone or outweigh
aggravati on. Because the standard jury instructions
conflict wth the standard established in Dixon and
Mul | aney, the violate Florida | aw

The jury in this case was precluded from “fully
consi deri ng” and “giving full ef f ect to” mtigating

evi dence. Penty v. Lynaugh, 109 S. C. 2934, 2952 (1989).

This burden shifting resulted in an unconstitutiona
restriction upon the jury’'s consideration of any relevant
circunstance that could be used to decline the inposition

of the death penalty. McCoy v. North Carolina, 110 S.C

1227, 1239 (1990)[ Kennedy, J., concurring]. The effect of
the Florida standard jury instructions is that the jury can
conclude that they need not consider mtigating factors
unl ess they are sufficient to outweigh aggravating factors
and from evaluating the totality of the circunstances as
requi red under Dixon. M. Peterson was required to prove
to the jury that he should live instead of the State having
to prove that he should die. This violated the Eighth
Amendnent under Ml | aney.

The Florida standard jury instructions are further
fl awed because the jury is instructed that mtigating
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evidence can be found only if the juror is “reasonably
convinced” that the mtigating factor has been establi shed.
The *“reasonably convinced” standard is contrary to the
constitutional requirenent that all mtigating evidence
must be consi der ed. Conti nued use of the standard penalty
phase jury instructions violates the Fifth, E ghth, and
Fourteenth Amendnents to the United States Constitution and
Article I, Sections 9, 16, and 17 of the Florida
Consti tution.

CONCLUSI ON

Based upon the forgoing argunments, citations of |aw,
and other authorities, the Appellant, Charles Peterson,
respectfully requests that the judgnent and sentence bel ow
be reversed and the cause remanded for a new trial or, in

the alternative, for a sentence of life.

Respectfully subm tted,

ANDREA M NORGARD
Counsel for the Appell ant
Speci al Assistant Public Defender
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