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STATEMENT OF THE CASE AND FACTS

Respondent and his brother, Thomas Waver, were both
charged with battery on a | aw enforcenent officer arising from
an altercation between police and the brothers at Respondent’s
apartnment conpl ex. The Information charged both brothers
with “knowi ngly, unlawfully, and intentionally touch[ing] or
strik[ing]” a | aw enforcenent officer. (R at 9-10). The
brothers were charged, tried and convicted together. (R at
9-13, 37).

The brothers were involved in noving Respondent’s
bel ongi ngs out of his apartnent, at the Villa Pal s apartnent,
when the altercation occurred. (Trial Tr., p. 92). According
to a defense wi tness, Respondent had a fight with his
girlfriend earlier in the evening and was noving out his
bel ongings. (Trial Tr., p. 173-174). This witness testified
t hat Respondent’s girlfriend and sister got into a shouting
mat ch and that the crowd formed in response to the arrival of
police. (Trial Tr., p. 173-174). Respondent’s nother also
testified that the famly was hel ping Respondent nove fromthe
home he shared with his girlfriend. (Trial Tr., p. 189).

State witnesses testified that a | oud, raucous crowd gathered

and apartnment security, unable to control the crowd, contacted



police. (Trial Tr., p. 92). The time was approximtely 10: 30
p.m (R 8).

O ficer Bennett was the first officer to respond to the
call from apartnment security. Wen he arrived at the
apartment conplex he encountered a | arge group of people
yelling and behaving in a hostile manner. (Trial Tr., p. 107-
108). He attenpted to disperse the group, directing
individuals to either return to their homes or |eave the
prem ses. (Trial Tr., p. 109). In this capacity, Oficer
Bennett encountered Thomas Weaver, Respondent’s brother.
(Trial Tr., p. 109). Upon determ ning that Thomas was not a
resident, the officer directed Thomas to wait by the patrol
car, a command Thomas di sregarded. (Trial Tr., p. 109-113).
When the officer attenpted to restrain Thomas, Thomas threw
hot coffee in the officer’s face. (Trial Tr., p. 113). A
scuffle then followed with O ficer Bennett attenpting to
restrain Thomas and advising himnot to resist arrest. (Trial
Tr., p. 113-116). Throughout the encounter, Thomas continued
to struggle with Officer Bennett. (Trial Tr., p. 119).

Utimtely, back up officers arrived and O ficer Bennett
was able to subdue Thomas. (Trial Tr., p. 119). Officer
Bennett was not injured and did not suffer any bodily harm as

a result of the altercation. (Trial Tr., p. 110-115; 133-134).



O ficer Feenaughty was anpng the back up officers who arrived
at the scene. (Trial Tr., p. 138). He also testified as to
the large and hostile nature of the crowd. (Trial Tr., p.
138). As he attenpted to control the crowd, Officer
Feenaughty’s attenti on was drawn to Respondent who was acting
in a loud and belligerent manner. (Trial Tr., p. 140).
Bel i eving that Respondent was instigating the crowd’s

behavi or, Officer Feenaughty approached Respondent to get him
to cease. (Trial Tr., p. 140). When Respondent refused to
obey the officer’s command, the officer grabbed himand tried
to separate Respondent fromthe group. (Trial Tr., p. 141-
142). Respondent pushed back agai nst the officer, then used
his hand to strike the officer. (Trial Tr., p. 143).

Havi ng renmoved Respondent to the edge of the crowd,
Feenaughty waded back into the crowd to aid O ficer Bennett.
(Trial Tr., p. 143). Respondent again becane | oud and
returned to the group. (Trial Tr., p. 143). For a second tine
Feenaughty renoved Respondent fromthe group and was net by
Respondent’s blow. (Trial Tr., p. 143-144). Ther eupon,
Respondent was placed under arrest. (Trial Tr., p. 144).

Both of the brothers’ parents testified at trial, stating
that the famly arrived at Respondent’s apartnment around 10: 30

at night to help himnmove. (Trial Tr., p. 223). The father



confirmed that a altercation arose between Respondent’s
girlfriend and sister. (Trial Tr., p. 225). Finally, Thonas
testified that he was rushed by O ficer Bennett and the coffee
he was carrying spilled. (Trial Tr., p. 241). He denied
throwing the coffee and resisting arrest. (Trial Tr., p. 243).
He was unable to testify regarding his brother’s actions.
(Trial Tr., p. 244). Respondent did not testify. (Trial Tr.,
p. 221).
In closing argunent, the State advised the jury of the
el ements of battery, focusing on its evidence of intentional
touching. The State made no argunent or suggestion that
either officer suffered bodily injury. (Trial Tr., p. 269-
272) .
The court instructed the jury on the battery charge
agai nst that Respondent, that he:
intentionally touched or struck David
Feenaughty against his will or caused
bodily harmto David Feenaughty.
(Trial Tr., p. 279).
The court instructed the jury on the battery charge
agai nst Thomas Weaver, that he:
intentionally touched or struck Kevin
Bennett against his will or caused bodily

harm to Kevin Bennett.

(Trial Tr., p. 278).



The defense did not object to the jury instructions.
(Trial Tr., p. 288). The jury returned a verdict against both
brothers of guilty of “battery on a | aw enforcement officer as
charged.” (Trial Tr., p. 293). Respondent and Thomas Weaver
were sentenced on February 5, 2004. Based on his crimna
hi story, Respondent received 35.55 nonths incarceration. (R
53; Sentencing Hearing, p. 98). Thomas Weaver, who had no
crim nal past, received 24 nonths probation. (Sentencing

Hearing, p. 81).



SUMVARY OF THE ARGUVMENT

Appel l ate review of an error alleged to have occurred at
trial nust, generally, have been preserved by contenporaneous

obj ection. Reed v. State, 837 So. 2d 366 (Fla. 2002). Absent

such objection, reviewis available only if the error is
fundamental . 1d. at 370.

“INJot all harnful error is fundamental.” 1d.
Fundamental error is a class of error that “reach[es] down
into the validity of the trial itself to the extent that a
verdict of guilty could not have been obtained w thout the
assi stance of the alleged error.” Reed, 837 So. 2d at 369-370.
Hence, by its very nature all fundamental error nust be
harnful error. Error which does not satisfy the fundanental
standard “is subject to review in accord with State v.
DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986).”" Id.

The narrow applicability of the fundamental error
standard has led to rejection of the claimwhere a jury was
erroneously instructed as to the elenents of an of fense.

Reed, 837 So. 2d at 369-370. Rejection of a
fundanental error claimin these circunstances results when
t he erroneous instruction did not pertain to an issue in

di spute. State v. Delva, 575 So. 2d 643, 645 (Fla. 1991);

Reed, 837 So. 2d at 369-370. It follows, then, that a jury



instruction which contains alternative nmethods of commtting a
crime does not constitute fundanmental error when the evidence

“deal [s] exclusively with a single alternative.” Roberson v.

State, 841 So. 2d 490 (Fla. 4th DCA 2003) (en banc), review
deni ed, 848 So. 2d 1155 (Fla. 2003).

Fl orida Statutes provides that battery on a | aw
enforcement officer can be acconplished either by intentional
touching or by inflicting bodily harm § 784.03, Fla. Stat.
(2003). Weaver addresses the circunstance where the jury is
instructed on both alternatives. Fundanental error does not
arise fromthis error when no evidence was presented in
support of the alternate instruction. When the Information
charging the crinme and the evidence supporting the crine
pertain exclusively to a single manner of commtting the
battery, it is not reasonable to conclude that a jury
convicted a defendant on the alternative nethod. Roberson, 841
So. 2d at 493. Absent evidence of such a conviction, an
alternative battery instruction does not result in prejudice
to a defendant.

Under Reed, absent prejudice, no claimof fundanental
error can lie. The Second District erred in foregoing
application of this precedent and reversing Respondent’s

conviction based on the authority of Vega v. State, 900 So. 2d




572 (Fla. 2d DCA 2004) and Di xon v. State, 823 So. 2d 792

(Fla. 2d DCA 2001).



ARGUMENT
I NSTRUCTI NG A JURY ON ALTERNATE FORMS OF COVM TTI NG BATTERY ON
A LAW ENFORCEMENT OFFI CER WHEN THE | NFORMATI ON AND THE

EVI DENCE PERTAI N EXCLUSI VELY TO A SI NGLE FORM OF THE CRI ME
DOES NOT CONSTI TUTE FUNDAMENTAL ERROR.

At issue in this case is whether, in light of this

Court’s decision in Reed v. State, 837 So. 2d 366 (Fla. 2002),

it is fundamental error to instruct the jury on alternate
forms of committing a battery on a | aw enforcenment officer
when only one formwas charged in the Information. The

opi ni on bel ow, Weaver v. State, 916 So. 2d 895 (Fla. 2d DCA

2005) (Weaver 1), as well as the Second District’s identical

hol ding in Weaver v. State, 31 Fla. Law Weekly D 336 (Fla. 2d

DCA February 1, 2006) (Waver Il)(pertaining to the conviction
of Respondent’s brother) (the opinions for both hereinafter
referred to collectively as “Waver”), nmakes clear that the
district courts are in need of guidance as to the continued
viability of the fundanmental error doctrine in such

ci rcumst ances.

Respondent was arrested and charged with battery on a | aw
enf orcenent officer followng an altercation at Respondent’s
hone. On appeal, Respondent argued “that the trial court
comm tted fundanmental error by instructing the jury that it

could convict himof battery by causing bodily harm or by



i ntentional touching, when the Information alleged only an
i ntentional touching.”

The Second District began its analysis by recalling its
previ ous decisions in Vega and Di xon'. Judge Altenbernd,
witing for the district court, found Di xon and Vega, on which
the court relied, were grounded in the principal that it is
fundanmental error to convict a defendant of a crime with which
he has not been charged. Despite this context, the court
noted that “the evidence at trial [in this case] was directed
solely to the *intentional touching formof battery.”
Weaver, 916 So. 2d at 897. Thus, “[i]t [was] inprobable, to
say the least, that the jury convicted G egory Waver based
solely upon the alternative provided in the jury instruction
wi t hout any evidence to support that alternative.” Id. at 897.

While its own anal ysis suggested that no fundanmental
error occurred, the Second District, perceiving itself
“constrained, [] by [its] precedents in Dixon and Vega,”
reversed Respondent’s conviction for battery on a | aw
enforcement officer. However, based on its reservations and
its belief that the Crim nal Appeal Reform Act, and this

Court's interpretation of that Act in Reed “call[ed] into

! This Court’s Weaver cases were prem sed on Vega V.
State, 900 So. 2d 572 (Fla. 2d DCA 2004) and Di xon v. State,
823 So. 2d 792 (Fla. 2d DCA 2001).

10




question the rule of law that [was] followed in this case,
the Second District certified the foll ow ng question:

DOES A TRI AL COURT COVMM T FUNDAMENTAL ERROR

VWHEN | T | NSTRUCTS A JURY REGARDI NG BOTH

"BODI LY HARM' BATTERY ON A LAW ENFORCEMENT

OFFI CER AND " | NTENTI ONAL TOUCHI NG' BATTERY

ON A LAW ENFORCEMENT OFFI CER WHEN THE

| NFORMATI ON CHARGED ONLY ONE FORM OF THE

CRI ME AND NO EVI DENCE WAS PRESENTED NOR

ARGUMENT MADE REGARDI NG THE ALTERNATE FORM?
Weaver, 916 So. 2d at 898-899. Based on Reed, this question
must be answered in the negative.

The crinme of battery on a |l aw enforcenment officer occurs
when a defendant actually or intentionally touches an officer
or intentionally causes an officer bodily harm 8§ 784.03, Fla.
Stat. (2003). Prior to Weaver, the Second District addressed

the issue raised by the alternative instruction for battery on

a |l aw enforcenent officer in Vega and Di xon. Di xon, whi ch was

written before Reed, concluded that the error in instructing
on both battery alternatives was fundanental “because the
jury's general verdict nmakes it inpossible to know whet her

Di xon was convicted of the offense with which he was charged.”
Di xon, 823 So. 2d at 794. Vega, witten after this Court’s
Reed deci sion, neverthel ess reversed the conviction based on
the authority of Dixon. In this case, the Second District

elected to side with its own precedent and eschew application

11



of Reed to the fundamental error analysis before it.

The Second District erroneously concludes that this
Court’ s Reed deci sion does not conpel affirmance of
Respondent’s conviction. A review of that decision
denonstrates that Reed was intended to limt the applicability
of the fundamental error doctrine and to pronote the
Legislature’s intention to stringently apply the
cont enpor aneous objection rule. Absent objection, failure to
instruct the jury on an essential elenent is fundanmental error
“only when the omi ssion is pertinent or material to what the
jury must consider in order to convict”; such as when an
el ement of the offense is in dispute. (Internal citation
omtted).” Reed, 837 So. 2d at 366, 369.

The Reed Court’s analysis was firmy based on this

Court’s decision in State v. Delva, 575 So. 2d 643, 645 (Fl a.

1991). The Court acknow edged the concl usion that
fundamental error does not occur if the failed instruction
does not pertain to an issue in dispute:

[was] required by and follows [this
Court’s] decision in State v. Delva, 575
So. 2d 643, 645 (Fla. 1991). [In which]
[w] e expressly recognized a distinction
regardi ng fundanental error between a

di sputed elenment of a crine and an el enent
of a crinme about which there is no dispute
in the case.

12



Reed, 837 So. 2d at 369-370.
This Court then:

“[took] this occasion to clarify that
fundamental error is not subject to

harm ess error review. By its very nature,
fundamental error has to be considered
harnmful. If the error was not harnful, it
woul d not neet our requirenment for being
fundamental . Again, we refer to what we
said in Delva.

Reed, 837 So. 2d at 369-370. Accordingly, this Court

“recede[d] from State v. Clark, 614 So. 2d 453 (Fla. 1992), to

the extent that it holds that fundanental error can be
harm ess error

Del va was recently cited again for this same proposition
in Battle, where an el enent of the felony nurder charge was

omtted fromthe jury instructions. Battle v. State, 911 So.

2d 85 (Fla. 2005); see also Gover v. State, 863 So. 2d 236

(Fla. 2003)(in reliance on Reed, finding that any error in
failing to instruct the jury that the defendant’s age was an
el ement of the offense was harm ess, and therefore, did not
constitute fundanmental error).

The Second District’s own precedent reflects its
cogni zance of this Court’s Delva and Reed decisions and the
Second District’s analytical conflict in rejecting Reed in

favor of its own precedent.

13



In Vega® and Ayal a®, as well as the two Weaver deci sions,
the Second District questioned whether Reed had nullified the
court’s own opinions on the issue of fundanmental error as it
relates to jury instructions. Despite its express
reservations, the Second District was unwilling to so
interpret Reed without direct guidance fromthis Court. In
Vega, Judge Altenbernd, concurring, concluded that a
fundamental error analysis is inappropriate in a case where
t he appeal is prem sed upon an erroneous, but harm ess, jury
instruction. As occurred in this case, the Vega jury was
instructed on guilt based on intentional touching or
intentionally causing bodily harm G ven, however, that the

evi dence was nerely of intentional touching, wthout any

2 900 So. 2d at 573-574(Alternbernd, J., concurring and

“question[ing] . . . whether Dixon contains a description of
fundamental error that is still accurate. . . .I1f | had the
option, I would be willing to rule that the giving of this

jury instruction was harm ess beyond a reasonabl e doubt in the
context of this case.”)

28 F.L.W D2283 (Fla. 2d DCA 2003) (Al ternbernd, J.,
concurring and expressing his uncertainty that Reed had
effectively overruled the precedent on which the court was
intending to rely and stating “lI would dissent if I could
convince nyself that Reed had effectively overrul ed Looney.
Al t hough | believe that Looney is inconsistent with Reed,
conclude that this court nust foll ow Looney or recede from
Looney in an en banc opinion). Concluding that an alternate
anal ysis existed, the Second District withdrew its opinion
di scussi ng Reed and substituted the opinion reported at 879
So. 2d 1(Fla. 2d DCA 2004).

14



suggestion of bodily harm the concurring opinion concluded
that a fundanmental error analysis was inappropriate.

Judge Altenbernd then, in reliance on G over and Reed,
went on to state that, “[i]n |light of recent cases, [he was]
inclined to believe that nost, if not all, errors that are
harm ess beyond a reasonabl e doubt in their context should not
be treated as fundanental errors.” Vega, 900 So. 2d at 573-74.
He concluded that “[i]f all fundanental error nust be harnfu
and this error was harm ess beyond a reasonabl e doubt, then it
seens []Jthat this error was not fundanmental and we should
affirmall judgnments and sentences in this case.” |[|d. at 574.
Nevert hel ess, constrained by Di xon, Judge Alternbernd
concurred in the mpjority’s reversal of Vega' s conviction.

The need for guidance on the certified question is
further illustrated by the uneven manner in which Delva and
Reed are being applied within the Second District. WIIlians
v. State, 614 So. 2d 640 (Fla. 2d DCA 1993), which preceded

Di xon, Vega and Reed, found the Second District applying Delva

to deny reversal of a conviction for battery on a | aw
enforcement officer. The Second District, relying on Delva,
affirmed the conviction, reasoning that the erroneous
instruction, which related to an undi sputed el ement of the

pendi ng charge, did not constitute fundanental error.

15



WIllians, 614 So. 2d at 641.

Recent decisions in both Pena v. State, 829 So. 2d 289

(Fla. 2d DCA 2002), approved, 901 So. 2d 781 (Fla. 2005) and

Battle v. State, 837 So. 2d 1063 (Fla. 2d DCA 2003), approved,

911 So. 2d 85 (Fla. 2005), also denonstrate the Second
District’s willingness to apply the fundanental error analysis
established by this Court in Reed. In Pena, the court held it
was not fundanmental error to omt the instructions on
excusabl e and justifiable hom cide where the defendant was
charged and convicted of first degree nurder and the factual
circunstances did not support any jury argunment relying upon
excusabl e or justifiable homcide jury instructions. See also,

Guardiola v. State, 884 So. 2d 140 (Fla. 2d DCA 2004). In

Battle, the court found there was no fundanental error in an
attenmpted felony nurder jury instruction, despite the failure
to give a conplete jury instruction on an essential el enment of
the crime, where that el enent was not in dispute.

Despite its holdings in these decisions, the Second

Di strict has concluded in Waver, Dixon and Vega that Reed

does not overrule the Second District’s precedent pertaining
to erroneous battery jury instructions. This decision is not
only erroneous. It also creates a per-se reversible error

anal ysis which is elevated above this Court’s own fundanent al

16



error analysis. As Judge Altenbernd has repeatedly noted,
clarification on this issue is necessary.

As this Court reasoned in Reed, jury instructions are
subj ect to contenporaneous objection and, absent such, can be
rai sed on appeal only if fundamental error occurred. Reed, 837
So. 2d at 370. The facts must reflect an error that is
pertinent or material to what the jury nmust consider in order
to convict before it can be deemed fundanental. 1d. Hence,
“to justify not inposing the contenporaneous objection rule,
‘“the error nmust reach down into the validity of the trial
itself to the extent that a verdict of guilty could not have
been obtained without the assistance of the all eged
error.’ [internal citations omtted].” 1d. The evidence does
not support such an error in this case.

This is not a case where Respondent was convicted of an
uncharged crinme. The evidence agai nst Respondent and Thomas
Weaver was consistently related to battery based on
i ntentional touching. Neither officer nade a claimof bodily
harm Nor did the State argue that such harnmed occurred
during its closing remarks. Thus, the surplusage in the jury
instruction related to battery by bodily harm was not materi al
to the relevant evidence the jury had to consider in order to

convict. This conclusion rebuts any claimthat Respondent was

17



prejudiced by the jury instruction presented in this case.
As expl ained in Roberson, 841 So. 2d at 493,* it is not

reasonable to assune alternative instructions would | ead a
jury to convict a defendant when the evidence dealt
exclusively with a single alternative. The Second District’s
opinion candidly admts this is so. Hence, it is the
stunbling bl ock of precedent, which has been inplicitly, but
not expressly overruled, that drives the outcone in this case
and that of Thomas Weaver.

A cl ai m of fundanmental error nust be eval uated based on
the record, and the record nust denponstrate the harm before
relief can be accorded. “[Not all harnful error is
fundamental. Error which does not nmeet the exacting standard
so as to be ‘fundanental’ is subject to review in accord with

State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986).” Reed,

837 So. 2d at 369-370; see also Vega, 900 So. 2d at 574

(containing the identical conclusion that a traditional

harm ess error analysis under DiGuilio is appropriate where no
actual harmarises fromthe erroneous instruction). The
Weaver court conducted such an analysis and confirmed that

under a traditional harm ess error analysis, it would concl ude

* Roberson, 841 So. 2d at 493 (rejecting fundanental

error claiminvolving “remaining in” burglary jury instruction
wher e evidence supported solely one of two alternative manners

18



beyond a reasonabl e doubt the error did not affect the
verdi ct.

Weaver, Dixon and Vega reflect that the District Court is

in
conflict as to the effect of Reed on jury instructions which
are clained as fundamental error, but which do not result in
actual prejudice to a defendant. These decisions effectively
create a per-se rule which is expressly contrary to this
Court’s decisions in Delva and Reed. The State urges this
Court to answer the certified question in the negative, to

expressly rule that Reed v. State, 837 So. 2d 366 (Fla. 2002),

overrul es Weaver, Di xon and Vega, and to hold that the jury

instruction given in this case did not constitute fundanental

error.

CONCLUSI ON

of comm tting burglary).
19



In conclusion, the State respectfully requests that this

Honorabl e Court find that Reed v. State, 837 So. 2d 366 (Fla.

2002), conpels reversal of the Second District Court of
Appeal 's decision in this case.
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