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STATEMENT OF THE CASE AND FACTS

This Court summarized the procedural and factual history in
t he opinion on direct appeal:

Arthur Barnhill, 111, (Barnhill) was raised by his
grandparents after his mother essentially abandoned
him and his father was inprisoned. When he was 20
years of age, Barnhill's grandparents asked him to
| eave the house because Barnhill did not follow their
rules. He went to live with the famly of his friend,
M chael Jackson, a codefendant in this case. He lived
with the Jacksons for approximately two weeks before

he was asked to |leave their honme as well. Barnhill
decided to go to New York, where his girlfriend |ived.
To get there, Barnhill planned to steal a car and
money from Earl Gallipeau, who was 84 years old.
Gallipeau was a |awn service custoner of Barnhill's
grandfather. Barnhill and Gallipeau net when Barnhill
did lawn work for his grandfather at @Gallipeau's
house.

On Sunday, August 6, 1995, Barnhill and M chael

Jackson walked to @Gllipeau's house to steal
Gallipeau's car. They entered the house through the
garage and waited in the kitchen for approximtely two
hours. Gallipeau was in another room watching
tel evision. According to M chael Jackson, it was not
until they were in Gallipeau's kitchen that Barnhil
revealed his plan to kill Gallipeau before taking the
car. At that point, Jackson abandoned the enterprise
and left. At |east one witness saw M chael Jackson
wal ki ng alone in Gallipeau' s neighborhood away from
Gal i peau' s house.

VWhen Gallipeau got up from watching television and

went into the kitchen, Barnhill anmbushed him and
attempted to strangle him Wen the attenpt fail ed,
Barnhill got a towel to use as a |igature around
Gal l'i peau' s neck. The second attenpt was unsuccessful,
so Barnhill removed Gallipeau's belt from around his
wai st and wapped it around Gallipeau's neck four
times, breaking Gallipeau's neck and killing him

Barnhill then dragged Gl li peau through the house to a
back bedroom and | eft himthere.
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Barnhill took Gallipeau's noney, wallet, keys, and
car, and eventually net Jelani Jackson, M chael
Jackson's brother. Barnhill and Jelani Jackson drove
to New York and Barnhill went to his girlfriend' s
apartnment. Shortly thereafter, New York police |ocated
Gal |l i peau's vehicle, found Barnhill, and arrested him
on an old warrant.

Barnhill told police that he was at Galli peau's house
with Jelani Jackson, but that Jelani Jackson actually
killed Gallipeau and he only held Gallipeau' s hands
down to help. This, Barnhill indicated, explained the
presence of Gallipeau's blood on his shirt. Barnhil

filed a notion to suppress his statenent to police and
evi dence obtained during his arrest, which the trial
court denied. Wthin ten days after the suppression
heari ng, defense counsel requested a conpetency
hearing for Barnhill. After counsel requested the
conpetency hearing, he filed a nmotion to disqualify
the trial judge based on certain coments nmade at the
suppression hearing. The trial judge denied the notion
to disqualify. Barnhill thereafter entered pleas of no
contest to first-degree nmurder, burglary of a dwelling
whil e armed, arned robbery, and grand theft. The tria
court made a finding of guilt as to each charge. nl

nl The facts and evidence are sufficient to
denonstrate first-degree nurder and Barnhill's
participation as a principal.

Both the State and Barnhill presented testinony and
evidence during the penalty phase. The State called
twenty-four wtnesses, including the nmedical exam ner,
Gal l'i peau's neighbors and housekeeper who called
police to investigate after Gallipeau's wallet was
found in the street, the police officer who found
Gal li peau's body, police officers from New York who

arrested Barnhill and questioned Jel ani Jackson, and
Jel ani and M chael Jackson. Barnhill called thirteen
wi tnesses, including various famly nenmbers and
friends who testified to Barnhill's home Ilife,
upbringing, and nental and enotional performance.
Barnhill <called Dr. Eisenstein and Dr. Gutman to

testify to his nmental health and presented the
per petuated testinony of Dr. Feegel.
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The jury recomended death by a vote of nine to three.
The trial court then conducted a Spencer n2 hearing,
at which Barnhill testified. After considering the
jury reconmmendation action, evidence presented at the
penalty phase trial, additional evidence in mtigation
presented at the Spencer hearing, including Barnhill's
own testinmony, nmenoranda and argunents of counsel, the
trial court inposed the follow ng sentence: On count |
of the indictnment, the trial court sentenced Barnhill
to death for the first-degree nurder of Gallipeau; on

count Il, the trial court sentenced Barnhill to life
for burglary while armed; on count IIl, the trial
court sentenced Barnhill to life for robbery with a
deadly weapon; on count 1V, the trial sentenced
Barnhill to five years for grand theft. Each sentence
was ordered to run concurrently with the sentence of
deat h.

n2 Spencer v. State, 615 So. 2d 688 (Fla. 1993).
At a Spencer hearing the defendant is allowed to
present additional mtigating evidence to the
trial judge.

Barnhill v. State, 834 So. 2d 836, 840-842 (Fla. 2002).
Barnhill raised seven issues on direct appeal:

(1) the trial court erred in denying his notion for
di squalification;

(2) the trial court erred in refusing to strike two
jurors for cause who stated they had deep-rooted
beliefs in favor of the death penalty;

(3) the trial court erred in limting the defense's
rel evant voi r dire exam nati on by repeatedly
interrupting counsel and chastising himin front of
the venire;

(4) the trial court erred in denying the defense
motion for continuance so that the defense could
present the live testinony of its expert;

(5) the trial «court erred in adjudicating and
sentenci ng Barnhill for both the robbery of Gallipeau

3



and the theft of Gallipeau' s autonobile;

(6) the trial court erred in instructing the jury on
statutory mtigating circunstances which the defense
had wai ved;

(7) the trial court included inproper aggravating
ci rcumst ances, excl uded exi sting m tigating
circunstances, and failed to properly find that the
mtigating circunstances outwei ghed the aggravating
circumst ances. '

The convictions and sentences were affirmed. Barnhill v. State,

834 So. 2d 836 (Fla. 2002). Barnhill filed a petition for wit
of certiorari in the United States Suprenme Court. The petition
was denied June 9, 2003. Barnhill v. Florida, 539 U S. 917
(2003).

Barnhill filed three separate post-conviction pleadings:
Motion To Vacate Judgnments O Conviction And Sentence Wth
Speci al Request For Leave To Anend filed Novenmber 25, 2003

Amended Motion To Vacate Judgments OF Conviction And Sentence

! The trial judge found five aggravating circunstances: Under
sentence of inprisonment; during a robbery or burglary and
pecuniary gain (this Court struck pecuniary gain); cold,
cal cul ated and preneditated, and hei nous, atrocious and cruel.

The trial judge found age (20) as a statutory mtigating
circunstance and the following non-statutory mtigation
| earning disability, frontal |obe inpairnent, cooperation with

| aw enforcenent, difficult chi I dhood, pled to charges,
appropriate courtroom behavi or, psychiatric disorders, renorse,
negl ected by nother, poor student, suffered shock and

enbarrassnment because father arrested in front of him and
sentenced to |lengthy prison stay, grandparents provided | oving
at nosphere.



W th Special Request For Leave To Anend fil ed February 16, 2004,

and Defendant:s 2" Anmended Motion filed June 8, 2004.



SUMVARY OF ARGUMENT

CLAI M I: Trial counsel was not ineffective for failing to
w thdraw Barnhill’s guilty plea. Barnhill entered the plea
agai nst the advice of counsel. They later discussed w thdraw ng

the plea, and together nmade a tactical decision not to wthdraw
the plea. To the extent Barnhill raises the nerits of
w thdrawi ng the plea or conpetency to enter the plea, these
i ssues are procedurally barred. Def ense counsel recognized
signs of deterioration the day after Barnhill entered the plea
and i medi ately brought it to the judge's attention. Barnhill
had a brief psychotic episode triggered by the stress of the
pl ea. After he was determ ned to have recovered, the penalty
phase proceeded. Defense counsel perfornmed adm rably under the
circunmstances. Barnhill has failed to neet the deficient
performance standard of Strickland or prejudice standard of
Lockhart.

CLAIM 11: Trial counsel was not deficient in failing to
di squalify the judge sinply because the notion was l|egally
insufficient. |In order to recuse a trial judge, the defendant
must have a reasonable fear he will not receive a fair trial
The sinple fact a trial judge makes a credibility determnation
agai nst a defendant or nmakes an adverse ruling is not grounds

for recusal. Barnhill has not shown deficient performance or



prej udi ce under Strickl and.
CLAIM I11: Trial counsel was not ineffective in voir dire.
Clainms regarding jury selection were raised on direct appeal.
As such, they cannot be re-litigated under the guise of
i neffective assistance of counsel. Barnhill has failed to neet
t he deficient performance and prejudice prongs of Strickland.
CLAIM 1V: Trial counsel presented abundant mtigati on evidence.
The evidence presented at the evidentiary hearing was either
cunul ative or negative. Counsel made a tactical decision not to
present the testinmony of Dr. Riebsane, who would testify
Barnhill is antisocial. Counsel also nmade a tactical decision
not to call the nmother and sisters, who would not testify
favorably and could sabotage the case. Counsel also made a
tactical decision not to call the father, who was in prison.
Counsel called a nental health expert and relatives who were
close to Barnhill and could relate his background. Counsel was
not deficient, and there was no prejudice.
CLAIM V: Counsel was not ineffective in closing argunent. The
i sol ated exanples cited by Barnhill need to be read in context
of the entire argunment. Counsel made strategic choices. There
was no prejudice. Evidence of guilt was overwhel m ng, and the
State proved four strong aggravating circunmstances.

CLAIM VI: The rules prohibiting juror interviews are not



unconstitutional, this issue is procedurally barred, and this
Court has rejected this claimrepeatedly.

CLAIM VII: Lethal injection is not cruel and wunusual

puni shnment, this issue is procedurally barred, and this Court
has rejected this claimrepeatedly.

CLAIM VIIIl: The jury instructions did not shift the burden of

proof, this issue is procedurally barred, and this Court has
rejected this claimrepeatedly.

CLAIM | X: There was no error, either individually or

cunul atively, and this claimis procedurally barred.



PRELI M NARY STATENMENT

In nost of the clains raised in the Initial Brief, Appellant
refers back or re-incorporates argunments made in the various
notions filed in the |lower court. To the extent a specific
argunent is not raised on appeal, that argunent is waived. See
Hannon v. State, 2006 Fla. Lexis 1826 (Fla. 2006). This Court
has previously determ ned that speculative, unsupport ed
argunents are inproper and no relief is avail able. See Cooper v.
State, 856 So. 2d 969, 977 n.7 (Fla. 2003) (rejecting simlar
argunment as insufficient for consideration); Saeet v. State, 810
So. 2d 854, 870 (Fla. 2002) ("[B]ecause on appeal Sweet sinply
recites these claims from his postconviction nmotion in a
sentence or two, w thout el aboration or explanation, we concl ude
that these instances of alleged ineffectiveness are not
preserved for appellate review "); see also Duest v. Dugger, 555
So. 2d 849, 852 (Fla. 1990) ("The purpose of an appellate brief
is to present argunents in support of the points on appeal
Merely making reference to argunments below w thout further

el uci dati on does not suffice to preserve issues . . . .").



CLAI M |

COUNSEL WAS NOT | NEFFECTIVE FOR FAILING TO FILE A
MOTI ON TO W THDRAW THE PLEA

Barnhill first clainms trial counsel was ineffective for
failing to withdraw the plea Barnhill entered over objection of
trial counsel. Insofar as this issue addresses conpetency to

plea, this is an issue which should have been rai sed on direct
appeal and is procedurally barred. See Carroll v. State, 815 So
2d 601, 610 (Fla. 2002) Patton v. State, 784 So. 2d 380, 393
(Fla. 2000); Johnston v. Dugger, 583 So. 2d 657, 659 (Fla.
1991).

| nsof ar as Appellant alleges counsel was ineffective for
failing to withdraw the plea due to questionable conpetency,
Appell ant has failed to allege that he wi shed to withdraw the
pl ea or that counsel prevented him from w thdraw ng the plea.
Li kewi se, Barnhill failed to allege that the plea was not
voluntary or that he was inconpetent at the tine.

The postconviction judge rul ed:

In his ninth claim the Defendant alleges that counsel

was i neffective for nmoving to withdraw his plea based

upon his inconpetency. On October 14, 1998, the

Def endant pled guilty as charged, against the advice

of counsel. The Court went through an extensive plea

col | oquy, satisfying itself that the Defendant
understood the proceedings. The follow ng day, the

10



Def endant appeared in court to begin the penalty
phase, and counsel felt that he was behaving
erratically. The Defendant’s conpetency was also
call ed into question when he requested that the court
sentence him to death. The penalty phase jury was
released and the Defendant was evaluated for
conpetency. No formal finding of inconpetency was
made; wultimately, the Defendant had been found to
suffer froma “brief reactive psychosis,” which is a
tenporary psychotic episode triggered by extrene
stress. He responded well to nmedications over the next
sever al nont hs. Dr Danziger testified at t he
evidentiary hearing that the plea was likely the
stress that brought about this episode and that at the
time of the plea, he was not suffering any |oss of
touch with reality. H's testinony is nore credible
than Dr. Fisher’s because Dr. Danziger actually
evaluated the Defendant wi thin days of the episode,
whereas Dr. Fisher diagnosed the Defendant wth
depression five years |ater based upon witten reports
made by others. Furthernore, the doctors did not
fundanmental |y disagree. Dr. Danziger agreed that the
Def endant suffered from depression; Dr. Fisher agreed
that a guilty plea could have been the “straw that
broke the canel’s back,” although he disputes that the
Def endant suffered from a brief reactive psychosis
because the Defendant exhibited earlier signs of
mental illness. Dr. Fisher merely took issue with Dr.
Danzi ger’s specific diagnosis.

In addition to the psychiatric testinony adduced at
the evidentiary hearing, co-counsel, Tinmthy Caudill,
testified that he and the Defendant spoke about the
pl ea afterwards and di scussed whether to withdraw it.
Counsel felt that the Defendant should not w thdraw
the plea because the entry of the plea could be used
in mtigation and withdrawi ng the plea could cause the
court to believe that the Defendant was jerking the
system and using his nental state nerely as a del aying
tactic. Based upon Dr. Danziger’s testinony, as well
as counsel’s testinony that the Defendant was acting
normal ly on the day of the plea, this Court finds that
there was no reasonabl e belief that the Defendant was
i nconpetent at the tinme that he entered the plea.
Therefore, counsel was not ineffective because there
was a reasonable strategic reason to forego

11



wi t hdrawi ng the pl ea.

(Vol .8, PC-R1318-1319).°2 These findings are supported by
substanti al conpetent evidence.

A jury was selected for trial on October 12-14, 1998 (R1-
658). The jury was released in order for the court to rule on
pre-trial motions (R659). The parties proceeded with a notion
to suppress, during which Appellant testified (R717-729). The
notion was denied (R736). Appel l ant al so noved to suppress
statenments, and the notion was denied (R738). At that point,
def ense counsel stated that Appellantzs grandnother was in the
courtroom that Appellant wi shed to speak to her, and that the
case mght be resolved (R748). Defense counsel stated on the
record that it was against his advice that the case be resol ved
(R748) .

After a recess, defense counsel announced that Appell ant
wanted to enter a plea (R750). The trial court judge conducted
a complete plea colloquy (R755-777). Appellant stated he had
adequate tinme to speak to his attorneys and that his grandnot her

was present®  Appellant stated he understood the plea agreenent

2Cites to the record on appeal are to volume number followed by
“PC-R.” Because the transcripts of the evidentiary hearing
start anew at number “1,” cites to the evidentiary hearing
transcripts are by volume nunber followed by “EH.” Gtes to the
record on direct appeal are "R~

%As noted in the trial court judgess sentencing order, Appellant
12



and had no questions (R761). Appel | ant stated the plea was
entered voluntarily and was in his best interest. He understood
t he consequences of the plea (R762). The trial court judge
expl ained the rights Appellant was giving up (R763-767). \When
Appel | ant had a question, he was given tine to speak with his
attorney (R763). Appellant was satisfied with the services of
his attorneys (R767, 776). Appel | ant deni ed bei ng under the
i nfluence of any nedication or having any enotional problens
(R767). Appel I ant had never been declared inconpetent. He
conpl eted school to the 11'" grade (R768). The trial court judge
asked questions to verify conpetence (R768-770).

The next day, October 15, defense counsel approached the
bench and stated that after the plea there had been a radica
change in Appell ant:s behavi or and conpetence m ght be an issue
(R786) . The trial court judge indicated that he w shed to
proceed with the penalty phase and that Aw de swi ngs of enotionf
were the normin this type situation (R788). Appel | ant was
adj udi cated (R791). The court questioned Appellant as follows:

MR. BARNHI LL: 1:=m asking for the death penalty.

THE COURT: You:re asking for the death penalty?

lived with his grandparents and had a very close relationship
with them
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MR. BARNHI LL: Yes.

THE COURT: We use the phrase yousre volunteering for
the death penalty; is that correct?

MR. BARNHI LL: Yes.

THE COURT: Ckay. And is this your decision, sir?

MR. BARNHI LL: Yes.

THE COURT: Okay. Are you sure this is what you want?

MR. BARNHI LL: Yes.
(R792). The trial court asked Appellant to raise his right
hand, and took testinmony under oath (R792-794). Appel | ant
i ndicated that he was able to understand what was transpiring,
that he was of sound mnd and able to act in his own best
interest, that he was maki ng the decision voluntarily, and that
he had advice of counsel (R793-794). Defense counsel objected
to the questioning because he questi oned conpetency (R794).

Appellant told the trial court judge he wanted to be
sentenced to death and that it was sonmething he decided the
ni ght before (R795). He told his attorneys ten m nutes before
he was brought to court (R796). Def ense counsel noted that
Appel l ant had worn a suit every day that week except this day
(R796) . H indicated the change started before the plea was
entered, and the plea my have been an enoti onal decision (R796-

797) .
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The court appointed two experts to exam ne Appel | ant (R806,
230-231).* The jury was rel eased (R852). The court re-convened
on Decenber 7, 1998, after Dr. Danziger reported that conpetency
was no |longer an issue (R1301). Appellant was present in the
courtroom (R1301). He was al so present on February 11, 1999,
April 6, 1999, and August 20, 1999 (R1305, 1309, 1318). Jury
sel ecti on began Septenmber 13, 2000. The trial court judge noted
the report of Dr. Danziger finding Appellant conpetent (R1353).

The trial court judge discussed the plea in Appellant=s presence
and asked whether he was ready to proceed to the penalty phase
(R1354, 1359).

The Appellant was before the trial judge several tines

between the plea and the penalty phase and nmade no indication

“Dr. Kirkland believed Appellant was inconpetent due to AMaj or
Depr essi onf whi ch becane Amuch worse since entering his plea.(@ (R
228) Dr. Gutman found Appell ant conpetent to proceed, but noted
AA noticeable change in nmood, affect, behavior and demeanor
occurred overnight, after he had testified regardi ng questions
given to himby the Court regarding his Conpetence and know ng
what he was doi ng when entering a plea. @ R226) Dr. Danzi ger was
ordered to begin treatnent of Appellant, and placed the latter
on Hal dol, Cogentin and Prozac (Vol. 10, R238).
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what soever that he was dissatisfied with the fact he pled. As to
Barnhill:=s conpetency at the tine of the plea, M. Caudill
testified Barnhill was fine during both jury selection and the
notion to suppress hearing at which he testified (Vol. 10, EH237-
238). M. Caudill would not have let Barnhill plea if there were
any indication of inconpetency (Vol. 10, EH238).

Dr . Fi sher, clinical psychol ogist, testified at the
evidentiary hearing and di scussed Abrief reactive psychosis@ as a
response to specific stressors during which a person has a | oss of
contact with reality (Vol. 11, EH449). After the plea, Dr
Danzi ger had di agnosed Barnhill with brief reactive psychosis. Dr.
Ki rkl and had diagnosed Barnhill w th |ong-standing depression
(Vol. 11, EH450). In Dr. Fisher:zs opinion, the nental state was
nore akin to depression because there was a suicide attenpt in
1996 or 1997 at the tine of arrest (Vol. 11, EH452). Barnhill was
under a great deal of stress at the tinme of arrest because he had
been ki cked out of his grandparents: house, his girlfriend had an
abortion, and he believed the nother of his child in New York was
taki ng drugs (Vol. 11, EH452). Dr. Fisher believed the psychosis
was present before the plea (Vol. 11, EH453). One psychol ogi st
reported Barnhill having auditory hallucinations on Novenber 5,

1998° (Vol. 11, EH455). The reports of auditory hallucinations

°The plea was October 14, 1998.
16



were all made by Barnhill himself (Vol. 11, EH462).

Dr. Fisher believed Barnhill had existing problens before the
pl ea, and the plea was the Astraw that broke the canel:s back.
(Vol . 11, EH460). Any statenent in Dr. Fisher:s report that brief
reactive psychosis® (ABRP@) was not recognized in the Diagnostic
and Statistical Mnual of Mental Disorders |V-TR (ADSM) was a
m stake (Vol. 11, EH472). It was only after Barnhill:=s plea on
Cctober 14, 1998, that he reported he had previously heard voices
(Vol. 11, EHA76). It is reasonable for a person to re-think their
chances of a successful defense once a critical notion to suppress
is denied (Vol. 11, EH479). Barnhill denied any prior psychiatric
di sorders in the plea colloquy (Vol. 11, EH479).

After the breakdown, Barnhill was adm nistered anti-psychotic
and anti-depressant nedications which could return a personss
nmental state to normal (Vol. 11, EH485). Barnhill would often

refuse nedication because it upset his stomach (Vol. 11, EH487).

Barnhill also refused adjustnent reviews at the jail (Vol. 11
EH488) . Dr. Fisher admtted that the psychol ogists who saw
Barnhill closer to the tine of the plea rather than 8 years | ater,

were nore qualified to evaluate his nental condition (Vol. 11

EH488). O the two psychol ogi sts who eval uated Barnhill on Cctober

°This disorder is now called ABrief Psychotic Disorder@(Vol. 11,
EH473) .
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15, 1998, Dr. Guzman said he suffered from chronic depression but
was conpetent to proceed. Dr. Kirkland said Barnhill had a nmajor
depression (Vol. 11, EH481). The trial judge then suspended the
proceedi ngs and Dr. Danzi ger was appointed to evaluate and treat
Barnhill (Vol. 11, EH483).

Dr. Danziger, a psychiatrist, testified at the evidentiary

heari ng. He first saw Barnhill on October 17, 1998 (Vol. 11,
EH516). Barnhill denonstrated notor retardati on, speech | atency,
and claimed to hear the voice of his cousin. Dr. Danzi ger
di agnosed Barnhill with BRP (Vol. 11, EH516). Dr. Perez, Dr

Danzi ger:zs partner, saw Barnhill on Cctober 22, 1998, and noted

the voices were subsiding. By October 29, 1998, Barnhill was not
hearing voi ces and was not suicidal (Vol. 11, EH483). O Novenber
2, 1998, the Court held a hearing on the notion to disqualify, at
which time Barnhill appeared in court (Vol. 11, EH484). Dr .
Danzi ger saw Barnhill on Novenber 15, 1998, and issued a report
di agnosing Barnhill with BRP Aresolving.@® (Vol. 11, EH516). At
this point, Barnhill was conpetent to proceed (Vol. 11, EH521).
The synptonms of BRP are disorganized speech or behavior

catatoni c behavior, false fixed beliefs, or hallucinations. The

synptons have sudden onset (Vol. 11, EH516-17). In Dr.

Danzi ger:s opi nion, the COctober 14, 1998, plea to nurder was the

Akey trigger@ for Barnhill:s BRP (Vol. 11, EH518). The attorneys
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noticed a dramati c change between Barnhill:s deneanor on Cctober
14 and COctober 15, and advised the trial judge (Vol. 11, EH519).

This dramatic change is consistent with BRP (Vol. 11, EH519).
Dr. Danziger reviewed the record of the plea colloquy and found
Barnhill:s responses appropriate and |ogical (Vol. 11, EH532).
If Barnhill had been hallucinating or experiencing other
psychotic synptoms, someone would have probably noticed (Vol.
11, EH533).

The fact that Barnhill tried to commt suicide after he was
arrested, ripped bed sheets on two occasions, and tried to hang
hi msel f was consistent with the diagnosis of adjustnent disorder
made in the nental health records at the jail (Vol. 11, EH526).

The notes regarding Barnhill’s suicidal incidents were nade by
guards. The nental health records showed no nmajor nental
illness, with Elavil prescribed for depression (Vol. 11, EH526-
527) . It was significant that 12 years passed between the
sui cidal incidents and the plea (Vol. 11, EH535).

First, Barnhill cannot avoid the procedural sinply by
refram ng the conpetency issue as one of ineffective assistance
of counsel nmust fail. Robinson v. State, 913 So. 2d 514 (Fl a.
2005); Medina v. State, 573 So. 2d 293, 295 (Fla. 1990).

Second, because this claim involves a gquilty plea,
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i neffectiveness is determned by the test set out in H Il v.
Lockhart, 474 U.S. 52 (1985):

The first prong is the same as the deficient
performance prong of Strickland. Regarding the second
prong, the Suprenme Court in Hill held that a defendant

must denonstrate "a reasonable probability that, but

for counsel's errors, the defendant would not have

pl eaded guilty and would have insisted on going to

trial."”

Grosvenor v. State, 874 So. 2d 1176, 1179 (Fla. 2004) (citations
omtted) (quoting HIl, 474 U.S. at 59).

Barnhill entered the plea against the advice of counsel. The
pl ea was voluntary. After his nental state deteriorated, trial
counsel i1immedi ately sought nental health assistance, which the
court provided. Once the episode passed, trial counsel
di scussed the possibility of withdraw ng the plea, but counsel
and Barnhill nade a strategic decision not to withdraw the plea.
Strategi c decisions do not constitute ineffective assistance of
counsel if alternative courses have been considered and rejected
and counsel's decision was reasonable wunder the nornms of
pr of essi onal conduct. Robi nson v. State, 913 So.2d 514, 524
(Fla. 2005); Brown v. State, 894 So. 2d 137, 147 (Fla. 2004);
see al so Kenon v. State, 855 So. 2d 654, 656 (Fla. 1st DCA 2003)

("Absent extraordinary circunmstances, strategic or tactical

decisions by trial counsel are not grounds for ineffective
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assi stance of counsel clains."), review denied, 868 So. 2d 523
(Fla. 2004). Trial counsel was not deficient in his performance
surroundi ng the pl ea.

| nsofar as the prejudice prong, Barnhill was before the
trial judge many tinmes and has never asserted that “but for
counsel's errors, the defendant would not have pleaded guilty
and would have insisted on going to trial.” Hll, supra.
Barnhill pled in spite of counsel’s advice. He has never
all eged he wanted to go to trial but counsel prevented him
because the facts do not support the allegation. Counsel was

nei ther deficient nor was Barnhill prejudiced.

CLAI M 1|

COUNSEL WAS NOT | NEFFECTI VE I N FAI LI NG TO
DI SQUALI FY THE TRI AL JUDGE

Barnhill argues trial counsel was ineffective for failing
to succeed in his notion to disqualify the trial judge. This
was an issue on direct appeal, and the trial court judge hel d:

Barnhill argues the trial court erred in denying his
nmotion to disqualify the trial judge. We di sagree and
affirm the ruling that the notion was insufficient.
Section 38.10, Florida Statutes (2001), gi ves
litigants t he substantive ri ght to seek
di squalification of a judge. Rule 2.160, Florida Rules
of Judicial Adm nistration, sets forth the procedure
to be followed in the disqualification process.

Section 38.10, provides in pertinent part:
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Whenever a party to any action or proceeding
makes and files an affidavit stating fear that
he or she will not receive a fair trial in the
court where the suit is pending on account of
the prejudice of the judge of that court agai nst
the applicant or in favor of the adverse party,
t he judge shall proceed no further, but another
judge shall be designated in the nmanner
prescribed by the laws of this state for the
substitution of judges for the trial of causes
in which the presiding judge is disqualified.
Every such affidavit shall state the facts and
the reasons for the belief that any such bias or
prejudi ce exists and shall be acconpanied by a
certificate of counsel of record that such
affidavit and application are made in good
faith.

Simlarly, rule 2.160 provides in pertinent part
fol | ows:

(d) Gounds. A motion to disqualify shall show

(1) that the party fears that he or she will not
receive a fair trial or hearing because of
specifically described prejudice or bias of the
j udge; or

(2) that the judge before whom the case is
pendi ng, or some person related to said judge by
consanguinity or affinity wthin the third
degree, is a party thereto or is interested in
the result thereof, or that said judge is
related to an attorney or counselor of record in
the cause by consanguinity or affinity within
the third degree, or that said judge is a
material wtness for or against one of the
parties to the cause.

(f) Determnation--Initial Mtion. The judge

against whom an initial nmotion to disqualify

under subdivision (d)(1) is directed shal

determine only the legal sufficiency of the

notion and shall not pass on the truth of the

facts alleged. If the nmtion is legally
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sufficient, the judge shall imediately enter an
order granting disqualification and proceed no
further in the action. If any notion is legally
insufficient, an order denying the notion shal

i mmedi ately be entered. No other reason for
deni al shall be stated, and an order of deni al
shall not take issue with the notion.

The test a trial court rmust use in reviewing a notion
to disqualify is set forth in MacKenzie v. Super Kids
Bargain Store, Inc., 565 So. 2d 1332 (Fla. 1990). In
MacKenzi e, we held that "the standard for determ ning
whet her a notion is legally sufficient is 'whether the
facts all eged woul d pl ace a reasonably prudent person
in fear of not receiving a fair and inpartial trial.""
ld. at 1335 (quoting Livingston v. State, 441 So. 2d
1083, 1087 (Fla. 1983)). Whether the notion is
"legally sufficient” is a question of law. See Id. It
follows that the proper standard of review is de novo.
See Arnmstrong v. Harris, 773 So. 2d 7 (Fla. 2000);
Sune v. State, 773 So. 2d 600 (Fla. 1st DCA 2000);
Rittman v. Allstate Ins. Co., 727 So. 2d 391 (Fla. 1st
DCA 1999).

Barnhill's notion to disqualify was based on the trial
judge's finding that Barnhill was untruthful when he
testified that he was living with his girlfriend in
New York. The judge's conplete statenment is as
fol |l ows:

There may be reason for a |lawsuit where you can
sue them [the police] under a 1983 action, there
may be grounds for a lawsuit or a notion to
suppress for the honmeowner who |ives there,
okay, and I'm not finding by any stretch of the
i magi nation that your client lives there. In
fact, | find himto be a totally unbelievable
explanation as to what happened. It about
borders on perjury, in fact, when you say that
sonebody's going to be living at a house, they
can't tell you who it is that says they live
there, either the nother-in-law or, | use the
word nother-in-law, the girlfriend s nother and
stepfather, can't give nme their nanmes, arrives
there eleven o' clock at night, says there's a
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phone call at m dnight that says, yes, you can
live there. He hasn't been there for quite
sonetinme. Additionally, it's a two bedroom
apartnment. The way | counted it, there's his
girlfriend and three sisters, a baby, a nother
and a stepfather, and he says he's gonna live in
one of the bedroons. That's not believabl e under
any stretch of the imgination.

In the nmotion to disqualify, Barnhill asserts that he
has a well-grounded fear that the judge will not be
fair and inpartial, and that the judge's statenents
i ndi cate bias agai nst hi m because the judge denied his
motion to suppress despite the fact that the State
of fered no evidence to contradict Barnhill's testinony
that he lived with his girlfriend in New York.

The motion to disqualify is legally insufficient
because the supporting affidavit nade by the defendant
does not state the specific facts which lead himto
believe he will not receive a fair trial. The oath
that appears in the record nerely refers to "the
matters, which are contained in this notion."™ Barnhil

did not file an affidavit stating the facts and the
reasons for the belief that bias or prejudice exists.
Further, the certificate of counsel of record is
attached to the notion itself and states only that the
statenments of the defendant contained "herein" are
made in good faith. The notion was technically

insufficient, and the trial judge's ruling was
correct.

W t hout di scussing the technical requi renents,
Barnhill argues that the notion was |egally sufficient
because the grounds upon which the notion was based
were legally sufficient. Barnhill cites several cases

where the judge's commentary on the truthful ness of a
witness affected the outcome of the trial and
warranted disqualification. Whether that is true or
not, the technical requirenents of the notion were not
met and the trial court's decision to deny the notion
as legally insufficient was proper.

Barnhill v. State, 834 So. 2d 836, 842-843 (Fla. 2002).
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Barnhill now argues that counsel was ineffective for
failing to file a legally sufficient notion. In order to
establish that trial counsel was ineffective, Barnhill nust
establish that his counsel failed to act within the w de range
of professionally conpetent assistance of counsel. The case | aw
is clear that the proper test for attorney performance is that
of reasonably effective assistance. Strickland v. Washington,
466 U.S. 668 (1984). The two-prong test for ineffective
assi stance of counsel established in Strickland requires a
def endant to show (1) deficient performance by counsel and (2)
that the deficient performance prejudiced the defense. In any
i neffectiveness of counsel <case, judicial scrutiny of an
attorney’s performance nust be highly deferential and there is a
strong presunption that counsel’s conduct falls within the w de
range of reasonable professional assistance. Strickland, 466
U.S. at 694. A fair assessnent of attorney perfornmance requires
that every effort be made to elimnate the distorting effects of
hi ndsi ght. 1d. at 696. Moreover, courts have recogni zed that
“because representation is an art and not a science, ‘[e]ven the
best crimnal defense attorneys would not defend a particular

client in the sane way.’” Waters v. Thonas, 46 F.3d 1506, 1522

(11'" Cir. 1995) (quoting Strickland, 466 U. S. at 689).
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Even with the benefit of hindsight in the instant case, it
is readily apparent that Assistant Public Defender Tinothy
Caudill’s motion to disqualify was filed and argued in a
reasonably conpetent manner

As previously noted, this Court found that the trial judge
properly denied the nmotion as legally insufficient. Although
this Court stated that the notion was technically insufficient
wi t hout addressing the legal sufficiency of the notion, such a
ruling does not, as argued by Barnhill, result in a finding that
trial counsel was ineffective as a matter of |aw. For exanple,
in order to show deficient performance under Strickland,
Barnhill nmust show that trial counsel’s actions were outside the
w de range of professionally conpetent assistance. This requires
showing that trial counsel made errors so serious that counsel
was not functioning as the “counsel” guaranteed the defendant by
the Sixth Amendnent. Valle v. State, 778 So. 2d 960, 965-66
(Fla. 2001).

I n evaluating whether an attorney’s conduct is deficient,
“there is a strong presunption that counsel’s conduct falls
within the wi de range of reasonabl e professional assistance, and
the defendant ‘bears the burden of proving that counsel’s

representati on was unreasonabl e under prevailing professiona
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norms and that the chall enged action was not sound strategy.
Brown v. State, 755 So. 2d 616, 628 (Fla. 2000) (quoting
Strickland, 466 U. S. at 688-89).

In the instant case, Barnhill is unable to denpnstrate
deficient performance. Barnhill’s trial counsel filed a notion
to disqualify and argued within the body of the notion that his
client had a well-founded fear that the trial judge would not
give hima fair penalty phase based on the court’s comments nade
at the suppression hearing regarding Barnhill’'s credibility.
(R233) Def ense counsel attached an oath from Barnhill to the
nmotion which did not contain any statenments from Barnhill, but
rather stated “1 hereby swear or affirmthat the matters, which
are contained in this nmotion, are true and correct.” (R 235)
Al t hough the motion was technically insufficient because the
def endant’s oath did not contain the necessary facts (but the
nmotion itself did), this does not equate to a finding that
counsel was deficient for drafting and arguing the notion. The
presentation of the nmotion in the form prepared by defense
counsel was wel | within the wde range of reasonable,
pr of essi onal assi stance.

The postconviction judge hel d:

The first claimaddresses counsel’s conduct regarding

the filing of a notion to disqualify the trial court.
Counsel noved to disqualify the court for comments
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made by the court during a pre-trial hearing in which
the court quest-toned the Defendant’s credibility. The
notion to disqualify’ was denied. The Defendant argues
that the Court’s denial of the nmotion showed that it
was | egally insufficient because the court would have
been required to grant a legally sufficient notion.
Therefore, he clainms counsel was ineffective because
he should known to filed an anended, | egal |y
sufficient, notion. The Florida Suprene Court affirned
the denial of the nmotion. Barnhill, 834 So. 2d at 842-
43. This claim raised in the direct appeal, cannot
now be recast under the guise of ineffective
assi stance of counsel. See Kight v. Dugger, 574 So. 2d
1066 (Fla. 1990). As such, it is procedurally barred.

Notwi t hstanding the procedural bar, the Defendant
cannot neet the prejudice prong of Strickland wth
this claim Regardl ess of whether the Defendant could
have presented a legally sufficient claimfor recusal,
the Florida Supreme Court affirnmed each of the
aggravators, with the exception of the pecuniary gain
aggravat or because of inproper doubling. I1d. at 852.
The overwhel m ng wei ght of the aggravators outwei ghed
the mtigating evidence, and a death sentence would
have been inposed even had sentencing occurred in
front of a different judge. As such, there is no
reasonable possibility that the result of the
proceedi ng woul d have been different. Because of the
procedural bar and, alternatively, based upon its
merits, this claimshould be denied.

(Vol . 8, PC-R1316).

Barnhill is I|ikewise unable to establish prejudice as a
result of his counsel’s alleged ineffectiveness to file a
technically sufficient notion to disqualify. As argued
extensively on direct appeal to this Court, the allegations
contained in the notion to disqualify were legally insufficient

to warrant disqualification. Thus, even if defense counsel had
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filed a technically sufficient notion, the allegations contained
therein would not have been legally sufficient to warrant
disqualification. The fact that a judge has previously made
adverse rulings is not an adequate ground for recusa

Schoenwetter v. State, 931 So. 2d 857, 872 (Fla. 2006), Glliam
v. State, 582 So. 2d 610, 611 (Fla. 1991). A “nmere subjective

fear of bias will not be legally sufficient, rather, the fear

must be objectively reasonable.” Arbelaez v. State, 898 So. 2d

25, 41 (Fla. 2005).

Furthernore, Barnhill is unable to establish that even had
the trial court granted his notion to disqualify, the outcome of
his sentence would have been different. The evidence was
overwhel m ng surroundi ng the existence of the five aggravating
factors in this case: (1) Barnhill was previously convicted of a
fel ony and under sentence of inprisonment or placed on community
control or on felony probation; (2) the capital felony was
commtted while Barnhill was engaged in the conm ssion of a
robbery or burglary; (3) the capital felony was commtted for
pecuniary gain; (4) the capital felony was a hom cide and was
commtted in a cold calculated and preneditated manner w t hout
any pretense of nmoral or legal justification; and (5) the

capital felony was especially heinous, atrocious or cruel. This
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Court found that the trial court erred in doubling the pecuniary
gai n and during-the-course-of-a-felony aggr avat or, but
nevertheless found that the evidence supported each of the
aggravators. Barnhill, 834 So. 2d at 849-52. Accordingly, there
is no question that the State woul d have been able to present
evidence on these aggravators to any judge, and these
aggravators would have outweighed the mniml anount of
mtigation presented by Barnhill. 1d. at 854 (finding death
sentence proportional). Thus, because Barnhill is unable to
establish either prong of Strickland, this Court should deny the

instant claim

CLAIM I
COUNSEL WAS NOT | NEFFECTI VE | N QUESTI ONI NG JURORS

Barnhill clainms trial counsel was ineffective in voir dire.

This claimis a variation of Clains 2 and 3 raised on direct
appeal. It is inproper to raise a nmerits claimpreviously raised
on direct appeal under the guise of an ineffective assistance
claim See Sireci v. State, 469 So. 2d 119, 120 (Fla. 1985)
("Clains previously raised on direct appeal will not be heard on
a notion for post-conviction relief sinply because those clains
are raised under the guise of ineffective assistance of

counsel."). On direct appeal, this Court held:
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2. Failure to Strike Jurors

Barnhill next asserts that the trial court erred in
refusing to excuse at least two jurors for cause,
forcing himto use his perenptory challenges to renove
them He clainms, wthout el aboration, there were other
jurors he would have noved to strike and could not
because he was out of chal | enges. Bar nhi |
specifically argues that jurors Cotto and Robinson
shoul d have been stricken for cause because they both
expressed strong bias in favor of the death penalty.
The trial court asked the two jurors whether they
could follow the |aw and they both responded that they
could. Barnhill argues that the court asked a nuch
nore general question than what he would have asked,
and sinply saying they could follow the law is not
enough to rehabilitate a juror.

The test for determining juror conpetency is whether
the juror can set aside any bias or prejudice and
render a verdict solely on the evidence presented and
the instructions on the |law given by the court. See
Lusk v. State, 446 So. 2d 1038, 1041 (Fla. 1984). A
juror mnust be excused for cause if any reasonable
doubt exists as to whether the juror possesses an
inmpartial state of mnd. See Bryant v. State, 656 So.
2d 426, 428 (Fla. 1995). A trial court has great
di scretion when deciding whether to grant or deny a
chal l enge for cause based on juror inconpetency. See
Pentecost v. State, 545 So. 2d 861 (Fla. 1989). The
decision to deny a challenge for cause will be upheld
on appeal if there is conpetent record support for the
decision. See CGore v. State, 706 So. 2d 1328, 1332
(Fla. 1997); Johnson v. State, 660 So. 2d 637 (Fla.
1995). In reviewing a claimof error such as this, we
have recognized that the trial court has a unique
vant age point in the determ nation of juror bias. The
trial court is able to see the jurors' voir dire
responses and nmake observations which sinply cannot be
di scerned from an appellate record. See Smth v.
State, 699 So. 2d 629, 635-36 (Fla. 1997); Taylor v.
State, 638 So. 2d 30, 32 (Fla. 1994). It is the trial
court's duty to determ ne whether a challenge for
cause is proper. Id. In a death penalty case, a juror
is only wunqualified based on his or her views on
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capital punishment, if he or she expresses an
unyi el ding conviction and rigidity toward the death
penalty. See Farina v. State, 680 So. 2d 392 (Fla

1996) .

Barnhill argues that Cotto and Robinson were not
rehabilitated by the judge's sinple question regarding
whet her they could apply the law, despite their
statenents otherw se, because of their unequivocal
answers to other questions in voir dire.

The following is the exchange with Cotto:

STATE: M. Cotto, what do you feel about the death
penal ty?

COTTO | strongly agree with the death penalty. |
think if you kill you should be executed.
STATE: Okay. Well, Florida |law doesn't quite agree

with you on that, it weighs out circunstances when it
shoul d and when it should not and things to consider
and wei gh out that way in naking your decision, it's
not all the time. Can you set aside your opinions and
follow what the | aw says?

COTTO Yes, | could.

STATE: Even if it lead [sic] you to saying no death
penalty in this case?

COTTO Yes, | could.

As for Cotto, there was no wavering and no indication
from his statements that he was equivocating. Cotto
did not express unyielding conviction and rigidity
toward death penalty. Because there is support in this
record, we uphold the trial court's decision to deny
Barnhill's challenge for cause of juror Cotto. See
Gore v. State, 706 So. 2d 1328, 1332 (Fla. 1997). The
testi nony supports the trial court's decision, and in
view of the trial court's ability to assess tto's
deneanor and honesty in answering the questions, we
find that the trial court's judgnent was proper.
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As for Robinson, the exchange went as foll ows:

DEFENSE: Ms. Robi nson, okay. The sane question, you've
heard the reading of the indictnment here and you can
consi der what |'ve said about the weighing process to
be consistent with the law of Florida. Do you fee
that you're inclined to favor one sentence versus the
other at this point? And as Ms. Schwartz pointed out
it's somewhat backwards, you haven't heard the facts
yet but you're going to—

ROBINSON: | do tend to favor the death penalty in
mur der cases. But |I'mnore than willing to |isten and
" m not head strong enough that | wouldn't listen to
what is being said and consider the life inprisonnent.

DEFENSE: Okay. So you would be inclined to give
greater wei ght , you t hi nk, to aggravating
ci rcunst ances because you favor the death penalty than
you would be to give to mtigating circunstances,
general |l y speaki ng?

ROBI NSON: Yes.

COURT: W're going to stop it right now Counsel
approach the bench. (Whereupon, a benchsi de conference
was hel d out of the hearing of the Venire as follows:)

At the benchside conference, the court told counsel that
he needed to explain aggravating and mtigating factors
before asking a juror how he or she would weigh the
factors and pointed out that a juror may not know what
t hese terns nmean. The judge then addressed the panel as
foll ows:

COURT: Ladies and Gentlenmen of the panel, do you
understand ny instructions on the law in this case, do
all of you understand that?

VENI RE: Yes.

COURT: Is there anybody at this point in time just

because there has been entry of the plea set forth in

the indictnment that feel they're nore predisposed

because that finding had been nade to favor the death

penalty then not favor the death penalty? Is there
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anybody who's of that mnd set at this tine?

VENI RE: No.
COURT: W have one, if you will, please raise your hand.
M. Lowe, | see your hand raised. Anybody el se?

Ckay, thank you. You may conti nue.
DEFENSE: M. Chenet, |'m back to you now,.. ..

Barnhill argues that the court did not adequately
rehabilitate Robinson after she indicated that she
believed in the death penalty and had her own opinions
as to when it should be inposed. This argunment ignores
the fact that Robinson also said that despite her

feelings, she was nore than willing to listen to the
evi dence and woul d consider life inprisonnment based on
what she heard. "[J]urors who have expressed strong

feelings about the death penalty neverthel ess nay serve
if they indicate an ability to abide by the trial
court's instructions."” Johnson v. State, 660 So. 2d 637,
644 (Fla. 1995) (citing Penn v. State, 574 So. 2d 1079
(Fla. 1991)). Again, the trial court is given broad
di scretion to determ ne whether a prospective juror is
qualified to serve based on the juror's denmeanor and
attitude about whether he or she will follow the |aw.
Appell ate courts are disinclined to reverse this
deci si on based on a cold record. See Johnson, 660 So. 2d

at 644.

Because there is conpetent support in the record for the

trial judge's decision, we deny Barnhill's claim
Barnhill, 834 So. 2d. at 844-846.

3. Voir Dire

Bar nhi | | raises two 1issues concerning voir dire
questioning: (1) he conplains that he was deprived of a
fair trial because the trial judge unreasonably limted
def ense counsel's voir dire and thereby deprived hi m of
the right to a fair and inpartial jury; and (2) the
trial judge |acked neutrality as evidenced by his
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unreasonable limtations and restrictions on defense
counsel's wvoir dire, his repeated interruptions,
chasti sing counsel and threatening to repl ace counsel,
and the fact that the trial judge took over defense
counsel's questioning. The State argues that the trial
judge did not abuse his discretion because he
interrupted both sides, did not restrict the defense's
voir dire, and only questioned jurors to clarify certain
points because defense counsel's inquiries were
ranmbl i ng, di sj oi nted and conf usi ng. Voi r dire
exam nati on has been expl ai ned thusly:

The exam nation of a juror on his voir dire has a
two fold purpose, nanely, to ascertain whether a
cause for challenge exists, and to ascertain
whether it is wise and expedient to exercise the
ri ght of perenptory challenge given to parties by
the |l aw. ...

[Flull know edge of all material and rel evant
matters is essential to the fair and just exercise
of the right to challenge either perenptorily or
for cause.

Loftin v. WIson, 67 So. 2d 185, 192 (Fla. 1953)
(quoting Pearcy v. Mch. Miut. Life Ins. Co., 111 Ind.
59, 12 N.E. 98, 99 (1887)). If counsel knows nothing
nore of the jurors, the single thing defense counsel
must ascertain is whether the prospective jurors can
fairly and inpartially consider the defense offered by
t he defendant. See Lavado v. State, 492 So. 2d 1322
(Fla. 1986). A trial judge abuses his or her discretion
if he or she precludes counsel from asking specific
guestions about bias or prejudice against the defendant
or the defense theory, even if the judge permts the
general question as to whether the prospective juror can
follow the law Id.

The issue here is whether the trial judge's actions
amobunt to a denial of defense counsel's right to
guestion the prospective jurors as to any bias or
prejudi ce against Barnhill or his defense strategy.
While it is true that the judge asked the prospective
jurors whether they were predisposed to the death
penal ty because the defendant pled guilty, before he did
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so, defense counsel questioned the jurors about whet her
they were biased against the defendant because of his
pl ea. Defense counsel attenpted to find out if the
venire was biased, but the questions were |ong and
conpound. The court called defense counsel up to the
bench twice and several times tried to re-ask the
guestions about bias as the court understood themin an
attempt to clarify the questions.

The record in this case indicates the trial court did
not unreasonably limt defense counsel's voir dire. The
trial judge was trying to hel p defense counsel focus in
on the questions defense counsel was trying to ask. At
no tinme did the court say that defense counsel could not
explore the issue of bias. Although the court
conditioned this line of inquiry on counsel providing a
clear recitation of the entire law on mtigation and
aggravation, there was no bar or |limt to the actua

qguesti oni ng.

As to Barnhill's allegation that the trial judge |acked
neutrality by wunreasonably limting and restricting
def ense counsel's voir dire because he repeatedly
interrupted, chastised, and threatened to replace
counsel and inproperly took over defense counsel's
questioning, the record shows otherw se. Def ense
counsel's own testinony during his notion to strike the
panel is that he was called to the bench twice. It was
during one of the bench conferences that the judge told
def ense counsel if he did not nmake his questions nore
conprehensi bl e, co-counsel would have to continue for
him The warning was at benchside, and not before the
jury. Although defense counsel argued that he "felt a
bad vibe" from the prospective jurors after he was
called to the bench, and this was the basis of his
nmotion to strike, the judge disagreed and said the
panel's attitude was nore likely from the questioning
than fromthe judge's actions.

Based on the record, we cannot say that the judge abused
his discretion. The court's rationale for calling the
attorneys to the bench, conditioning defense counsel's
guestions, and questioning the panel hinself was
reasonabl e given the circumnstances.
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Barnhill, 834 So. 2d at 846-847.

Thus, on direct appeal Barnhill blamed the trial judge for
restricting juror questioning. When that did not succeed, he
claims trial counsel was ineffective. Trial counsel was not
deficient in his questioning sinply because, in hindsight, it
could have been nobre conci se. Strickland requires reasonably
conpetent counsel, not perfect counsel. Barnhill failed to even
al |l ege prejudice or that any of the jurors who did sit on the jury
wer e biased. Sinply pointing to weaknesses in trial counsel:s
presentati on does not nmean any juror was prejudiced or that the
outcome of the trial would have been different had counsel
guestioned differently. The nost that present counsel has done is
denonstrate that, with the benefit of hindsight and a record, he

woul d have conducted voir dire differently. That is not what
Strickland requires, and is insufficient to plead a claim for
relief that would entitle Appellant to a hearing. See Waters v.
Thomas, 46 F.3d 1506, 1511 (11th Cir.1995) (en banc).

The postconviction judge hel d:

The seventh claim that counsel was ineffective during
voir dire, is without nerit. The record indicates that
the voir dire presentation was disjointed and ranbling
and that the court sustained objections and interrupted
gquestioning to speak with counsel. The Florida Suprene
Court found that the voir dire exam nation was not
unreasonably limted. See Barnhill, 834 So. 2d at 846.
The Defendant has failed to state with specificity how
the result of the trial would have been different had
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voir dire been conducted differently; he only sets forth

a specul ative and conclusory claimthat the result would

have been different. The Defendant has failed to neet

hi s burden under Strickland with this claim
(Vol . 8, PC-R1318).

It is entirely appropriate for the trial court to rule on the
prejudice prong of Strickland w thout addressing the deficiency
prong. See, e.g., Sweet v. State, 810 So. 2d 854, 863-64 (Fla.
2002) (noting that the Court did not need to reach the issue of
whet her trial counsel was deficient in failing to have additiona
penalty phase witnesses testify, because the testinony of the
wi tnesses at the evidentiary hearing did not establish prejudice
where the majority of the testinony was cumulative with other
w tnesses' trial testinony). See also, Henyard v. State, 883
So.2d 753 (Fla. 2004). This Court has repeatedly held that
"conclusory allegations are insufficient to warrant relief” on an
ineffective assistance claim Wight v. State, 857 So. 2d 861, 877
(Fla. 2003) (citing Kennedy v. State, 547 So. 2d 912, 913 (Fl a.

1989)). Lott v. State, 931 So. 2d 807, 816 (Fla. 2006). Barnhill

has made only conclusory all egations of deficiency and prejudice.

CLAIM |V

COUNSEL WAS NOT | NEFFECTI VE | N H S
| NVESTI GATI ON AND PRESENTATI ON OF M Tl GATI NG
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EVI DENCE
Barnhill next alleges that trial counsel conducted an
i nadequat e investigation and presentation of mtigation evidence.
Specifically, counsel failed to present the testinony of
Appel | ant:=s fat her.
The postconviction judge hel d:

Next, the Defendant clains that counsel was ineffective
for failing to present adequate mtigation evidence. He
claims that counsel should have called his father,
not her, and sisters. Counsel had legitinmate, strategic
reasons for not calling these witnesses. Al information
that they would have provided was brought forth through
ot her witnesses at the penalty phase. If called at the
penalty phase, counsel reasonably believed that the
not her would have denied being neglectful to the
Def endant. Al so, the sisters had severe aninosity toward
t he Defendant and had strong influence of the nother,
even going so far as to prevent her from speaking to
counsel. S nce all of the information these w tnesses
woul d have presented was brought out by other relatives,
such as the grandnother and the Defendant’s aunt and
uncle, there was no reason to risk putting forth these
unpredi ctable witnesses. Simlarly, the Defendant’s
father was not a good witness for mtigation. He is
currently in prison for arned robbery. Hi s testinony was
colorful, but it added very little to the mtigation
given to the jury during the penalty phase. The
Def endant sinply cannot show that he was prejudi ced by
the failure to interview or call these w tnesses.

(Vol . 8, PC-R1318).
These findings are supported by substantial conpetent
evidence. The testinony presented at the evidentiary hearing

sinmply duplicated, and was cunul ative of, the mtigation presented
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at the penalty phase. See Gudinas v. State, 816 So. 2d 1095
1106 (Fla. 2002) (finding that trial counsel was not ineffective
for failing to present evidence in mtigation that was cunul ati ve
to evidence already presented in mtigation).

The evidence presented at the evidentiary hearing did not add
to the mtigation. In fact, it was counter-productive. Delores
Barnhi | | 7 provi ded the background information showi ng Barnhill was
anti-social, a fact trial counsel avoided by not calling Dr.
Ri ebsame. Dr. Riebsane had di agnosed Barnhill as antisocial and
had gained information regarding facts of the case that were
detrinmental. Therefore, he was not called as a witness (EH137-
138). Dolores testified that Barnhill was truant, had fights, and
was expelled from school (EH265, 280). He could not hold a job
(EH280). Del ores had Barnhill renoved from her house (EH281). At
the tinme, Barnhill was on community control for stealing (EH281).

Barnhill=s father, Arthur Jr., had been in and out of prison
his entire life (EH286). The trial attorneys discussed with
Barnhill whether or not to call his father (Arthur Jr.) in the

penalty phase and made a tactical decision not to call hinf

"This witness did, in fact testify at the penalty phase.

8Counsel al so nade a tactical decision not to call the nother or
sisters. Their strategy was to show Barnhill had a difficult
chi I dhood and was abandoned. They felt the nother and sisters
woul d deny this and be difficult w tnesses (EH186-187).
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(EH154, 184). |If the defendant consents to counsel's strategy,
there is no nerit to a claimof ineffective assistance of counsel.
See Ni xon v. Singletary, 758 So. 2d 618, 623 (Fla. 2000). Ganble
v. State, 877 So. 2d 706, 714 (Fla. 2004).

Arthur Jr.:=s testinony at the evidentiary hearing was hardly
endearing. Not only was he constantly in prison® the way he made
his living was to live off wonen. He |liked to Ause them abuse
them@® (Vol. 10, EH305). He didnst care who he was with, he just
wanted the woman to fulfill his sexual needs (Vol. 10, EH302). He
was always unfaithful to Nadine (Barnhill:=s nother) (Vol. 10,
EH310). Arthur Jr. testified Nadi ne) was a Awhor el who was al ways
out on the street (Vol. 10, EH300). Arthur Jr. clained his father
(Barnhill:=s grandfather, AArthur, Sr.@ had an affair w th Nadi ne
(Vol . 10, EH300). Al so, Nadine was a |esbian who had a Adyked
named Ruby (Vol. 10, EH301). Arthur Jr. described a threesone he
had wi th Nadi ne and Ruby (Vol. 10, EH301).

Arthur Jr. never had a job. He and Nadine noved to Florida
when his parents bought a home there (Vol. 10, EH308). The
parents al ways wanted to raise Barnhill (Vol. 10, EH307). Wen he
got to Florida, Arthur Jr. noticed the jewelry stores were not

| ocked up like they were in New York (Vol. 10, EH308). He started

®Arthur Jr. had been in prison since he was very young (Vol. 9,
EH148) .
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robbing for a living (Vol. 10, EH323). He also worked at a
restaurant so he could neet wonen (Vol. 10, EH322-23).

Barnhill was between four and six years old when Arthur Jr.
went to prison and did not return (Vol. 10, EH316, 331). Arthur
Jr. was quite displeased that he was brought back fromprison to
testify about Abad@ things and was concerned about all the people
in the courtroom (Vol. 10, EH319). Arthur Jr. enjoyed pornography
and always had it in the house (Vol. 10, EH324). Arthur Jr. felt
it was better for Barnhill to sit in a closet with nmagazi nes than
to | ook under | adies:- dresses (Vol. 10, EH325). Arthur Jr. was a
menber of a gang in New York, the Black Spades (Vol. 10, EH334).
He felt that Nadine always took good care of the children and
| oved them (Vol. 10, EH329).

Not only was Arthur Jr. not a part of Barnhill=s life, but he
di dn:t even think he was his father. Arthur believed his father
(Nadi ness father-in-law, Arthur Sr.) was Barnhill:s father (Vol.
10, EH334). One thing Arthur Jr. did remenber was that wvhen
Barnhill was around six years old, he started a fire in the house
(Vol. 10, EH334). This is yet another sign of antisocial
personality disorder which trial counsel sought to avoid.

Arthur Jr. was a recalcitrant witness, and his evidentiary
hearing testinmony only damaged Barnhill. Trial counsel had a
certain nethodology and nade a strategic decision whether to
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present certain testinony. Arthur Jr.:s testinmony was hardly
hel pful .

At the evidentiary hearing, both defense attorneys, Arthur
Haft and Tim Caudill, testified about the selection of nmenta
health experts. Dr. Riebsame was selected as the penalty phase
expert, but when he nmet with Barnhill, the latter related a

versi on of the nurder which made him nmuch nore cul pable (EH135,

138). The attorneys nmde a strategic decision not to use Dr
Ri ebsame because Barnhill told him a different version of the
murder which made him nore cul pable (EH137). Further, Dr
Ri ebsane di agnosed Barnhill as antisocial (EH140).

The nmental health expert used at the penalty phase, Dr
Ei senstein, testified Barnhill had frontal | obe inpairnment (Vol.
9, EH146). The attorneys did not want a PET scan because it m ght
show no inpairnment, whereas, Dr. Eisenstein testified there was
neur ol ogi cal inpairnment (Vol. 9, EH152).

M. Haft talked to everyone Barnhill asked himto talk to
(Vol. 9, EH143, 151). Barnhill had concerns about his nother
testifying (Vol. 9, EH144). The attorneys di scussed wth Barnhil
whet her his nother and father should testify (Vol. 9, EH154).
They made a tactical decision not to call the father or sisters
(Vol. 9, EH184, 187). The scenario the attorneys wanted to
portray was that the nother abandoned Barnhill, that she failed to
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provide treatnent for his eye injury at age six, that she treated

hi m poorly as exenplified by painting his room black and denyi ng

him Christmas presents (Vol. 9, EH186). There were many
di scussions with Barnhill about which w tnesses to call (Vol. 9,
EH192) .

Andrew Gruler, a clinical social worker licensed to practice
in September 1998, ' testified at the evidentiary hearing. He
constructed a genogram (famly tree) for Barnhill (Vol. 10,
EH351). The genogram showed no contact between Barnhill and his
sisters (Vol. 10, EH354). The retarded nephew was on Del ores:
(Arthur Jr.’s nother) side of the famly (Vol. 10, EH356). Susie
Mae Jackson, Del ores: nother, was paranoid schizophrenic (Vol. 10,
EH352, 356). However, if Arthur Jr. was not Barnhill=s father, the
genetics of Arthur Jr.:s mother was irrelevant. Even if, as
Arthur Jr. inplied, his father (Arthur Sr./Del ores: husband) was

Barnhill:=s father, the famly tree of Delores: famly is not

relevant. Dr. Guler admtted this fact woul d change the socia
hi story (Vol. 10, EH383). There were broken I|ines between
Barnhill and his father, his nmother, and his sisters. The broken
“Barnhill nust show the witness was available to testify at the

penalty phase. Nelson v. State, 875 So. 2d 579 (Fla. 2004).
Since M. Guler was not |icensed until Septenber 1998, he woul d
not have been available to collect the history and testify at
the penalty phase which started Septenber 13, 1998.
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lines indicated either abuse or a broken relationship (Vol. 10,
EH385) . M. Guler admtted that James Horne, who was a
significant factor in Barnhill=s |life and who testified at the
penalty phase, was a firefighter for 25 years (Vol. 10, EH386).

M. Guler interviewed Arthur Jr., Barnhill:s father, in
prison; Tonya Graham sister; Angela Brown, maternal aunt in South
Carolina; Dorothy WIkinson, maternal grandnother in New YorKk;
Dar | ene Parker, maternal aunt in New York; Helen Harris, naterna
aunt in New York; Tia Graham maternal cousin in New York; James
Graham maternal cousin in New York, James and Bernadi ne Horne,
mat ernal uncle and aunt in New York; Tonya Graham in New York
Nadi ne Graham nother in New York; Arthur (AArthur Sr.{@) and
Del ores Barnhill, grandparents in Sanford (Arthur Sr. testified
for the State at trial); Kevin and Renee Pierce, maternal aunt and
uncle in Wnter Springs (Vol. 10, EH360-362).

In order to collect this information, M. Guler traveled to
Buf fal o, NY, Kingston, NY, and the Bronx, NY. Buffalo is across
the state from New York City and Kingston was about 100 mles
north (Vol. 10, EH389). From t hese people, M. Guler |earned
Barnhill was born prematurely (Vol. 10, EH362). Nadine attenpted

sui ci de while she was pregnant by taking some kind of nedication

"1james Horne, Dorothy W/ kenson, and Angel a Brown were nmarked on
t he genogram as having a strong bond with Barnhill (Vol. 10,
EH380). They all testified in the penalty phase.
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(Vol. 10, EH363). Arthur Jr. abused Barnhill physically, and
Nadi ne neglected him (Vol. 10, EH366). Arthur Jr. beat Barnhill
after the latter set a fire in the house (Vol. 10, EH377).
Barnhil|l was Abounced back and forth between fam |ies whenever his
not her woul d get tired of himor couldnst work with him@ (Vol. 10,
EH366). Barnhill noved 19 tinmes before he was 15 years old (Vol.
10, EH367). The noves were either within Florida or New York or
bet ween Fl orida and New York (Vol. 10, EH371). Sone of the noves
were due to evictions for nonpaynent of rent (Vol. 10, EH367).
There were times the famly Ilived in apartnments with no
electricity or food. At one point, they lived in their cars,
washi ng up at MDonal d:s and gas stations (Vol. 10, EH367). It
woul d have been very confusing to live w thout structure, then be
sent to an uncle or grandnother who required structure (Vol. 10,
EH369) .

M. Guler gathered the follow ng history: Wen Barnhill
injured his eye, G andnother WIkinson tried to get nedical
assi stance, but Nadine took him back to New York and did not
follow up (Vol. 10, EH373). Uncle Janmes Horne tried to enroll
Barnhill in a school for children with learning disabilities, but
Nadi ne i ntervened (Vol. 10, EH373). Barnhill had several head
injuries. One time he dove into the shallow end of the pool, hit
hi s head and becane dizzy. He was taken to the doctor. Barnhill

46



was hit in the head with a table leg by his nother. He was hit in
the head at school with a lock from a | ocker. He fell down
concrete steps riding a bike (Vol. 10, EH374).

There was pornography in the house (Vol. 10, EH375). Tonya
used to lock Barnhill out of the house (Vol. 10, EH375). Tonya
may have abused Barnhill sexually (Vol. 10, EH378). Tonya deni ed
any sexual contact (Vol. 11, EH439).

Barnhill fathered a child when he was a teenager. Another
girlfriend got pregnant but aborted the child (Vol. 10, EH376).

On cross-exam nation, M. Guler acknow edged that Angela
Brown testified at the penalty phase and provided many details of
Barnhill’s life. Angela testified that |ife was very hard for
Barnhill, and Nadine tried to conmt suicide when she was five
nmont hs pregnant (Vol. 10, EH391). She also testified that Arthur
Jr. was in prison for armed robbery when Barnhill was born (Vol
10, EH391). Barnhill was hit in head by a rock when he was 4
years old and had enmergency surgery. Nadi ne did not follow up
with treatment and Barnhill |ost an eye (Vol. 10, EH392, 394).
Angela testified about the nove to Florida and living wth
different famly nenbers (Vol. 10, EH394). They realized he was
still in kindergarten when he should have been in the second
grade. The grandnother went to the school and was informed the
school had tried to reach Nadine repeatedly and had even sent

47



telegrans (Vol. 10, EH395). Nadi ne was insulted when the uncle

tried to help Barnhill learn to read (Vol. 11, EH405). In 1982,
Nadi ne came to a wedding and just |left Barnhill with Angela (Vol.
10, EH395). Barnhill was honesick and they would | eave nessages

for Nadi ne, but she never called back (Vol. 10, EH396). Barnhill
woul d ask AWhy doesn:t ny nother |ove nme?@ (Vol. 10, EH396) Nadi ne
was supposed to pick Barnhill up at a famly reunion in Hilton
Head, but she did not show. Angela sent himback to New York with
relatives (Vol. 10, EH397). The famly noved around a | ot (Vol.
11, EH405). Nadine was always angry with Barnhill and favored the
sisters (Vol. 10, EH397, 398). Nadi ne painted the girls: bedroons
a nice, bright color and painted Barnhill:s dark (Vol. 10, EH398).
One tine there was a gun in the house, and Barnhill asked why it
was in the house (Vol. 10, EH399).

Angel a al so testified that Barnhill was a sweet child who she
clainmed as her own. He was hel pful to her and hel ped her during a
pregnancy (Vol. 10, EH398). He knew Nadi ne | oved the sisters
nore than she |oved him (Vol. 10, EH398). Barnhill went to church
when he was 13-14 and had a Bible with his name inscribed (Vol.
11, EH405). Barnhill was illiterate and slow, wth |earning
disabilities (Vol. 11, EH405-406). Uncle Janes Horne tried to get
Barnhill into special programs but Nadine refused (Vol. 11,
EH406). Angel a al so descri bed Nadine in | ess-than-glow ng terns
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(Vol . 11, EH406).

Uncle Janes testified at the penalty phase that he was a
firefighter for 25 years, that Barnhill:s eye was injured, that he
was passed around anong rel atives, that his brother died in 1996
whi ch affected Barnhill, and that Arthur Jr. was incarcerated nost
of his life (Vol. 11, EH407-08).

Dorothy (W I kenson) testified at the penalty phase about
Nadi ne negl ecting Barnhill, about the abuse and the eye injury,
about Barnhill becom ng destructive when he was angry, about
Barnhi Il asking why his nother hated him (Vol. 11, EH409).

The facts presented at the evidentiary hearing that were not
presented at the penalty phase can be summari zed as follows: the
reason Arthur Jr. beat Barnhill with the electrical cord was
because he started a fire, that Tonya may have been raped in front
of Barnhill when she was nine, that Tonya sexual |y abused Barnhil
(which she denied and Barnhill never nmentioned to his attorneys
(Vol. 9, EH147)), that Barnhill fell down some stairs on his Big
VWheel but that he | aughed about it as if it were a joke (Vol. 11,
EH413) . M. Guler added to the penalty phase testinony that
Barnhill got into lots of fights, was truant from school, stole
fromfamly and friends, and stole gifts from Tonya:s baby shower
and gave themto his girlfriend (Vol. 11, EH413-416). Barnhil
al so stole the car of a manager at Boston Market where he worked,
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and was never enployed for any period of time (Vol. 11, EH418).
When he was six or seven years old, Barnhill liked to set fires in
all eys and vacant lots (Vol. 11, EH419). At the time of the
murder, Barnhill had an eight-nonth old daughter by one girlfriend
and a second girlfriend had recently aborted his child (Vol. 11,
EH422). Barnhill:=s prior record showed a series of burglaries
whi ch he descri bed as having seen the itens and wanted them so he
took them (Vol. 11, EH422). Barnhill denied use of drugs or
al cohol (Vol. 11, EHA426).

Barnhill told Dr. Riebsane that if the victimwere allowed to
live, he would never see his daughter again (Vol. 11, EH427).
Barnhill told M. Guler he needed a car to get back to New York
to see his daughter (Vol. 11, EH427). Barnhill:=:s sisters lived
with Nadine for a longer period than he did and they had no
crimnal history (Vol. 11, EH428-429).

Dr. Fisher testified as a defense expert at the evidentiary
heari ng. He did no psychol ogical testing, but did review the
testing of Dr. Riebsanme and Dr. McClaren (the State expert) (Vol.
11, EH464). Dr. Fisher agreed with the concl usions of both Dr.
Ri ebsane and Dr. MC aren (Vol. 11, EH468). Barnhill has a
borderline I1Q suffers fromdepression, and is not psychotic (Vol.
11, EH470, 472). Dr. Riebsane diagnosed Barnhill as anti-social.
Barnhill made a full confession to Dr. Riebsame (Vol. 11, EH491).
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The testinony presented at the evidentiary hearing: that Barnhill
set fires, was truant, stole, was expelled, and had juvenile
arrests, was consistent with conduct disorder, a pre-requisite to
a di agnosis of anti-social personality disorder (Vol. 11, EH491,
492) .

Dr. Fisher did mt discuss the facts of the nurder wth
Barnhill and had no opinion as to Barnhill:s nental state at the
time of the incident (Vol. 11, EH493).

Dr. MClaren conducted psychological testing (Vol. 11,
EH498). The I Q testing showed a full-scale IQ of 81; whereas, Dr.
Ei sensteins testing in 1997 showed an 1 Q of 87 (Vol. 11, EH499).

Barnhill had an elevated AF@ scale on the MWl tests of Dr.
McCl aren, Dr. Riebsanme, and Dr. Eisenstein (Vol. 11, EH501).
There are several explanations for an el evated AF@ scal e, anobng
which are a cry for help, or exaggerating synptonms (Vol. 11,
EH501). Barnhill endorsed a |lot of psychotic synptons that even
psychotics did not have (Vol. 11, EH507).

Dr. MClaren believed Barnhill had a depressive disorder
whi ch may have reached psychotic proportions after the plea (Vol.
11, EH502). Being incarcerated can also trigger psychotic
synptons if a person has a history of depression (Vol. 11, EH503).

Dr. MC aren diagnosed Barnhill as anti-social and, perhaps,
personal ity disorder, NOS (Vol. 11, EH505). Dr. MO aren believed
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Dr. Eisenstein may have been correct when he testified at the
penal ty phase that Barnhill has ADHD, is |earning disabled, and
may have frontal | obe inpairnent (Vol. 11, EH509). However, Dr.
Ei senstein said Barnhill was not anti-social. The testinony
adduced at the evidentiary hearing supported Dr. MClaren:s
di agnosis of anti-social personality disorder, i.e., the fire
setting, fights, and stealing (Vol. 11, EH510).

The lay wtness testinony presented at the evidentiary
hearing was nostly cumulative to that presented at the penalty
phase. Counsel cannot be ineffective for failing to present
cumul ati ve evidence. See CGudinas v. State, 816 So. 2d 1095, 1106
(Fla. 2002) (finding that trial counsel was not ineffective for
failing to present evidence in mtigation that was cunul ative to
evi dence already presented in mtigation). Henyard v. State, 883
So. 2d 753 (Fla. 2004).

The lay witness testinony al so provided the factual basis for
a mental health diagnosis of anti-social personality disorder,
precisely the diagnosis nade by Dr. Riebsane which the defense
attorneys rejected as a strategic decision. Defense expert Dr.
Fi sher agreed with Dr. Riebsanme and Dr. McClaren that Barnhill was
anti-social. Trial counsel made a strategic decision not to cal

Dr. Riebsane as a witness because a diagnosis of anti-social
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personality was inconsistent with trying to show Barnhill as an
abused and neglected child who never had a chance but who had
redeemi ng qualities. This strategic decision was not deficient.

See Cave v. State, 899 So. 2d 1042, 1053-55 (Fla. 2005); Hamlton
v. State 875 So. 2d 586, 593 (Fla. 2004); Cumm ngs-El v. State,
863 So. 2d 246, 252-53 (Fla. 2003); Van Poyck v. State, 694 So. 2d

686, 689-92 (Fla. 1997).

On direct appeal, Barnhill claimed the trial court failed to
consider mtigating evidence. The initial brief on appeal
summari zed the mtigating evidence as foll ows:

Evi dence presented in mtigation revealed a nost
difficult and lonely childhood for Artie Barnhill (as
his famly and acquaintances know him, including
abandonment, neglect, and l|ack of affection by his
not her, being shuttled between famly menbers to live
for all of his life, while his father, Arthur Barnhill,
Jr., was inprisoned for all but a brief period of young
Artie's life, during which time out of prison, he would
beat young Artie with an extension cord, as would his
not her. (Vol. 15, R 2159-2160; Vol. 17, 2583; Vol, 18, R
2901, 2904-2907, 2914, 2932; Vol. 19, R 2951, 2953; Vol.
20, R 3157) Young Artie experienced the trauna of seeing
both his nom and dad being arrested by the police
several tines, so much so that the arresting officer
remenbered it over a decade and a half later. (Vol. 20,
R 3191-3193)

The | ack of medical attention by his nother when Artie
suffered an eye injury at age 4, which could have been
cured with such attention, caused the |loss of vision in
his left eye and directly resulted in his reading and
| earning disability (he reads at, at nost, a third grade
| evel ) and social problens interacting with other Kkids.
(Vol. 14, R 2131-2133; Vol 15, R 2160-2161; Vol. 17, R
2570; Vol. 18, R 2902, 2926, 2935-2937; Vol. 20, R 3161-
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3162) When Artie's grandnother tried to help the youth
overcone his reading problem by assisting himwth his
readi ng, the child becane excited and eager, making rea
pr ogr ess; however, Artie's not her stopped the
grandnmot her from this activity, finding it insulting.
(Vol. 18, R 2912, 2950) These eye problems and this
reading I evel has inpaired Arthur Barnhill's whole life.
(Vol. 14, R 2131)

The defendant also suffered from attention deficit
di sorder, wth a difficulty 1in school focusing,
attendi ng, paying attention, and, conpleting school
wor k. He could not read because he was not able to read;
he did not performin school because he was not able;
Artie, who was held back in kindergarten for three years
and then placed in a | earning disabled class, was never
equi pped for the challenges of school so he was a
failure from the get-go. (Vol. 14, R 2132-2133)
Responding simlarly to previous attenpts of help from
famly nmenbers, Barnhill's nother, Nadi ne, al so
prevented assistance fromother famly nenbers with his
education and neglected Artie's school problens, never
responding to inquiries of her from the school. (Vol.
18, R 2904, 2914, 2932; Vol. 19, R 2951) These
disabilities put himat a loss from early on in his
devel opnent. (Vol. 14, R 2133; Vol. 20, R 3158, 3161-
3162)

Barnhill, who was placed on Prozac for depression,
Hal dol, an antipsychotic nedication, and Cogentin (to
counter the side effects of Haldol) prior to trial, also
was di agnosed as having a frontal |obe inpairnment. (Vol.
14, R 2127-2129; Vol. 15, R 2152) This caused an
inability to nmoderate his thinking, with him acting
first and then thinking only afterward. (Vol. 14, R
2137-2138) Coupled with his other disabilities, this
woul d cause himto have a | ack of inpulse control and an
inability to control his actions and to plan or think
ahead, especially in a conplex society and in stressful
life situations. (Vol. 14, R 2137-2138; Vol. 15, R 2152-
2153) A person with these psychol ogical inpairnents,
coupled with a stressful situation (a "very unfortunate
conmbi nation," said Dr. Ei senstein, the clinical
psychol ogist arid neuro-psychologist), wll, ninety
percent of the tine, make the wrong decision; they are
sinply not capable of making the right decision due to
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flaws in judgnent. (Vol. 15, R 2153; Vol. 17, R 2577)

DR. EI SENSTEIN: They do not have access to the
information to input it into the conputer. The
frontal |obes are the hard drives of the
i ndividual. The data that's entered is going
to be erroneously understood and the wong
deci si ons wi | be made. Stress only
conplicates a weakened brain.

(Vol. 15, R 2154) Dr. Eisenstein differentiated between
a sociopathic killer who plans the crinme and feels no
renorse, and the defendant, who has a brain conpron se
(which has by nental health experts been causally
connected to serious crine) but who generally cares for
and is protective of others and feels renorse:

DR. EISENSTEIN. He [Arthur Barnhill] had
problems with some serious famly issues, |ack
of a famly home. Even though there were
i ndi viduals who did or do care and |ove M.
Barnhill, but his growing up was extrenely
erratic and inconsistent and seriously feeling
senses of alienation and/or rejection. But he
didn't conmmit crinmes that were involved with
damagi ng or harm ng others, he was protective
of others . . . . Although he did fight with
his sisters . . . he took care of all the
younger cousins, he |loved his younger cousins
and he really cared and showed a trenendous
concern for them

( Vol . 15, R 2155-2156) Dr. Gut man, a clinical
psychiatrist, simlarly described Artie as a nentally
slow, sinplistic, sensitive person who would feel sorry
for bad things that happen, feeling genuine renorse for
his participation in this homcide. (Vol. 17, R 2572-
2573, 2581) Artie Barnhill was not self-centered or
sel f-focused; he had feelings and enotions for others,
sonet hing not typical with sociopathic killers. (Vol.
15, R 2156; Vol. 18, R 2909, 2918; Vol. 20, R 3152-3153)
The teenage Artie was descri bed as soneone who al ways
cared for his younger playmates and friends at school as
well as his younger relatives, identifying with the
younger kids nore readily than those his own age. (\Vol
20, R 3151)
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At age twenty, Barnhill was extrenely regressed and
enmptionally inmmture, incapable of functioning on his
own, a dependent personality who | ooks to others to nake
deci sions for them (Vol. 15, R 2163-2164; Vol. 17, R
2576, 2578) \When questioned about how such a person as
t he defendant could be involved in this act either by
hi msel f or with another, Dr. Gutman replied,

Well, a drowning man will grab at straws.
Grabbing at a strawis an act but it is an act
of desperation, it's an act of weakness, it's
a bunmbling type of act .... They look for a
relationship with sonmebody where they don't
have to make the big decisions. But if they
don't find that person then they nake
bunmbling, stupid decisions. And that; of
course, is what | think about M. Barnhill.

And he is a bunbler, he's a m stake maker, he
wanted a car to go to New York and he could
have taken a bus. But he nmade a m stake and he
did sonething that was tragic and horrendous.
But we've taken into consideration the nan
that did it, why he did it and it was a
drowni ng man grabbing at straws, a weak man,
an outcast, sonebody who had been a bl ack
sheep of his famly.

His nother painted his walls black . . . . One
thing after the other, he was the outcast, he
was the negl ected one and the hum |iated one.

And he has a very poor self confidence and he
struggled in life. So that's the picture that
| see of this man. A wanton, evil predator,
ice water in his veins killer? No. A killer
and a nmurderer, yes. But a very sinple; slow
and bunbl i ng, inadequate person.

(Vol. 17, R 2582-2583) He was inpul sive, suffered | ow
sel f-esteem and was enotionally helpless. (Vol. 15, R
2163-2164) The psychiatrist conpared Barnhill to a house
built on nmuck with no pilings or foundation:

Frontal | obe dependent personality, if you're
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tal ki ng about an wupbringing wthout roots,
w t hout good underfinish, it's |ike putting a
house on nmuck with no pilings, and it's going
to sink or it's going to crash, its foundation
is poor. It's going to nake mstakes, it's not
going to be a sturdy house.

When children are taught noral |essons of life
and have positive parents and are treated
ki ndly, they have a good self confidence. If
they are mssing all of those things, then
t hey have a weak self confidence and a poorly
structured noral arm and very poorly
structured capacity to survive in this very
difficult world.

It requires every bit of planning and wi sdom
and enotional and physical strength to survive
successfully. You can live but surviving
successfully - he bunbled in the Job Corp., he
bunmbl ed in interpersonal relations, he bunbl ed
at trying to succeed in school

(Vol. 17, R 2584) Arthur Barnhill, the other doctor also
concluded, was sinply "destined to fail in a conplex
society."” (Vol. 15, R 2164)

His various relatives with whom he spent sone tine al
testified that Artie was a shy, caring person, who woul d
always try to help other people, but was easily |ed by
ot hers and was constantly being taken advantage of by
them (Vol. 18, R 2909, 2931; Vol. 19, R 3130-3131; Vol
20, R 3134-3136, 3159, 3234-3236) As a teen, Artie
sonetimes would stand up for his younger school nates,
despite peer pressure from his older acquaintances.
(Vol. 20, R 3151) However, it was noticed that around
t he guys, Arthur Barnhill would put on a facade, trying
to act tough in order to gain their approval. (Vol. 20,
R 3152). Shy, the defendant would often try to buy his
friends, giving them noney and buying themthings they
wanted. (Vol. 20, R 3160) Jel ani Jackson especially took
advant age of the defendant. (Vol. 20, R 3246)
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Throughout his short life, Artie always felt
the lack of love fromhis nother, |eading to
chronic depression and sadness, and would
often question relatives as to the reason
for her lack of affection and attention.
(Vol. 17, R 2572; Vol. 18, R 2906-2907

2910, 2918-2919, 2938; Vol. 19, R 3136) His
not her, Nadi ne, first expressed her
di ssatisfaction with Artie even before he
was born, attenpting suicide while she was
five nonths pregnant with Artie. (Vol. 18, R
2901) Nadi ne al so abandoned Artie to famly
menbers when he was seven years old, sinply
| eaving him behind with an aunt and uncle
followng a fam |y weddi ng and never calling
or witing the child. (Vol. 18, R 2905-2910)
She even went to the extreme measure of
painting the boy's room a disml black,
whi | e pai nting her daughters' rooma bright,
cheery white. (Vol. 18, R 2908, 2919)

All the famly agreed that Nadine "did Artie

wrong"” and failed him yet the child never

stopped loving his nom and hopelessly,

desperately craved her love in return. (Vol.

18, R 2918-2919, 2921, 2925; Vol. 21, R

3161) No matter what, though, Artie never

did receive his nother's | ove, even now when

he needed it nost. (Vol. 18, R 2919-2921)
(Initial Brief on Appeal, p. 21-28). This summary shows the
extensive mtigation presented by trial counsel. Barnhill has
failed to show defense counsel were deficient in their
investigation and presentation of mtigating evidence or a
reasonabl e probability the outcome would have been different.
In fact, the only additional information presented at the
evidentiary hearing was dianetrically opposed to the theory of

trial counsel and extrenely detrinmental to Barnhill. Nei t her
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prong of the Strickland requirements was net.
CLAI M V
COUNSEL WAS NOT | NEFFECTI VE | N CLOSI NG ARGUMENT
Appel lant clains trial counsel was ineffective for naking a

ranbling closing argunent. He cites several exanples from

various places in the record. Those exanples do not, as
Barnhill alleges, illustrate Adoubts or distastef for the client.
Appel l ant has failed to show any deficient perfornmance. I n
fact, the closing argunent was cohesive and effective. The

sections cited by Appellant, taken out of context, do not show
differently. Def ense counsel cautioned against enotion, thus
t he comment about being angry at a tragic death (R3311). The
comment regarding first-degree nurder being a horrible thing is
i nnocuous and a comon defense approach to addressing the jury.
Again, this statement was in the context of not succunbing to
enotion (R3311). The next statenent was to caution the jury
about dissecting Appellant:=s statenent just because he was the
person being judged (R3320). Taken in context, it is an
entirely appropriate statenent. The coment about accepting or
rej ecti ng Appell ant:s statenent was a conment on the prosecutor:s
argunment that the State wanted the jury to accept all the bad

statenments as true but disbelieve the positive statenents
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(R3321). The comment on Appell ant:s statenent was in the context
of relative culpability of co-defendants and whet her Appell ant:s
statenment may have been coerced.'? (R3324). This argunment was
relative to a statutory mtigator. The cite regardi ng Aconmon
sense@l does not exist on page 3321 of the record. The cite
regardi ng the nore serious aggravating circunstance was in the
context of the State having to prove the aggravators beyond a
reasonabl e doubt. There was an objection interposed and counsel
was stopped in nmid-sentence (R3354). The record conclusively
refutes that this closing argunment was deficient.

Furt her, Appellant cannot show prejudice. The State proved
four aggravating circunstances. Appellant brutally nurdered a
def ensel ess 84-year old man in his own honme after lying in wait
for two hours. Even a perfect closing argunent would not have
changed the outconme. Under Strickland, Appellant is not entitled
to perfect counsel, but to reasonably effective counsel, and
that is what he received. Barnhill ignores the reality of death
penalty litigation: that there are some cases which cannot be
won. See Clisby v. Alabam, 26 F.3d 1054, 1056 (11th Cir.
1994) (concluding that there was no prejudice from failure to

present additional mtigating evidence at capital sentencing and

2Counsel unsuccessfully sought to suppress the statements.
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stating, "[We are aware that, in reality, some cases al npst
certainly cannot be won by defendants. Strickland and several of
our cases reflect the reality of death penalty |litigation:
sonetinmes the best |awyering, not just reasonable |awering,
cannot convince the sentencer to overlook the facts of a bruta
nmurder--or, even a less brutal nurder for which there is strong

evidence of gquilt in fact.")(citing Strickland, 466 U. S. at
696); Daugherty v. Dugger, 839 F.2d 1426, 1432 (11th Cir.1988).
The postconviction trial judge held:

Finally, +the Defendant clains that counsel was
ineffective for making a poor closing argunent. VWile
the excerpts cited in the notion, when taken out of
context, appear argue for the inposition of the death
penalty, this Court nust |ook to the argunent as a
whol e and nust consider counsel’s rationale in arguing
the way that he did. Counsel adequately expl ained his
strategy as to each argunment, and this Court finds
that his strategic choices were reasonabl e. Counsel’s
argunment did not exhibit any distaste for his Client
or his position. Furthernore, the argunents were
somewhat effective, in that three jurors reconmmended a
life sentence. Counsel did not act ineffectively
during his closing argunent.

(Vol. 8, PC-R1319). These findings are supported by conpetent

substanti al evi dence.

CLAI M VI

THE RULES PROHI Bl TI NG JUROR
| NTERVI EW6 ARE NOT UNCONSTI TUTI ONAL
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Barnhill argues that Rule 4-3.5(d)(4) of the Rules
Regulating the Florida Bar and Florida Rule of Crimnal
Procedure 3.575% violate equal protection because he is
prevented frominterviewing the jurors in his case. This issue
is procedurally barred, as the postconviction judge held.
Barnhill failed to raise this issue on direct appeal and is
therefore barred fromraising it in his postconviction notion.
Arbel aez v. State, 775 So. 2d 909 (Fla. 2000).

Furthermore, Barnhill does not identify any specific
incidents of juror msconduct, but nerely argues that the rule
i's unconstitutional because it prevents him from interview ng
jurors so that he can possibly discover m sconduct. Not only is
this claimprocedurally barred, but also it has no nerit. This
Court has repeatedly rejected this issue on the nerits. Sweet v.
Moore, 822 So. 2d 1269 (Fla. 2002); Johnson v. State, 804 So. 2d
1218 (Fla. 2001); Arbel aez, supra.

The postconviction judge hel d:

The Defendant’s third claimis that the prohibition

agai nst interviewing jurors prevents him from
adequat el y pursuing post-conviction relief. This claim
should have been raised on direct appeal, and
therefore, it is procedurally barred. Arbelaez wv.

State, 775 So.2d 909 (Fla 2000). Even so, the
Defendant is not entitled to go on a “fishing
expedition” to determine if juror msconduct occurred.

13 Barnhill acknow edges that this rule was enacted after the
evidentiary hearing in this case.
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ld.; See also Sweet v. Mbore, 822 So.2d 1269 (Fla.

2002); Johnson v. State, 804 So.2d 1218 (Fla. 2001).

Because of the procedural bar, and alternatively for

t he above substantive reasons, this claim should be

deni ed.
(Vol. 8, PC-R1371). These findings are supported by conpetent
substanti al evidence. See Farina v. State, 31 Fla. L. Wekly
S517 (Fla. July 6 2006)(ineffective assistance of appellate
counsel for failure to allege that Florida Rule of Professional
Conduct 4-3.5(d)(4), which prohibits juror interviews, is
unconstitutional is clearly neritless); Suggs v. State, 923

SO. 2d 419, 440 (Fla. 2005); WIIlianmson v. Dugger, 651 So. 2d 84

86 (Fla. 1994).

CLAI M VI |

EXECUTI ON BY LETHAL I NJECTION | S NOT
CRUEL AND/ OR UNUSUAL PUNI SHMENT

Bar nhi | | challenges the constitutionality of | et hal
injection as a nmethod of execution. This claimis procedurally
barred and has no nerit. Farina v. State, 31 Fla. L. Wekly S517
(Fla. July 6, 2006); Jones v. State, 928 So. 2d 1178, 1183 (Fl a.
2006); Suggs v. State, 923 So. 2d 419, 441 (Fla. 2005).

To the extent the defendant may argue that |ethal injection
and its protocols were not in place at the time of his direct

appeal and first state postconviction notion, he is time barred
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fromraising the matter at this juncture. It has been nore that
five years since the Legislature enacted the |lethal injection
statute and the Florida Suprene Court reviewed such, finding it
constitutional in face of an Ei ghth Amendnent Chall enge as wel
as a separation of powers challenge. See Sins v. State, 754 So
2d 657, 666, n.18, 669-70, n.23 (Fla. 2000), wherein the Florida
Suprenme Court found that Floridazs lethal injection statute to be
constitutional. As such, he is time barred from raising that
chall enge now as there is no offer of a new constitutional
provision held to be retroactive nor a claimof newy discovered
evidence related to a separation of powers claim See Rule
3.851(e)(2) and d ock v. More, 776 So. 2d 243, 251 (Fla. 2001)
(hol ding claimof newly discovered evidence in capital case nust
be brought within one year of date evidence was discovered or
coul d have been di scovered through due diligence).

Florida’s lethal injection statute and procedures have
repeatedly been upheld against constitutional challenges. See
Hll v. State, 921 So.2d 579, 583-83 (Fla. 2006); Rutherford v.
State, 926 So.2d 1110, 1113-14 (Fla. 2006); Provenzano v. State,
761 So. 2d 1097, 1099 (Fla.), cert. denied, 530 U S. 1255
(2000); Sims v. State, 754 So. 2d 657, 663-70 (Fla.) cert.

deni ed, 528 U. S. 1183 (2000); Bryan v. State, 753 So. 2d 1244,
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1253-55, cert. denied, 528 U.S. 1133 (2000).

Barnhill notes that the disposition of his claim my be
affected by the outcone of the Clarence Hi Il case. That case
and the Rutherford case have been decided against Barnhill’s

position. Hill v. MDonough, Fla. L. Wekly Fed. C1057 (11'" Q.
Sept. 15, 2006); Rutherford v. MDonough, 2006 U.S. App. LEXIS

24860 (11'" Cir. Oct. 5, 2006).
The postconviction judge hel d:

In his fourth claim the Defendant alleges that
execution by lethal injection is cruel and unusual

puni shnment in violation of his Eighth and Fourteenth
Amendment rights. This claimis without nerit, as it
has been repeatedly rejected by the Florida Suprenme
Court. See Provenzano v. State, 761 So.2d 1097 (Fla.
2000), cert. denied, 530 U.S. 1255, 120 S. C 2709

147 L. Ed.2d 978 (2000); Sins v. State, 754 So.2d 657,
cert. denied, 528 U S. 1183, 120 S. C 1233, 145
L. Ed. 2d 1122(2000); Bryan v. State, 753 So.2d 1244,
cert. dismssed, 528 U. S. 1133, 120 S. Ct 1003, 145
L. Ed. 2d 927 (2000). Relief should be denied as to this
claim

(Vol. 8, PC-R 1317). These findings are supported by conpetent

substanti al evi dence.

CLAI M VI | |

THE JURY | NSTRUCTI ONS DO NOT RENDER THE
FLORI DA DEATH PENALTY UNCONSTI TUTI ONAL

Barnhill asserts that the jury instructions violated his

constitutional rights, and to the extent trial counsel failed to
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litigate these issues, trial counsel was ineffective.

The postconviction judge hel d:

(Vol .

The Defendant’s fifth <claim addresses the jury
instructions. He clains that the instructions failed
to properly advise the jurors of the |aw and their
role in the case. He divides this claiminto severa
subclains. He claims that 1) the jury instructions
mnimze the jury’'s role in inposing a death sentence;
2) the instructions relieved the State of its burden

of  proof; 3) the heinous, atrocious or crue
instruction was unconstitutionally vague and
over br oad; and 4) t he col d, cal cul at ed and

prenedi tated i nstruction was unconstitutionally vague
and overbroad. These cl ai ns shoul d have been rai sed on
direct appeal, and therefore, they are procedurally
barred. See Kight, supra.

In an abundance of caution, however, this Court wll
specifically address each of these clainms. First, he
claims that the instructions mnimzed the jury's role
in inmposing a death sentence, in violation of Caldwel
v. Mssissippi, 472 U S. 320, 105 S. Ct. 2633, 86
L. Ed. 2d 231 (1985). However, Caldwell does not apply
in Florida. See Conmbs v. State, 525 So.2d 853 (Fla.
1988). The standard jury instructions do not shift the
burden of proof to the Defendant with regard to the
wei ghing of aggravating factors versus mtigating
factors. See Giffin v. State, 866 So.2d 1 (Fla.
2003). Finally, the HAC and CCP instructions given by
the trial court were upheld by the Florida Suprene
Court in the Defendant’s direct appeal. Barnhill, 834
So. 2d at 849-51. Because of the procedural bar, and
alternatively for the above substantive reasons, these
cl ai ms shoul d be deni ed.

8, PC-R1317). These findings are supported by conpetent

substanti al evi dence.

t hat

In his first subissue under this claim Barnhill alleges

the jury was unconstitutionally relieved of
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responsibility to determ ne the appropriate sentence. Barnhill
relies on Caldwell v. Mssissippi, 472 U S. 320 (1985), to
support his legal argunent. However, to the extent that Barnhil
is conplaining about Cal dwel | error in his sentencing
proceeding, he is not entitled to relief since such clains nust
be urged, if properly preserved by contenporaneous objection at
trial, on direct appeal and are not cogni zable via
postconviction chall enge; the postconviction vehicle is not a
conduit or substitute vehicle to raise barred clains. See Core
v. State, 846 So. 2d 461, 466 n.4 (Fla. 2003); Jones v. State,
845 So. 2d 55, 72 n.38 (Fla. 2003); Cherry v. State, 659 So. 2d
1069, 1072 (Fla.1995). Additionally, a defendant cannot avoid or
evade a procedural bar simply by urging a claimunder the cloak
of an ineffective assistance of counsel claim Gore, 846 So. 2d
at 466 n. 4.

In addition to the valid procedural bar, this Court has
repeatedly rejected this claim on the nerits as it is well
established that the rationale of Caldwell is not applicable to
Fl ori da because the judge, rather than the jury, renders the
sentence. See Card v. State, 803 So. 2d 613, 628 (Fla. 2001)
(“We hold the following clains are without nmerit: . . . (2) the

standard jury instructions that refer to the jury as advisory
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and that refer to the jury's verdict as a reconmendation viol ate
Cal dwel |l v. M ssissippi, 472 U. S. 320 (1985); Ml endez v. State,
612 So. 2d 1366, 1369 (Fla. 1992)(stating that Caldwell does not
control Florida |aw on capital sentencing and the instructions
as given adequately advised the jury of its responsibility);
Grossman v. State, 525 So. 2d 833 (Fla. 1988); Conbs v. State,
525 So. 2d 853, 855-56 (Fla. 1988) (holding Caldwell
i napplicable to Florida death cases). Likew se, in the instant
case, the court correctly instructed the jury on the applicable
| aw. Therefore, this claimhas no nerit and counsel cannot be
ineffective for failing to object raise the issue at the trial
| evel .

This Court has opined “the standard jury instruction fully
advises the jury of the inmportance of its role, correctly states
the law, see Burns v. State, 699 So. 2d 646 (Fla. 1997), cert.
deni ed, 522 U. S. 1121 (1998), and does not denigrate the role of
the jury.” Brown v. State, 721 So. 2d 274, 283 (Fla. 1998).
Accordingly, this Court should deny the instant claim as
procedurally barred and to the extent that Barnhill clains
i neffective assistance of counsel for failing to object to the
jury instructions, such claimshould also be denied. See Thonas

v. State, 838 So. 2d 535 (Fla. 2003) (rejecting defendant’s
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cl ai m because counsel was not ineffective for failing to object
to standard jury instruction which has been held to be in
conpliance with Caldwell); Mendyk v. State, 592 So. 2d 1076,
1080 (Fla. 1992) (“When jury instructions are proper, the
failure to object does not constitute a serious and substanti al
deficiency that is nmeasurably below the standard of conpetent
counsel ).

Barnhill’ s next subissue clains that “the jury instructions
unconstitutionally relieved the state of its burden to prove an

el ement of the death penalty eligible offense.” (Initial Brief

at 53). Of course, this issue could have and shoul d have been
raised on direct appeal, and is now procedurally barred.
Furthernore, as properly recognized by Barnhill’s postconviction

counsel, this claimhas repeatedly been rejected by this Court

and | acks nerit. See Giffin v. State, 866 So. 2d 1 (Fla. 2003)

(“We have al so repeatedly rejected clains that the standard jury
instruction inpermssibly shifts the burden to the defense to

prove that death is not the appropriate sentence”); see also
Sweet v. Moore, 822 So. 2d 1269, 1274 (Fla. 2002); Carroll .
State, 815 So. 2d 601, 622-23 (Fla. 2002); San Martin v. State,
705 So. 2d 1337, 1350 (Fla. 1997) (concluding that weighing

provisions in Florida’ s death penalty statute requiring the jury
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to determ ne “whether sufficient nmitigating circunstances exi st
whi ch outwei gh the aggravating circunstances found to exist” and
the standard jury instruction thereon did not unconstitutionally
shift the burden to the defendant to prove why he should not be
given a death sentence).

Barnhill’s next subissue in this claimchallenges the jury
instruction on the heinous, atrocious, or cruel aggravating
circunstance. (Initial Brief at 54) Because this claimshould
have been raised on direct appeal, the claimis procedurally
barred. Furthernore, counsel cannot be deenmed ineffective for
failing to object to the standard HAC instruction which was
given in this case and has been repeatedly approved by this
Court. Thomas v. State, 838 So. 2d 535, 542 (Fla. 2003); Hall v.
State, 614 So. 2d 473, 478 (Fla. 1993).

Finally, Barnhill clainms that the jury instruction on the
CCP aggravating factor was unconstitutionally vague.(Initial
Brief at 56). Simlar to the argunents above, the State submts

that the instant claim is procedurally barred. Jennings v.

State, 782 So. 2d 853, 862 (Fla. 2001).

CLAI M | X
THERE WAS NO ERROR, EI THER | NDI VI DUALLY OR CUMULATI VELY.

Barnhill <clainms that his penalty phase proceeding was
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constitutionally unfair due to the alleged errors pointed out in
his postconviction motion which he clains rendered the
sentencing result unreliable. This is an issue which could have
been raised on direct appeal, but was not. As such, the claimis
procedurally barred. See COcchicone v. State, 768 So. 2d 1037,
1040 n.3 (Fla. 2000) (finding claimthat the cumul ative i npact
of judicial error at trial was an issue which nust be raised on
direct appeal and is procedurally barred in postconviction
litigation); Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1323-24
(Fla. 1994).

Mor eover, because the individual clains are procedurally
barred and neritless, Barnhill has suffered no cunul ative effect
whi ch invalidates his sentence. See Downs v. State, 740 So. 2d
506, 509 (Fla. 1999) (finding that where allegations of
i ndi vidual error are found to be w thout nerit, a cunulative
error argunent based on the asserted errors nust |ikew se fall);
Mel endez v. State, 718 So. 2d 746, 749 (Fla. 1998) (reasoning
that where each claim is either neritless or procedurally
barred, cunul ative error cannot be consi dered).

The postconviction judge hel d:

In his sixth ground, the defendant asserts that

cumul ative errors have denied him of a fundanentally

fair trial. Since all of the allegations of individua

legal error are without nerit, a cunulative error
argument based upon these errors nust also fail. See
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Bryan v, State, 748 So.2d 1003, 1008 (Fla. 1999).
Rel i ef should be denied as to this claim

(Vol. 8, PC-R1318). These findings are supported by conpetent

substanti al evi dence.
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CONCLUSI ON

Based on the foregoing argunents and authorities, Appellee
respectfully requests this Honorable Court affirm the order of
the trial court and deny all relief.
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