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STATEMENT OF THE CASE

Mchelle GIl and her unborn child were killed on June 15,
2002. The child s father, Kelvis Smth, was shot two tinmes in
the face, but survived. (V3, R422-23).1 Smith identified Nowel |
and Jermaine Bellany as the shooters. (V3, R423). Nowel | was
arrested on June 21, 2002. (V3, R427). On July 16, 2002, Nowell
and Bellany were indicted on the foll ow ng:

(1) First Degree Preneditated Mirder;

(2) Attenpted First Degree Preneditated Mirder;

(3) Killing of an Unborn Child by Injury to Mt her;

(4) Armed Burglary of a Structure VWhile Inflicting
Great Bodily Harm or Deat h;

(5) Robbery with a Firearm Wiile Inflicting G eat
Bodily Harm or Deat h;

(6) Kidnapping Wiile Inflicting Geat Bodily Harm or
Deat h;

(7) Kidnapping Wile Inflicting Geat Bodily Harm or
Deat h;

(8 Gand Theft of a Mdtor Vehicle;

! The record on appeal begins with the nunber *“1” at three
different places: (1) the pleadings, hearings, and depositions;
(2) the trial; and (3) the penalty phase. Cites to the

pl eadi ngs, hearings, and depositions will be by volune nunber
followed by “R' and the page nunber, i.e. “V_, R _.” Cites to
the trial transcript will be by volunme nunber followed by “TT”
and the page nunber, i.e., “V_, TT_.” Cites to the penalty
phase will be by volunme nunber followed by “PPh,” i.e., “V_,
PPh__ .~
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(9) Possessi on  of Firearm by Convicted Felon
(Bel I any) ;

(10) Possession  of Firearm by Convicted Felon
(Nowel | ).

(V3, R440-443). Bellany's trial was severed from Nowell’s. (V10,
R1607-09) . Addtionally, Counts 10 was severed Nowell’'s trial
and was dismissed when Nowell later pled to other pending
charges and violations of probation. (V15 R2399).

On August 25, 2005, the trial court held a hearing on all
pre-trial notions. The first notions addressed were seven
notions challenging the constitutionality of sections of the
death penalty. (V1, R9-12). The notions were denied. (V1 R12-
13).

Nowel| noved to exclude identification evidence. (V10
R1643-46). After an extensive hearing and argunent, the notion
was denied, and the trial judge nmade detailed findings. (V2

R195; V12, R1895-99).?2

2 Testinobny at pre-trial hearing on identification of Nowell by
victim Smth. The videotaped testinony of victim Kelvis Smth
had been transcribed February 23, 2004, and was accepted by the
trial court. (V1, R16). Def ense counsel argued that Smth’s
identification, which had been made from a hospital bed in
intensive care, was tainted by the officers saying Nowell’s nane
before it was clearly understood that was the name Smith was
signing (he was using sign |anguage to communicate). (V1, R18).
Because Smith was a suspect in a prior shooting of Nowell, the
detectives had knowl edge of the relationship between the two,
and allegedly tainted Smith's identification. (Vl1, R18). Kelvis
Smith and Detective Santiago testified at the hearing. (V1, R61-
130; 131-153).
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Nowel | also nmoved to exclude evidence that Nowell and the
co-defendant, Bellany, had been shot two nmonths prior to the
murders in the present case, and that victim Smth was a
suspect. (V11l, R1681-82). After argunent during the pre-trial
hearings, the trial judge denied the defense notion. (V2, R208-
214; V12, R1892-94).

Jury selection began on Septenber 25, 2005. (V12, R1902).
The trial proceeded, and the jury returned verdicts of guilty as
charged on all counts on Cctober 7, 2005. (V14, R2241-2253; V17-
31). Nowell filed a Motion for New Trial. (V14, R2275-77).

The penalty phase began Cctober 17, 2005. (V1i4, R2284; V32-
35). The jury reconmended a sentence of death by a nmargin of
seven to five (7-5). (V14, R2323). Nowell filed a notion for
new penalty phase. (V14, R2329-31).

The Spencer hearing was held Decenber 12, 2005. (V2, R243-
337).

Nowel| filed a Mtion for New Trial on Cctober 13, 2005,
and a Motion for New Penalty Phase on Cctober 28, 2005. (V14,
R2278-79, R2358-59). A hearing on both notions was held January
18, 2006. (V3, R339-381). The sentencing hearing was January
31, 2006. (V3, R382-421). The notions were denied. (V3, R379;
V14, R2358-59). Nowell was sentenced to death for the nurder of

Mchelle GIIl. (V15, R2377-2391). He was al so sentenced to life



i mprisonnments on Count 11, Attenpted First Degree Preneditated
Murder; Count |V Arned Burglary of a Structure while Inflicting
Great Bodily Harm or Death; Count V, Robbery with a Firearm
Wiile Inflicting Geat Bodily Harm or Death; Count VI,
Ki dnapping Wiile Inflicting Geat Bodily Harm or Death; and
Count WVIIl, Kidnapping Wile Inflicting Geat Bodily Harm or
Deat h. (V15 R2365). Nowell was sentenced to fifteen (15) years
on Count Ill, Killing of an Unborn Child by Injury to Mbther.
(Vv15, R2366), and five (5) years on Count VIII, Grand Theft of a
Mot or Vehicle. (V14, R2367). Al sentences were consecutive.

In the sentencing order for the nurder, the trial judge
found four (4) aggravating circunstances:

(1) Prior violent felony: 1994 Aggravated Battery
with a Deadly Weapon: given noderate weight;

(2) During a robbery or kidnapping: the jury found
Nowel | guilty of both: given great weight;

(3) Committed to avoid or prevent arrest: gi ven
great wei ght;

(4) Col d, calculated and preneditated: gi ven great
wei ght .

(V15, R2379-2383).
The trial j udge f ound t hree statutory mtigating
ci rcumst ances:

(1D Extreme nental or enotional disturbance: given
little weight;



(2) Inability to appreciate the crimnality of
conduct: given little weight;

(3) Age: age of 26 given little weight.
(V15, R2383-2385).

The trial judge found several non-statutory mtigating
ci rcunst ances

(1) Alcohol or drug problem very little weight;

(2) Capacity for rehabilitation: very little weight;

(3) Surrendered to authorities: very little weight;

(4) Def endant is a good son and good friend: very
little weight;

(5) Renmoved at early age from nother and raised in
foster; raised by nother and step-father; victim of
negl ect: sone weight;

(6) Suffered traumatic incident as victim of assault;
sexual |y abused: sone weight;

(7) Good enployee: sone weight;

(8) Received no nental health treatnent: very little
wei ght ;

(9) Behaved at trial: very little weight;

(10) WII adjust to prison: [little weight;
(11) Good behavior in jail: [little weight;
(12) I nvolved in religious activities at young age

very little weight;

(13) Famly and friends love him very little
wei ght ;

(14) May have been exposed to negative influences:
some wei ght;



(15) Society protected by sentence of life
inmprisonnment: very little weight.

(V15, R2385-2389). Several other non-statutory mtigating
factors were recognized by the trial judge but were not proven

by the greater weight of the evidence.



STATEMENT OF THE FACTS

Kelvis Smth and Mchelle GIlI were a couple for alnost
ei ght years. (V22, TT986-87). They started |iving together six
nmonths after they nmet. (V22, TT988). GII was pregnant wth
Smth's child. On June 15, 2002, G|l was seven and one half
nmont hs pregnant. (V22, TT988). The <couple had been [living
t oget her on Hanpton Drive for just over a year. (V22, TT988).

On June 14, 2002, GIlI was working at Ryan’ s Steakhouse.
(vV22, TT992). She asked Smith to pick her up at 10:00 p.m (V22,
TT993). Smith borrowed his cousin’s truck and picked her up at a
friend' s apartnent. (V22, TT994, 996). They went straight hone.
(v22, TT997). Upon arriving, Mchelle GII went into the house
first. (V22, TT998). When Smith entered the hone, he saw

two gentlenen in ny house. Mchelle was sitting in the

floor. One gentleman had a gun pointed at her. The

defendant ... pulled a gun right on ne.
(v22, TT1000). The bedroons had been “ransacked.” He “never,
never” kept the roonms like that. (V22, TT999). He recognized
both nmen as Wllie Nowell and Jermaine Bellany as they were not
wearing any type of mask. (V22, TT1000). Both Nowel| and Bel |l any
were wearing gloves. (V22, TT1001). Nowell had a .45 caliber
pistol in his hand. Smth recognized the caliber as “lI seen a

ot of guns” and guns were common in his neighborhood. (V22,

TT1002). Bellany was holding either a .32 or .38 revolver. (V22,



TT1003). Nowell held a gun on Smith as Snmith | ooked him “right
in his face.” (V22, TT1021). Nowell instructed Smth to lie
down, face first, in the living room Nowell|l proceeded to tie up
Smith with a cable cord. (V22, TT1004, 1007). Wth Mchelle's
back against the wall, Bellany pointed his gun at her. (V22,
TT1005). Nowell told Smith, he *“never thought he be in ny house
waiting for ne.” (V22, TT1004). Nowell helped lift Smth. He
took Smith's cell phone, wallet and car keys. (V22, TT1006-
1008). Smith had $800.00 in his wallet. He had recently pawned
his jewelry because he needed noney. (V22, TT1008). Nowel| asked
Smth what was in the safe in his bedroom closet. The safe
cont ai ned i nportant paperwork and business checks. (V22, TT1011,
1012) .

When Smith found out Mchelle was pregnant, he decided to
“change ny life.” He had been selling drugs, so he stared a | awn
busi ness. (V22, TT1009). Mchell e snoked narijuana (prior to her
pregnancy) and cigarettes. Smth asked GII not to snoke
cigarettes during the pregnancy; GIlI did not snoke in his
presence. (V22, TT1009-1010).

Nowel | nmade Smth walk to the bedroom and open the safe.
(Vv22, TT1014). The safe was enpty. (V22, TT1015). Nowell and co-
def endant Bell any never renoved their gloves. Nowell told Smth,

“ can kill you right now |I'm wearing gloves. | touched



nothing. | did nothing.” (V22, TT1015). Nowell escorted Smith to
the kitchen area, then |lit a cigarette and sat on a stool. (V22,
TT1016, 1025). Smith asked Nowell what was going on. Nowell told
him he believed that Smith had shot him Smth told Nowell he
had not shot him and Nowell knew it. (V22, TT1018, 1022). Smth
had heard “through the streets” that Nowell and Bellany had
been shot. (V22, TT1019). Smth did not know who had shot Nowel |
and Bel |l any. (V22, TT1023).°3

Nowel I and Bellany discussed what they should do. Nowell
said, “If we let them go, they going to try to kill us.” (V22,
TT1023). Bellany nmade a slicing notion across his throat. G 1|

started begging, Chill, please don’t do nothing to

him She even told himthat if he didn’t do nothing to

me, she won’t call the police after he | eave.

(V22, TT1024).

GIll was “hysterical, real emptional.” (V22, TT1024). Smth
was told to get up and go to the back room and sit in the
cl oset . GIll was told to do the same. (V22, TT1026). The room
and the closet had been ransacked, “trash, paper, all kinds of

stuff in there, falling right down on top of us.” (V22, TT1026-

27) .

% The arrest warrant affidavit notes that Bellamy and Nowel| were
shot on April 19, 2002 but escaped from the hospital because
there were open warrants on them (V1, TT425-26).
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Wiile Smith and GIl were seated in the closet, Nowell and
Bellany “had the guns on wus.” (V22, TT1028). At one point,
Nowel | wal ked away, |leaving Bellany wth a .38 snub-nosed
revol ver pointed at them (V22, TT1029). Smth heard the engi ne
of his truck start, and Nowell returned shortly thereafter.
(v22, TT1030). Smith saw Nowell and Bellanmy whisper to each
other. Smth thought the two nen were getting ready to | eave.
Then, “[l] seen both the guns cone across from the side of the
closet and open fire. | seen bullets comng down the wall.”
(V22, TT1031). Mchelle GIl was “yelling, crying” when the two
gunnen started shooting. (V23, TT1108).

After the “flurry of bullets,” Smth |ooked at Mchelle.

She was shaking but was not saying anything. Smth yelled out,

“Chill,* you shot her. You said you weren't going to do nothing
to her. | turned ny head, bam Ilights out.”(V22, TT1031). When
Smth regained consciousness, he was still tied up and sitting

in the darkness of the closet. Mchelle was beside him not
nmovi ng. (V22, TT1032). Smith managed to exit the closet, but
fell face first onto the bed. He knew he was hurt quite badly.
“There was blood all over the bed.” (V22, TT1033). Smth was

shot near his right eye and in his jaw. Although there were no

4 “Chill” is Nowell’s nicknane. (V22, TT988).
10



nmedi cal procedures conducted to renove the  bullets, one
eventual |y exited through his back. (V22, R1044).

Eventually, Smth was able to |oosen one arm from the
restraint and call 911. (V22, TT1033-34; 1036). Smith told the
911 operator that he needed help and that his girlfriend had
been shot. (V22, TT1037).

Pal m Bay police officer Foskey received an energency call
at 1:00 a.m shooting had occurred, and the victim called 911.
(v22, TT1777, 778). Although his patrol car radio was open to
comruni cati on between the operator and the 911 caller, Kelvis
Smth, he could not hear what M. Smth was saying. (V22,
TT778). Foskey responded to the shooting scene within mnutes.
He and O ficer Sanpson parked a few blocks away. (V22, TT779).
O ficers Foskey and Sanpson checked the exterior of the hone and
did not notice anything unusual. (V22, TT779-80). O<c. Foskey
called dispatch for further information. (V22, TT780). The
di spatch operator infornmed them that there was no nore voice
comuni cation. Al he could hear “was a gurgling sound com ng
fromthe victimon the phone.” (V22, TT781).

Because the victim was in need of immediate help, Oc.
Foskey kicked in the front door. (V22, TT780-81). He saw “a
black male victim a very large man, probably in excess of 400

pounds” bl eedi ng profusely fromthe head and face. (V22, TT781).

11



Kelvis Smth was sitting on the bed. “He had a phone in his
hand. He was just gurgling at the nouth.” (V22, TT814, 849).
Smth's face was conpletely covered in blood, “There was a
steady stream of blood comng from his nmouth.” O c. Sanpson
talked to Smth until rescue personnel arrived (V22, TT850), and
told M. Smth not to tal k because there was:

a lot of blood com ng out of his nmouth. The only thing
| could nake out was a lot of gargle. If he tried to

say a word, you would get a bubble of blood. | didn't
want himto choke, | didn’t want himto swallow it, |
wanted to keep him conscious, | didn't want himto do

or say anything that would cause himto have bl ood go
back down his throat.

(v22, TT871). Smth had been shot in the face and “there was so
much blood and tissue on the face, | couldn't tell how many
ti mes he had been shot.” Smth was also shot in the chest. There
was “this pink bubbly blood ... hanging out of his nouth al nost
to the floor.” (V22, TT815). The house had been ransacked. (V22,
TT817) .

O c. Sanpson stayed with Smth while Foskey searched the
rest of the hone. (V22, TT782). O<c. Foskey |ocated another
victim in a closet, “a white female ... with a nmassive head
wound.” She was fatally injured and there was “blood dripping
off her.” She “was hot to the touch.” It appeared as if she had
been shot in the center of her forehead with a shotgun. There

were multiple gunshot wounds. (V22, TT783, 785, 786).

12



Foskey noticed one of the jalousie wi ndows on the door was
broken. (V22, TT791). The renoval of the w ndows allowed access
to the door | ock. Foskey believed this was how entry was gai ned
into the residence because the rest of the house was secured.
(V22, TT790). °

EMI/ par anedi cs Acevedo and Smith arrived at the scene at
1:27 a.m (V22, TT1922). Initially, the call was received as a
donmestic violence call. (V22, TT1876, 878). Acevedo and Smth
were the first nedical personnel to arrive at the scene. (V22,
TT879). Police informed them that the scene had been secured and
it was safe to enter. (V22, TT880). Upon examning M. Smth,
Acevedo observed “a lot of blood on his face. Wien we took off
his shirt ... he had sonme kind of electric cord ... wapped
around his wist.” (V22, TT882). Since Smth was conplaining
about his arms hurting, Acevedo renoved the cord to relieve the
pain. (V22, TT1883). Snmith had so nmuch blood on his face, the
paranedics “couldn’t really see anything.” Smth repeatedly
indicated his arns hurt and he could not breathe. (V22, TT884).
Smth was in critical condition and Acevedo thought Smth m ght

die. (V22, TT1885). Medical personnel concentrated all their

® Smith testified at trial the door containing the broken
j al ousie wi ndow was not broken before the night he was shot.
(Vv22, TT1039-40). The screens on the w ndows had been intact.
(V22, TT1042).

13



efforts “on noving himand maki ng sure he was stayi ng awake with
us.” (V22, TT887).

Al t hough Smth conmunicated with Acevedo, Smith could not
clearly answer all of Acevedo’s questions. (V22, TT894). Smith’'s
repetitious statenents that “his arns hurt” were consistent with
persons suffering froma head injury or trauma. (V22, TT895).

It was clear that victim Smth had suffered “a nmmjor
traumatic event, obviously fromthe nmouth, as well as the face,
and obvious respiratory distress. (V22, TT925). Victim Smth
made repetitive comments that his arnms hurt and he could not
breathe. (V22, TT926, 927). Kelvis’ repetitive statenments were
indicative of a head injury. (V22, TT928). Victim Smth did not
say who had shot himnor did he indicate anyone el se was injured
in the home. (V22, TT931). Victim Smith was critically injured.
(V22, TT933).

Smith did not recall what he said once energency personne
arrived. (V22, TT1043-44). Wen Police spoke to him in the
hospital, Smith used sign language to tell them WIllie Nowell
and Jermaine Bellany had shot him® (Vv22, TT1046). Snmith
identified Nowell and Bellany through two photo Iineups. (V22

R1047) .

® Since Smith had a tracheotomy, he used sign l|anguage to
comruni cate. He has a friend and a cousin who are both deaf. He
only uses sign |anguage when he has to. (V23, TT1102, 1138).

14



When Snmith |ooked at the first of two photo |ineups, he
identified WIlie Nowell. No one told him Nowell’'s nane. He
knew Nowell as “Chill WII” or “Wllie.” (V22, TT1988, 1050).
Smth also identified Bellamy from the photos in the second
photo |ineup. (V22, TT1052-53). A videotape showing Smth
identifying Nowell and Bellany was published to the jury. (V23,
TT1093- 1100) .

Smth was “shocked” to see Nowell and Bellany in his hone.
(v23, TT1108). Smth and Nowell grew up together and he
considered Nowell a friend. (V23, TT1110). Smith had known
Nowel | for a long tinme as a friend of Smth' s older brother,
Dedrick Wtherspoon. (V22, TT990). Nowell and Mchelle G|
wor ked together at Ryan’s Steakhouse. (V22, TT991).

Detective Mark Mnheir, Palm Bay Police Departnent,
prepared the two photo |ineups the day after the shootings.
(Vv23, TT1143, 1145). Bellany was in one photo |ineup; Nowell in
the other. (V23, TT1145, 1146). Smth, Detrick Wtherspoon,
and Kent Gsborn were suspects in the shooting of Nowell and
Bell any that occurred earlier in the year on April 19, 2002. No
arrest was made. (V23, TT1146, 1147-48). Subsequently, Nowel l
and Bel | any becane suspects in the shooting of Smith and GI1I.

Oficers Santiago and Carter acconpanied Mnheir when he

went to interview Snmith in the hospital. (V23, TT1148). Mnheir
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did not tell Smith what nunber position Nowell was in on the
lineup card, nor did he indicate that Nowell was a suspect.
(v23, TT1150-51). Smth identified Nowell as the shooter by
pointing to Nowell’'s picture on the first lineup card. (V23
TT1151). Smth pointed to Bellanmy on the second I|ineup card.
(V23, TT1152). During this videotaped interview, Smth's ability
to see clearly was obscured by blood (from his wounds) and
mucous collecting in his eyes. (V223, TT1153). As a result, he
used sign | anguage to conmuni cate.

Detective Ernie Diebel, Palm Bay Police Departnent, also
responded to Hol nes Regional Medical Center to interview Smth.
(V25, TT1328). Smith was “in a sem conscious state. He had two
gunshot wounds to the face.” (V25, TT1329). Diebel did not talk
to Smth. He retrieved an electrical cord that had been tied to
Smth's wists and submtted the cord to the Crine Scene Unit.
(Vv25, TT1335; 1336). Subsequently, Detective Diebel went to the
crime scene. He noticed a vacuum cl eaner that was mssing the
cord. (V25, TT1336-37). He also collected Smth's clothing in
order to preserve it for blood evidence and gun powder residue.
(V25, TT1350).

Detective Diebel had also investigated a shooting that
occurred on April 19, 2002, at the hone of Louise Terry. (V25

TT1338-39). Jernmine Bellany and WIllie Nowell were the shooting
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victinms. (V25, TT1341). No one was charged for shooting Bell any
and Nowel | . (V25, TT1342). Nowell, who had been shot in the |eg,
was in the hospital a few days. He left the hospital against the
doctor’s recomrendation. (V25, TT1343). Bellany’s and Nowell’s
shooter was never identified. Al though Kelvis Smth was
consi dered a suspect, there was “no evidence to prove it.” (V25,
TT1344). Detrick Wtherspoon and Kent Osborn, Smith's relatives,
were al so considered as suspects. (V25, TT1344-45).

WIllie Mae Bristol, Kelvis Smth's nother, said Smth and
GIll had “a beautiful relationship.” (V25, TT1361). A few days
after Smth and GIl were shot and the crinme scene released,
famly nmenbers went to Smith's honme. They found enpty shells in
the closet where GIIl and Smth were shot. (V25, TT1362-63). Ms.
Bristol called the l|ead detective to conme and retrieve the
shell's. V25, TT1364). M. Bristol did not know who was
responsi ble for shooting her son and Ms. GII. Although she did
not know who WIlie Nowell was, she knew Bellanmy from the
nei ghbor hood. (V25, TT1368-69).

Terri Carter, Crime Scene Technician, took photographs and
created a diagram of the shooting scene. (V25, TT1375, 1376,
1377, 1383). Carted noticed that a wi ndow and screen were broken
in the porch area. (V25, TT1382). A few days after the shooting

scene had been released by police, Lead Detective Folsom (V25,
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TT1424) told Ms. Carter to go back and retrieve shell casings
found by famly nenbers. (V25, TT1386). Carter was present when
portions of dry wall were renoved from the interior of the
closet. (V25, TT1388).

The shell casings were sent to the lab for analysis as well
as fingerprints on trash cans |located at the honme. There was
nothing significant in any of the trash cans that |inked Nowell
to the shootings nor any connection to a car |ocated on the
prem ses. (V26, TT1432-1433). However, if a person was wearing
gl oves, prints would not be | eft behind. (V26, TT1440).

Tom Hellebrand, crime scene technician, attended the
autopsy of Mchelle GII. (V26, TT1442, 1445, 1448). Hell ebrand
was al so present at the crine scene and saw bl ood t hroughout the
house. Swabbings were taken from various portions where bl ood
exi sted. (V26, R1457). The -evidence was sent to Wiesthoff
Laboratory for DNA testing. (V26, TT1457). Nail clippings were
obtained from Mchelle GII. (V26, TT1461). Hellebrand was not
aware of any of Nowell’s hair, blood, or fingerprints being
found in Smth' s residence. (V26, TT1463).

M. Hellebrand processed Smth's pick-up truck. (V26,
TT1465). He collected |l atex gloves he found inside Smth's hone,
one by the tel ephone Smth used to call 911, and one found on

the screened porch. (V26, TT1466, 1467, 1468). Hellebrand
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observed a large anmount of blood spatter on the inside of the
cl oset door. (V26, TT1469). In addition, he observed blood on
the beam of the ceiling located just outside the closet. (V26,
TT1470).

John Hollister, «crinme scene technician, attenpted to
recover fingerprints fromthe broken wi ndow at the residence but
found none. (V26, TT1493). There was a |arge anount of blood
splatter on the interior of the closet, including above the
doorway. (V26, TT1494).

On June 18, 2002, John Hollister, crime scene technician,
recovered two projectiles fromthe closet drywall: a .32 caliber
projectile and a .45 caliber projectile. (V26, TT1491).

On June 15, 2002, M. Hellebrand had collected shel
casings and bullets from the closet and bedroom (V26, TT1451,
1453). Those casings and the two recovered from the closet were
sent to FDLE. (V26, TT1432-33). The bullets and casings were
introduced into evidence. (V26, R1451, 1453; State’'s Exhibits
98-112). Hellebrand also received a bullet from Hol nes Regi ona
Medi cal Center which had been renoved from Smith and sent it to
FDLE. (V26, R1449).

Omar Fel i x, crinme laboratory analyst, Firearms and
Toolmarks Unit, Florida Departnent of Law Enforcenent (FDLE),

exam ned evidence for identification purposes. (V26, TT1496,

19



1498-99). Felix examned five (5) fired .32 caliber copper
j acketed bullets, three (3) fired .45 caliber copper |acketed
bullets, six fired .32 caliber Wnchester cases or spent
casings, and five fired .45 caliber Rem ngton cartridge cases.
(Vv26, R1500). Felix exam ned these casings and determ ned the
.32 caliber bullets and casings were all from the sane .32
cal i ber handgun, and the .45 caliber bullets and casings were
all fromthe sane. 45 caliber firearm (V26, TT1500, 1501, 1503).
Dr. Sajid Qaiser, nedical examner, perfornmed the autopsy
on Mchelle Gll. (V24, TT1240, 1244). M. G|l had eleven
gunshot wounds to her body. (V24, TT1249). The gunshots were to
her buttocks, right ring finger, right arm abdonmen, chest,
breast, and head. (V24, TT1249-50). None of these gunshot
wounds were close-range. (V24, TT1301). Al'l but three of the
bullets exited the body, and Mchelle had entrance and exit
wounds in the left buttock, right ring finger, right forearm
ri ght abdomen, wupper right arm right breast, left abdonen and
head. (V24, R1253). Three projectiles were renoved from Gll’'s
body: one that entered the right chest and | odged in the spine,
one that entered the abdonen and was |odged in the pelvic
cavity, and one that entered through the head and | odged in the
back of the neck. (V24, R1254, 1290). The three bullets were

entered into evidence. (V24, R1291; State Exhibits 76, 77, 78).
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None of the bullets struck the fetus inside Ms. GIlI. The
fetus died fromthe lack of oxygen, within three to six mnutes
of Ms. GIll’s death. (V24, R1286, 1287).

The defense called eight wtnesses. Dawn Dougherty and
Mchelle GIl were co-workers and friends. (V27, TT1587, 1588).
Dougherty and Nowel |l net at work, began to date, and eventually
had a child together. (V27, TT1587, 1589-90). Dougherty net
Kelvis Smith once, but knew himonly as GIIl’s boyfriend. (V27,
TT1587). Dougherty was working with Gl the night she was
killed. (V27, TT1592).

Gl left the restaurant after 10:00 p.m Shortly
thereafter, Dougherty called Nowell to ask him for noney she
needed for their son. (V27, TT1598, 1599). She later went to
Cleo’s bar where she nmet Nowell shortly after mdnight. (V27,
TT1599-1600). Nowel| gave her $100.00. (V27, TT1601, 1603,
1605). Dougherty did not notice any blood on Nowell’s clothing
nor did she recall what he was wearing. (V27, TT1603). The next
day, she heard about the shootings at the |ocal Burger King.
(v27, TT1604). Nowell’'s current girlfriend, *“Jackie,” contacted
Dougherty one nonth before trial about testifying in the case.
(V27, TT1607).

Sallie MHellon had known Nowell for six years. She calls

Nowel |, “Red.” (V27, TT1620-21). MHellon knew Mchelle G|
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through “Big K, * “a nice, heavyset, young gentlenen.” (V27,
TT1621, 1622). The night of the shooting, MHellon arrived at
Cleo’'s bar between 9:45 p.m and 10:30 p.m She saw Nowel | there
between 11:15 p.m and 11:45 p.m (V27, TT1624, 1634). Wen
McHel lon left the bar at 2:30 a.m, Nowell was shooting pool.
(v27, TT1625). Nowel|l was wearing “a sky blue outfit. Not a dark
bl ue, not a navy blue, but a sky blue outfit and sone sneakers.”
(v27, TT1625). Nowell was out of sight for about fifteen
mnutes, but, “Otherwise, | didn't pay no attention. But I
didnt mss himat the tinme I was there, he wasn't gone |ong
enough for nme to mss him” (V27, TT1626). MHellon could not
recall the exact date of the shooting. (V27, TT1627).

Ms. McHellon went to Cleo’s on the weekends. (V27, TT1629).
She stays at Ceo’'s until closing tine. (V27, TT1630). Nowell
and MHellon are *“regulars” at Ceo' s bar. (V27, TT1631).
“Jackie” would pick up MHellon to bring her to Nowell’s
| awyer’s office. Jackie told her, “Red” needed her help. (V27,
TT1633). The night of the shooting, MHellon was at Ceo’ s
“drinking and running her nouth.” (V27, TT1637).

Darrius Johnson and WIlie Nowell are good friends and
nei ghbors. (V27, TT1641). Johnson goes to Cleo’'s bar on a

regul ar basis. “Everybody” from the neighborhood “hang[s] out”
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at deo's. (V27, TT1644). Nowell’'s brother, Phil Bryant ,
frequented Ceo’s, as well. (V27, TT1656).

The shooting of Mchelle GIlI and Kelvis Smth was “the
talk of the town.” (V27, TT1645). Johnson saw Nowell at Cleo’s
the night of the shooting, at approximately 10:30 p.m (V27,
TT1647, 1648). Nowell was wearing a sky blue matching outfit
that night. (VvV27, TT1648). Johnson left Cleo’'s at 1:00 a.m
Nowel | was still there. (V27, TT1650). Since Johnson was near
the front of the bar, he would have seen Nowell if he left.
(v27, TT1651). Johnson believed Nowell was driving a snmall, 4
door gray car that evening. (V27, TT1651).

Johnson could not say what date he saw WIllie Nowell at
Cleo’s bar nor could he state the exact date that Smth and G|
were shot. (V27, TT1653, 1654). “Jackie,” Nowell’s friend,
contacted Johnson regarding Nowell’'s case. (V27, TT1656).
Nowel | s | awyer spoke with Johnson and di scussed dates and tines
so Johnson was cl ear on what had happened. (V27, TT1657).

Taj Shepherd, a friend of Nowell’'s, arrived at Ceo’ s bar
at 11:30 p.m the night of the shooting. (V27, TT1659-60).
Shepherd and Nowel |l played pool together and Shepherd |eft the
bar at 1:00 a.m Nowell was still there. (V27, TT1660). Nowel
was wearing a matching, sky blue outfit. (V27, TT1661). Shepherd

noti ced Nowell standing by a big car, possibly a rental car. He
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did not see Nowell in a small gray car. (V27, TT1662, 1665).
Shepherd did not renenber the date that Mchelle GII was
killed. (V27, TT1664). *“Jackie” drove Shepherd to speak to
| awyers in this case. (V27, TT1666). Soneone told Shepherd that
Nowel | had been shot. No one told himthat Nowell thought Kelvis
Smith had been the shooter. (V27, TT1669).

John Phillip Bryant, Nowell’'s brother, knew Kelvis Smth
and Mchelle GII. (V27, TT1673-74, 1675). Bryant was with his
girlfriend, Vonda Jefferson, when she received a phone cal
about the shooting. (V27, TT1677-78). Bryant saw Nowel | wearing
a sky blue outfit. Bryant and Nowell went to Theresa Speakman’s
house, a friend of Nowell’s. (V27, TT1681). Shortly thereafter,
Bryant, Nowell, and a friend, Mark Lundy drove around town,
drinking and snoking, “that’s what we do.” They drove around
until 9:00 p.m (V27, TT1683). Bryant and Nowell went to Cleo’ s
bar at 10:00 p.m (V27, TT1684). They walked to Cleo’s from
their parents’ house. (V27, TT1695). Bryant stayed outside the
bar, while Nowell played pool. Bryant saw Dawn Dougherty arrive
She got out of her car, spoke to Nowell briefly, and left. (V27,
TT1687). Nowell remained in the poolroom the whole tine. (V27,
TT1689). Bryant left Cleo’'s to visit his girlfriend at 1:15 a. m
Nowel | stayed behind at Ceo' s bar. (V27, TT1688-89). Bryant did

not see any stains on Nowell’s clothing. (V27, TT1690).
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Bryant spoke to Dawn Dougherty as she walked into Cleo' s
bar. Bryant knew who Dougherty was because he worked with her at
Ryan’ s Steakhouse. (V27, TT1693). Neither Nowell nor Bryant was
wor ki ng at Ryan’s when the shootings occurred. (V27, TT1694).

WIillie Nowell testified that he was wearing a blue outfit
the night of the shootings. (V27, TT1714). He said he did not
shoot Mchelle GII and Kelvis Smth on June 15, 2002. (V27,
TT1715). On April 19, 2002, he was shot in the leg by an unknown
assailant. He was hospitalized for twelve days. (V27, TT1716).

Nowel | stayed with relatives after he left the hospital.
Since he was not able to wal k, he used a wheelchair. Eventually,
he went to his girlfriend s house, Carol Smth, in Ol ando.
(v27, TT1717-18). Carol rented a gray Marquis for Nowell to use
to drive to Melbourne. (V27, TT1719). Upon arriving, he spent
time wth his brother, and took his child s nother to the store.
Nowel | and his brother spent time at a friend s house, Tonya
Speakman. (V27, TT1719). After |eaving, Speakman’'s son joined
Nowel| and his brother as they drove around town. They were
snoki ng marijuana. (V27, TT1720). Nowell dropped his brother off
at their parents’ house at 7:30 p.m (V27, TT1721). Nowell
briefly stopped by his baby’ s house to speak with the child s
mother. He returned to his parents’ house at 8:00 p.m (V27,

TT1721). Nowell, his brother, and a friend, Mark, drove around
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town. (V27, TT1722). Eventually, Mark was dropped off, and
Nowel | parked the car in front of his parents’ house. He and his
brother walked to Cleo’'s bar at 10:00 p.m (V27, TT1723). He
pl ayed pool for two hours. (V27, TT1723-24). Nowell’'s brother
remai ned outside. (V27, TT1724). “Dawn” cane to Ceo’ s to see
hi m and he wal ked out to her car. (V27, TT1736). Nowell did not
| eave Cleo’'s bar until after 1:00 a.m (V27, TT1724). He wal ked
back to his parents’ house. (V27, TT1725). He drove around with
Isha and Karnethia Gllis. (V27, TT1725). They stopped at a
Mbbi | e gas station to buy drinks and cigars.’ (V27, TT1726, 1733-
34).

Nowel | worked with Mchelle GIIl at Ryan’s Steakhouse. He
left Ryan’s in Decenber 2001. He testified he did not know G I
was pregnant nor did he know where GIIl and Smth lived. (V27,
TT1726). Nowell has known Kelvis Smith for along tine. (V27,
TT1731). Nowell was not with Jernmine Bellany on the night of
June 14, 2002. (V27, TT1728-29).

Nowel | did not renmenber if he was with Jernaine Bellany on
April 19, 2002, when he was shot in the driveway of a friend s
house. (V27, TT1730). He left the hospital before police cane to

talk to him (V27, TT1731).

" The defense published a videotape fromthe Mbil e gas station
showing the tine between 2:14 a.m and 2:18 a.m on June 15,
2002, with Nowell on the videotape. (Defense Exhibit 2) (V27,
TT1711-12).
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Nowel | had “no idea” who shot him He would have told Pal m
Bay police if he knew who was responsible. (V27, TT1734). Nowel
called “Jackie,” a good friend, to help him get his wtnesses
together. (V27, TT1736). Nowell does not know why Smith bl aned
himfor the shooting. (V27, TT1738).

Penal ty Phase. Nowel | presented four w tnesses. The State

present ed none.

Maria Bryant, Nowell’s nother, was sixteen years old when
Wllie Nowell was born in Melbourne, Florida. (V32, PPh125,
126). She already had one child when she net Nowell’s father
(Vv32, PPh127). Bryant picked fruit for a living and |lived with
an ol der couple. (v32, PPh128). Bryant was 15 years old when she
met Wllie Nowell, Sr., who was 29 years old. She dated an ol der
man because she wanted security and support. (V32, PPh129). She
did not marry Nowell, Sr. He “beat nme for breakfast, |unch and
di nner. Junped on ne by beating ne up, punching ne around,
ki cking nme, dunping nme.” Wen she reported this abuse to the
police, she was told an adult needed to sign for her. She
suffered many head injuries. She never saw a doctor or went to a
hospital. (V32, PPhl130). Bryant and Nowell, Sr., lived together
after Wllie, Jr. was born. Cccasionally, WIlie s father played

with him but Bryant provided the food and enotional needs.
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(V32, PPh131l). Bryant did the best she could raising WIllie,
Jr., gave him*®“a lot of |ove.”

Appel  ant went to the hospital when he was younger due to
the abuse Bryant suffered while pregnant. (V32, PPhl133-34). He
weighed a little over two pounds at birth. He was constantly
sick, so she took himto the hospital. (V32, PPhl134). Appell ant
was a snmall boy and had devel opnental problens. (V32, PPhl136).
Because his head was “real big,” he could not hold it up and
often fell off the couch onto the floor. (V32, PPhl136). Bryant
took Appellant to the hospital at six nonths of age. He was
under nouri shed and underwei ght. (V32, PPhl137, 193). Wen he was
two years old, Appellant was in the hospital and Bryant was
pregnant. She was ill and did not visit Appellant on a
particul ar day. Wien she arrived at the hospital to see him he
had been placed in foster care. (V32, PPh138, 139). Appell ant
remained in foster care until age five. (V32, PPhl140). Bryant
visited himas often as she could. (V32, PPh141).

Bryant nmarried in 1979. Her husband becanme a father figure
to WIllie. (V32, PPh142). Appellant’s stepfather did not
discipline him but Bryant used a belt on him (V32, PPh143,
193). She loved himand wanted himto do the right thing. (V33,
PPh194). Appellant started school at age five. He did “very

well” and always went to school. (V32, PPhl45, 198). At one
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point, he spent one year with his grandnother in the Bahanas
when “he was putting nme through sonme different changes | could
not handle right then.” (V32, PPhl146).

Appel l ant played the druns in his church and hel ped other
menbers out, as well. (V32, PPhl146). At age thirteen, Appellant
and his sister snuck out of the house with their father’s car
keys and went riding. Appellant started spending nights with an
ol der woman, Alma Jean. (V32, PPhl147-48). Alnma Jean gave
Appel | ant noney, shoes, clothes, anything he wanted. Bryant
suspected Alma Jean and Appellant were -engaging in sexual
intercourse. (V32, PPh149). Bryant was in the system as abusing
Appellant. She did not report to police the suspected sexual
encounters between this older woman, A m Jean, and her
thirteen-year-old son, Appellant. (V32, PPh149-50). At age
si xteen, Appellant spent nost of his time at Alma Jean’s. (V32,
PPh150). Bryant never sought psychological help for her son.
(V32, PPh151).

Alma Jean attacked Appellant with a bottle, from his neck
down to his buttocks area. (V32, PPh151-52, 187). Ms. Bryant
did not know how the injuries occurred. “lI only go by what
Wllie told ne and what | seen.” (V33, PPh201). Appellant
convinced Bryant not to report the attack to the police. (V32

PPh152, 201).
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Appel | ant was a good, young man before age thirteen. He was
respectful, and hel ped other people. (V32, PPhl158). He grew up
in a three bedroom hone, and shared a room wth his brother.
(V33, PPh183). Appellant fathered five children with different
woman. He never married any of thembut he is a loving father to
all of his children. (V32, PPh159, 160). Bryant did not know how
he supported his children. (V33, PPh198).

Ms. Bryant took her children to visit her famly in the
Bahamas during sumrer vacations. (V33, PPh192). WIllie had
friends who were bad influences. He listened nore to his friends
than he did his own nother. (V33, PPhl196, 197).

Nowel | played football and played drums in the band. (V33,
PPh201, 202). He never acted in any manner that indicated nental
retardation. (V33, PPh204). Ms. Bryant said he did not showed
sign of any nental illness, ®“If he was, | don't know " (V33,
PPh204- 05). Appellant dropped out of high school in the ninth
grade. (V33, PPh206).

Pastor Ronald G een and WIlie Nowell grew up together.

(Vv33, PPh207, 208). Nowell’s home was a second hone to G een. He

woul d spend the night, “they would take care of ne.” Nowell’'s
famly attended Geen' s church. Nowel | s stepfather, John
Bryant, is a deacon in the church, “prom nent nenbers of the

mnistry.” (V33, PPh209, 215). The Bryant hone was “the fun hone
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a loving famly, very famly oriented. The famly is a very
cl ose-knit famly.” (V33, PPh210, 218). WIllie was funny, out-
going, and very respectful. (V33, V210-11). He did not see
Nowel |’s famly abuse him “nothing that any other parent
woul dn’t chastise their kids for.” (V33, PPh213). WIllie sung in
the choir, played drunms, and attended Sunday school. (V33
PPh215). Wen Nowell and G een were thirteen years old, their
lives took different paths and they saw each other only
occasionally. Nowell was always polite and respectful. (V33
PPh216). The Bryants were good to their son, provided a clean
hone, there was not a shortage of anything. (V33, PPh218-19).
Nowel | never conplained of any abuse. (V33, PPh219). There was
no indication of any nmental inpairnment. (V33, PPh219). Nowel |
understood the difference between right and w ong, and
understood the consequences of his actions. (V33, PPh220).
Nowel | never indicated he was depressed or wanted to harm
hi msel f. (V33, PPh220).

Lisa Gates, manager at Ryan’s Steakhouse, hired Nowell to
work at the restaurant. (V33, PPh227-28). Nowell “was the best
cook | ever had.” No one conpared to his efficiency, his
cl eanliness, his organization. Nowell worked for Ryan’s on and
off. Gates would always rehire him “Wen you have soneone that

good ... and your business depends on it, you do what you have
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to do.” (V33, PPh229). Nowell was not just a good cook. “He was
good for everybody.” (V33, PPh231). Nowell was well-liked by the
patrons and had a loving relationship with his nother and
stepfather. (V33, PPh236, 237). Nowell knew Mchelle GII from
work. They were friendly wth each other and took “snoke breaks
at the sane tinme.” (V33, PPh240). Nowell could have run the
restaurant. (V33, PPh242). He knew the difference between right
and wong, otherw se, she would not have had him around the
restaurant. (V33, PPh244).

Carol Smith was Nowell’s supervisor when he worked as the
head cook for the Department of Corrections.® (V33, PPh246, 248).
He was a role nodel for other inmates, “he took pride in his
wor k.” (V33, PPh248, 249). After Nowell was released from DOC in
1998, they began a romantic relationship and had a child
together. (V33, PPh250). Nowell and their son are very close
(Vv33, PPh251). Nowell “has a good heart.” He treated her well
and was respectful. (V33, PPh252). Nowell| supported his son by
buying him the things he needed. Smth did not ask for child
support. (V33, PPh254). Nowell is smart and could acconplish
anything he put his mnd to. (V33, PPh255). He has no

i ndi cations of nental illness. (V33, PPh258).

8 Nowell was enployed at the Central Florida Reception Center
Ol ando, Florida. (V33, TT247, 248).
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Dr. WIliam Riebsame, psychologist, conducted a forensic
eval uation on Nowell. (V33, PPh262, 268). He nmet with Nowell on
three occasions in 2004 and spent a total of fifteen hours with
him including interviewing and test-taking tine. (V33, PPh270,
301). Dr. Riebsane reviewed all police reports, depositions,
school and nedical records, and prison records. He interviewed
Nowel | s parents. (V33, PPh268, 269). He focused on Nowell’s
intellectual ability, personality characteristics, and enotional
characteristics. (V33, PPh270). The MWl (M nnesota Miltiphasic
Personality Inventory) results were valid. There was no
i ndication of nalingering, exaggerated nental illness, or that
of an enotionally disturbed individual. (V33, PPh271, 272).
Nowel|l is rational and his nmenory is “quite good.” Information
provided by Nowell was verified with school records and was
consistent. (V33, PPh272). Nowell did not indicate he had any
i nvol verent with this offense. (V33, PPh273).

Medi cal records indicated Nowell was born prematurely after
a violent physical altercation occurred between his nother and
father. (V33, PPh273). He returned to the hospital several tines
due to lack of growth, constant vomting and pneunonia. In 1977,
at age two, he was placed in foster care. (V33, PPh274).

Nowel | was arrested and convicted several tines as a

j uvenil e. (Vv33, PPh276) . Nowel | adjusted to the prison
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environment. (V33, PPh279). School records for Nowell’'s |ast
year in school reflect grades from Cs to F's. (V33, PPh281).
The results from Nowell’'s Wde Range Achievenent Test (WRAT)
indicate he is reading on a seventh grade |evel. The Shipley
Institute of Living Scale, an IQ test, indicated an I Q score of
74, “quite low,” which is in the borderline range. An I Q of 100
is the average. (V33, PPh282). A nentally retarded person would

have an 1Q score of 69 or below (V33, PPh283). Nowell’'s 1Q

score of 74 is not “an accurate estimate of his 1Q ... he is not
soneone with a borderline 1Q | anticipate his 1Q is probably
| ow average to average range.” Nowell was not wearing his

gl asses, which he needs, for portions of the test. (V33
PPh283). Nowell’'s neuropsychological test results did not
i ndi cate any kind of neuropsychol ogical deficits, brain damage,
or brain abnormality. (V33, PPh284).

Nowel | self-reported being placed in a learning disabled
classroom in elenmentary school. (V33, PPh284). He tested in the
average or above-average range in the Wsconsin Card Sorting
Test and the Trail-making test. (V33, PPh284).

Nowel | self-reported a history of drug and al cohol abuse.
Dr. Riebsane diagnosed a |earning disorder or disability which
was consistent with Nowell’'s self-report of placenent in a

| earning disabled classroom (V33, PPh285) . Dr. Ri ebsane
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di agnosed attention deficit hyperactivity disorder, based on his
test results as well as his history. Nowell has exhibited a
pattern of JIlimted attention span, inpulse behavior, poor
j udgnment, and disruptive behavior, since early childhood. He did
not have any psychol ogical treatnent. (V33, PPh286).

Nowel | also has antisocial personality disorder. However,
Nowel | exhibits signs that are not consistent with antisocial
behavior. He has relatives and friends that stay in contact with
him in jail. Enployers spoke very highly of him He is close
with his nother and stepfather. (V33, PPh293).

Due to his attention deficit disorder, he does not think in
a logical or rational manner. (V33, PPh293). Sonetinmes his
reactions are appropriate and sonetines they are not. |f al cohol
and drugs are used, there is further inpulsivity and inpaired
j udgnment . (V33, PPh293).

Nowel | was a victim of physical and sexual abuse. He reacts
i mpul sively to survive. (V33, PPh287-88). The sexual abuse
(committed by Alma Jean Small) occurred from age twelve to age

seventeen. (V33, PPh290). Wwen Nowell wanted to end the

relationship with Ms. Small, she violently attacked him (V33
PPh290) .

Dr. Riebsane concluded that Nowell has several nental
health problems but does not suffer froma nental illness. (V33
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285, 305). Due to Nowell’'s attention deficit di sorder,
hyperactivity, and his |earning disorder, his ability to conform
his conduct to the requirenents of the law is inpaired. (V33
PPh294). He suffered from an enotional disturbance at the tine
of the crinme. (V33, PPh294).

Dr. Riebsame interviewed Nowell’'s nother for one hour but
did not interview any other people in preparing for this case.
(V33, PPh301). Nowell’s nother said, “she favored the rod
she woul d whoop himwith a switch.” Nowell told Dr. Riebsanme his
not her used belts and extension cords. (V33, PPh302). She told
Dr. Riebsane that Nowell was involved in his church at an early
age. (V33, PPh303). Although Nowell’s choices were inpulsive, he
did not lack the ability to make appropriate choices. (V33
PPh304). He knows the difference between right and wong. (V33,
PPh305). Nowell is capable of nmaking a plan. (V33, PPh309).
There was no evidence of significant brain abnormality or
neur opsychol ogi cal inpairnent. (V33, PPh311). There 1is no
nmedi cal or psychol ogical solution to nodify Nowell’s antisoci al
personality disorder. Although Nowell is not Ilikely to re-
offend, “there is no guarantee.” (V33, PPh317).

John Bryant, Nowell’'s stepfather, testified he has been in
Nowel |’s life since he was four years old. (V33, PPh319-320).

Br yant and  Nowel | have a nutual nurturing and |oving

36



relationship. (V33, PPh321). Wien Nowel |l was thirteen, he becane
defiant and started a relationship with Alma Jean Small. He
moved in with Ms. Small when he was seventeen years old. (V33,
PPh322, 323). Ms. Small “lured” Nowell to her house by buying
hi m named-brand clothing and shoes. (V33, PPh329). M. Bryant
did not call police on Ms. Small because he did not think she
was hurting Nowell or causing serious problens. (V33, PPh329).
Had he been aware of the sexual abuse perpetrated by M. Snall
Bryant would have called police. (V33, PPh330). After M. Small
stabbed him Nowell recuperated el sewhere, but Bryant could not
recall where. Eventually, Nowell returned home for a short tine.
(V33, PPh324). WIlie was a good son. Bryant spent quite a bit
of time with him Bryant and Nowell also worked together at
Ryan’s Steakhouse for awhile.® (V33, PPh325). Nowel|l did not have
any problens with other enployees at Ryan's. (V33, PPh326).

M. Bryant preferred to discipline Nowell by talking to him
and taking away privileges. Ms. Bryant preferred corporal
puni shrrent, “but she didn’t nean anything by it.” (V33, PPh327).
Nowel | never told Bryant that his nother abused him Nowell

never showed signs that he suffered froma nental illness. (V33,

® M. Bryant has worked at Harris Corporation for twenty-six
years. He worked at Ryan’s for a short tine to nake extra noney
after his children were grown. (V33, TT319, 326).
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PPh328). Nowell is smart and could acconplish anything he put
his mnd to. (V33, PPh328-29).

Alma Jean Small, currently incarcerated, lived with Nowel
when she was thirty years old.?® Nowell “was living on the
streets” before he cane to live with her. (V33, PPh334, 336).
Small provided him with food and a place to sleep, but not
clothing. (V33, PPh339-40). Small knew the Bryant famly. There
was some suggestion that Nowell had difficulties at honme. (V33,
PPh340). Nowell began living with Ms. Small when he was sixteen
years old. (V33, PPh341).!' He was going to school when she net
him M. and Ms. Bryant did not give her any financial support
for Nowell. (V33, PPh341). They did not object to Nowell Iiving
with her. (V33, PPh342). Nowell was good with her son. Nowell
taught himto read and wite, and took himto ball ganmes and the
park. (V33, PPh343).

Ms. Small would not say if she injured Nowell with a bottle
when he was seventeen years old. Although she saw bl ood, she did
not know if he was seriously injured. She had gotten into an
argunent with Nowell. Their relationship ended when she went to

prison. (V33, PPh345).

1 Ms. Small is now forty-one years old. She has been convicted
of three felonies. (V33, TT336, 343).

1 Ms. Small refused to answer whether or not she had sexual
intercourse with Nowel|. (V33, TT341).
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Deputy Patrick Ford, Brevard County Correctional Oficer,
is the Master Control operator for the Justice Center, the area
where defendants are transported through the courthouse fromthe
Brevard County jail. (V33, PPh348, 349). Nowell was not a
pr obl em def endant and was very respectful. (V33, PPh350).

Spencer heari ng. Appellant testified at that hearing, as

did Jackquelyn Davis, a friend of Nowell; Maria Bryant, Nowell's
not her; and Terri Sirois, defense private investigator.

Appellant testified that he grew up with “a little bit of
hard living.” (V2, R255). He was in a foster honme at tines with
| da Mae Spencer who had other foster children. He did not know

113

anyt hing about his biological father except that he went “to
prison or sonething like that.” (V2, R256). VWhen Nowel | was
around 13-14 years old, he started staying with Alma Jean Small,
a wonman 31 years old. (V2, R257). He was 15 years ol d when they
began a sexual affair. (V2, R258).

Nowel | 's nother, Ms. Bryant, was on D lantin because she
had the shakes from all the tinmes Nowell’'s biological father
beat her. (V2, R274). Notw thstanding, Nowell had a great
relationship with her and his step-father. (V2, R285). Hi s

nother married John Bryant, who was a good role nodel for

Nowel |. M. Bryant was a deacon in the church. Nowell attended
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church until he started hanging out on the streets. (V2, R275).
He used to sing in the choir and play drums. (V2, R276).

Nowel | was disciplined at hone to extent he would “call it
nowadays” as abuse. (V2, R276). He had been “whooped” with a

belt with buckles but was never bruised or cut. (V2, R277).

Nowel | had never been diagnosed with Attention Deficit
Di sorder (“ADD’) wuntil Dr. Riebsanme evaluated him before his
murder trial. (V2, R259). He would take advantage of counseling

in prison. (V2, R259). Nowel | had been in prison before, and
went to vocational culinary arts training. He also took GED
cl asses and conpleted Tier prograns for substance abuse. (V2
R260). Nowel | only conpleted the 9" grade, and had to withdraw
from school after that because he went to prison. (V2, R272).
The only problens he ever had in prison was one fight when he
was in youth offender canp and that he snoked cigarettes. (V2
R261) . He al so bet $5.00 on a football ganme one tinme and | ost
comm ssary privileges. (V2, R262).

Nowel I’s children were very inportant to him He has five
children, fromthree different nothers. (V2, R281). He visited
all his children. (V2, R263). He also provided for the children
financially. (V2, R264).

Nowel | had seen people stabbed, had w tnessed drive-hy

shootings, and was shot one tinme. (V2, R266). He worked at
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Ryan’s Steak House at the tine of the nurder. (V2, R269).
Nowel | knew victim GIl from Ryan’s. She was a very good person.
(V2, R270). Nowel| was sorry for GIll’s death. (V2, R271).
Nowel | turned hinmself in when he heard about GI|’s nurder, even
t hough he had nothing to do with it. (V2, R273). He saw hinself
on TV and knew the police were |ooking for him (V2, R274).

Nowell had a rough childhood and made a lot of wong
decisions in his life. He asked the court to spare his life for
the sake of his children. (V2, R277).

Jackquel yn Davis net Nowell after he was incarcerated. She
visited himat the jail quite frequently. (V2, R288). She felt
that Nowell was a caring and concerned person. (V2, R289).
Davis had a son that was very rebellious, and Nowell talked to
him (V2, R289). Davi s assisted defense counsel by going into
t he bl ack nei ghborhood to help find wtnesses. (V2, R290). No
one would speak to the investigator because she was a “strange
face,” i.e., white. (V2, R291). Once she located the w tnesses,
she also gave them rides to depositions if they did not have
transportation. (V2, R291).

Maria Bryant |oves her son, the Appellant. Nowell is close
to his sisters and brothers. Ms. Bryant does not believe
Nowel | committed the crine. Nowell was a good child. He was in

and out of the house, but “my honme will always be hone.” Ms.
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Bryant did not believe Nowell would kill victim G| because the
victimwas nice to her and Nowell. (V2, R312). She did not know
anything about a rift between victim Smth and Nowell. (V2
R313). Ms. Bryant hopes the State finds the real killer. (V2
R313) .

Terri Sirois did the investigative work for Nowell in this
case. (V2, R317). Nowel | was always extrenely kind and easy to
deal with. (V2, R319). Nowell never knew his biological father.
(V2, R321). Nowel | first saw his picture on the DOC website.
M. Bryant, the step-father, was a wonderful nan, and adopted
Nowel | and his sister. M. Bryant always purchased the sane
cl ot hing and shoes for Nowell as he did his own children. (V2, R
321). Sirois does not believe in the death penalty. (V2, R324).

The State presented victim inpact testinmony from victim
Smth (V2, R294-305) and WIllie Me Bristol, victim Smth's
nother and the grandnother of the <child victim GIlI was
carryi ng. (V2, R75-81). GIl was like a daughter to Ms.
Bristol (V2, R307).

During the testinony of Smth, defense counsel asked
whet her Bellanmy gave an order to shoot the victins. Victim
Smth answered that Nowell asked Bellany, “Do you know if we
release him that they wll try to kill wus.” (V2, R304).

Bell any made a notion across his neck. M. Smith knew they were
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going to try to kill them because they were not wearing masks
and anybody on the street would know what that neans. (V2,

R305) .
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SUWARY OF ARGUMENTS

Point 1|: The trial judge properly evaluated the reasons
given by the State for a perenptory challenge which the defense
alleged was racially notivated. The conclusion by the trial
court, which turns primarily on the credibility of the reasons
given, is not clearly erroneous.

Point 11: Nowell clains the prosecutor’s coments denied
him a fair trial. There was no objection to many of the
coments cited as inproper. Wen there were objections, sone of
the objections were not contenporaneous with the comment cited.
Insofar as there were no objections, any error was not
fundanmental . \When there were proper objections, the trial judge
did not abuse his discretion in overruling the objections and
denying notions for mstrial. The conments were fair comments on
the evidence or were not inproper. FError, if any, was harnl ess.

Point I11: Nowel | clainms the prosecutor’s conments denied
him a fair penalty phase. Some of the objections were not
cont enporaneous with the coment cited. Insofar as there were no
objections, any error was not fundanental. When there were
proper objections, the trial judge did not abuse his discretion
in overruling the objections and denying notions for mstrial

Error, if any, was harnl ess.
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Point IV: The claimbased on Ring v. Arizona, 536 U S. 584
(2002) has no nerit, and this Court has repeatedly rejected
simlar argunents. Nowel | was convicted of a prior violent
felony and the nurder occurred during the conmm ssion of both
robbery and ki dnappi ng.

Poi nt V: The State proved the “avoid arrest” aggravating
circunst ance beyond a reasonabl e doubt. Nowell knew the victins
and stated they could identify himif they were allowed to |ive.
The sentence of death is proportional to other death cases. The
trial judge properly found four aggravating circunstances which
out wei ghed t he statutory and non- statutory mtigating

ci rcunst ances.
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ARGUMENT
PO NT |

THE TRIAL COURT' S RULING ON JUROR ORTEGA IS
NOT CLEARLY ERRONEQUS

Nowel | clainms the trial judge erred in allowing the State
to use a perenptory challenge on Juror Otega because the
State’s reason for striking the juror was not race-neutral.

Under settled Florida law, a trial court’s denial of a
challenge to a perenptory strike is reviewed under the clearly
erroneous standard. Mel bourne v. State, 679 So. 2d 759, 764-65
(Fla. 1996) (stating that the trial court’s decision turns
primarily on an assessnment of credibility and will be affirned
on appeal unless clearly erroneous); Rodriguez v. State, 753 So.
2d 29, 41 (Fla. 2000) (reaffirm ng that, because the validity of
a perenptory challenge turns primarily on an assessnent of
credibility, the trial court will be affirned on appeal unless
it is clearly erroneous). The trial court properly applied that
standard, and there is no basis for reversal.

The record shows the following exchanges between Juror
Ortega and the attorneys:

The followng exchanges took place on Mnday,

Sept enber 25, 2005:

BY PROSECUTOR PARKER:
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Q How about M. Ortega, do you believe in the death
penal ty?

A "' mnot crazy about it but if it needs to be used
in certain cases.

Q When you say you're not crazy about it, can you
be alittle nore specific?

A Wll, | nean they have to be proven guilty of a
serious crine.

THE COURT: I["'m sorry, sir, you need to speak up a
little bit.

A They have to be guilty of something great for
that. For instance, say a serial killer, sonebody who
kills every tinme and he's like, he just has no
feelings whatsoever, | don't think a person |ike that

should be in the public.

Q Do | understand you that if it weren't a seria

killer, you don't think you can recommend the death
penal ty even though, under the law that is provided to
you by the Court and the facts that we have in front
of us, it would call for the death penalty?

A If it was proven, yes.

Q You could do that?

A Yes.

Q M. Kozaitis believes in his heart that the burden
of proof beyond a reasonable doubt during the guilt
phase, | can buy that but | think there needs to be an

absolute burden before | could recommend the death
penalty. Do you believe that?

A It has to be just seriously like proof there. If
it's a reasonabl e doubt, yeah.

Q If it's beyond and to the exclusion of a
reasonabl e doubt, you could follow that |aw?

A Yes.
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(V17,

Q Even in the penalty phase?
A Yes, sir.
Q Do you want to do it?

A | don't think it's something |I would be first in
line to do, but if I was chosen for it.

R168-170) .

BY DEFENSE ATTORNEY CHANG:

Q Thank you. M. Otega, to use your words, sir,
you're not crazy about the death penalty. | don't
know what you nean by that. How do you feel about
t hat ?

A Li ke one of the other people said, there have

been sone people that have been sentenced and | ater on
found them innocent of the crime that they were
sentenced to. That's what | nean.

Q It's concerning and that's why we go through this
| ong, | aborious process. W've taken up your val uable
tinme today, we've taken you from your famly, your
wor k, spending tinme asking you these boring questions

but that's why we spend the tine. Qur system |
believe, is one of the best in the world. W go
t hrough this process. ls it perfect? No, we nmke
m st akes.

| guess ny question is, you seem sonmewhat neutral
about the death penalty, that's fine, you're entitled
to your opinion, there's no right or wong answer. |f
we go through the process, the State presents their
proof and you follow the law as the Court instructs
you, would you have any hesitation in recommendi ng a
sentence of death if you deenmed it's appropriate?

A Yes, if | deemit is appropriate.

Q Let's turn it around. |If, after they present al
of their evidence, would you have any hesitation
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recormending a sentence of I|ife if you deened it
appropri ate?

A Yes.

Q You woul dn't have any problens doing that. Let
me go one step further. You' ve also heard the charges
in this case, first-degree preneditated nurder. As a
matter of fact, the judge read off & ght charges, al
relatively serious. She also read a long list of
Wi t nesses.

What about after hearing every single one of those
wi tnesses and they haven't convinced you beyond a
reasonabl e doubt, where that line lies for you that
M. Nowell committed any of these crinmes, sonebody got
killed, would you have any hesitation finding that man
behind me not guilty and wal k out of this courtroonf

A | don't under st and.

Q | mean, we're here talking about the death
penalty, right?

A Ri ght.

Q We don't get to that issue unless you believe M.
Nowel | commtted first-degree preneditated nurder. If
you find that the State proved their case, you need to
decide I|ife or death, you don't even get to
first-degree preneditated rmrurder. Can you follow the

law and find M. Nowell guilty of all of these
char ges?

A No.

Q You can't? Wy?

A You said we're skipping all of the other things.
Q No. When you cane in this norning, the Court
read you the eight charges against M. Nowell.
First-degree nmurder is one that junps out, Kkidnapping

charges, armed burglary charges, grand theft charges,
all these charges. The Court read you a long list of
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(V17,

W t nesses, a bunch of police officers, nmedi cal
exam ner, other people.

Let's say the State calls their wtnesses, an officer
gets on the stand and says | think M. Nowell did it.

An eye witness gets on the stand and says | think M.

Nowel |l did it. An eye witness gets on the stand and
says | think M. Nowell did it. For what ever reason

they haven't convinced you that you think he did it.

Serious charges. Can you follow the law and find him
not guilty if the State has not nmet their burden?

A Yeah, | nean if they have proven it to nme, yes.

Q What if they haven't?

A | guess | would have to waive what is given ne.

Q The Court is going to talk about M. Nowell, as
he sits here right now he is presuned to be innocent,
presuned not guilty. Right now, wthout hearing

anyt hi ng, how woul d you vote, guilty or not guilty?

A It would be hard because | have to have the
evi dence.

TT181-184).
BY DEFENSE ATTORNEY CHANG

Q M. Otega, let me go back to you, going back to

presunption of innocence, and it's not a trick
guesti on. If any citizen were accused of stealing a
$2 bottle of aspirin, it's not the nost difficult
decision in the world, maybe he stole it, maybe he
didn't, not quite sure, we'll let him go. Thi s case
is a different case, it's a first-degree preneditated
mur der case. My question to you is, if the State

fails to convince you or anybody else beyond every
reasonabl e doubt that M. Nowell commtted this crine,
do you have the courage to find him not quilty if
that's what the | aw dictates?

A If that's what the | aw dict at es.

Q Even t hough sonmebody got killed?
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(V17,

A It has to be proven to ne.
Q And if they haven't?

A Then he gets to go.

Q Are you sure about that?
A Yeah.

Q No reservations?

A No.

Q Thank you, sir.

TT194).

BY PROSECUTOR PARKER:

Q M. Otega, do you understand, does everybody
understand that M. Nowell seated here in this
courtroom today, he is innocent of any allegation, any
crime, as he sits here in front of you. Do you

under st and t hat ?
A Yes, sSir.

Q So, if you were asked to render a verdict right
now this very mnute based on what you know about this
case, the lack of evidence that the State presented,
your verdict has to be not guilty. Do you under st and
t hat ?

A Yes, sir.

Q Do you understand that | don't have to prove that
he is not guilty? |If you're not convinced that the
evidence that | presented is sufficient to convince
you beyond a reasonabl e doubt that he is guilty of the
crimes for which he is charged, there can be no

question in your mnd, he wal ks out of here. Does
everybody understand that? | don't care what he's
charged with, | don't care if he's charged wth
killing the president, he wal ks out of here. Does
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everybody understand? This is Anerica. Does anybody
have a problemw th that?

M. Otega, you got a problemw th that?

A | don't have a problemw th that.
(V17, TT194-195).

The follow ng questioning took place two days later, on
Wednesday, Septenber 28, 2005:

BY PROSECUTOR PARKER:

Q Anybody else feel that they are judging the
person?

M. Otega, how cone?

A I just feel like it's just a heavy burden,
sonmething like that..

Q It is a heavy burden.
A And since Monday it was hard to think about it.

Q | imagine it's been weighing on everybody's m nd
si nce Monday, welconme to court.

(V19, TT500-501).

Q M. Otega, what do you think? WIIl your
consci ence, your deep-seeded belief based on the
situation you find yourself in, do you think it wll
override the rules that are given to you by the judge
or can you follow the law and the rules and put your
consci ence asi de?

A It will be tough to.

Q It will be tough.

A | have to followit the way it was.
Q Even if you didn't like it?
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A Even if | didn't like it.

(V19, TT502).

Q M. Otega, difference between beyond a
reasonabl e doubt and beyond all doubt, do you see a

di stinction?
A Yes.
Q Do you feel confortable with that?
A Yes.
(V19, TT503).

Q First row, did anybody not vote in the

| ast

national election? M. Otega, you did not. Anybody
el se in the second row, anybody not vote in the |ast

national election? M. Duff, you did not.
How about the third row?

A (No response.)

Q Ms. Duff. Man, you had Bush up there, the one
everybody wants to hate. What's that other guy's
nane? | forget. How cone?

A I"'m not registered right now | noved back from
anot her state and | didn't register, | plan on it.

Q M. Otega, cone on?

A | was too busy with work.

(V19, TT521).
BY MR PARKER

Q Har dest decision, M. Otega?

A Taking over a store | wasn't ready to take over.

Q Was that a positive decision on your part?
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(V19,

(V20,

Yeah.
Everyt hi ng wor ked out ?
Yeah, | had to retrain nyself but it worked out.

A

Q

A

Q How woul d you descri be yoursel f?
A Hard wor ki ng, nice, quiet guy.

Q

If chosen on this jury, are you so quiet that
everybody is going to nake their decisions around you?

A Gh no.

Q Any police contacts, any way where you feel Iike
you were m streated by then?

A No.
TT536- 537).
BY DEFENSE ATTORNEY MAVW

Q How about the nature of the charge, does it
bot her anyone to sit on this type of a case? kay, we
have Ms. Barczewski, M. Mnsur, M. Otega, M.
Loshel der. And when | say bother, | nean it upsets
you to sone extent that you're having some concerns.

Let's just work fromthe prem se that every juror wll
take their responsibility seriously, realize this my
be somewhat of a stressful tinme for them for the week

or two weeks that you're in trial, let's assune we
will all have those type of feelings.
TT595) .

M. Otega, in your line of work did you ever have an
opportunity to be confronted by soneone?

A Yes.
Q In a situation where you felt threatened?
A No.
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Q Just a happy custoner or sonething?
A Yeah.

Q Not hing where you felt that the police were
needed?

A The only time where the police were needed was
i ke sonebody stealing sonmething fromthe store, which
happens.

Q Sure, on a regul ar basis?
A It happens.
(V20, TT623).

The trial judge addressed challenges to the jurors. The
defense accepted Juror Otega, but the State used a perenptory
strike (V20, TT641). Defense counsel requested a race-neutral
reason and the follow ng occurred:

MR,  MAWN: Your Honor, if | nay, on behalf of M.
Nowel |, the Defense would object to the striking of
M. Otega. I need to point out that M. Otega is
probably of Hi spanic background. He is dark-skinned,
he is the only dark-skinned male other than M.
Bi snath who is on the jury

| believe M. Nowell had a respective panel wth
possibly three people of color, I'm thinking of M.
Cast r o- DeLeon, M. Bi snat h, who may be and |
apol ogi ze, | don't know his background, | want to say
he is of Indian descent, | could be wong but he is a
person of color.

M. Otega is a protected mnority class being
Hi spani c. M. Nowell is a black male and we are
respectfully requesting race-neutral reasons for the
striking of M. Otega.

THE COURT: M. Parker?
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MR. PARKER | apol ogi ze, Judge, is M. Otega of the
class that the Appellant is? | can't recall now
whet her Sl appy speaks to that issue, because he's
black he is objecting to striking any mnority group
from the panel

THE COURT: | have to look it up
MR MAVWN | could share ny know edge of that, Judge.

My understanding is that even a juror who is white can
chall enge any striking if it's based on race grounds,

so there's no particular class. In other words, a
white person still has the opportunity to raise a Nei
chal l enge, a black male has the opportunity to raise a
Neil challenge, any group, that's the Defense's
position and | believe that's the status of the | aw.
THE COURT: | think M. Mawn is probably correct on
that issue, M. Parker. |  haven't reviewed it
recently.

MR. PARKER: wll, | haven't, either. But in an
abundance of caution, | think the Court should accept

t hat position.

My reasons are two-fold. Nunber one, as | look at it,
he appears young and of a simlar age to the
Appellant. | would think that M Otega would relate

to the Appellant based on age.

Second of all, | noted that his wfe works for
Devereux, which is a childcare nurturing facility.

| am concerned, based on philosophies wthin the
famly, that he may not be able to follow the | aw when
it cones to the actual, 1in any phase of this
parti cul ar proceedi ng.

THE COURT: What specific answers did he give that
woul d warrant that concern? | don't recall any
specific answers that would raise that concern about
follow ng the | aw

MR. PARKER: There is no specific answers. But
following the law, | would argue, is what we use to
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deternmi ne whether or not a cause challenge is granted,
whet her or not that person can follow the |aw.

My race-neutral reason is, in spite of the fact that

he said he could follow the law, | don't particularly
like him 1 don't think he is going to be the kind of
juror that I would like. And for those reasons which
were race-neutral, 1'm asking the Court to proceed

with allowing nme ny perenptory chall enge.

| believe the Court would have to find, under those
circunstances, those aren't reasonable, correct ne if
l"'m wrong, Counsel , whether or not those are
unreasonabl e reasons to strike himperenptorily.

MR. MAWN:. Judge, | need to preserve this issue, and |
understand M. Parker's objections.

Qur position is those are not race-neutral, that's not
a reflection in any way on M. Parker's character.

|"m just sinply stating, on behalf of M. Nowell, M.
Ortega has a sister who is in |law enforcenent. That
would normally be sonmething that the State of Florida
-- or involved in |l aw enforcenent, that would normally
be a characteristic that wuld be sonmewhat nore
state-oriented.

He's a hard-working individual, he works in retail at
a 7-Eleven, he said he would follow the law, even if
he didn't like it. There is nothing that | heard that
would indicate he wouldn't support the State's
posi tion.

Qur only suggestion is that he happens to be a person
of color, so we object to the State's grounds.

MR. PARKER: And this is why, because we have
perenptoral challenges, the problem | have with it is,
in the past it's not |ike sonmebody's face. The
problem is, well, listen, you can't strike anybody
from now on because of race. All mnorities have a
right to sit, they have a right to sit, can't strike
t hem because of race.
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My reason for striking him is that he's young and
appears to be the same or simlar age as the
Appel lant, that's ny first reason. | think that's
sufficient for a perenptory chall enge, whether or not
it goes for cause for his inability to actually

follow the | aw.

| think he would associate hinmself with the Appell ant
because of his age. | think he | ooks at the Appell ant
and says, you know, that could be ne. As a result,
it's going to be nore difficult for him if not
i npossible, to actually do what's asked of him in
terms of follow ng the | aw

For that primary reason that |'m asking that he be
stricken, that perenptory challenge, | don't want to
confuse it wth a cause challenge unless the Court
finds that ny race-neutral reason is not reasonable.
Certainly, that's within the discretion of the Court.

THE COURT: Let me pull up Slappy. Are there any
others after Slappy that | need to review on this
i ssue?

MR. MAWN:  Neil v. Slappy.

THE COURT: Do you happen to have the citation?

MR. MAVN: If the Court wuld allow nme the
opportunity, | could go into ny notes.
THE COURT: | would like to review it so |I can nmake

sure | follow the law on this issue.

MR, MAWN: | need for the record to state the
followng, that the victimin this case, M. Kelvis
Smth, is of the sane age as M. Otega, as well. He

is also a bl ack nmal e.

Qur position is that the State's reasons for striking,
that there would sonehow be synpathy toward M. Nowel |
but also be valid reasons for keeping himon because a
young, black male of simlar age was shot.. Wth the
Court's permssion, I'll look for the case |aw.

THE COURT: Is Neil NNE-1-L or Neal ?
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MR. PARKER. N-E-I-L, | believe.

THE COURT: I'"'m just doing the search since | don't
have the citation. State v. Neil; and State .
Sl appy.

MR.  MAVN Judge, | have a case that the Court nay
Wi sh to review Again, these cases are very old, |I'm
using a notebook that may be outdated. The sinple

blurb on it states --

THE COURT: VWhat's the name of the case? Wight v.
State, 586 So.2d 1024. The holding is both juror and
Appel l ant were black nales, sane age. They say that
is an invalid race-neutral reason for striking. Juror
not making eye contact with attorney is also not a
valid race-neutral reason. One of the reasons that
the State of Florida suggested is the sanme age.

MR,  NMAVWN Reed v. State cited at 560 So.2d 203. A
feeling about the juror is an invalid reason to
strike. Does the Court have the Neil cite?

THE COURT: Yes, 457 So.2d 481.

MR. MAWN:.  Thank you.

MR. PARKER: Dorsey v. State, a Suprene Court case
868 So.2d 1192.

THE COURT: Thank you

MR. PARKER: Decenmber 18th of 2003.

THE COURT: Got it. It was on ny list, | hadn't
gotten down to that one yet, |I'm trying to review
t hese.

|"msure that's not going to help you, M. Parker.

MR. PARKER: May not. They also cite Hernandez v. New
York, 1991

THE COURT: Must be a United States Suprene Court
case.
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MR. PARKER: Correct.
THE COURT: What's the cite?

MR. PARKER: Her nandez v. New York at 500 US. 352,
111 S. C. 1859, 500 U.S. 352, 114 L.Ed. 2d 395 (1991).
They cite Batson, when they say once the opponent of a
perenptory chall enge nust establish a prim facie case
of racial discrimnation, step 1. That has not been
done show ng prim facie case of raci al
di scrim nation.

Burden of production shifts to proponent of the strike
to cone forward with a race-neutral explanation. The
nere fact that a person appears to be, and | wll
admt, appears to be H spanic and has a H spanic nane,
| don't believe is enough to nake out a prima facie
case for racial discrimnation.

Says the burden would shift to ne and then | would
have to come forth with a race-neutral explanation,
step two.

If the race-neutral explanation is tendered, the trial
court nust then decide, step 3, whether the opponent
of a strike has proved pur posef ul raci al
di scrim nati on.

The second step of this process does not demand an
explanation that is persuasive or even inplausible.
At the second step of the inquiry, the issue is the
facial wvalidity of the prosecutor's explanation

unless discrimnatory intent is inherent in the
prosecutor's explanation, the reason offered will be
deemed race-neutral. That's citing Hernandez v. New
Yor k.

THE COURT: Are you citing Hernandez v. New York?
MR. PARKER  Basically.

THE COURT: So that's a Florida Suprene Court case.
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MR. PARKER: That's the footnote and | just read you a
cite from Hernandez, the Suprene Court case. There's
an awful ot of discussion in there about it, Judge.

THE COURT: But the opening paragraphs discuss the
State's race-neutral reason for striking the two
Hi spani c- speaki ng Latino perspective jurors and that
he doubted their ability to defer to official
transl ation of anticipated Spani sh | anguage testi nony.

MR. PARKER: I would suggest it's distinguishable
because therein the State has created a, what's the
word I'm | ooking for? | would have to engage in a
series of strikes that would indicate an intent to
strike all Hispanic nales. In that case there were
two Hispanic nales and that would, | think, establish
State's intent to engage in that kind of perenptory
strike. In this case | have not stricken M. Bisnath
who is clearly a nman of color. | don't see any
ot hers.

THE COURT: | believe the only three are, as M. Mwn
had indicated, Ms. Castro-DeLeon and M. Bisnath and
"' mnot even, | would have to see M. Otega again. |

don't recall him necessarily being dark-skinned, he
mght be a little darker than you, M. Mawn.

MR MAWN: For the record, I'ma white Caucasian nal e.
My inpression of M. Otega is that he is Hi spanic and
the State can comment on that, Judge. Qovi ously, we
| ooked at the same person.

| also need to point out, there was a M. Martinez who
was al so on the jury.

THE COURT: He was a State cause chall enge.

MR, MAWN: He was stricken for cause and again, we're
not contesting that particular strike. ['"m just
saying there were four people of color that we had out
of fifty. One was stricken for cause.

MR PARKER: Pattern is the word I'm |ooking for,
Judge, is the State engaging in some pattern.

MR, MAVWN: Qur position is that the pattern needs to
start somewhere. The first strike, if it's not based
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on race-neutral grounds, should be overturned. It
doesn't matter if you do it one tinme o fifty tines,
the question really 1is, are you doing it for
nonrace-rel ated reasons.

MR. PARKER: Once we passed M. Bisnath, your Honor
and clearly M. Bisnath is older than the Appellant.

| think, certainly under those circunstances, then
it's credible credence that the State's position that
we're striking him because of his age and the
potential to identify wth the Appellant would be
because of age.

MR MAWN. Would the Court | ook at Wight v. State?
THE COURT: Yes, | had that out just a mnute ago

MR,  MAWN: Because ny notes seem to indicate that
woul d be an invalid reason for a strike.

THE COURT: It says that the prosecutor cannot base
it's wuse of a perenptory <challenge to exclude
perspective juror on the basis that the juror would be
partial to the Appellant because they were both
African-Aneri cans.

MR. PARKER: | agree with that, that's clearly not a
race-neutral reason.

THE COURT: That was in the headi ng.

MR. MAWN: Judge, I'll need to pull that case. Again,
|"'m dealing with headnotes that | have which really
have been in this book for many years. And |
apol ogi ze, |1 have not read the case but it seenms to
suggest that both jurors and Appellant were black
mal es of the same age and that may have been a reason
for the strike.

MR.  CHANG Judge, If | my interject, M. Parker
wants to say that his race-neutral reason is because
the juror is at a relatively young age and he could
relate to M. Nowell of simlar age.

| would like to point out that the surviving victimin

this case, M. Smith, is approximtely the same young
age, as is the deceased victimin the case who was a
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young i ndi vi dual . So he could certainly also relate
to the surviving victimas well as the deceased victim
based on age.

THE COURT: In the Wight case, M. Wight, an
African-Anerican, tinely objected after the State
perenptorily excused three African-Anerican nmenbers of
the venire, and the trial court properly exercises its
discretion or required the State to explain the
chal | enges. This part of the procedure was spelled
out in Slappy and it goes on to explain where the
burden shifts.

VWile the reasons need not rise to the |evel
justifying a challenge for cause, they nevertheless
must consist of nore than the assunption that the
venireman would be partial to the Appellant because of
their shared race.

In Wight it says, the State explained its challenge
of venire nmenber by saying that Salter "would be able
to identify hinself nore with the Appellant, since
they are both black nales of essentially the sane

age. " Alternative ground explaining that there had
been no eye contact between Salter and the prosecutor
and "I felt unconfortable about that.."

Maybe you can help ne out with this, M. Parker, left
on the jury from yesterday that includes severa
mal es, were any of those nales that were not of color
youthful in simlar ages? For the record, | don't
have those juror questionnaires because we handed out
all three copies to the three attorneys.

MR. PARKER: For cause, M. Ricciardi, we all agreed
that he couldn't do it because he recalled the event.
Hs wife was pregnant at the tine.

THE COURT: |I'msorry, the ones that were not excused.

MR.  CHANG The only young person remaining on the
jury would be M. Collins.

MR PARKER: That's correct.

THE COURT: Il wll, at this tinme, exercise ny
discretion and find that the State's race-neutra
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reasons are reasonable from their point of view and
allow that strike to remain

MR,  MAWN: On behalf of M. Nowell, please note our
obj ecti on.

(V20, TT641-655). 12
The State recognizes that Hispanic is a group which

qualifies as a cogni zabl e cl ass. State v. Alen, 616 So.2d 542,
455 (Fla. 1993).

The procedure to be followed when there is a challenge to a
juror in a cognizable class is threefold. Step 1 requires:

a) a party must nmake a tinmely objection on the basis
of race;

b) the party nust show that the venireperson is a
menber of a distinct racial group; and

c) the party nust request that the court ask the
striking party its reason for the strike.

If these initial requirenments are net the court nust
ask the proponent of the strike to explain the reason

for the strike.

Mel bourne v. State, 679 So. 2d 759, 763-764 (Fla. 1996). Step 2
requires the proponent of the strike to come forward with a
race- neutral explanation. Step 3 requires the trial judge to

determ ne whether the explanation is facially race-neutral. In

2 The State notes that the statement in the Initial Brief that
“Later in the trial, it was learned that M. Ortega was a 2000
graduate of the University of Florida” is not correct. (lnitial
Brief at 9, 52). M. Collins was a graduate of the University of
Florida, and this fact was revealed after M. Collins and the
prosecutor inadvertently talked to each other in the restroom
(v22, TT915). There is nothing in the record that Juror Otega
had any involvenent with this case after he was excused.
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the third step, the court's focus is on the genuineness of the
expl anation, not its reasonabl eness. If the court Dbelieves
that, given all the circunstances surrounding the strike, the
explanation is not a pretext, the strike wll be sustained.
Mel bourne, 679 So. 2d at 765.

The explanation will be deemed race-neutral for step 2
purposes as long as no predomnant discrimnatory intent is
apparent on its face. If the explanation is not facially race-
neutral, the inquiry is over; the strike wll be denied.
Mel bourne, 679 So. 2d at 764. Perenptory challenges are
presuned to be exercised in a nondiscrimnatory manner, and the
trial court’s assessnment of credibility will be affirmed unless
clearly erroneous. Mel bourne, 679 So. 2d at 764.

Applying these principles to this case, the procedure was
closely followed and the trial judge determ ned the reasons
given by the prosecutor were race-neutral. Those reasons
i ncl uded age and phil osophy. A perenptory challenge based on
age is permssible as a race-neutral reason. Saffold v. State,
911 So.2d 255, 256 (Fla. 39 DCA 2005). A juror’s equivocation
about the death penalty or “disconfort with” the death penalty
is |likew se a race-neutral reason. Morrison v. State, 818 So.2d
432, 443-444 (Fla. 2002), citing San Martin v. State, 717 So.2d
462, 467-68 (Fla. 1998), and Walls v. State, 641 So.2d 381, 386

(Fla. 1994). For exanple, in Floyd v. State, 850 So.2d 383,
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393-395 (Fla. 2002), a juror gave an equivocal answer regarding
his views on the death penalty. This Court held that basing a
perenptory challenge on an equivocal response about the death
penalty was race-neutral. Fl oyd, 850 So.2d at 395). See al so
Farina v. State, 801 So. 2d 44, 50 (Fla. 2001) (juror voiced
hesi tancy about the death penalty); Cobb v. State, 825 So. 2d
1080, 1083 (Fl a. 4th DCA 2002) (juror’s age and “liberalisni).

Nowel|l has failed to denonstrate that the trial judge' s
credibility-based decision regarding the genuineness of the
prosecutor’s race-neutral reason was clearly erroneous, and the
presunption of a nondiscrimnatory exercise of a perenptory
chal l enge has not been overcone. This court has repeatedly
stated that it “nust rely on the superior vantage point of the
trial judge, who is present, can consider the deneanor of those
involved, and can get a feel for what is going on in the jury
sel ection process.” Files v. State, 613 So. 2d 1301, 1305 (Fla.
1992) .

The trial court properly applied settled Florida |aw and
found that the State’'s reasons for the perenptory chall enge were
not pretextual, but rather were genuine. That is the decision
that the trial court nust nmake in eval uating an objection to a
perenptory challenge, and the trial court commtted no error.
Floyd v. State, 850 So. 2d 383, 394-95 (Fla. 2002); Farina

(Anthony) v. State, 801 So. 2d 44, 50 (Fla. 2001); Smth wv.
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State, 699 So. 2d 629, 636-37 (Fla. 1997) (rev’'d on other

grounds). There is no basis for relief.
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PO NT ||
THE TRIAL JUDGE DID NOT ABUSE HER DI SCRE-
TION BY OVERRULI NG OBJECTI ONS AND DENYI NG
THE MOTION FOR M STRIAL DURING THE GUILT
PHASE CLOSI NG ARGUMENTS
Nowel | clains the prosecutor nmade inproper argunents that
denied him a fair and inpartial trial and were so harnful or
fundanmentally tainted that the only renmedy is a new trial. The
control of prosecutorial coments to the jury is wthin the
trial court's discretion, and the standard of review is whether
the trial judge abused his discretion. Conde v. State, 860 So.
2d 930, 950 (Fla. 2003). This Court has stated that “we
respect the vantage point of the trial court, being present in
the courtroom over our reading of a cold record.” Smth v.

State, 866 So. 2d 51, 64 (Fla. 2004).

ol den Rul e. Nowel | s clains the prosecutor violated the

prohi bition against “golden rule” argunent s in several
i nstances. The transcripts show the followng regarding this
i ssue:

MR. PARKER (Prosecutor): The judge wll instruct you
that when the defendant takes the stand you are to
apply the same rules in judging that wtness's
credibility as anyone else's credibility.

Was M. Nowell honest with you? WAs he honest when he
inplied that he didn't know M. Bellanmy? | suggest to
you, that's not true. | was, on the 19th of April of
this year when | got gunned down at 2254 Washi ngton
Street and by all accounts was lying in the driveway
of that house, not blocks away, not blocks away from
M. Bellany, in the driveway while M Bellanmy was in
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t he house. Both of them gunned down. Is that just
happenstance? |s that just fortuitous?

I'"'m walking along the street and | happen to get
gunned down with Jernmai ne Bell any. And oh, yeah, we
just happen to get picked out of a photographic |ineup
by Kelvis Smth, we just got picked out of a hat.
Shane on M. Smith. He doesn't like us, so he's going
to accuse us with this. He wants you to believe that
a human being in the comunity would just say, Hum
who do | want to pay? Ladies and gentlenen, that's
j ust nonsense, nonsense.

Mchelle GII speaks to you through the evidence.
Mchelle GII tells you about that evening and early
norni ng hours before she died. And along with the
testinony of M. Smith, Mchelle tells you this, | was
pregnant, approximately seven nonths, | had a viable
child in ne. It was Kelvis's child. I  worked at

Ryan's Steakhouse where |'ve worked for years.

| worked with WIllie Nowell. WIllie knew ne, he knew
Kel vi s. | didn't hurt WIllie. | didn't threaten him
| didn't point a gun at him | didn't call him nanes.

There's nothing to suggest that that poor sole [sic]
did a thing other than work and go honme and carry her

child.*?

Counsel would have you believe because there was
marij uana, shane on her. Well, let's just excuse the
sl aughter that occurred in that closet. Let's just
say, You know what, M. Nowell? W forgive you. She
snoked sone pot. Pl ease don't do that. Pl ease don't
do that.

And what the evidence tells us for Ms. GIl is that

when they got hone that night, there were these two
men who cane through the back porch area. You've seen
t he phot ographs, you've seen the broken glass, you've
seen how they cane through the back door, you saw how
they got in the house.

13 The bolded sections are the sections cited in the Initial

Brief.
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(V29, TT1881). There was no objection to the section cited in
the Initial Brief. This argunment was not Gol den Rul e argunent
and did not ask the jury to put thenselves in the victims
shoes. This argunment was a fair coment on the testimony of
Nowel | who testified he did not know Smth, and on the theory of
defense that Smth was the only witness and was making up his
testinony. Gll's relationship to Nowell was relevant to the
fact she and Smith knew himand could identify him An attorney
is allowed to argue reasonable inferences from the evidence and
to argue credibility of witnesses or any other relevant issue so
|l ong as the argunent is based on the evidence. MIller v. State,
926 So.2d 1243, 1254 (Fla. 2006); Craig v. State, 510 So.2d 857,
865 (Fla. 1987). Arguing a conclusion that can be drawn from
the evidence is pernissible fair coment. Mann v. State, 603
So.2d 1141, 1143 (Fla. 1992).

Nowel | s next cite pertains to the foll ow ng:

MR. PARKER In the face, the gun, the gun. Wat was

M. Nowell and M. Bellany thinking when they entered

the house with the gun? Wat were they thinking when

they put the gloves on, M. Nowell having a skull cap.

VWhat were these people thinking when they traveled to

this house? \What were they thinking when they broke

the glass to get in? VWhat were they thinking when

they drew down on two unarned people, one of them a

worman, Mchelle GII. \Wat were they thinking?

Wien we | ook at their actions, they asked M. Kelvis

Smith to lie down in the living room area. They tied

himup with cord. He did, he laid down. Wiy did he
do that? He had a gun in his face.
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VWhat was Mchelle G|l doing? Wat was in her mnd?
She was crying, begging, she was begging. M chel |l e
GIll, what was going on in her mnd? I"m going to
di e. Ladies and gentlenen, if she didn't think she
was going to die when they first wal ked in, when they
herded those two people into that closet, let there be
no doubt that those people knew what their fate was.

Let there be no doubt when the hand canme across the
throat, their fate was sealed and it was sealed in
their presence, and M. Smth and Ms. G| could do
nothing but wait for it to happen. Not hi ng, except
think about being killed, think about being killed.
To think about her wunborn child. For M. Smth to
t hi nk about his inability to help her.

This isn't TV, this really happened. This really
happened. No reason for it, not any kind of reason
for it, no justification.

Was M. Nowell justified because he thought M. Smith
was the one that shot hin? You know, M. Nowell is
justified in going to the police. W're a l|land of
| aws. See, M. Nowell and M. Bellany, that's not
what they said to thenselves, and we know that because
they filed no police report.

MR. CHANG (hjection. Facts not in evidence.

MR. PARKER: Arguing state of mnd based on their
actions, Judge. | think that's fair.

THE COURT: 1'Il overrule the objection.
(Vv29, TT1884). There was no objection to the section cited in
the Initial Brief. Al t hough defense counsel did object to
“facts not in evidence;” this was in reference to Mwell’s not
filing a police report. To preserve an issue, a litigant nust
first make a tinely, contenporaneous objection. Second, the

party nust state a legal ground for that objection. Third, there

must be a specific contention asserted as |egal ground for the
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objection. Harrell v. State, 894 So. 2d 935, 940 (Fla. 2005).
Furthernore, the portion cited was proper argunent as to
preneditation and was a fair comrent on the evidence.

The final alleged “golden rule” violation occurred when the
prosecut or argued:

M. Smith on that night, throughout the period of tine

that he had to watch and listen and fear in that

house, and | ook at those guns and watch in fear at
what was taking place, would he ever forget that M.

Wllie Nowell was the man, along with M. Jernaine
Bel | amy, who shot them to pieces in that closet? No.
No. No. No one, no one would forget that. No one

coul d make that m st ake.

What did he say? Wiat is another reason why this is

going to be inprinted in his mnd forever? | saw the
bullets comng down the wall. | saw them com ng down
the wall. Can you i nagi ne? | can't even inmagine
t hat . He must have been terrified, along with his
girlfriend. WIIl he ever forget? |Is he equivocal?
No.

Does he have a college degree? No. By his own

adm ssi on he understands what goes on in the streets.
But by his own adm ssion he's been in trouble before
with the law. Welconme to M. Smith's world.

M. Smth's world where WIlie Nowell and Jernaine
Bellamy can take a .45 caliber handgun and a .32
cal i ber handgun and walk you into a closet and shoot
her eleven tines. Use your own recollection. I
believe the nedical examner said eleven wounds,
somewhere around seventeen holes, perforation holes in
her body. By his own testinony the logic is those two
bul l et holes in the head caused pretty nuch imredi ate
death. The other wounds did not.

VWhat was Mchelle GII thinking when the first bullet
struck her? The second bullet? The third --

MR CHANG |'mgoing to object. May we approach?
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THE COURT: Counsel, approach the bench.

(Whereupon, a bench conference was had, out of the
hearing of the Jury.)

MR. CHANG  Judge, again | know it's argunment but he
doesn't need to stress what she's thinking in terns of
nmental state. Second of all, he's again appealing to
the jury's enotions and playing on their synpathy.

THE COURT: M. Parker?

MR. PARKER: | think what's going on in their mnds is
crucial to this particular case. MNw the evidence is
the evidence. | should be allowed to argue that.

THE COURT: "Il overrule the objection. | don't
think it's fair for you both to be arguing on the sane
case.

MR. CHANG Judge, this is the third time we would
renew our notion for mstrial. M. Parker kept on
raising the issue --

THE COURT: I"ve overruled your objection. Your
notion is deni ed.

MR, CHANG Thank you

(Bench conference concl uded.)
(V29, TT1895-96). There was no contenporaneous objection to the
first bolded section which Nowell now alleges was inproper
argunent, and the objection to what GII was “thinking” was an
objection to synpathy, not a “golden rule” objection as raised
in the brief. The trial judge did not abuse his discretion in
overruling the objection. The argunment paled in conparison to
the facts, and the argunent was not designed to invoke synpathy.

M chell e was shot eleven tines while trapped in a closet. The
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prosecutor is allowed to argue the facts of the crines. In any
case, the objection was raised at the third bullet, and the
i npact of eleven bullet shots was conpletely | ost.

I n Hutchinson v. State, 882 So.2d 943, 954 (Fla. 2004), the
defendant clainmed the prosecutor was making inproper *“golden
rul e’ argunments. This Court stated that:

The proper exercise of closing argunent is to review
the evidence and to explicate those inferences which
may reasonably be drawn from the evidence. Bertolotti
v. State, 476 So.2d 130, 134 (Fla. 1985); see also
Robi nson v. State, 610 So.2d 1288, 1290 (Fla. 1992).
The prosecutor in this case acted properly in asking
the jury to nake reasonable inferences from the
evi dence presented at trial.

As in Hutchinson, the prosecutor here was draw ng reasonable
inferences and not asking the jury to place thenselves in the
pl ace of the victim

| npr oper argunents. Second, Nowell <clains the argunents

regarding the co-defendant’s invol venrent (V29, R1886), and that
the victinse were “caged” are inproper coments. (V29, TT1888).
There was an objection only to the second statenent, after which
Nowel | noved for a mstrial based on that statenment and previous
coments. (V29, TT1889-90).

The first argunent involved the follow ng:

MR. PARKER: Wy weren't there any fingerprints?

Let's ook at what they were thinking, let's |ook at

what they did to cone to that conclusion. They didn't

want any fingerprints. No fingerprints. Wy is there

no DNA? W admt it. Guess what? M. Nowell and M.
Bellany didn't bleed in that house. None of the
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testimony suggests that. None of the testinony
suggests that M. Bellany got any closer to Ms. G|
than to hold a gun on her while she whinpered and
begged.

MR. CHANG Your Honor, | object. Arguing facts not
in evidence. Move to strike.

THE COURT: Overrul ed.
(Vv29, TT1886). This comrent was a fair conment on the testinony
of Kelvis Smith regarding Mchelle’'s actions while they were in
the closet. These facts were in evidence. Nowell| does not cite
any case to support his position, and the only objection to this
evidence was that the facts were not in evidence. Smith
testified that Mchelle d4Gll was “begging” and was “rea
hysterical, real enotional.” (V22, TT1024). He also testified
Mchelle GII was “yelling, crying” when the two gunnmen started
shooting. (V23, TT1108). There were facts in evidence, and this
argunent was a fair comment on those facts.

Next, the prosecutor argued:

And the cut cord on the vacuum cl eaner consistent with

the <cord that was recovered at the  hospital,

consistent with the cord M. Smth says he was tied

Wit h. Wiy did they do that? Wy did they need the

cord when they had the guns? | suggest to you that

that action constitutes their state of mnd because

all they wanted to do at that tinme is shoot the fish

in the barrel, and that's what they did. They were

caged in essence, caged human beings --

MR, CHANG Judge, objection. My we approach?

THE COURT: Counsel, approach.
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(Whereupon, a bench conference was had, out of the
hearing of the Jury.)

MR. CHANG  Judge, | can let M. Parker get away with
sone enotional stuff, but when he starts talking about
sl aughter, caged human beings and herding them |ike
cattl e, al | those references and netaphors are
i nappropriate at this tine.

If he wants to tal k about they were shot and nurdered
and so on -- but these netaphors are inappropriate and
they' re designed to invoke synpathy. He is playing on
the synpathy of the jury, he's not talking about the
facts of the case.

There are other ways he can refer to the shooting, the
murder, the killing, | think those are appropriate
ternms, but the netaphors are just inappropriate.

MR. PARKER: Judge, they may indeed be colloquialisns
for what actually occurred, and | think that | can
argue those facts to the jury.

THE COURT: \What about caging? That's a netaphor used
i nappropriately.

MR. PARKER: |I'll get away fromthat.
THE COURT: |1'IIl partially sustain the objection.
MR. PARKER | understand.

MR, MAVWN: Your Honor, at this time M. Nowell would
nove for a mstrial based on the comrents of the State
of Florida. The problemis that the State of Florida
has been continuously making an enotional appeal to
the jury to convict as opposed to using the evidence
at hand and argui ng persuasively fromthat evidence.

Qur position now is that he has gone to the point
where the jurors cannot fairly look at this evidence
in a rational way. Qur position is that M. Nowel
cannot receive a fair trial

THE COURT: M . Parker?
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MR. PARKER: Judge, |'ve argued the evidence in a very
cl ear and concise way. | see nothing that indicates
that 1've stepped over the |ine. I"'m follow ng the
mandate of the court.

THE COURT: | wll deny the notion.

(Bench conference concl uded.)

(Vv29, TT1888-90). The trial judge did partially sustain the
objection, and it appears that the portion that the trial judge
sustained was the reference to “caging.” The argunent was not
i mproper. “Caging” would be an accurate description of how Smth
and GIll were treated. See Brooks v. State, 762 So.2d 879 (Fla

2000) (victimdid nothing to deserve being “shot like a rabid dog
on the driveway of his hone” proper argunent and based on
i nference from evi dence). They were both tied and bound, then
the 475-pound Smith ordered into a closet with a 7-nonth
pregnant G 1. This description was a fair coment on the
evi dence.

Rel i gi ous reference. Third, Nowell alleges the prosecutor

i nproperly made an inproper religious argunent. (V29, TT1893).

There was no objection to this argunment. The argument was:

Now, nuch to do has been nmade about M. Smth's
identification. Thank you, God, that you nake the
determ nation about what occurred involving the
i dentification. | don't get to make that decision,
the judge doesn't, the Defense counsel doesn't, you
make that decision

Did M. Smith know WIllie Nowell and Jermai ne Bel |l anmy?
First question. The testinony that cane before you is
that he did, not only from M. Smth but fromall the
ot her witnesses who testified.
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The wormen at Ryan's Steakhouse. Man, they have no axe
to grind. Did Kelvis know Wllie Nowell? Dd Wllie
Nowel |  know hi nf Yes. That question is answered
unequi vocal |y yes.

Does M. Smth have sonme reason to lie, such an
overpowering notivation to lie to you about who did
this to him and to his pregnant girlfriend that he

would lie to you? The overwhel m ng, overwhel m ng
answer is no, he has no reason to lie. Even if he
bel i eved he was m staken, he has no reason not to tel
you that, because by his own testinmony, | want the
ri ght people.

(V29, TT1893). There was no objection. The reference to “God”
was so fleeting that even defense counsel did not find it

of f ensi ve.

Fundanental error. Trial counsel nade no objection, or

cont enpor aneous objection, to many of the comments. These issues
are not preserved for review and thus not cogni zable on appeal.
See Chandler v. State, 702 So. 2d 186, 191 (Fla. 1997); Kilgore
v. State, 688 So. 2d 895, 898 (Fla. 1996). The only exception
to this procedural bar is where the prosecutor's comments
constitute fundanental error. Bonifay v. State, 680 So. 2d 413,
418 n.9 (Fla. 1996). Fundanental error is defined as the type of
error which "reaches down into the validity of the trial itself
to the extent that a verdict of gquilty could not have been
obtai ned without the assistance of the alleged error."” Kilgore,
688 So. 2d at 898. See Walker v. State, 707 So. 2d 300, 316
(Fla. 1997) ("imagine" the suffering of the victins reflects a
poor choice of words, but is harmless beyond a reasonable

doubt); Zack v. State, 911 So. 2d 1190, 1207-1208 (Fla. 2005)
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(using the term "imgine," does not rise to the Ilevel of
fundamental error or "reach down into the validity of the trial
itself”); Farina v. State, 937 So.2d 612, 626-634 (Fla.
2006) (religious argunent); Bonifay v. State, 680 So.2d 413 (Fl a.
1996) (bi blical references; use of word “exterm nate”).

Nowel| has failed to show these issues were error, nuch
| ess fundanmental. See Hodges v. State, 885 So.2d 338, 368 (Fla.
2003) citing Maddox v. State, 760 So.2d 89, 94 (Fla. 2000)(heavy
burden on defendant to establish fundanental error).

Harm ess error. The only argunents which were properly

preserved were the “caged” coment and that M chelle “whinpered
and begged.” Both of these comments were fair comrents on the
evicence. Error, if any, was harn ess beyond a reasonabl e doubt.

State v. DiGuilio, 491 So.2d 1129, 1139 (Fla. 1986).
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PO NT |||

THE TRIAL JUDGE DI D NOI' ABUSE HER DI SCRE-
TION BY OVERRULING OBJECTI ONS AND DENYI NG
THE MOTION FOR M STRIAL DURI NG THE PENALTY
PHASE CLOSI NG ARGUMENTS

Nowel | clains a new penalty phase is required because the

prosecut or nmade i nproper argunents.

The first coments were:

Justice, you hold justice in your hands. Justice is,
we tried to capture this notion of justice and we
focused on a statue of a wonman who's blindfol ded, and
in one hand she holds a set of scales to balance and
in the other hand she holds a sword, interpreting that
as sone sort of fairness balanced wth swftness.
Justice requires firmess, harshness, and that's what
it requires.

There are words in our common day that we hear every

day. W hear the word death, death has an om nous
meaning to it. We're afraid of death. Nobody wants
to die.

We hear the word nercy. Mercy is a word that nakes us
feel good, we want to be the kind of person that can
grant mercy, that's capable of doing that. Justice
grants mercy when nercy is applicable.

In this particular case and as | speak and as Defense
counsel speaks, | ask that you keep in your mnds eye
whet her nmercy is a part of justice in this case.

| submt to you it is not, because nercy was not
granted to Ms. Mchelle GIIl. There was no nercy when
M. Nowell and M. Bellamy stood at the opening of
t hat cl oset. There was no nercy when M. Nowell and
M. Bellamy had the opportunity to dispense nercy,
when they had the opportunity to see Ms. GIlI, to see
that she was pregnant, to see her crying, to see her
beggi ng. Wien they had an opportunity to see that she
was aware that her only neans of safety and protection
was in that very sane closet with his hands tied
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behi nd hi s back, they were able to see that no one had
a weapon other than the killers, they were able to see

this.
And yet, in spite of that scene, in spite of those
monments, M. Nowell, while those two hel pl ess human

bei ngs, seated in a closet, disengaged from the rest
of the world, no hope --%*

MR. MAWN  (bjection. May we approach?
THE COURT: Counsel, approach.

Wher eupon, a bench conference was had, out of the
hearing of the Jury.)

MR, MAVN: Counsel for the State of Florida is now
appealing to the enotions of the jury. This is not
one of the enunerated aggravators. They're going into

the heinous, atrocious and cruel argunent, which is
not going to be provided for the--

MR PARKER: It does not. |I'mtalking about their cold

and calculated and preneditated manner of killing,

when faced with the circunstances they proceeded.

THE COURT: 1'1l overrule your objection.

MR. MAWN. Col d, Judge, doesn't nean cold-hearted. It

neans, it's a different definition than what the State

i s arguing.

THE COURT: | understand I'll overrul e your objection.

(Bench conference concl uded.)

At the charge conference, defense counsel requested an
instruction on “fairness and nercy.” (V34, PPh371; Proposed
I nstruction K). The State objected to the instruction (V34,

PPh372) . The trial judge overruled the objection and gave the

instruction. (V34, PPh374; V35, PPh514). The prosecutor’s

14 Comments cited in Initial Brief as error are in bold.
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conment was a fair coment on the instruction. |In fact, defense
counsel argued nercy in his closing statenent (V35, PPh478,
507) .

Furthernore, the objection nade was not to the “nmercy” part
of the prosecutor’s argunent, but was only nmade after the
prosecutor referred to Smith and GII as “two hel pl ess human
beings, seated in a closed, disengaged from the rest of the
wor | d, no hope—* (Vv35, PPh443-444) . There was no
cont enpor aneous objection to the “mercy” portion of the
argument, and this issue is not preserved for appeal. Harrel |
v. State, 894 So. 2d 935, 940 (Fla. 2005). Finally, this
argunent was relevant to the col dness of the defendant and was
relevant to the cold, calculated, and preneditated aggravating
ci rcunstance. See Lugo v. State, 845 So.2d 74, 78 (Fla. 2003).

The second argunent cited by Nowell was when the prosecutor
commented on the jury instruction on “fairness and nmercy”:

Finally, you may consider anything. You may consider

all other evidence presented during the trial or

penalty phase proceeding which, in fairness and nercy,
you find to be mtigating, in fairness and nercy.

Mer cy. State asks that you recommend nercy if mercy
is warranted. And nercy wasn't given in this case
not by M. Nowell, not by M. Bellany. There was no

mercy there, none whatsoever. Thank you.
MR MAWN.  (bjection. May we approach?

THE COURT: Counsel, approach.
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(Wher eupon, a bench conference was had, out of the
hearing of the Jury.)

MR. MAWN. The Defense is noving for a mstrial, based
on the coments of the State of Florida indicating
that nmercy is inappropriate. | would cite Ubin vs.
State at 714 So.2d 411. It's basically blatantly
i nperm ssible according to this case because it's

inflammatory. In that particular case the prosecutor
i ndi cated the follow ng: W attenpted to show this
def endant nercy. If you attenpted to show him pity,

|"'m going to ask you to do this, to show himthe sane
amount of nmercy, the sane anmount of pity that he
showed Jackson Hicks And that was not, then the sane
prosecutor used alnost the identical argunent, which
was prohibited in Brooks vs. State cited at 762 —

THE COURT: You need to give ne the cases. | can't --

MR,  MAWN: | understand, Judge. I"'m nmoving for the
m strial based on that argunent.

THE COURT: M. Parker, do you wish to be heard?

MR. PARKER: M argunent is according to the facts and
the instructions of this Court. And | didn't argue in
terms of a, | argued that the State suggests that you
shoul d give nercy where nercy is warranted. There was
no mercy granted in this situation | see that as
di stinguishable, | see that as acceptable. It's not a
feature of my argunent.

THE COURT: I"m going to deny your notion at this
tinme.

MR. MAWN:  Yes, your Honor.
(Bench conference concl uded.)

This was a fair coment on the jury instruction the judge was
going to give and was not of the type cited in Ubin v. State,
714 So.2d 411 (Fla. 1998), in which the prosecutor argued to
show the defendant the sanme nercy he showed the victim The

argunent made by the prosecutor was nore like the argunent in
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Lukehart v. State, 776 So.2d 906 (Fla. 2000), that the jury
shoul d not be swayed by synpathy, or the argunment in Zack v.
State, 753 So.2d 9 (Fla. 2000), that the jury needs to put
synpat hy asi de. See also Lugo v. State, 845 So.2d 74, 80-81
(Fla. 2003); Kearse v. State, 770 So.2d 1119, 1129 (Fla. 2000).
Even if this could be construed as a “nercy” argunent, it was
not error. See Conahan v. State, 844 So.2d 629, 640-41 (Fla
2003).

Next, Nowell conplains that the prosecutor inproperly

argued the “avoid arrest” aggravator:

| believe the Court will read to you the instruction
involving the third aggravating circunstance. That
the crinme for which the defendant is to be sentenced
was committed for the purpose of avoiding or
preventing a lawful arrest or effecting an escape from
cust ody.

Elimnating your wtness is nothing nore than an

attenpt to prevent a l|awful arrest. See, it's
different for you all. | magi ne the, imagine the fear
that this man had when he heard that this Kelvis Smth
l'ived.

MR. MAWN.  May | approach?
THE COURT: Counsel, approach

(Wher eupon, a bench conference was had, out of the
hearing of the Jury.)

VR. MAVN: Al though the State of Florida was
attenpting to correct the problem the State has
violated the Golden Rule by putting the jury in the
position of possibly being victimzed by the killer,
M. Nowell. The State was catching thenselves and
then attenpted to correct that problem But it's
apparently a Golden Rule violation.
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(Vv35, PPh449). The trial judge instructed the jury that the

prosecutor inproperly used the word “imagine” and the jury
should disregard that term (V35, PPh451). Contrary to the
al l egation by defense counsel, this was not a “golden rule”

vi ol ati on. The golden rule asks a juror to put hinself in the
shoes of the victim The prosecutor sinply nmade a gratuitous
comment about how surprised the defendant nust have been when he
| earned victim Smith survived two gunshots to the head. Thi s
argunment went to whether the murder of GIlI was to elimnate a
wi tness and avoid arrest: the fact one of the w tnesses survived
was certainly relevant. Furthernore, the curative instruction
corrected any problem the prosecutor created by using the word

“imagine.” See Bertolotti v. State, 476 So. 2d 130, 134 (Fl a.
1985) .

Last, Nowell clains that the foll ow ng argunent required a
m stri al

The photographs of the house. Nice place. The
testinmony from the parents. Good folks. W love our
child. W didn't teach him we taught himright. The
stepfather, and thank God for the stepfather, good
man, giving nman, nurturing. And WIlie <chose a
different path, and he chose it at a young age. And
we know that because the doctor testified that he does
well when he's in confinenent. He did well when he
was confined as a boy. He did well when he was
confined for five years for aggravated battery. But
there's no guarantees that during confinenment he won't
kill again if you make hi m nmad.

The age of the defendant at the tinme of the killing.
That's another nitigating circunstance that you wll
be asked to consider, his age. Dd his age in and of
itself <create a circunstance where he should be
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forgiven this act, that he should mtigate against
this act?

MR. MAWN:  Your Honor, nmay we approach?
THE COURT: Counsel, approach.

(Whereupon, a bench conference was had, out of the
hearing of the Jury.)

MR. MAWN. The Defense is noving for a mistrial based
on the Prosecutor's statenents that there 1is no
guarantee that the defendant ill kill again. It's
i mproper prosecutorial argunent.

MR. PARKER: It's the evidence, it's the evidence in
this case.

THE COURT: Dr. Riebsane testified to that?

MR,  MAVN Yes, Judge, but it's inproper to argue
t hat .

THE COURT: Even if there was testinony in the case
t hat woul d support that argunent?

MR MAWN:. Yes
THE COURT: May | see your case?

MR,  MAWN: I"'m citing the cases that | have at this
point, North vs. State. Concern over the possibility
that one day the defendant could be pardoned if he's
not sentenced to death is not a proper consideration.

MR.  CHANG Teffeteller vs. State, 439 So.2d 840,
tal ks about the prosecutor made an argunent, "Don't
let himkill again."”

THE COURT: That's different, that's not the sane
t hi ng.

MR, PARKER: |'m not pleading with the jury, don't let

him go so he could kill again. [''m quoting the
doctor, the doctor said there's no guarantee.
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THE COURT: | will deny the notion for mstrial. But
M. Parker, you need to stay away fromthat.

(Vv35, PPh463). There was no contenporaneous objection to this
comrent . Even if there were, the prosecutor was repeating the
testinmony from the defense expert, Dr. R ebsane. (V33, PPh312).
Nowel | presented extensive testinony about how well he did in
prison and how he would was a nodel inmate. These factors were
even found in mtigation. (V15, R2385, 2387, 2388). In fact,
one of the mtigating factors proposed was that “society can be
protected by a sentence of Ilife inprisonnent.” (V15, R2388).
The trial judge gave this very little weight. Dr. Riebsane’s
testinmony that Nowell was anti-social and there was no guarantee
he would not kill in prison was relevant to this mtigating
ci rcunstance and fair game for argunment in closing.

Fundanental error. As to the coment to which no objection

was made, the issue is not preserved for appeal. As such, the
error nust be fundanental error in order to require a new
penalty phase. See Chandler v. State, 702 So. 2d 186, 191 (Fla.

1997); Kilgore v. State, 688 So. 2d 895, 898 (Fla. 1996). The
only exception to this procedural bar is where the prosecutor's
comments constitute fundanental error. Bonifay v. State, 680 So.
2d 413, 418 n.9 (Fla. 1996). Fundanmental error is defined as the
type of error which "reaches down into the validity of the tria

itself to the extent that a verdict of guilty could not have
been obtained w thout the assistance of the alleged error.”
Kilgore, 688 So. 2d at 898. See \Wal ker v. State, 707 So. 2d 300,
316 (Fla. 1997); Doorbal v. State, 837 So. 2d 940, 958-959 (Fl a.
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2003) ("no nmercy" coments do not rise to the |evel of error such
that the jury's recommendations of death could not have been
made wi thout reliance upon them; MDonald v. State, 743 So.2d
501, 505 (Fla. 1999); Davis v. State, 604 So. 2d 794, 797 (Fla.
1992) (holding that comrent by prosecutor during penalty phase
closing argunent that "it mght not be a bad idea to |ook at
[the knife] and think about what it would feel like if it went
two inches into your neck"” was inproper, but it was not so
egregious as to undermne jury's recomendation). See also
Cohahan v. State, 844 So.2d 629, 641 (Fla. 2003)(unobjected-to
coments, viewed in conjunction with objected-to coments, did
not deprive defendant of fair penalty phase hearing); Evans v.
State, 808 So.2d 92 (Fla. 2001).

Harm ess error. As to the coments which were properly

preserved: error, if any, was harnless. See Bertolotti .
State, 476 So. 2d 130, 133 (Fla. 1985) (finding that although
prosecutor's coments exceeded proper bounds of argunent,
m sconduct not so outrageous as to taint validity of jury's
recommendation). State v. DGuilio, 491 So. 2d 1129, 1139 (Fl a.
1986) .

88



PO NT |V
THE TRIAL JUDGE DID NOT ERR IN FIND NG THE
FLORI DA CAPI TAL SENTENCI NG STATUTES
CONSTI TUTI ONAL
Nowel|l clainms the Florida capital sentencing statutes are
unconstitutional pursuant to Ring v. Arizona, 536 US. 584
(2002). The State first notes that the trial judge found not
only that Nowell was convicted of a prior violent felony, but
also that the nmurder occurred during the conm ssion of both
robbery and ki dnappi ng. See Doorbal v. State, 837 So. 2d 940,
963 (Fla.) (rejecting Ring claimwhere aggravating circunstances
found by the trial judge were Appellant's prior conviction for a
violent felony and robbery), cert. denied, 539 U S 962, 123 S
Ct. 2647, 156 L. Ed. 2d 663 (2003); Ganble v. State, 877 So. 2d
706, 719 (Fla. 2004) (finding death sentence was not invalid
where jury found Appellant guilty of first-degree nurder and the
felony of armed robbery); Gim v. State, 841 So. 2d 455, 465
(Fla. 2003) (explaining that Appellant was not entitled to
relief under Ring where aggravating circunstances of multiple
convictions for prior violent felonies and contenporaneous
felony of sexual battery were wunaninously found by jury);
Kornondy v. State, 845 So. 2d 41, 54 n.3 (Fla. 2003) (explaining
that Appellant was al so convicted by jury of violent felonies of
robbery and sexual battery, that nurder was conmitted during

course of burglary, and that death sentence could be inposed
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based on these convictions by the sanme jury); Lugo v. State, 845
So. 2d 74, 119 n.79 (Fla. 2003) (attributing denial of relief on
Apprendi / Ri ng claim to rejection of cl ai s in ot her
postconviction appeals, wunaninous gquilty verdicts on other
felonies, and "existence of prior violent felonies").

Second, this claimhas no nerit. This Court has previously
addressed this claim Bottoson v. Mbore, 833 So. 2d 693 (Fla
2002), and King v. Mdore, 831 So. 2d 143 (Fla. 2002), and denied

relief. See also Jones v. State, 845 So. 2d 55, 74 (Fla. 2003).
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PO NT V

THE TRIAL JUDGE DID NOT ERR I N FINDI NG THE
MURDER OF MCHELLE dLL WAS COW TTED TO
AVO D ARREST; THE SENTENCE OF DEATH IS
PROPORT! ONAL.

Nowell clains the trial judge erred in finding the
aggravating circunstance that the nurder was to avoid arrest.
The trial judge made the follow ng findings:

(C The crinme for which the defendant is to be
sentenced was commtted for the purpose of avoiding or
preventing a |lawful arrest. 8921.141(5)(e), Fla. Stat.
(2001).

In order to establish this aggravator for a nurder
where the victimis not a |law enforcenent officer, the
intent to avoid arrest nust be very strong. Farina v.
State, 801 So. 2d 44, 54 (Fla. 2001); Rodriguez wv.
State, 753 So. 2d 29, 47-48 (Fla. 2000); Consalvo v.
State, 697 So. 2d 805, 819 (Fla. 1996). The evidence
must prove that witness elimnation was the sole or
dom nant notive for the killing. 1d. Mere specul ation
on the part of the State that witness elimnation was
the dom nant notive is insufficient. Farina, 801 So.
2d at 54; Consalvo, 697 So. 2d at 819. However, the
State nmay prove this aggravator with circunstanti al
evidence without direct evidence of the defendant’s
t hought process. Id. In considering this aggravator,
it is significant that the defendant knew the victim
This aggravator may be established even if an arrest
was not imrnent at the tinme of the murder. Consal vo,
697 So. 2d at 819.

The surviving victim Kelvis Smith, testified the
Def endant and his co-defendant (Jernai ne Bellany) had
conversations wth each other and Smth regarding
avoi ding detection. The Defendant stated to Smith he
had worn gloves and had not |eft a mark anywhere in
the victins’ hone. Smth also testified that both the
Def endant and Bellanmy wore hats which conpletely
covered their heads and hair. The Defendant told Smith
“the only reason you are alive 1is because of
M chelle,” indicating the Defendant nade the decision
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to kill Mchelle GII sonetinme during the conm ssion
of the crines.

Before the murder, the Defendant and Bell any di scussed
what to do next. Smith testified the Defendant said if
we let Smth go, he'll kill us, after which Bellany
held up his right hand and made a notion across his
throat. Smith testified he then believed the Defendant

and Bellany were going to Kkill them Smth also
testified that Mchelle GII told the Defendant and
Bellany “if you don't do anything, | won't call the

police.” Kelvis Smth and Mchelle GIl were told by
the Defendant to get into a closet. The Defendant then
left the room where the victins were being held and
started Smith’s truck, which indicates the Defendant
was neking preparation to flee. Shortly thereafter,
the Defendant returned, and both he and the co-
def endant began firing several shots at both victins.
The Court finds the above facts denonstrate that the
Defendant’s sole or domnant notive for Kkilling
Mchelle GIl was to elimnate her as a w tness. The
evidence is undisputed that Kelvis Smth knew the
Defendant well. It is also undisputed that Mchelle
Gll and the Defendant knew each other, as they worked
together at Ryan’s Steakhouse in 2002. - There is no
doubt that if Mchelle GII had survived, she could
have identified the Defendant. \ile Defendant argues
that the facts support retaliation as a notive for the
nmurder, the facts only support retaliation as a notive
for the attenpted nurder of Kelvis Smith. There was no
evidence of any retaliatory notive for the nurder of
Mchelle GII.

Kelvis Smith testified before the Court on nunerous
occasions; during pre-trial hearings, and during the
guilt and penalty phases of this trial. The Court al so
viewed the videotape of M. Smth in the hospital
identifying the Defendant as one of the shooters.
Kelvis Smth was consistent in his testinony, and
never wavered from his version of the facts. The Court
finds the testinony of Kelvis Smth credible. This
aggravating factor has been proven beyond all
reasonable doubt. The Court gives this aggravating
ci rcunstance great weight.

(V15, R2380-81).
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This Court’s review of claims regarding whether an
aggravating circunstance applies is limted to determning
whet her the trial judge applied the correct rule of law and, if
so, whether conpetent, substanti al evi dence supports his
finding. Hutchinson v. State, 882 So. 2d 943, 958 (Fla. 2004).
The trial court order is supported by conpetent, substantial
evi dence. Each of the factors cited by the trial judge are
supported by the evidence and case | aw.

This Court recently wote on the “avoid arrest” aggravating
circunstance in three cases: Reynolds v. State, 934 So. 2d
1128, 1156-1159 (Fla. 2006); Schoenwetter v. State, 931 So. 2d
857, 873-874 (Fla. 2006); and Buzia v. State, 926 So. 2d 1203,
1209- 1211 (Fl a. 2006). In both Reynolds and Schoenwetter, one
of the factors to consider was that the victinm(s) knew the
def endant, who was not wearing a mask. In Buzia, one of the
factors was that even though Buzia had disabled the victim and
could have walked away with his stolen itens, he killed the
victim In other cases, this Court has found it significant
that the victins knew and could identify their killer, whether
the defendant used gl oves, wore a nask, or made any
incrimnating statenments about wi tness elimnation; whether the
victinse offered resistance; and whether the victinse were
confined or were in a position to pose a threat to the

defendant. See Parker v. State, 873 So. 2d 270, 289 (Fla. 2004)

93



(quoting Farina v. State, 801 So. 2d 44, 54 (Fla. 2001)).
Furthernore, "[e]lven w thout direct evidence of the offender's
t hought processes, the arrest avoidance factor can be supported
by circunstantial evidence through inference from the facts
shown." Swafford v. State, 533 So. 2d 270, 276 n.6 (Fla. 1988);
see also Preston v. State, 607 So. 2d 404, 409 (Fla. 1992).

Considering the facts and case law, the State proved this
aggravating circunmstance beyond a reasonable doubt. Victins
Smth and GII knew Nowell because Smth worked wth him
Nowel | was not wearing a nask. He stated that the victinms could
identify himif they weren't killed. Both victins were tied and
di sabled in a closet before the shooting began.

Proportionality. Al t hough not raised by the defense, the

State addresses proportionality. The trial court found four
aggravati ng circunstances:

(1) Prior violent felony — noderate weight;

(2) During a robbery or kidnapping — great weight;

(3) Avoid arrest — great weight;

(4) Cold, calculated and preneditated — great weight.
(V15, R2379-2383). The trial court found three statutory
mtigating circunstances:

(1) Extrenme nental or enotional disturbance: ADHD,

substance abuse, l|earning disabilities, anti-social
personality disorder - little weight;
(2) Unable to appreciate the crimnality of his

94



conduct: al cohol and substance abuse — |ittle weight;
(3) Age: 26 — very little weight.
(Vv15, 2383-84). The trial court found the follow ng non-
statutory mtigating circunstances:
(1) Alcohol of drug problem—- very little weight;
(2) Capacity for rehabilitation — very little weight;
(3) Voluntarily surrendered - very little weight;
(4) Good son and good friend - very little weight;
(5) Renmoved at early age from nother and raised in
foster home, no father, wvictim of neglect - sone
wei ght ;
(6) Victimof assault and sexual abuse — sone weight;

(7) Good enpl oyee — sone wei ght;

(8) No psychol ogical or psychiatric treatnment - very
little weight;

(9) Appropriate behavior at trial - wvery little
wei ght ;

(10) WIIl adjust well to prison life — little weight;
(11) Exhi bited good behavior in jail - very little
wei ght ;

(12) Religious activities at young age - very little
wei ght ;

(13) Famly and friends care for defendant - very
little weight;

(14) Exposed to negative influences during life -

sone wei ght;

(15) Society adequately protected by life sentence -
very little weight.
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(V15, R2385-2389).

This case is proportional to other simlarly-situated death-
sentenced defendants. See Buzia v. State, 926 So. 2d 1203,
1209- 1211 (Fla. 2006) (nurder of husband, attenpted nurder of
w fe; f our aggravators, mtigation of drug abuse/ nent al
mtigation); Floyd v. State, 850 So.2d 383 (Fla. 2003)(shot
mot her-in-law in face; three aggravators, mtigation of
courtroom behavior, good prisoner); Evans v. State, 838 So.2d
1090 (Fla. 2003)(shot brother’'s girlfriend in <chest; two
aggravators, mtigation of drug/al cohol abuse, abused chil dhood,
good work habits, good prison behavior); Anderson v. State, 863
So.2d 169 (Fla. 2003)(shot two bank tellers, one survived; four
aggravators, ten nonstatutory mtigators); Hurst v. State, 819
So. 2d 689, 701-02 (Fla. 2002) (robbed fast food store and two
aggravators outwei ghed mtigation); Franqui v. State, 804 So. 2d
1185, 1198 (Fla. 2001) (defendant nurdered |aw enforcenent
of ficer during bank robbery; three aggravators: pecuniary gain,
prior violent felony, and avoid arrest, mnor nonstatutory
mtigation); Farina v. State, 801 So. 2d at 56 (holding death
penalty was proportionate where defendant was a nmmjor
participant in an armed robbery, had cold, calculated, and
preneditated plan to elimnate any wi tnesses, but did not have a
significant prior crimnal history); Jennings v. State, 718 So.

2d 144, 154 (Fla. 1998) (aggravators of CCP, conmmtted during
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armed robbery to avoid arrest, but defendant had no significant

hi story of prior crimnal activity).
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CONCLUSI ON

Based on the foregoing argunents and authorities, Appellee
respectfully requests this Honor abl e Court affirm the
convi ctions and sentences and deny all relief.
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