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Sunmary of Argunent

As confirmed by this Court’s recent opinions in Schm dt

v. McDonough, Cox’s case is not collateral crimnal

Appel l ee’ s single subject challenge to a provision of a 13-
year ol d Legislative Act does not have a “practical effect”
on the length of tinme he actually serves in prison. Cox’s
action, if anything, is a “m xed” petition, thereby
qgqualifying the action for treatnment under the Prisoner
| ndi gency Statute (section 57.085).

This Qurt should reverse the district court’s decision

and find that the holding in Schmdt v. Crusoe does not

extend to Cox’ s case.
Ar gunment
| . APPELLEE S CASE | S NOT EXEMPT FROM SECTI ON 57. 085
Contrary to Cox’s assertion, Cox’s case is not
collateral crimnal. \Were prisoner gain tine is
concerned, a case is “collateral crimnal” because of the

practical effect that the gain time claimhas on the I ength

of time an inmate actually serves in prison. Schmdt v.

McDonough, 951 So. 2d 797, 802 (Fla. 2006).

Cox characterizes his action as having “direct inpact”
on the anobunt of tinme he has to actually spend in prison.
See Answer Brief of Appellee, at p. 8 Yet, Cox’s challenge

concerns the activities of the Legislature and is well



beyond the actions of the Departnent and his crim nal
sentencing court. Cox’s action below challenged Ch. 93-
406, Laws of Florida, as containing a provision which
vi ol ated the single subject clause of the Florida
Constitution, to wit: section 40, creating the
Correctional Privatization Comm ssion. See MDonough’s
App. A Initial Brief of Appellant. He seeks a favorable
determ nation on the nmerits of the single subject question
to ultimately repudi ate anot her provision of the act, to
wit: section 26 which anended Florida Statutes section
944.275(6)(2) to provide that “[b]lasic gain-tinme under this
section shall be conputed on and applied to all sentences
i nposed for offenses commtted on or after July 1, 1978,
and before January 1, 1994.” See MDonough's App. A
Initial Brief of Appellant.

Certainly, Cox’s action may result in sone kind of
decl arati on concerning section 40.' However, even if Cox
were to obtain a declaration that section 40 viol ates the
si ngl e subject clause, such a determ nati on does not
necessarily result in an automatic gain tinme windfall to

Cox. He nust establish entitlenment to the quantitative

! Cox is appealing the lower tribunal’s disposition of his
single subject claimon the nerits in the First District
Court of Appeal. See McDonough’s App. D, Initial Brief of
Appel | ant .



relief he seeks under 944.275(6)(2) despite the range of
possi bl e judicial dispositions, including severability, or

curative action by the Legislature. See e.g. Mreau v.

Lewi s, 648 So. 2d 124, 128 (Fla. 1995)(finding the
of fendi ng subsection is severable fromthe remai nder of the

| egislative act); Mrtinez v. Scanlan, 582 So.2d 1167 (Fl a.

1991) (i n response to declaration of single subject
violation, the Legislature called a special session and
separately reenacted the provisions of the contested
chapter |aw, expressly providing that these two acts woul d
apply retroactively to the original effective date). Wile
the doctrine of severability is applicable in the single
subject rule context only in certain situations, see Heggs
v. State, 759 So. 2d 620, 629 (Fla. 2000), and the
Legi sl ature m ght not intervene, the very existence of such
vari abl es denonstrate how a single subject action such as
Cox’s is inconclusive to the length of tine a prisoner
actually spends in prison.

In Schm dt v. McDonough, 951 So. 2d 797 (Fl a.

2006) (hereafter “Schmdt 11”), this Court discussed its

opinion in Schmdt v. Crusoe, 878 So. 2d 361 (Fla.

2003) (hereafter “Schmdt 1”). The Court restated the

hol di ng of Schmi dt | as,



The Court in Schm dt held that a nandanus
petition challenging the revocation of gain tinme
is a ‘collateral crimnal proceeding’ and is
exenpt fromthe prepaynent and |ien requirenents
of section 57.085. (enphasi s added)

Schmidt I'l, 951 So. 2d at 802. The Court explai ned that

the designation of gain tinme clains as “‘collatera
crimnal proceedings’ was based on the practical effect
that gain tine clains have on the length of tinme an inmate

actually serves in prison.” Schmdt Il, 951 So. 2d at 802.

Thus, the Court recognizes that a collateral crimnal claim
must do nore than speculate that a prisoner night accrue
additional gaintime if the suit had nerit.

In the first place, the first question that nust be
settled in Cox’s case is not one concerning the
Departnent’s mathematics as to Cox’s gain tinme, but rather
the status of a general |egislative enactnent. Cox is not
chal l enging an adm nistrative determ nation of the
Departnment. Rather, Cox chall enges action of the
Legi sl ature through a civil action available to citizens at

liberty. See Cox v. Crosby, 2006 Fla. App. LEXIS 823, * 4-5

(Hawkes, J, dissenting). The sane day this Court issued

Schmdt Il, the Court issued Bush v. State, 945 So. 2d 1207

(Fla. 2006). There, the Court again discussed Schmdt |I:

: .In order to give effect to the legislative
intent underlying the statute, which was to



di mnish frivolous civil filings but not to

dimnish legitimte challenges to sentence-

reducing credit determ nations, the Court in

Schmi dt was constrained to hold that the

statutory exception was applicable to Schmdt's

mandanus petition challenging the forfeiture of

gain tine.
Bush, 945 So. 2d at 1213 (enphasis added). By explaining
the intent to exenpt “legitimate” chall enges to sentence-
reducing credit determ nations fromsection 57.085, the
Court makes clear that circuitous clains such a Cox's are
not exenpt.

Cox, neverthel ess, argues that his liberty interest is
i nplicated, and describes his action as “functionally
simlar to a statutory habeas proceeding.” See Answer
Brief of Appellee Cox, at pgs. 8 & 13. First, the wit of

habeas corpus is not so broadly defined. Its purpose is “to
furni sh a speedy hearing and renmedy to one whose liberty is

unlawfully restrained.” Miurray v. Regier, 872 So. 2d 217,

222 (Fla. 2002). As such, it is accorded special treatnent
Wi t hout conpare to any other action, including one for
declaratory relief. See Art. 1; 8 13, Constitution of

Florida; see Gorman v. Fla. Parole Commn, 817 So. 2d 940

(Fla. 1st DCA 2002)(finding prisoner alleged entitled to
i mredi ate rel ease, thus exenpting the action fromall court
costs and filing fees). Review by nmeans of habeas corpus is

not appropriate if an inmate is not nmaking a claimto the



right to i medi ate rel ease. See Burgess v. Crosby, 870 So.

2d 217, 220 (Fla. 1st DCA 2004). Wiile Cox attenpts to
make a case for “speedier release,” his case is not one for

i mredi ate rel ease. See Stovall v. Cooper, 860 So. 2d 5, 7

(Fla. 4'" DCA 2003)(holding that if a prisoner's sentence
woul d have expired had the Departnent properly awarded gain
time, habeas corpus is the proper renedy). Therefore,
drawing a simlarity between his action and the wit of
habeas corpus is m spl aced.

Regarding gain time, such is a matter of grace that an
i nmat e does not have a vested right to receive without a

| egi slative enactnent. McCee v. Fla. Dep't of Corr., 935

So. 2d 62, 63 (Fla. 1st DCA 2006)(citing Wal drup v. Dugger,

562 So. 2d 687, 694-95 (Fla. 1990). Moreover, an attenpt to

liken Cox’s case to that in Lynce v. Mathis, 519 U S. 433

(1997), for purposes of analyzing a liberty interest is

m splaced. In Lynce, provisional gain tinme that Lynce had
been awarded was retroactively canceled and resulted in
Lynce’s reincarceration. See Lynce, 519 U S. 433, 447 (U. S
1997) (“the 1992 Florida statute did nore than sinply
renove a nmechani smthat created an opportunity for early
release for a class of prisoners whose rel ease was
unlikely; rather, it made ineligible for early rel ease a

cl ass of prisoners who were previously eligible--including



sonme, |like petitioner, who had actually been rel eased.”).
In the instant case, as Judge Hawkes aptly wote, “[Cox]
does not seek to get back what he lost. Instead, he seeks
to recei ve what he never had.” Cox, 2006 Fla. App. LEXIS
823, * 7 (Hawkes, J, dissenting).

To the extent Cox has a gain tinme claimthat would
have a practical — not a specul ative or theoretical -
effect on his sentence, it is a piggy-backed with a civil
singl e-subject claim Such an action constitutes a “m xed”
petition and is not exenpt fromsection 57.085. In Schm dt
I'l, the Court stated:

.exenpting "m xed" petitions fromthe
requi renents of the prisoner indigency statute
woul d violate the plain | anguage of section
57. 085, which provides for a single exception to
its prepaynent and lien requirenents: "This
section does not apply to a crimnal proceeding
or a collateral crimnal proceeding.” 8 57.085
(10), Fla. Stat. (2005). The statute namkes no
exception for prisoners' civil clainms, whether
standi ng al one or piggy-backed onto gain tine
clainms. Further, the original purpose of section
57.085 was to discourage the filing of frivol ous
civil clains by prisoners, see ch. 96-106,
preanbl e, at 92-93, Laws of Fla. If the Court
were to hold that "m xed" petitions are exenpt
fromthe prepaynent and lien requirenents of
section 57.085, such a ruling would underm ne
t hat purpose by inviting the filing of frivol ous
civil clains that are piggy-backed onto gain tine
cl ai ns.

951 So. 2d at 803.



In Austin v. MDonough, 948 So. 2d 970 (Fla. 1st DCA

2007), a prisoner was found to have brought a m xed
petition. The Court expl ained,

Appel lant, a prisoner, filed grievances after he
was di sci plined when he pled no contest to
charges that he di srespected a prison enpl oyee.
The grievances were deni ed. Appellant then
appeal ed directly to the Secretary of the
Department of Corrections (DOC). The appeal s were
returned wi thout action because the DOC

determ ned that the appeals were untinely.
Appel l ant filed another round of appeals with the
DOC, arguing therein that the original appeals
were tinely. The second round of appeals were

al so returned w thout action. Appellant then
filed in the |lower tribunal a petition for wit
of mandanus which, in part, sought a declaratory
judgnment. For this filing, a lien was inposed
agai nst Appellant's trust account pursuant to
section 57.085, Florida Statutes.

. .we affirmthe trial court's order
denyi ng mandanus. W al so affirmthe inposition
of the liens issued on Cctober 27, 2005, Decenber
9, 2005, and May 3, 2006, because Appellant's
petition contained a civil claimpiggy-backed
onto a gain tinme claim Schmdt v. MDonough, 951
So. 2d 797, 2006 Fla. LEXI S 2948, 32 Fla. L.
Weekly S16 (Fla. 2006).

Austin v. MDonough, 948 So. 2d 970, 970-971 (Fla. 1st DCA

2007) .

Cox’s action is analogous to Austin’s. Like Austin, Cox
must first obtain judicial relief for sonething extraneous
to his gain tinme. In Austin, the prisoner sought tinely
acceptance of his grievance; in Cox, Appellee seeks to have

a legislative act found unconstitutional on single subject



grounds. In that Cox’s action contains a civil claim the
inmposition of a lien pursuant to 857.085, Fla. Stat., is
appropriate. Accordingly, this Court should reverse the
district court’s decision and find that the holding in

Schm dt v. Crusoe does not extend to Cox's case.

1. THE CONSTI TUTI ONALI TY OF § 57.085 IS NOT
PROPERLY BEFORE THI S COURT AS THE BASI S
OF THE CERTI FI ED QUESTI ON OR AN | SSUE RAI SED
IN THE LOAER TRI BUNAL; HOWEVER, THE LI EN
PROVI SION OF 8§ 57.085 DOES NOT VI OLATE THE
ACCESS TO COURTS PROVI SI ON OF THE FLORI DA
CONSTI TUTI ON.

Cox argues in the alternative that this Court should
invalidate the Iien provision of 57.085, Florida Statutes,
because he clains it restricts his right to court access.
Initially, this argunent is outside the scope of the
guestion certified by the First District and this Court's
use of its discretionary jurisdiction. While Appellant
recogni zes that once this Court accepts discretionary
jurisdiction over a certified question it nmay address
anything in the opinion below. This practice is
general |y di scouraged, especially when, such as the
case at bar, the argunent is nmade for the first tine
at the Suprenme Court level. This argunment was neither
made nor addressed by the First District. Further, it

was not the basis for this Court's discretionary

jurisdiction and therefore this Court should decline



to address this argunent. See Bautista v. State, 863

So. 2d 1180, 1188 (Fla. 2003) (declining to address
Bautista's collateral argunent regarding the enhancenent of
his convictions as it was outside the scope of the
certified question and the Fourth District Court of

Appeal did not rule on the issue). See Major League

Baseball v. Morsani, 790 So. 2d 1071, 1080 n. 26 (Fl a.

2001) (stating that this Court generally declines to review
i ssues which are outside the scope of a certified

guestion); see also, Wllians v. State, 889 So. 2d 804, 806

n. 2 (Fla. 2004)(declining to address claimthat was
out si de the scope of the certified question and was not the
basi s of our discretionary review).

Even so, Cox’s constitutionality argunent is wthout
merit. This Court has explicitly stated that the right for
i ndigents to proceed w thout paynment of costs is a
substantive one that “could be properly limted by the
Legi slature, including a requirenment that inmates
contribute toward the costs of their |awsuits and
ultimately pay in full if they subsequently becone able to

do so.” Jackson v. Florida Dep’t of Corrections, 790 So.

2d 381, 384 (Fla. 2000). Further, section 57.085 does not

obstruct a prisoner's fundanental right to court access.

10



Mtchell v. More, 786 So. 2d 521 (Fla. 2001), cited

by Appellee, is unlike the case at bar. In Mtchell an
onerous copy requirenent was invalidated as restricting
access to courts. In that case the Appellant Mtchell was
forced to attach thousands of pages of his previously
filed actions prior to instituting the current action.
Wth the lien provisions of section 57.085, inmtes may
still access courts and file their suits, with one snal
restriction, if they are found to have the ability to pay,
the court system (and the taxpayer) will receive a small
paynment fromtheir canteen spending accounts for their

continued use of governnment resources. See Mtchell, 786

So. 2d at 531, n. 9 (explaining the operation of the pay-
as-abl e provisions). This causes the inmate to prioritize
and decide what is nore inportant to them - having the
nmoney in their canteen account to buy a soda or filing
anot her [awsuit.

There is no restriction to access as Cox clains, but
instead a nmeasured systemto curtail the filing of
frivolous suits, such as the instant civil action
chal I engi ng the single subject requirement of a statute by
Cox. Further, the district courts of appeal have shown
t hensel ves well suited to nonitor the application of the

state’s indigency statutes (whether it is 57.085 or 57.081)

11



to ensure constituti onal access to courts based on the
pertinent and particular facts of each situation. See e.g.

Saba v. Bush, 883 So. 2d 858, 859 (Fla. 1°' DCA

2004) (providing for review); Huffrman v. More, 778 So. 2d

411, 412 (Fla. 1st DCA 2001)(correcting error in dismssing
action for failure to make partial paynment provision);

Harper v. Moore, 737 So. 2d 1232 (Fla. 1st DCA

1999) (hol ding dism ssal for failure to nake the initial
paynment woul d be error under such circunstances where hold
on prisoner’s inmate trust account prevented innate from
withdrawing the $ 5 needed for his prepaynent); Pace v.
State, 763 So. 2d 375 (Fla. 2d DCA 2000) (ordering

rei mbursenment of erroneously collect fees); Johnson v.

Burns, 804 So. 2d 345, 347 (Fla. 4th 2001)(defining an
“indigent” prisoner). Even in Mtchell, the Court

recogni zed the pay-as-able provisions of section 57.085 as
“stop-and-think” measures, not “chilling” measures. In
consi deri ng whether the remedy woul d di srupt the court
system the Court stated that, “since this Court has not
struck down the paynent part of the Prisoner |ndigency
Statute, nmeaning that inmates still will pay for their

|l awsuits, we think some inmates will decide that their

lawsuits were not sufficiently inportant for themto seek

reinstatenent.” 1d. 786 So. 2d at 531. |I|Indeed, this Court




stated in another access to courts case that, “[w] e again
appl aud the efforts of the Legislature in this regard and
intend to fully enforce the substantive paynent-rel ated
provi sions of the Prisoner Indigency Statute.” Jackson,
790 So. 2d 398.

Finally, Cox appears to argue that whatever his action
be | abel ed, the Legislature did not intend an action such
as his to be subject of a civil filing fee. See Answer
Brief of Appellee Cox, at pg. 17. This, however, is not

the status of statutory lawin Florida. In Schmdt |1,

this Court recognized that, “[w hile some prisoner filings,
such as habeas petitions, generally nay be filed free of
filing fees and other court costs, many prisoner filings
are subject to such costs. See, e.g., 88 34.041, 35.22,
Fla. Stat. (2005). Both the general indigency statute,
section 57.081, and the prisoner indigency statute, section
57.085, apply only to those filings that are not free of
costs.” 951 So. 2d at 799. Thus, whatever Cox’s non-habeas
corpus action may be construed by this court to be, it is
subject - by law to sone formof indigency review, either
for purposes of section 57.081, section 57.082, or section

57.085.

13



Concl usi on

Wherefore, the Appellant respectfully request that this
Court reverse the decision of the |ower tribunal.
Respectfully subm tted,
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