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PRELI M NARY STATEMENT

Causeway Vista, Inc., a defendant and appellant below and
respondent here, will be referred to as Causeway Vista. The
State of Fl ori da, Depart ment of Transportation, t he
petitioner/condemi ng authority and appel | ee below and
petitioner here, will be referred to as the Departnent.

Citations to the record on appeal wll be indicated

parenthetically as “R' with the appropriate page and vol une

nunber(s). Citations to the order of taking transcript will be
indicated parenthetically as “T.” wth the appropriate page
nunber(s). Citations to the trial transcripts, which comrenced

on July 12, 2004, wll be indicated parenthetically as “TT.”
with the appropriate court reporter’s volunme and page nunber(s).
Citations to Causeway Vista' s answer brief on the nerits wll be
i ndi cated parenthetically as “AB.” wth the appropriate page

nunber (s).



ARGUMENT

| SSUE

CAUSEVAY VI STA'S FAILURE TO OBJECT PRIOCR TO
THE DI SCHARGE OF THE JURY SHOULD HAVE BARRED
APPELLATE REVIEW OF ITS CLAIM THAT THE
JURY' S ZERO VERDICT FOR SEVERANCE DAMAGES
WAS | MPERM SSI BLY BELOW THE RANGE OF THE
TESTI MONY ADDUCED AT TRI AL.

Al t hough Causeway Vista failed to object to the severance
damages zero verdict prior to the discharge of the jury, the
Second DCA reached the nerits of Causeway Vista's claim and
reversed the cause for a new trial on severance damages on the
strength of its determnation that the verdict was inadequate
and not inconsistent. Relying primarily upon opinions arising
from personal injury and products liability cases, Causeway
Vista urges the Court to uphold the lower court’s decision.
Causeway Vista's position is not well taken because it is based
upon a mi sapprehension of the scope of the relief the Departnent
is seeking and it overlooks a fundanental distinction between
personal injury and products liability cases on the one hand and
em nent domain cases on the other.

Early in its argunment Causeway Vista asserts that:

The rule the Departnment wants -- that any
al | eged inconsistency with evidence nust be

raised before the jury is discharged --
woul d nmean that counsel would have to ask
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the court to detain the jury while he or she
revisited all the evidence in the trial that
may have been inconsistent with the verdict.
In a lengthy trial, this could take hours.
O herwi se, every nmanifest weight argunent,
as well as many other argunents, would be
deened wai ved.
(AB. 10)

The foregoing assertion denonstrates that Causeway Vista is
| aboring under the mstaken assunption that the Departnent is
urging the establishnent of a new rule of law that would be
applied across the board in civil actions of any nature. This
not the case. The Departnent is instead requesting this Court

to apply the bright-line rule for em nent domai n proceedi ngs set

out in State, Dep’'t of Transp. v. Denmark, 366 So. 2d 476, 477

(Fla. 4th DCA 1979), alnpst 30 years ago. The Dennmark rule
sinply requires an objection, prior to the discharge of the
jury, to preserve for review a claimthat all, or a particular
element of, a jury verdict in an enmnent domain action is not
wi thin the range of testinony adduced at trial.

Application of the Denmark rule is limted solely to
em nent donmain cases by virtue of the unique requirenent that a
jury verdict cannot be |lower than the | owest nor higher than the
hi ghest value testified to by any wtness. This unparalleled
aspect of emnent domain law was identified with certainty in

Behm v. Div. of Admn., State Dep’'t of Transp., 336 So. 2d 579,




581 (Fla. 1976), where this Court referred to its prior

decisions in Myers v. City of Daytona Beach, 30 So. 2d 354

(Fla. 1947), and Dade County v. Renedo, 147 So. 2d 313 (Fla

1962), and stated:

These decisions established a rule of law in
condemati on proceedings requiring that “the
jury verdict nust be not Iless than the
| onest estimates nor nore than the highest.”
Dade County v. Renedo, supra at 316. Thi s
rule was necessitated by the uniqueness of
condemmati on proceedings, and is expressed
in instructions to the jury as “your verdict
shall not be less than the |owest value
testified to by any witness nor shall it be
hi gher than the highest value testified to
by any witness.” [Enphasis added]

Behm 336 So. 2d at 581.1 Citing to Behm the lower court
correctly observed:

Because of t he uni queness of
condemmnat i on pr oceedi ngs, certain rul es
concerning danage awards exist for these
types of cases that do not apply in other
types of civil actions. [Enphasis added] As
to the anmount of danmges a jury may properly
award in a condemmation case, the suprene
court has explained the |aw as foll ows:

The law of this state requires a
condemmi ng authority to establi sh what
it believes to be just conpensation for

! The jury in this case, like any other eminent domain jury,
was instructed that: “Your verdict nust be based on a careful
consideration of all the evidence and these |egal instructions
that | have given you, and it may not be less than the | owest
value nor nore than the highest value testified to by any

witness in this proceeding.” [Enphasis deleted] Causeway Vista
918 So. 2d at 354.
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the Iland taken. The condemi ng
authority thus admts damages in this
amount, and requires the jury to find
that anmpbunt as the mninum award. The
property owner on the other hand may
rebut that evidence and, noreover, may
cone forward with evi dence of
addi ti onal el enents  of damages as
provided by statute. The nmaxi num t ot al
amount of conpensation presented in
evidence for each elenment of damage by
the property owner establishes the
maxi mum anount of conpensation. By the
pr oper application of t he rule
adversaries admt the value of the
property interest taken is neither |ess
nor nore than their respective clains.

Behm v. Div. of Admn., State Dep't of
Transp., 336 So. 2d 579, 581-82 (Fla. 1976).

Causeway Vista v. State, Dep’t of Transp., 918 So. 2d 352, 354-

355 (Fla. 2d DCA 2005). This unique rule of law and attendant
jury instruction not only render Causeway Vista' s reliance on
the substantive rules of law set out in non-emnent domain
authority misplaced,? they also denpbnstrate that the prenise
formng the basis for Causeway Vista's policy argunents is
fatally fl awed.

The recurrent thenme in Causeway Vista' s policy argunents is

the proposition that application of the Dennmark rule would place

2 \Wiile the substantive rules established in non-em nent
domain cases are not applicable here because of this
distinction, the policy considerations articulated in those
deci sions which disfavor the re-litigation of cases on the basis
of error that could have been easily corrected certainly are.
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upon counsel the onerous burden of reviewing all the evidence in
the case in the tine avail able between the announcenent of the
verdict and the discharge of the jury. (AB. 10, 16-17, 23) This
m ght be a viable consideration in personal injury or products
liability cases where conplex issues of liability and damages
are routinely interwoven. But in emnent domain actions, rather
than a conplete review of all of the evidence, counsel for
either party need only recall the anmount testified to by his
w tnesses for the damages at issue and the value of the taking
and the corresponding bottom |line nunbers testified to by the
opposition’s w tnesses. If the verdict returned by the jury
does not fall on or between those two nunbers, then Dennark
requires a tinely objection fromthe aggrieved party so that the
easily corrected error may be renedied while the jury is still
present or, failing that, the claimis preserved for review.?3
Here, the record reflects that counsel for Causeway Vista

declined the opportunity to poll the jury (TT.Xl 1557) and had

% Rejection of the Denmark rule and upholding the result

reached bel ow woul d have a ram fication which Causeway Vista may
not have consi dered. If the result urged by Causeway Vista is
applied wth an even hand, then a condeming authority
confronted wth a verdict in excess of the range of the
testi nony woul d have the option of remamining silent and securing
a new trial in front of a new jury which mght be inclined to
afford the condemmor a nore favorable verdict. Causeway Vista
has cone forward with no conpelling reason to create a rule of
| aw t hat woul d pronote such conduct.
6



approximately four mnutes, rather than scant seconds, to
ascertain if the severance damages zero verdict was within the
range of the testinony. (TT.Xl 1556-1559)* Nevert hel ess,
Causeway Vista contends that it would be unfair to require its
counsel to renenber that the Departnent’s expert conceded
nom nal severance danmages of no nore than $100 in light of the
Departnment’s opposition to Causeway Vista's notion for new trial
on the ground that there were no severance danages. (AB. 17)
Causeway Vista evidently overlooked the fact that its counsel
secured that concession and dollar figure in his cross-
exam nation of the expert. (TT.VlI 670-671) Trial counsel for
Causeway Vista knew that his expert set the top of the range for
severance danmages at $14, 000. He also knew that his cross-
exam nation of the Departnent’s expert yielded a concession that
there were at |east nom nal severance damages in the anopunt of
$100, and he knew the jury was given the “range of testinony”
i nstruction. The jury returned a zero verdict for severance
damages. Under those circunstances Causeway Vista cannot be
seriously suggesting that a conplex, protracted analysis would
have been an i ndi spensable precursor to a tinely objection.

Perhaps in tacit recognition that the Denmark rule should

“ In its Statenent of the Case and Facts Causeway Vista

m stakenly indicated that the proceedings were concluded at
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control disposition of this case, Causeway Vista challenges the
soundness of the Denmark opinion arguing that:

The Departnment quotes |anguage from the
Denmar k deci sion, saying the situation there
“is simlar” to that in Lindquist v. Covert,
279 So. 2d 44 (Fla. 4th DCA 1973)(1B 11).
However, the facts in Lindquist show the
verdict there again reflected a facia
i nconsi st ency. Thus, whatever the Dennark
opinion may have neant by saying it was
“simlar,” the inadequate verdict in Denmark
di ffered materially from the facially
i nconsi st ent verdicts in Li ndqui st or
Hendel man.

(AB. 8) In so arguing, Causeway Vista has ignored the fact that

Denmark and Lindquist v. Covert, 279 So. 2d 44 (Fla. 4th DCA

1973), are indeed simlar because they both involved situations
where obvious error “could have been corrected in virtually no
time at all by a resubm ssion of the cause to the jury” had a
tinmely objection been forthcom ng. Li ndui st, 279 So. 2d at 45
Denmark, 366 So. 2d at 478.

Causeway Vista also takes issue with the Departnent’s
reliance upon the policy considerations underlying the
cont enpor aneous objection rule as expressed by this Court in

Murphy v. International Robotic Systenms, 766 So. 2d 1010 (Fla

2000), and argues that:

hjecting to a discrete piece of evidence or
comment involves a different anal yti cal
process than attenpting to determne if sone

4:43pm (AB. 3) instead of 4:33pm (TT. Xl 1559)
8



aspect of the nultiple questions a jury
determ nes may conflict in some respect with
evi dence that has been submtted over the
course of a nulti-day or multi-week trial.
The purpose of the contenporaneous objection
rule would not be served by applying it to
prevent a party fromreceiving a fair trial
when counsel has only a few seconds to react
to a jury verdict before the jury was
di schar ged.
(AB. 23)

As pointed out above, the Denmark rule does in fact oblige
counsel to object to a discrete event. The jury's verdict wll
either be within or without the range of testinony adduced at
trial for the land taken and any associ ated damages. Expecting
counsel for the conplaining party to lodge a tinely objection
when the verdict is not within the range of the testinony
involves arguably less analysis and is certainly no nore
burdensone than the requirenment for a contenporaneous objection
to the admission of hearsay or to inproper closing argunent.
Consequent |y, the policy considerations residing in the
cont enpor aneous objection rule are particularly apposite to, and
counsel strongly in favor of, the uniform application of the
Denmark rule in em nent donmai n proceedi ngs.

As a final point Causeway Vista appears to be suggesting

that the Department’s position in this matter represents a “dog

eat dog” or “win at any cost” approach to litigation. (AB. 24)



Causeway Vista's suggestion takes on a rather hollow ring given
its apparent election to remain silent in the face of obvious,

easily correctable error.
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CONCLUSI ON

Causeway Vista has advanced no conpelling argunent for
affording it relief fromthe obligation to have tinely objected
to readily discernible error which could have been easily
renmedied by re-instruction and re-subm ssion of the severance
damages issue to the original jury.

Accordingly, the lower court’s decision should be quashed
and the cause remanded with directions to affirm the final
judgnent in its entirety and vacate the court’s Decenber 14,
2005, order granting Causeway Vista’'s notion for appellate
attorney’s fees.”®

Respectfully subm tted,

GREGORY G CGCSTAS

Assi stant General Counsel
FLORI DA BAR NO. 210285
Departnment of Transportation
Haydon Burns Buil ding, M5 58
605 Suwannee Street

Tal | ahassee, Florida 32399- 0458
(850) 414-5265

® |nasnuch as Causeway Vista was the appellant below,

affirmance of the final judgnent precludes an award of appellate
attorney’'s fees. 8§ 73.131(2), Fla. Stat. (2005).
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