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STATEMENT OF THE CASE AND FACTS

Respondent relies upon the foll ow ng:

Petitioner Anthony K. Russell (Russell) was charged wth
one count of carrying a concealed firearm in case nunber O01-
3151- CF on August 29, 2001, and one count of |ewd and | ascivious
battery in case nunber 03-172-CF, on January 31, 2003. (R1l-2).
Russel | entered a plea to <carrying a concealed firearm
adj udi cation of guilt was withheld, and Russell was sentenced on
Decenber 18, 2002, to two years probation. (R14-23). He later
pled to the lewd and | ascivious battery charge and, on Novenber
18, 2003, received an adjudication of guilt, one year in the
county jail followed by five years sex offender probation as a
yout hful offender, to run concurrent with any active sentence.
(R33- 38).

An affidavit of wviolation of sex offender probation was
filed on April 19, 2004, alleging one violation, i.e., that
Russell had not conplied with his mandatory curfew. (R42). His
sex offender probation was reinstated and nodified on June 30,
2004, after Russell admitted violating his probation. (R56,69).

On COctober 1, 2004, a violation report was filed alleging
that in case nunber 01-3151, Russell had not conpleted his
community service hours and had nade no paynents toward his
court costs or fines. (R55). In case nunber 03-172, it was

alleged that he was in arrears for costs of supervision and



court costs, and had not submtted his witten nonthly reports
in July or August of 2004. 1d. An anended affidavit of violation
was issued with an allegation of a violation of condition (5),
in that Russell was arrested on October 14, 2004, for an
aggravated battery upon a pregnant wonan. (R84-85).

An evidentiary hearing was held on July 15, 2005, on the
violations before Circuit Court Judge Brian D. Lanbert (Judge
Lanmbert). (T111). Russell’s probation officer, GCerald Reed
(Reed), testified that Russell’s nonthly reports were due by the
third week of the nonth, and his office did not receive either a
July or August report from Russell. (T119-120). Moreover, Reed
explained that Russell was directed to pay fifty-two dollars a
month toward his costs. (T120). In April of 2004, Russell signed
an agreenent to pay $229.00 per nonth; however, Russell had only
made one paynent of $260.00, in April of 2004, and had nmade no
further paynments. (T120-121).

Reed expl ained that Russell had been assigned to another
probation officer, a M. Wnfree (Wnfree). However, whenever
Wnfree went on |leave for National Guard duty, Reed would take
on Wnfree's probationers, including Russell. (T122-123). 1In
fact, regarding the failure to file nonthly reports, Reed had

visited Russell at his honme that sane July and advised Russell

! Reed explained that Russell’s July and August reports should

have been submitted in August and Septenber, respectively.
(T123).



to notify Wnfree regarding Russell’s new job. (T124). Wen
asked by defense counsel if Russell could have filed the nonthly
report with Wnfree, Reed did not think it possible since
W nfree was gone in August due to the hurricanes, and Reed was
officially assigned to supervise Russell on August 23rd.
(T122,125-126). At the tinme of the hearing, Wnfree was on
hurri cane duty after Hurricane Dennis. (T128).

Deputy Raynond Torrellas (Torrellas), wth the Marion
County Sheriff's Ofice, testified at the hearing that he
responded on Cctober 4, 2004, to the BP gas station in the
Shores in reference to a battery. (T129). Torrellas nmade contact
with the victim of the aggravated battery, Nicole Dal esandro,
approximately ten mnutes after the 911 call was received.
(T129,138). The victim appeared to be very nervous and scared.
(T136). Torrellas observed a red mark on the victinms left side
of her neck, near her back, which appeared to have been nade by
a fist. (T130,132). When the State asked Torrellas about the
victims statenent, defense counsel objected on the basis of
hearsay, but Judge Lanbert overruled the hearsay objection,
finding hearsay to be admssible at a violation hearing,
al t hough Judge Lanbert noted that hearsay cannot be the sole
basis for conviction. Id. The victimtold Torrellas that she and
Russell, who was her boyfriend, had gotten into a verba

argunent because she did not want himto take her vehicle to his



sex offenders’ class. (T131). Russell also wanted noney and
during the argument which occurred in front of the gas station,
Russel |l struck her in the back side of her neck. (T131-132). She
al so advised Torrellas that Russell grabbed her by the hair to
pull her back into the vehicle, but she was able to get away and
call police. (T132). Torrellas agreed that the injuries he
observed on the victimcorresponded with her statenent. [d.

When the State nmoved to introduce the victimis witten
statenent taken by Torrellas, defense counsel again objected on
t he basis of double hearsay. (T133). Defense counsel also argued
that permtting this statement to be introduced would violate
Russell’s Sixth Amendnment confrontation right. (T134). Judge
Lanbert allowed the witten statenent to be introduced, again
noting that hearsay is adm ssible at a violation hearing. (R96,
T135-136). The content of the victims witten statement is as
fol | ows:

Ant hony Russell (ny boyfriend) & nme Nicole
Dal essandro were going to vacuum ny car
before | take himto his sex offenders class.
W were fighting [at the BP] about ne not
dropping himoff. He wanted to go by hinself
and | said no because | had things to do. So
we kept fighting and as | told him no as |
turned around and he hit nme in the back of
the neck and I went to grab ny key out the
car & he pulled nme back & pulled ny hair. So

| got away & ran to the BP & he pulled off
with ny car.



(RO6). Photographs of the victimis injuries were also admtted.
(R97) .

Upon making contact with Russell, Torrellas recalled that
he was uncooperative and tried to walk away, so Torrellas
arrested Russell. (T141). Russell was advised of his rights
pursuant to Mranda,? and refused to talk about the battery, so
all questioning ceased. (T136, 140-141). However, on the way to
the jail, Russell spontaneously admtted he knew the victim was
pregnant, but that he was not sure the baby was his since she
messed around on him (T137). Russell also told the deputy that
he does not hit the victim “he just roughs her wup.” Id.
Torrellas could easily recall the circunstances of this cal
because of Russell’s actions when Torrellas nade contact wth
him as well as the fact that Russell cried all the way to the
jail. (T142).

Russell testified regarding his financial situation, but
refused to answer any questions regarding the violation of
condition (5). (T143-151). Russell also contended that while he
knew he was to submt a nonthly report, he was never directed to
conplete a nonthly report for July by Reed. (T147-148).

After the presentation of evidence and closing argunents,

Judge Lanbert made the follow ng findings:

2 Mranda v. Arizona, 384 U.S. 436 (1966).




As to...condition (1), (2) and (68); not
guilty....As to condition (5)], [n]o ifs,
ands, or buts in ny mnd that he did that.
There’s hearsay and non-hearsay statenents
that are wused to <convince ne. | gave
absolutely - 1'lIl say it again. | gave
absolutely no weight to the statenent given
by...the victimthat contai ned statenents of
the...defendant in there. That to nme is
irrel evant.

We have the statenments from the victim to

the officer. I believe the officer’s
testinmony. | find it credible. I find that
the - the aggravated battery did occur on a
pr egnant victim He' s adj udi cat ed
guilty.....

And the State clearly nmet the - for any
guestion of the Fifth DCA, it’'s the greater
wei ght of the evidence standard. [’ m
convinced beyond a greater weight of the
evidence based wupon ny review of the
evidence here today. And |I'm the one who
observed the deneanor and the testinony...

He’s on probation for sexual battery upon a
child under sixteen years of age, which is a
second degree felony. He’s adj udicated
guilty on that <case for violating his
probation on that case. Probation 1is
termnated in that case....He's sentenced to
fifteen years Departnment of Corrections.
Credit for tinme served, whatever anount of
time he gets.

...[Hes on probation for carrying a
conceal ed weapon, five years probation. Five
years is the maxinmum sentence. He s
sentenced to five years Departnent of
Corrections consecutive to the first one,
with credit for time served. The probation is
term nated. That's all

(T160-162).



On July 26, 2005, Judge Lanbert entered a witten order with
his findings on the violations of probation. (R164-166). A
nmotion to mtigate sentence was filed by Russell, which was
deni ed by Judge Lanbert in an order rendered on August 11, 2005.
(R183-184, 185- 186) .

The Fifth District Court of Appeal issued an opinion on
January 20, 2006, affirmng the trial court’s revocation of

Russel|l’s probation. Russell v. State, 920 So. 2d 683 (Fla. 5th

DCA 2006). In that opinion, the Fifth D strict Court of Appeal
hel d that the hearsay statenents of the battery victim coupled
with the officer’s observation of injury, were sufficient to
prove a probation violation. 1d. at 684. Russell sought
discretionary review of the Fifth District Court of Appeal’s
opinion affirmng the revocation of Russell’s probation, and

this Court accepted jurisdiction in an order dated May 5, 2006.



SUMWARY OF THE ARGUMENTS

ISSUE 1: Wiile conflict was essentially acknowl edged by the
Fifth District Court of Appeal in the instant opinion, this
Court should refuse to accept jurisdiction since this issue has
been adequately addressed by the district court of appeal.
Moreover, the trial court properly revoked Russell’s probation
based upon non-hearsay (Russell’s statenment that he roughs up
his girlfriend a bit and the officer’s independent corroborative
observations) and hearsay (the victims statenents) evidence
Moreover, even setting aside Russell’s statenment, Russell’s
advocation of a per se rule that the trial court can never find
a wllful and substanti al violation based wupon hearsay
statements which are corroborated by a testifying wtness’s
i ndependent observations is not in accord with Florida |law. The
Fifth District Court of Appeal properly sustained Russells’
revocati on of probation.

| SSUE I1: Russell contends that the adm ssion of the victims
hearsay statenents at his violation hearing violated his Sixth
Amendnent right to confront w tnesses against him pursuant to

Crawford v. Washington, 541 U S. 36 (2004). Russell is m staken,

as t he courts whi ch have addr essed this i ssue have
overwhel mngly found Crawford does not apply to revocation

pr oceedi ngs.



ARGUVENTS
| SSUE |
TH 'S COURT SHOULD DENY REVIEW OF THE
DI STRICT COURT'S OPINION BECAUSE THE | SSUE
WAS ADEQUATELY ADDRESSED BY THE DI STRI CT
COURT OF APPEAL; MOREOVER, THE TRI AL COURT
PROPERLY REVOKED RUSSELL' S PROBATI ON

Petitioner seeks discretionary review with this Honorable
Court under Article 'V, Section 3(b)(3) of the Florida
Constitution. See also Fla. R App. P. 9.030(a)(2)(A(iv).
Conflict was essentially acknow edged by the Fifth D strict
Court of Appeal in the instant opinion; however, this Court
should refuse to accept jurisdiction since this issue has been
adequat el y addressed by the district court of appeal.

As to the nerits, Russell’s conplaint is that the trial
court erred by finding he had revoked his probation based upon
the victims hearsay statenents and the officer’s observations
of the victim which corroborated her statements. It is well
established in Florida that "[p]robation is a nmatter of grace

rather than right. The trial judge has broad discretionary power

to grant as well as revoke probation.” Diller v. State, 711 So.

2d 54, 55 (Fla. 5th DCA)(citing Robinson v. State, 442 So. 2d

284, 286 (Fla. 2d DCA 1983), rev. denied, 719 So. 2d 892 (Fla.

1998)). The evidence for revocation of probation need only be
sufficient to satisfy the conscience of the court that the

violation occurred. Rock v. State, 749 So. 2d 566, 567 (Fla. 3d




DCA 2000). “Before a trial court can revoke a defendant's
probation, the state nust prove by a preponderance of the
evidence that the defendant wllfully violated a substanti al

condition of his probation.” Crune v. State, 703 So. 2d 1216,

1217 (Fla. 5th DCA 1997)(citing Van \Wagner v. State, 677 So. 2d

314, 316 (Fla. 1st DCA 1996)); see also Davis v. State, 704 So.

2d 681, 684 (Fla. 1st DCA 1997); Kolovrat v. State, 574 So. 2d

294, 297 (Fla. 5th DCA 1991).
VWhet her a defendant’s violation of probation was wl|ful
and substantial is a question of fact, and will not be reversed

on appeal unless an abuse of discretion is shown. Robinson v.

State, 689 So. 2d 1147, 1149 (Fla. 4th DCA 1997)(citing Mlina
v. State, 520 So. 2d 320 (Fla. 2d DCA 1988)). An abuse of
di scretion is found "only where no reasonable man woul d take the
view adopted by the trial court. If reasonable nen could differ
as to the propriety of the action taken by the trial court, then
it cannot be said that the trial court abused its discretion.”

Canakaris v. Canakaris, 382 So. 2d 1197, 1204 (Fla. 1980).

The applicable facts here are not in dispute. Russell was
found in violation of condition (5), new law violation, upon
bei ng charged with aggravated battery upon a pregnant woman. The
essential elenents of that offense include (1) those elenents
required to establish a sinple battery--that the defendant

either "actually and intentionally touched or struck another

10



person” against the latter's wll, or "intentionally caused
bodily harm to another person (8 784.03(1)(a), Fla. Stat.
(2005))--plus (2) that the victim was pregnant at the tine of
the battery, and (3) that the defendant either knew or should
have known at the tinme of the battery that the victim was
pregnant. 8§ 784.045(1)(b), Fla. Stat. (2005).

In his appeal, Russell contended, inter alia, he was
i mproperly found guilty of violating his probation based solely
upon hearsay evidence. As the State pointed out, upon his arrest
for aggravated battery upon a pregnant wonman, Russel
spont aneously stated that he does not hit his girlfriend, he

“just roughs her up. The State argued in response to the
hearsay conpl aint that Russell had been found to be in violation
upon not only hearsay evidence, but also his adnmssion by a
party opponent, which falls wunder section 90.804, Florida
Statutes, exceptions to the hearsay rule.

Russel | spontaneously admtted to Torrellas he “roughed up”
his girlfriend. According to the Anerican-Wbster Dictionary, to

“rough up neans “[t]Jo treat roughly or wth physical
vi ol ence....” Aneri can- Webst er Dictionary of t he Engl i sh
Language (4th ed. 2000). In other words, there is no “roughing
up” W thout touching against another’s wll.

In its decision in this case, the Fifth District Court of

Appeal found Russell’s statenment to the police upon his arrest -

11



that he does not hit his girlfriend, but roughs her up - to not
be probative and to be excul patory to the charge of aggravated
battery upon a pregnant woman. Russell, 920 So. 2d at 684 n.1.
The Fifth District Court of Appeal erroneously disregarded the
statenent in determning the sufficiency of the evidence agai nst
Russel | . 1d.

The victim informed police that Russell not only struck
her, but al so grabbed her by the hair to pull her back into the
truck. As “roughing up” essentially and commonly neans touching
someone against their wll, i.e., a battery, the fact that
Russel |l admitted to roughing the victimup is probative to the
charged violation, i.e. that he commtted the crime of
aggravated battery which is, essentially, touching a pregnant
wonman against her will. Thus, it is the State’'s position that
the evidence in the instant case is sufficient to sustain a
probation revocation, as well as distinguishable from the case
|aw all eged to be in conflict by Russell based on the additional
evi dence presented by the State, i.e, the adm ssion by a party
opponent .

Even if this Court agrees with the Fifth District Court of
Appeal that Russell’s statenment by a party-opponent is not
probative and is exculpatory, then it is the State's position
that the Fifth D strict Court properly sustained the trial

court’s finding of a probation violation which was established

12



by hearsay testinony corroborated by anot her W thess’s
i ndependent observati ons.

In sustaining the violation finding in Russell, the Fifth
District Court of Appeal relied upon its prior decision in Arndt
v. State, 815 So. 2d 674 (Fla. 5th DCA 2002), wherein the
district court had determned that a hearsay statenent
corroborated wth direct evidence <concerning the wvictims
reddened face and ear was sufficient to establish a violation of
probation. Id. at 675. In turn, the Arndt court relied upon

Young v. State, 742 So. 2d 418 (Fla. 5th DCA 1999), rev. denied,

751 So. 2d 1255 (Fla. 2000). In Young, the Fifth District Court
of Appeal had sustained the finding of a probation violation
based upon the hearsay testinmony of the victim and supporting
phot ographs of the victims injuries. I1d. at 419. The Fifth
District Court of Appeal in Young had relied upon its decision

in Morris v. State, 727 So. 2d 975 (Fla. 5th DCA 1999), wherein

the district court had upheld a violation finding based upon the
victims hearsay statenents along with the deputies’ testinony
regarding their observation of the disarray of the trailer, the
bite mark and bruise seen on the victim the fact that the
victim and her daughter were crying and terrified, and the
defendant’s belligerence toward the deputies. |1d. at 976.

In these line of cases, the Fifth District Court of Appeal

acknow edged that hearsay evidence, which is admssible at

13



violation hearings, could not by itself sustain a violation
finding. Morris, 727 So. 2d at 976; Young, 742 So. 2d at 418;
Arndt, 815 So. 2d at 675. However, when that hearsay was
corroborated by direct evidence, such as the testinony of an
of ficer who observed injuries consistent with the clains of the
victim such evidence can sustain a violation finding. Morris,

supra; Young, supra; Arndt, supra.

The district court opinions which have held otherw se, such

as Colina v. State, 629 So. 2d 274 (Fla. 2d DCA 1993), Colwell

v. State, 838 So. 2d 670 (Fla. 2d DCA 2003), and Santiago V.

State, 889 So. 2d 200 (Fla. 4th DCA 2004), have found that the
corroborative testinmony was insufficient, essentially by
rewei ghing the evidence. Colwell, 838 So. 2d at 672; Santi ago,
889 So. 2d at 203. Obviously, it is inproper for an appellate
court to reweigh evidence considered by a trial court. Tibbs v.
State, 397 So. 2d 1120, 1123 (Fla. 1981)("Legal sufficiency
al one, as opposed to evidentiary weight, is the appropriate
concern of an appellate tribunal."), aff'd, 457 U S. 31 (1982)

It should be recalled that the burden of proof at a
violation hearing is that the evidence satisfies the conscience

of the <court that a violation has occurred. Rock, supra

Moreover, the standard on appeal is whether the trial court

abused its discretion by finding a violation. Robinson, supra.

It sinply seens illogical to conclude that no reasonabl e person

14



would find that the evidence in this case, or any case involving
hearsay testinmony which is corroborated by direct evidence,
could not satisfy the conscience of the court that a violation

occurred. Rock, supra; Canakaris, supra

Russell’s position is that a hearsay statenent conbined
W th a testifying wi tness’s I ndependent corroborative
observations is insufficient as a matter of law to find a
violation of probation. Besides the fact that appellate courts
essentially are reweighing the evidence by dismssing the direct
evidence as insufficient, the problem with Russell’s position,
and the authority he relies upon, is that it would establish a
very broad per se rule. However, such a per se rule does not
conport with Florida | aw

In State v. Carter, 835 So. 2d 259 (Fla. 2002), this Court

expl ai ned that:

In the instant case, the district court
inproperly applied a per se rule when it
relied on More and Sanders in reaching its
conclusion that the failure to file a single
monthly report as a matter of law is not a
subst anti al vi ol ati on, and t hus not
sufficient to justify a probation revocati on.
Such a holding neans that under no
circunstances could a failure to file a
single report justify a revocation of
probation. Such a per se rule strips the
trial court of its obligation to assess any
alleged violations in the context of a
defendant's case. Trial courts nust consider
each violation on a case-by-case basis for a
determ nati on of whether, under the facts and
circunstances, a particular violation is

15



willful and substantial and is supported by

the greater weight of the evidence. In other

words, the trial ~court nmust review the

evi dence to determ ne whether the defendant

has nmade reasonable efforts to conply wth

the terms and conditions of his or her

pr obati on.
Id. at 261 (enphasis added). It is to the trial court that the
discretion to find a wllful violation is granted as “[t]he
trial court is in a better position to identify the probation
violator's notive, intent, and attitude and assess whether the
violation is both willful and substantial.” Carter, 835 So. 2d
at 262.

Thus, a per se rule prohibiting a trial court from finding
a willful violation based upon hearsay statenments conbined with
i ndependent corroborative observations of a testifying wtness
in every case is inconsistent with the requirenent that a trial
judge consider each violation on a case-by-case basis for a
determnation that a particular violation is wllful and
substantial. Here, it was established by a greater weight of the
evidence that Russell wllfully and substantially violated
condition (5) by the commssion of a new law violation.
Accordi ngly, the Fifth D strict's decision sustaining the
violation of probation in this case should be affirnmed.
Based on the foregoing facts and authorities, this Court

shoul d not accept jurisdiction. Al t hough conflict was

essentially acknow edged by the Fifth District Court of Appeal

16



in the instant opinion, this Court should refuse to accept
jurisdiction since this issue has been adequately addressed by
the district court of appeal. Additionally, the evidence in
instant case is sufficient to establish a violation of probation
and distinguishable from the cases Russell relies wupon for
conflict as the State not only had the victims statenments and
the officer’s independent corroborative observations, but, also,
Russel |’s statenment by a party opponent that he roughed up his
girlfriend. Mreover, even setting aside Russell’s statenent, in
reversing such violation findings, the appellate courts are
essentially inproperly reweighing the evidence. Furt her,
Russel | s advocation of a per se rule that the trial court can
never find a wllful and substantial violation based upon
hearsay statenents which are corroborated by a testifying
wi t ness’ s i ndependent observations is not in accord with Florida
law. The Fifth D strict Court of Appeal properly sustained

Russel | s revocation of probation.

17



| SSUE 11

HEARSAY EVI DENCE WAS PROPERLY ADM TTED AT
RUSSELL’ S VI OLATI ON HEARI NG AS CRAWCORD V.
WASHI NGTON, 541 U.S. 36 (2004), DOES NOT
APPLY TO VI OLATI ON OF PROBATI ON HEARI NGS.

Russell contends that the Fifth District Court erred by
concluding that the adm ssion of the victinis hearsay statenments
at his violation hearing did not violate his Sixth Amendnent

right to confront w tnesses against him pursuant to Crawford v.

Washi ngton, 541 U. S. 36 (2004). Russell, 920 So. 2d at 684-685.

First, the State would contend any Crawford challenge to the
adm ssion of the oral statenments of the victimis unpreserved as
Russell made only a general hearsay objection below to the
officer’s testinony regarding the victinmis oral statenents. See,

e.g., Knight v. State, 746 So. 2d 423, 430 (Fla. 1998)

(Confrontation Clause argunent was procedurally barred because a
specific objection had not been nade in the trial court).

Even assunming it was preserved, and considering the witten
statement al so, Russell’s contention that the adm ssion of these
statements violated Crawford is wthout nerit, as the courts
which have addressed this 1issue have overwhelmngly found
Crawf ord does not apply to revocation proceedi ngs.

Crawford held that out-of-court testinonial statenments are
barred under the Confrontation C ause of the Sixth Amendnent. 1d.

at 37, 68. However, it is well settled that probation violation
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hearings are not crimnal prosecutions to which the Confrontation

Cl ause of the Sixth Amendnent applies. See Gagnon v. Scarpelli,

411 U. S. 778, 782 (1973)(while probationers are entitled to sane

rights as those given to parolees in Morrissey v. Brewer, 408

US 471 (1972), “probation revocation, |ike parole revocation,

is not a stage of crimnal prosecution.”); see also Mnnesota V.

Przyborowski, 2004 Mnn. App. Lexis 835, *5-6 (Mnn. C. App.

July 20, 2004)(Gagnon and Morrissey do not hold that the Sixth
Amendnment Confrontation C ause bars the state from presenting
hearsay evidence in a probation revocation proceeding, as the
defendant’s right to confront witnesses is one involving a due

process bal anci ng) (unpublished); California v. Johnson, 18 Cal.

Rptr. 3d 230 (Ca. C. App. 2004)(sane); Colorado v. Turley, 109

P.3d 1025 (Colo. Ct. App. 2004)(sane); New York v. Brown, 800

N.Y.S. 2d 352 (N.Y. Co. C. 2005)(sane).

On the contrary, a probation violator is conferred certain
due process rights to confront W t nesses at vi ol ation
proceedi ngs, rather than a right of confrontation based upon the

Sixth Anmendnent’s Confrontation Cl ause. See United States v.

Aspinall, 389 F.3d 332, 342-43 (2d Cr. 2004), abrogation on

ot her grounds recogni zed, United States v. Flem ng, 397 F.3d 95,

99 n.5 (2d Cr. 2005) (Crawf or d, which involved crimnal
proceedi ngs, neither altered the requirenents under Morrisey or

Scarpel li, nor suggested that the principles of the Confrontation

19



Cl ause, as enunciated in Crawford, were applicable to probation

revocation proceedings); United States v. Kirby, 418 F.3d 621,

626 (6th Cir. 2005)(“W agree with the Second and Eighth Crcuits
and hold that Crawford does not apply to revocation of supervised

rel ease hearings.”); United States v. Martin, 382 F. 3d 840, 844

n.4. (8th Cr. 2004)(Crawford "involves the contours of the
confrontation right in crimnal prosecutions,” and, thus, does

not apply to a revocation of supervised release); United States

v. Morris, 140 Fed. Appx. 138, 143 (11th Cr. 2005)(“To the
extent that Mrris relies upon the Supreme Court's Crawford
decision, that decision is inapplicable to his situation.
Crawford dealt wth an initial crimnal proceeding, not a
revocati on of probation or supervised rel ease, and was based upon
the defendant's Sixth Amendnent Confrontation C ause right....As
Appel lant’s right to confront witnesses at his violation hearing
was not based upon the Sixth Amendnent, but rather the Due
Process Clause, Crawford does not apply and the trial court
properly admtted the victinms statenent.”) (unpublished); Peters
v. State, 919 So. 2d 624, 626 (Fla. 1st DCA 2006)( “Wile due
process requires that <certain rights be recognized in such
revocati on proceedi ngs, our suprene court has held that ‘evidence
whi ch may not be adm ssible in an adversary crimnal trial would
be adm ssi bl e in probati on or par ol e revocation

proceedi ngs.’”)(quoting from Bernhardt v. State, 288 So. 2d 490,
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500 (Fla. 1974)); Washington v. Abd- Rahmaan, 154 W.2d 280, 111

P.3d 1157, 1160-1161 (Wash. 2005)(“We find nothing in Ctawford to
support Abd- Rahmaan's argunent that the United States Suprene
Court intended to overrule Morrissey and Scarpelli, and we wl
not find it by inplication. Since sentence nodification hearings
are not crimnal prosecutions, the nore flexible confrontation
requi rements under the due process clause of the Fourteenth
Amendnent still control.”)

As established by the foregoing, hearsay has commonly been
adm ssible at violation of supervision hearings. Since the
Confrontation Cl ause and, thus, Crawford, apply only to crim nal
prosecutions, the victims hearsay statenents, both oral and
witten, were properly admtted at Russell’s wviolation of

probati on hearing.
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CONCLUSI ON

Based on the foregoing argunent and authority, the State
respectfully requests that this Honorable Court deny review of
the opinion below or, in the alternative, affirm the Fifth
District Court’s opinion upholding the revocation of Russell’s
pr obati on.
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