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PRELI M NARY STATEMENT

This is Jonat han Huey Law ence’s first habeas corpus
petition in this Court. Art. 1, Sec. 13 of the Florida
Constitution provides: "The wit of habeas corpus shall be
grantable of right, freely and without cost."” This petition for
habeas corpus relief is being filed in order to address
substantial clainms of error under the Fourth, Fifth, Sixth,

Ei ghth, and Fourteenth Anendnents to the United States
Constitution, clains denonstrating that M. Lawence was
deprived of the right to a fair, reliable, and individualized
sent enci ng proceeding and that the proceedings resulting in his
conviction and death sentence viol ated fundanent al
constitutional inperatives.

Citations shall be as follows: The record on appeal
concerning the original jury trial proceedings shall be referred
toas "R " for the record and “TT.” For the trial transcript,
foll owed by the appropriate page nunber(s). The postconviction
record on appeal will be referred to as "PC-R " for the
evidentiary hearing “EH represents the transcript, followed by
t he appropri ate page nunber(s).

Al other references will be self-explanatory or otherw se

expl ai ned herein.



| NTRODUCTI ON

Significant errors which occurred at M. Lawence’s capital
trial and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appell ate counsel.
Further, trial counsel preserved nunmerous issues by objection
and notion, which were not raised on appeal. In addition,
appel | ate counsel failed to challenge nunerous constitutionally
fl awed and vague penal ty- phase issues, despite objections by
trial counsel.

The i ssues negl ected by appel |l ate counsel denonstrate a
deficient performance, which prejudiced M. Lawence. "[E]xtant
| egal principles...provided a clear basis for ... conpelling

appel l ate argunents[s]"” Fitzpatrick, 490 So.2d at 940.

Negl ecting to rai se fundanental issues such as those di scussed
herein "is far bel ow the range of acceptable appellate
performance and nust underm ne confidence in the fairness and

correctness of the outcone” WIson v. Wainwight, 474 So.2d

1162, 1164 (Fla. 1985). Individually and "curnul atively,"
Barclay v. Wai nwight, 444 So.2d 956, 959 (Fla. 1984), the

clains omtted by appellate counsel establish that "confidence
in the correctness and fairness of the result has been
under mi ned” WIson, 474 So.2d at 1165 (enphasis in original).
Additionally, this petition presents questions that were
rul ed upon during direct appeal, but should now be revisited in
I ight of subsequent case law, as well as correcting error in the
appeal process that denied fundanental constitutional rights.
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As this petition will denonstrate, M. Lawence is entitled to

habeas reli ef.

PROCEDURAL HI STORY

On March 24, 2000, Appellant, Jonathan Law ence, pled
guilty to: principal to first-degree nurder of Jennifer
Robi nson, conspiracy to commt first-degree nurder, giving
al cohol i c beverages to a person under twenty-one, and abuse of a
dead human corpse. After a penalty phase trial, the jury
recormended t he death sentence by a vote of 11 to 1 on March 30,
2000. On April 13, 2000, the Court conducted a Spencer hearing.
On August 15, 2000, the Court inposed the sentence of death. The
follow ng statutory aggravating factors were found: (1) Law ence
was previously convicted of another capital felony or a felony
involving the use or threat of violence to the person (great
wei ght); and (2) the capital felony was a hom ci de and was
commtted in a cold, calculated, and preneditated manner w thout
any pretense of noral or legal justification (great weight). A
Petition for Wit of Certiorari was denied on October 14, 2003

Lawence v. Florida, 124 S.C. 394 (2003).

Under si gned counsel was appointed on July 1, 2003, to
represent the appellant for postconviction proceedings. The

appellant filed his 3.851 Motion on July 12, 2004. An



evi dentiary heari ng was conducted on Novenber 3 and 4, 2006.
The PC trial court entered its order denying relief on
Appel l ant’s 3.851 Motion on January 26, 2006. Appellant filed

his Notice of Appeal on February 20, 2006.

JURI SDI CT1 ON TO ENTERTAI N PETI T1 ON

AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla. R App. P. 9.100(a).
See Art. |, Sec. 13, Fla. Const. This Court has origina
jurisdiction pursuant to Fla. R App. P. 9.030(a)(3) and Article
V, Sec. 3(b)(9), Fla. Const. The petition presents
constitutional issues that directly concern the judgnent of this
Court during the appellate process, and the legality of M.
Law ence’ s convictions and sentence of death.

Jurisdiction in this action lies in this Court, see, e.qg.,

Smth v. State, 400 So.2d 956, 960 (Fla. 1981). The fundanental

errors chall enged herein arise in the context of a capital case
in which this Court heard and denied petitioner’s direct appeal.

See Wl son, 474 So.2d at 1163; Baggett v. Wai nwright, 229 So. 2d

239, 243 (Fla. 1969); cf. Brown v. Wainwight, 392 So.2d 1327

(Fla. 1981). A petition for a wit of habeas corpus is the
proper neans for M. Lawence to raise the clains presented

herein. See, e.g., Wiy v. Dugger, 568 So.2d 1263 (Fla. 1990);

Downs v. Dugger, 514 So.2d 1069 (Fla. 1987); Riley v.

Wai nwight, 517 So.2d 656 (Fla. 1987); WIson, 474 So.2d at

1162.



This Court has the inherent power to do justice. The end
of justice begs the Court to grant the relief sought in this
case, because the Court has done so in past, simlar cases.

This petition pleads clains involving fundanental constitutional

error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);

Pal mes v. Wainwight, 460 So.2d 362 (Fla. 1984). The Court's

exercise of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as these pled herein, is
warranted in this action. As the petition shows, habeas corpus
relief would be proper on the basis of M. Lawence’s cl ains.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Law ence
asserts that his capital conviction and sentence of death were
obtai ned and then affirmed during this Court's appellate review
process in violation of his rights as guaranteed by the Fourth,
Fifth, Sixth, Ei ghth, and Fourteenth Amendnents to the United
States Constitution and the correspondi ng provisions of the

Fl ori da Consti tuti on.



| SSUE |
VWHETHER THI S COURT SHOULD REVI SIT PETI TIONER S
PROPORTI ONALI TY REVIEW I N LI GHT OF APPELLATE
COUNSEL’ S | NEFECTI VE ASSI STANCE AND THI S COURT' S
FLAVWED PROPORTI ONALTIY ANALYSIS IN TH S CASE?
The standard of review for clains of ineffective assistance

of appellate counsel is the sane standard for trial counsel, as

set out in Strickland v. Washington, 466 U S. 668 (1984).

Petitioner’s appellate counsel argued to this Court inits
initial brief, reply brief, and notion for rehearing how
Petitioner’s case was one of the nost mtigated this Court has
seen. However, Appellate counsel substantially failed to (1)
argue how the trial court’s analysis for dimnishing
Petitioner’s mtigation was an abuse of discretion and not
supported by conpetent substantial evidence, (2) argue why this
Court’s proportionality review incorrectly applied D xon v.
State, 283 So.2d 1 (Fla. 1973), and how this Court has
m sapplied proportionality and simlar case application.

PO NT (1) - DI SCUSSI ON

The trial court’s analysis for dimnishing Petitioner’s
mtigation was an abuse of discretion and not supported by
conpet ent substantial evidence.

The trial court only gave considerable weight to the

mtigators: extrene enotional distress, and capacity to conform



his conduct to the requirenents of the |aw was substantially

i npai red, because Petitioner’s nental illness was not

predom nant during the comm ssion of the offense and because
petitioner could conformhis conduct to the requirenents of the
| aw when he desired. See sentencing order at pages 10-13.

This Court reiterated the trial court’s finding inits
opi ni on at page 28. However, appellate counsel failed to point
out in the proportionality argunent to this Court how the trial
court’s order failed to properly or fully consider the evidence
inits application dimnishing the mtigators. 1In C ook v.
State, 908 So.2d 350, 354, 358, 359 (Fla. 2005), this Court
found the unrefuted testinmony of the nental health experts as
persuasive. In this case, Petitioner’s nental health experts
were al so unrefuted. They testified, anpong other things, that
Petitioner suffered from brain damage, major nental illness,
short- and long-term nmenory | oss, and | ow average intelligence.
The nental health experts al so provided unrefuted testinony that
Petitioner did not possess wal ki ng-around sense, he was a
foll ower, he | acked the necessary nental capacity to fornulate a
conplicated plan wi thout help, he suffered from enotiona
dysfunction, his enotional age was bel ow his chronol ogi cal age,
and he couldn’t fully understand the consequences of his

actions.



In its proportionality argument, appellate counsel failed
to argue to this Court how the trial court failed to consider
all of the evidence explained above. The trail court limted the
affect of Petitioner’s nmental state to the time of the offense.
Wil e Petitioner may not have reported having hallucinations
during the time of the offense, his overall nental inabilities,
hi s dependant relationship with codefendant Rodgers, as well as
hi s basic thought processes, severely affected his ability to
conformto the requirenents of the |aw before, during, and after
the offense. No record evi dence even suggests that Petitioner
had hurt anot her human being until Rodgers showed up on
Petitioner’s doorstep.

Wth regard to the issue of dom nation, appellate counsel
failed to argue to this Court that the trial court’s finding the
record contains no direct evidence that Rodgers dom nated
Law ence was error. See Sentencing Oder page 14. Note that
this Court has previously set out standards establishing what
ci rcunstances may support the dom nation mtigator. H Il v.
Moore, 175 F.3d 915, 928 (C. A 11 (Fla.), 1999):

What constitutes substantial dom nation within the

meani ng of Fla. Stat. ch. 921.141(6)(e) is a question

of Florida |aw. The Florida Suprenme Court has spoken

to the i ssue on several occasions. In G oover v.
State, 458 So.2d 226, 229 (Fla.1984), the court

di scussed the circunstances that could permt the
i nference that the perpetrator of the crine acted
under the substantial dom nation of another. The court
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recogni zed that threats of violence or death from one
party may support the inference that the threatened
party was under the substantial dom nation of the

ot her party; such threats would not, however, mandate
such an inference. 1d. Qher circunstantial facts that
m ght yield an inference of substantial dom nation
woul d be if the defendant was a follower, if he | ooked
up to his acconplice, or if the defendant's acconplice
was the dom nant figure in their relationship. See
Ral ei gh v. State, 705 So.2d 1324, 1330 (Fla.1997).
(Enphasi s added).

In Caig v. State, 510 So.2d 857, 870 (Fla. 1987), this

Court stated that Schmidt, Craig s co-defendant, could have
utilized domnation as a mtigator, if Schm dt had been tried
for capital nurder

| f Schm dt had been tried for capital felony in the

mur der of Eubanks, the evidence woul d have supported a

finding in mtigation that he had acted under the

dom nation of appellant. The fact that appellant was

the prinme nover wwth regard to the nurder of Eubanks

di sti ngui shes this case from Mal | oy.
I ronically though, Schm dt had possession of a weapon and shot
both victinms, which is evidence to refute dom nation as
di scussed in H Il above. If the evidence announced in the Craig
opi ni on supported the mtigation of domnation, it is clear that
the evidence in this case should al so support the mtigator of

doni nati on.

Further, in Wtt v. State, 342 So.2d 497, 501 (Fla. 1977),

this court stated:

After carefully reviewng the records of the two
proceedi ngs, we hold the facts and circunstances
support the inposition of the death penalty on the

10



appellant Wtt and a life sentence for Till man.

Testinony of five psychiatrists who exam ned Til |l man

indicated Tillman had a severe nental or enotional

di sturbance and was subject to dom nation by Wtt.

Clearly the Wtt case considered the testinony of experts
about a defendant’s nental and enotional state being subject to
dom nation as evidence establishing that mtigator. Simlar
unrefuted facts and testinony were established in Petitioner’s
case.

When affirmng the trial court’s finding of no evidence of
dom nation, this Court only considered evidence of “threatened,”
“coerced,” and “intimdated,” as possible circunstances of
dom nation. As shown by Craig and Wtt above, other
ci rcunstances can establish dom nation. Unfortunately, these
sanme circunstances were presented in Petitioner’s case but were
ignored by the trial court, and not argued by appell ate counsel.

Additionally, unrefuted testinony by three nental health
experts established the Petitioner as a follower who coul d not
have forrmul ated the plan by hinself. Detective Hand, a State
w tness, testified that Rodgers was the dom nant figure between
the two. Lawrence had never hurt anyone until Rodger’s showed
up. Further, all of the mtigating evidence presented by the
Petitioner inplied, if not directly established, that if not for

Jerem ah Rodgers’ influence, Lawence would not have committed

this offense.
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Appel | ate counsel was ineffective by failing to remind this
Court of their previous opinions; dom nation may be established
by finding evidence of being a follower, as well as other
ci rcumst ances.

The trial court found that Petitioner’s use of the pronoun
“we” as contradiction of his involvenent. See Sentencing Order
at page 14. However, during Petitioner’s plea, both counsel
said “we” are pleading guilty. Yet, “we” know counsel didn't
plead guilty. This msinterpretation by the trial court is
further indication why appell ate counsel should have argued to
this Court how the trial court’s findings |acked substanti al
conpet ent evi dence.

PO NT (2) - DI SCUSSI ON

This Court’s proportionality review incorrectly applied
Di xon and Proffitt.

Research indicates that the first case this Court revi ewed
and found Florida’ s death penalty statutes constitutional in

light of Furman v. Georgia, 408 U S 238; 32 L.Ed.2d 346; 92

S.C. 2726 (1972), was State v. Dixon, 283 So.2d 1, 7 (Fla.

1973). Di xon set out the standard to be used in the application
of proportionately.

It is proper, therefore, that the Legislature has
chosen to reserve its application to only the nost
aggravated and unmtigated of nost serious crines.
(Enphasi s added).

12



Subsequent to Di xon, the United States Supreme Court revi ewed

Florida s application of the death penalty in Proffitt v.

Florida, 428 U.S. 242; 96 S. C. 296; 49 L.Ed.2d 913 (1976). The
Proffitt court found Florida s application of the death penalty
constitutional, relying partly on the | anguage in D xon.

Since, however, the trial judge must justify the

i nposition of a death sentence with witten findings,
meani ngf ul appellate review of each such sentence is
made possible and the Suprenme Court of Florida |ike
its CGeorgia counterpart considers its function to be
to "(guarantee) that the (aggravating and mtigating)

reasons present in one case will reach a simlar
result to that reached under simlar circunstances in
another case. . . . If a defendant is sentenced to

die, this Court can review that case in light of the
ot her deci sions and determ ne whet her or not the

puni shnent is too great."” State v. Dixon, 283 So.2d 1,
10 (1973).

The Proffitt court went on to further state:

The Florida capital-sentencing procedures thus seek to
assure that the death penalty will not be inposed in
an arbitrary or capricious manner. Moreover, to the
extent that any risk to the contrary exists, it is
mnimzed by Florida's appellate review system under
whi ch the evidence of the aggravating and mtigating
ci rcunstances is reviewed and rewei ghed by the Suprene
Court of Florida "to determ ne i ndependently whet her
the inposition of the ultimte penalty is warranted."
(Enphasi s added). 1d. at 253.

The three primary factors in Dixon and Proffitt that guide
this Court when applying proportionality are: “unmtigated” and
“rewei ghi ng aggravating and mtigating circunstances” and

“conparing simlar cases.” It is Petitioner’s contention that

13



not one of these factors has been applied consistently in this
Court’s opinions, and certainly not in Petitioner’s case.

UNM TI GATED

In the Petitioner’s direct appeal opinion, this Court
stated: “We have followed D xon by stating that the death
penalty is “reserved for only the nost aggravated and | east
mtigated of first-degree nurders.” (Enphasis added). Opinion at
page 23.

“Unm tigated” and “least mtigated” are not the same
standards. While “least mtigated” suggests some nitigation,
“unmtigated’” clearly indicates no mtigation at all

According to Petitioner’s research, the first tine this
Court uttered the phrase “least mtigated,” after D xon, was in

1989, in Songer v. State, 544 So.2d 1010 (Fla. 1989). The court

in Songer misstated the standard in Di xon; “Long ago we stressed
that the death penalty was to be reserved for the | east
m tigated and nost aggravated of nurders.” The Songer court
made no expl anation for the change in standard from
“unmtigated” to “least mtigated.”

Since Dixon, from 1973 until 1989, the term “unmtigated”
appears in four cases where this Court analyzed proportionality:

Cooper v. State, 336 So.2d 1133 (Fla. 1976)(In this case there

were three aggravating and no mtigating circunstances.);

14



Johnson v. State, 393 So.2d 1069 (Fla. 1980) (However, the tria

court's findings that there were four other aggravating
ci rcunstances and no statutory or other mtigating circunstances

were proper.); Fitzpartrick v. State, 527 So.2d 809 (Fl a.

1988) (It is proper, therefore, that the Legislature has chosen
to reserve its application to only the nost aggravated and

unmtigated of nobst serious crines.); and Hudson v. State, 538

So.2d 829 (Fla. 1989)(In light of our prior case |law, | cannot
conclude that the death penalty is proportionate under these
facts. Barkett concurring in part and dissenting in part, citing
Di xon.) .

REVEI GH NG AGGRAVATI NG AND M TI GATI NG Cl RCUMSTANCES

Al t hough the court in Proffitt relied upon the fact that
the Florida Suprene Court woul d rewei gh aggravati ng and

mtigating circunstances, this Court cites Bates, Supra in

Petitioner’s direct appeal opinion for the proposition that the
court does not reweigh the aggravators and mtigators. Yet, in
sonme sel ected cases this court has, in fact, reweighed
aggravators and mtigators, although in sone cases the analysis
is masked by ot her expl anati ons.

In Cooper v. State, 739 So.2d 82, 86 (Fla. 1999), the

majority of the Court reversed Cooper’s death sentence and

st at ed:

15



This Court has reversed the death penalty in cases
where nultiple aggravators were posed agai nst
conparable mtigation. In addition to the evidence of
brutal chil dhood, brain danage, nmental retardation
and nental illness (i.e., paranoid schizophrenia) in
the present case, the defendant was ei ghteen years old
at the time of the crinme and had no crimnal record
prior to the present offense. W note that the jury
vote was eight-to-four. On this record, we cannot
conclude that the present crine is one of the |east
mtigated nurders this Court has reviewed. In fact,
the record shows just the opposite--i.e., that this is
one of the nost mtigated killings we have revi ewed.
Accordi ngly, Cooper's death sentence is

di sproportionate.

However, Justice Wells in his dissenting opinion, in which
Justices Hardi ng and Overton concurred, characterized the
majorities’ proportionality review as:

This analysis is nothing nore than this Court

substituting its judgnent as to the weight to be given

to mtigation evidence under the guise of

proportionality review Id. at 90.

The dissent in Cooper went on to explain howthe mtigation
relied upon by the najority regarding the defense experts’
testinony was refuted by the State’s experts. However, in

Petitioner Lawence' s case, the experts went unrefuted, as in

Cr ook, Supra.

Again in Cook, the | anguage of this Court indicates a
rewei ghing of the aggravating and mtigating under the mask of
proportionality.

This Court has reversed the death penalty in cases

where nulti ple aggravators were posed agai nst
conparable mtigation. In addition to the evidence of

16



brutal childhood, brain damage, nmental retardation
and nmental illness (i.e., paranoid schizophrenia) in
the present case, the defendant was ei ghteen years old
at the time of the crinme and had no crimnal record
prior to the present offense. W note that the jury
vote was eight-to-four. On this record, we cannot
conclude that the present crine is one of the |east
mtigated nurders this Court has reviewed. Id. at 357.

It is inportant to note that Justice Wells again dissented

in this case because he believed the sentence of death was

proportionate. In his dissent, he cites to the Petitioner’s
case in support of proportionality. It is also inportant to
note that Justice Bell, the judge who sentenced Lawence to

death in this case, concurred with the majority to reverse the
sentence of death for Crook.

Petitioner contends that there are a substantial nunber of
mtigators found in G ook that squarely coincide with the
mtigators found for Petitioner. However, three mtigators
found in Crook are sonmewhat different than that established in
Petitioner’s case. For exanple, Crook’s nental illness was
associated with the crine, lack of substantial crimnal history,
and an 8-to-4 jury vote.

Mental illness at tine of offense —

Al t hough there was no testinony in Petitioner’s case that
he was suffering fromhallucinations at the time of the offense,
there was testinony that he had been drinking, although the

trial court noted that Lawence didn’t say he was intoxicated.
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In addition, it is clear fromthe record that all of the
Petitioner’s experts indicated that Petitioner followed anyone
he trusted, he | acked judgnent, he | acked the capacity to
under stand t he consequences of his actions, he | acked wal ki ng-
around sense, he unable to hold a job, and he has short- and
long-termnmenory loss. All of these nental factors contributed
to Petitioner’s actions before and during the offense.

Lack of substantial crimnal history —
Petitioner’s direct appeal record clearly indicates that prior
to Rodgers’ appearance on Petitioner’s doorstep, Petitioner had
never hurt another human being. As pointed out in Petitioner’s
initial brief, Petitioner did not kill Jennifer Robinson.

Petitioner’s direct appeal record clearly indicates that but for

Rodgers, Jennifer Robinson would still be alive.
Wil e Petitioner acknow edges the | aw of “principal,” the
fact remains that the Petitioner did not kill Jennifer Robinson,

while M. Crook did kill the victim

Jury vote -

This Court noted the 8-to-4 jury vote in Crook, inplying,
at |l east by Petitioner’s perception, that the vote was
considered as a mtigator; “Wile we noted the inportant
mtigators of age and abusive chil dhood, as well as an eight-to-

four jury vote on punishnment.” 1In the opinion of Petitioner’s
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di rect appeal at page 28, this Court stated; “Mreover, the jury
recomended death by a vote of eleven to one.” suggesting the
vote was a non-statutory aggravator.

Petitioner contends that the nunber of votes, cast by the
jury, has no relevance once a mgjority has been established.
For exanple, a jury vote of 7-to-5 or 12-t0-0 is given great
wei ght by the judge when deciding a life or death sentence,

whi ch has been expressed by this Court in Craig, Supra.

The fact that the jury recommended a sentence of life
i nprisonment for the nurder of Eubanks by a vote of
seven to five was not a proper matter to consider as
an aggravating circunmstance regarding that nurder.

Al t hough vote counts by which juries have recomended
death or life inprisonnent have been referred to by
this Court in opinions deciding capital sentencing
cases, the margin by which a jury recomends life

i mprisonnment has no rel evance to the question of

whet her such reconmendati on should be foll owed. Even
when based on a tie vote, a jury recomendation of
life is entitled to great deference. (Ctations
omtted).

Whet her the jury’s vote is in favor of |life or death, it is
the court’s obligation to provide an independent review in
conjunction with great deference to the jury's vote.

SIM LAR CASE APPLI CATI ON

It is Petitioner’s position that this Court too narrowy
applied the “simlar case” standard referred to in Proffitt. It
appears that this Court has devised a nethod of analyzing only

t hose cases that support the Court’s conclusion. Wen the Court

19



affirns the death sentence, the opinion conpares only those
cases where death has been upheld. For exanple, at page 28 of
Petitioner’s direct appeal opinion, this Court |ists only cases
where the death penalty has been upheld. However, when the
Court reverses the death sentence, the opinion conpares only

t hose cases where the death sentence has been reversed. For
exanmple, in Gook this Court stated the follow ng in analyzing
sim | ar cases:

We conclude that this case falls squarely in the
category of cases where we have reversed death
sentences as being disproportionate in light of the
overwhel m ng mitigation, especially the nental
mtigation related to the circunstances of the crine.
See, e.g., Hawk v. State, 718 So.2d 159, 163-64

(Fla. 1998) (death disproportionate despite substantia
aggravation, including contenporaneous attenpted

mur der of separate victim where nmental mtigation was
substantial); Robertson v. State, 699 So.2d 1343, 1347
(Fla.1997) (death disproportionate where HAC and ot her
aggravation offset by age, inpaired capacity,
chi | dhood abuse, and nental mtigation); Mrgan v.
State, 639 So.2d 6, 14 (Fla.1994) (death

di sproportionate despite HAC and ot her aggravation
where copious mtigation included brain damage and
youth). See also Larkins v. State, 739 So.2d 90, 95
(Fla.1999) ("The killing here appears to be simlar to

the killing that occurred in Livingston and to have
resulted frominpul sive actions of a man with a
hi story of nmental illness who was easily disturbed by

outside forces."); Ubin, 714 So.2d at 417-18 (death
di sproportionate despite nultiple aggravators,
including prior violent felony, where mtigation

i ncl uded inpaired capacity, deprived chil dhood, and
yout h); Knowl es v. State, 632 So.2d 62, 67 (Fla.1993)
(deat h di sproportionate despite contenporaneous

mur der aggravator where substantial mtigation

i ncl uded brain damage and i npaired capacity); N bert
v. State, 574 So.2d 1059, 1062-63 (Fla.1990) (death

20



di sproportionate where HAC aggravator offset by abused
chi | dhood, extreme nental and enotional disturbance,
and i npaired capacity due to al cohol abuse);

Li vingston v. State, 565 So.2d 1288, 1292 (Fl a. 1988)

(deat h di sproportionate where aggravators, prior
violent felony and nurder commtted during a robbery,
of fset by severe chil dhood abuse, youth and
immaturity, and di mnished intellectual functioning);
MIller v. State, 373 So.2d 882, 886 (Fla.1979) (death

di sproportionate despite substantial aggravation,

i ncluding HAC, where nental mtigation was substanti al

and related to crine).

Petitioner contents that the intent of Proffitt was for
this Court to analyze all cases that are simlar to
Petitioner’s, whether the death sentence was upheld or reversed.
G ven the nunmerous death penalty cases in Florida since D xon
this Court can always find a simlar case, whether death was
uphel d or reversed, to conpare with Petitioner’s. No two cases
are identical. Pointing out differences can support a
concl usion. However, do those differences clearly support a
substantial distinction? Petitioner contends that there are no
clear distinctions between M. Crook’s mtigation and the
Petitioner’s, especially since Petitioner’s case is not the

“l east mtigated.”

Failure to review all sim |l ar cases, whether the death

sentence was affirmed or reversed, only supports Justice
Scalia s comment: “l have generally rejected tests based on such
mal | eabl e standards as "proportionality," because they have a

way of turning into vehicles for the inplenentation of
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”

i ndi vi dual judges' policy preferences.” Tennessee v. Lane, 541

Us. 509; 124 S. . 1978; 158 L. Ed.2d 820 (2004)(Scalia
di ssenting).

Al'l egedl y, the purpose of proportionality reviewin death
cases is to determne if it is the nbost aggravated and
(unmtigated) least mtigated. This Court has varied this
application on a nunber of cases, as descri bed above. Wile
Petitioner’s case may be simlar with cases where this Court has
uphel d the death penalty, it cannot be denied that Petitioner’s
case is also simlar to many cases where this Court has reversed
the death sentence to life; Cooper, 739 So.2d 82, and Crook,
Supra. As stated in Petitioner’s initial brief on direct appeal,
Petitioner's case is far fromthe |east or unmtigated of cases.
Petitioner should at |east have had the benefit of this Court’s
review of “all relevant facts” and not just those announced by
the trial judge.

Petitioner is cognizant that a habeas petition is not to be

utilized for rearguing a case already decided Brown v. State,

894 So.2d 137 (Fla. 2004). However, given the argunent above,
Petitioner respectfully requests this honorable court revisit
the proportionality review in consideration of the above

ar gunent .
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| SSUE 11|

THE EXI STI NG PROCEDURE THAT THE STATE OF FLORI DA
UTI LI ZES FOR LETHAL | NJECTI ON VI OLATES THE EI GHTH
AMENDMENT TO THE UNI TED STATES CONSTI TUTION, AS I T
CONSTI TUTES CRUEL AND UNUSUAL PUNI SHVENT.

The Petitioner is cognizant that this issue was raised

and deni ed before this Court in H Il and Rutherford. However,

the United States Suprene Court has accepted jurisdiction of
M. HIl's case, and therefore, Petitioner raises this issue
for preservations purposes. The argunent bel ow has been
adopted fromRutherford’ s petition.

In Iight of new scientific evidence that was not previously

available to the Florida Suprene Court in Sins v. State, 754

So.2d 657 (Fla. 2000), it is now clear that the existing
procedure for |lethal injection adopted by the State of Florida
for its executions violates the Ei ghth Amendnent to the United
States Constitution, as it will inflict upon M. Law ence
cruel and unusual puni shment.

In denying a lethal injection challenge, this Court in
Sins, 754 So. 2d at 668, determ ned that the possibility of
m shaps during the lethal injection process was insufficient
to support a finding of cruel and unusual puni shnent:

Sinms’ reliance on Professor Radelet and Dr. Lipman's
testinmony concerning the list of horribles that could
happen if a m shap occurs during the execution does
not sufficiently denonstrate that the procedures
currently in place are not adequate to acconplish the
intended result in a painless manner. O her than
denonstrating a failure to reduce every aspect of the
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procedure to witing, Sins has not shown that the DOC
procedures will subject himto pain or degradation if
carried out as planned. Sinms’ argunent centers solely
on what may happen if somethi ng goes wong. From our
review of the record, we find that the DOC has
establ i shed procedures to be followed in adm nistering
the lethal injection and we rely on the accuracy of
the testinony by the DOC personnel who expl ai ned such
procedures at the hearing bel ow. Thus, we concl ude
that the procedures for admnistering the |ethal
injection as attested do not violate the Eighth
Amendnent’ s prohi bition agai nst cruel and unusual

puni shrent. n20

(note omtted). Subsequent to the opinion in Sins, recent
enpirical evidence has established that the infliction of crue
and unusual punishnent is no | onger specul ative.

A recent study published in the world-renowed nedi ca
journal THE LANCET by Dr. David A Lubarsky (whose declaration
is attached to the pleading) and three co-authors detailed the
results of their research on the effects of chemcals in letha
injections.! See Koniaris L.G, Zimmers T.A., Lubarski D. A,

Shel don J. P., I nadequate anaesthesia in |lethal injection for

execution, Vol 365, THE LANCET 1412-14 (April 16, 2005). This
study confirnmed, through the analysis of enpirical
after-the-fact data, that the scientific critique of the use of
sodi um pent ot hal , pancuroni um brom de, and potassi um chl ori de

creates a foreseeable risk of the gratuitous and unnecessary

The study focused on several states which conducted
aut opsi es and prepared toxicology reports, and which made such
data avail able to these schol ars.
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infliction of pain on a person being executed.? The authors
determ ned fromthe toxicology reports they studied, that
post nortem concentrations of thiopental in the blood were | ower
than that required for surgery in 43 of 49 executed innmates
(88% . Moreover, 21 of the 49 executed i nmates (43% had
concentrations consistent with awareness, as the inmates had an
i nadequat e anount of sodium pentothal in their bloodstreamto
provi de anesthesia. So, in alnost half of the cases, the
prisoner suffered the effects of suffocation from pancuroni um
brom de, as well as the burning sensation in the veins foll owed
by the heart attack caused by the potassium chl ori de.

The chem cal process utilized for Florida executions is
identical to that identified in the study:

In all, a total of eight syringes will be used, each
of which will be injected in a consecutive order into
the 1V tube attached to the inmate. The first two
syringes will contain "no |less than" two grans of

sodi um pentothal ,* an ul tra-short-acting barbiturate
whi ch renders the inmate unconscious. The third

syringe will contain a saline solution to act as a
flushing agent. The fourth and fifth syringes wll
contain no less than fifty mlligrans of pancuroni um

brom de, which paral yzes the nuscles. The sixth

2Dr . Lubarski has noted that each of the opinions set forth in
the Lancet study reflects his opinion to a reasonabl e degree of
scientific certainty.

3The authors of the study note that is sinplistic to assune
that 2 to 3 grans of sodiumthiopental will assure |oss of
sensation, especially considering that personnel adm nistering
it are unskilled, that the execution could last up to 10
m nutes, and that people on death row are extrenely anxious and
their bodies are flooded with adrenaline, thus necessitating
nore of the drug to render them unconscious.
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syringe will contain saline, again as a flushing
agent. Finally, the seventh and eighth syringes wll
contain no | ess than one-hundred-fifty

m I liequival ents of potassium chloride, which stops
the heart from beating.

Sims, 754 So. 2d at 666 (footnote added).*

As set forth in greater detail in the declaration of
anest hesi ol ogi st, David A. Lubarsky, MD., the use of this
successi on of chem cal s (sodi um pentothal, pancuroni um brom de,
and potassiumchloride) in judicial executions by |ethal
injection creates a foreseeable risk of unnecessary infliction
of pain and suffering. Sodium pentothal, also known as
thiopental, is an ultra-short-acting substance, which produces
shal | ow anesthesia. Health-care professionals use it as an
initial anesthetic in preparation for surgery while they insert
a breathing tube in the patient and use different drugs to bring
the to patient to a “surgical plane” of anesthesia that wll
| ast through the operation and will block the stimuli of surgery
whi ch woul d ot herwi se cause pain. Sodium pentothal is intended
to be defeasible by stinmuli associated with errors in setting up
the breathing tube and initiating the I ong-run, deep anesthesi a;
thepatient is supposed to be able to wake up and signal the
staff that something is wong.> The second chenical used in

| ethal injections in Florida is pancuronium bromn de,

4 M. Lawrence assunes that the Florida Departnent of
Corrections has not changed this chem cal process since the Sins
opi ni on.

®Sodi um pentothal is unstable in liquid form and nust be
m xed up and applied in a way that requires the expertise
associated with licensed heal th-care professionals who cannot by
| aw and professional ethics participate in executions.
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sonetinmes referred to sinply as pancuronium It is not an
anesthetic. It is a paralytic agent, which stops the breathing.
It has two contradictory effects: first, it causes the person to
whomit is applied to suffer suffocation when the |ungs stop
novi ng; second, it prevents the person frommanifesting this
suffering, or any other sensation, by facial expression, hand
novenent, or speech.

Pancur oni um bromi de i s unnecessary to bring about the death
of a person being executed by lethal injection. Its only
rel evant function is to prevent the nedia and the Departnent of
Corrections’ staff from know ng when the sodi um pentothal has
worn off and the prisoner is suffering fromsuffocation or from
the adm nistration of the third chem cal

The third chemi cal is potassiumchloride, which is the
substance that causes the death of the prisoner. It burns
intensely as it courses through the veins toward the heart. It
al so causes nassive nuscl e cranpi ng before causing cardi ac
arrest. (App. C. \Wien the potassiumchloride reaches the
heart, it causes a heart attack. |If the anesthesia has worn off
by that tine, the condemed feels the pain of a heart attack
However, in this case, M. Lawence will be unable to
comuni cate his pain because the pancuroni um brom de has
paral yzed his face, his arns, and his entire body so that he
cannot express hinself either verbally or otherw se.

Significant is the fact that the Anerican Veterinary
Medi cal Association (AVMA) panel on euthanasia specifically

27



prohi bits the use of pentobarbital with a neuronuscul ar bl ocki ng
agent to kill animals. Additionally, 19 states have expressly
or inplicitly prohibited the use of neuronuscul ar bl ocki ng
agents in ani mal euthanasia because of the risk of unrecognized
consci ousness.

Because Florida s practices are substantially simlar to
t hose of the lethal-injection jurisdictions which conducted
aut opsi es and toxicology reports, which kept records of them
and which disclosed themto the LANCET scholars, there is at
| east the sane risk (43% as in those jurisdictions that M.
Lawence will not be anesthetized at the tinme of his death.

It is no wonder that the chemcals used in lethal injection
are inadequate and to a reasonabl e degree of nedical certainty
cause pain and torture to condemed i nmates. When the chem cals
were first suggested, they were nerely a “reconmendation” by a
doctor in Oklahoma. There were no studies conducted about the
proper use of the chem cals, the potential pain that an i nmate
m ght suffer, or what alternative chem cals could be used.

Al 'so, no testing was conducted prior to the adoption of the
chemi cals used in Florida execution; two of the chem cals were
specifically contained in the original “recommendation” in

I ahonma.

M. Lawence is not challenging the statutory provision
that allows for lethal injection as a nmethod of execution.

Rat her, he is challenging the use of the specific chem cals and
the quantity of chem cals used, based upon recent scientific
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evi dence, that the Departnent of Corrections uses to carry out
executions. Under the present circunstances, the State wll
violate M. Lawence's right to be free of cruel and unusual
puni shments secured to himby the Ei ghth Arendnent to the U S
Constitution, by executing himusing the sequence of three
chem cal s (sodi um pentothal a/k/a thiopental, pancuronium

brom de, and potassium chloride) which they have admtted to be
their practice, which is unnecessary as a neans of enpl oying

| ethal injection, and which creates a foreseeable risk of
inflicting unnecessary and wanton infliction of pain, contrary

to contenporary standards of decency.

| SSUE |11

THE ADM NI STRATI ON OF PANCURONI UM BROM DE VI OLATES MR
LAWRENCE' S FI RST AMENDMENT RI GHT TO FREE SPEECH

The Petitioner is cognizant that this issue was raised and
deni ed before his Court in H Il and Rutherford. However, the
United States Suprene Court has accepted jurisdiction of M.

H 1l s case, and therefore, Petitioner raises this issue for
preservations purposes. The argunent bel ow has been adopted from
Rut herford’ s petition.

If M. Lawence is executed in accordance with the chem cal
conbi nation set out in Sins, he will be denied his first
anmendnment right to free speech.

The adm ni stration of pancuroni um brom de during the

execution procedure will paralyze M. Lawence’s voluntary
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nmuscles, resulting in his inability to speak or nove. 1In the
event that he has not been properly anaesthetized, M. Law ence
wants to be able to communicate his awareness that he is

experi enci ng excruci ating pain.

M. Lawence wants to comuni cate this information so that
ot her defendants, the State, the judiciary, as well as the
public, can evaluate whether Florida s execution procedures
vi ol ate the Ei ghth Anendnent prohibition against cruel and
unusual puni shnent.

The First Amendnment to the United States Constitution
prohibits |laws “abridging the freedom of speech.” The free-
speech clause of the First Amendnent applies to the states
t hrough the Due Process clause of the Fourteenth Amendnent.

Edwards v. South Carolina, 372 U S. 229, 235 (1963), DeJdonge V.

Oregon, 299 U.S. 353, 364 (1937).

“Prison walls do not forma barrier separating prison
inmates fromthe protections of the Constitution.” Turner v.
Saffley, 482 U S. 78, 84 (1987). Nonet hel ess, because of the
uni que characteristics of the prison setting, restrictions on
i nmates’ constitutional rights are not subject to strict
scrutiny. Arestriction to inmates’ constitutional rights is
valid “if it is reasonably related to |egitimte penol ogi ca
interests” 1d. at 89. A court nust consider: 1) whether there is
a valid rational connection between the regulation and the
assertedly legitimte penol ogi cal goal, 2) whether the inmate
has alternate neans of exercising the right at issue, 3) the
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i npact that exercising that right has on the institution, and 4)
the availability of alternatives to the restriction. Id. at 89-
91. When First Amendnment rights are restricted, the |legitimcy
of the governnment’s stated objective depends on whether the
restriction is content neutral. 1d. at 90. Arestrictionwill not
be upheld if it is an “exaggerated response” to the otherw se

l egiti mate penol ogi cal goals. 1d. at 87, Pell v. Procunier, 417

U.S. 817, 827 (1974).

Here, no legitimate penol ogi cal purpose can be served by
paral yzing M. Lawence and preventing himfrom comuni cati ng
that the execution process has not functioned as stated and that
he is being tortured. This restriction on M. Lawence’'s speech
is inpermssibly content based. If the execution protocol works
properly, M. Lawence will be unconscious for the duration of
t he execution and, obviously, will have nothing to bring to
anyone’'s attention. If the protocol does not work properly, M.
Lawence will want to communicate that fact but wll not be able
to. As aresult, M. Lawence's First Amendnent right to free

speech wi Il be deni ed.
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