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| SSUE |

WHETHER THI S COURT SHOULD REVI SI'T PETI TI ONER S
PROPORTI ONALI TY REVI EWI N LI GAT OF APPELLATE

COUNSEL’ S | NEFECTI VE ASSI STANCE AND THI S COURT’ S
FLAVWED PROPORTI ONALTIY ANALYSIS IN THI S CASE?

Respondent adequately points out in their response to
Petitioner’s habeas petition the substantial argunents nade
by appellate counsel in their initial brief, reply brief,
suppl enental brief, and notion for rehearing. However,
Petitioner does not criticize what appellate counsel did
present, but what they did not.

Respondent states in their response, “Wen a tria
court has rul ed agai nst you, the best standard of reviewis
de novo because, under the de novo standard, the appellate
court owes no deference to the trial court’s ruling.”
Petitioner agrees with Respondent, which is precisely the
basis of his petition: rather than a de novo review, this
Court gave deference to the trial court’s rulings.

For exanple, this Court in Lawence gave deference to
the trial court’s finding that the mtigator of substanti al
dom nati on was not present.

Regarding the trial court’s finding that the

substantial dom nation mtigator was not

established by the evidence, we find that there

is conpetent, substantial evidence to support the

trial court’s finding. While Lawence’ s w tnhesses

opi ned that Lawence had the propensity to be a
follower, there is no evidence establishing that



Lawr ence was dom nated by Rodgers. Lawrence

provi des no evidence that Rodgers threat ened him
coerced him or intimdated himin any way.

Appel  ate counsel failed to point out to this Court on

appeal that its previous opinions did not even require

proof of threats, coercion, or intimdation. H Il v. More,

175 F.3d 915 (11'" CA 1999)(Cther circunstantial facts night
yield an inference of dom nation, such as: if defendant was
a follower, if he looked up to his acconplice, or if the
acconplice was the domnant figure in their relationship);

Craig v. State, 510 So.2d 857 (Fla. 1987)(The fact that

appel lant was the prinme instigator with regard to the

murder); Wtt v. State, 342 S.2d 497 (Fla. 1977)(Five

mental health experts testified that Tillman had a severe
mental or enotional disturbance and was subject to
dom nation by Wtt).

These cases indicate that circunstantial evidence
provi ng dom nati on may be denonstrated through having a
nmental illness, or who was the | eader of the rel ationship,
or who was the instigator in carrying out the nurder, etc.
Appel l ate counsel failed to present these cases to this
Court, and this Court gave deference to the trial court’s
findings wthout considering the testinony of the
wi t nesses, which tended to establish that Rodgers dom nated

Lawrence. lronically, Appellate counsel strongly argued



that Detective Hand' s testinony regardi ng Lawence’ s ego
prejudi ced Law ence. However, when view ng his testinony
about the issue of dom nation, Det. Hand supported the fact
t hat Rodgers dom nated Law ence.

Respondent states at page 19 of their response that
Petitioner argues to abolish proportionality. Not true.
Petitioner contends that if proportionality is utilized,
then a standard should be considered that reviews al
cases, irrespective of whether the ultinmate sentence was
life or death. Petitioner’s contention is not unique. A
study conducted by a commttee selected by the Anerican Bar
Associ ati on' has made the sane concl usi ons about
standardi zi ng proportionality.

Interestingly, at page 9 this same report published
the finding of the Radelet report which states, “of the
[twenty-two] new death sentences in 2000, six came fromthe
First Judicial Crcuit, two fromthe Second, and one from
the Third. Hence, north Florida and the panhandl e accounted
for [forty-one] percent of the new death sentences in that

year.” Petitioner’s case was tried in the First Grcuit in

2000.

'The Anerican Bar Association, Evaluating Fairness and
Accuracy in State Death Penalty Systens, 2006.




In Crook v. State, 813 So.2d 68 (Fla. 2002)

[hereinafter referred to as Crook 1], this Court renmanded
the case back to the trial court for reconsideration,
partly because “we are not certain whether, if the trial
court had properly considered the brain danage and
borderline nental retardation and the effect of these
mental mitigators on the crinme in question, the trial court
woul d have found that the aggravati on outwei ghed the
mtigation, especially in |light of the abundance of non-
statutory mtigation.”

In Petitioner’s case, the trial court also failed to
i ndi vidually and specifically find and weigh his brain
damage and low-80 I Q as a non-statutory mtigator. The
trial court nmerely stated “the three experts established
t hat the Defendant has some organic brain damage.” (Order
p9). Although there was substantial evidence at trial
regarding these two non-statutory mtigators, appellate

counsel did not raise these issues on appeal .

In Crook v. State, 908 So.2d 350 (Fla. 2005)

[ hereinafter referred to as Crook I1], this Court reduced
Crook’ s death sentence to life, finding:

Most persuasive in the mtigation evidence is the
unrefuted testinmony of Drs. McCraney, Md ain,
and McMahon directly tying Crook's inpairnents to
his functioning at the time of the nurder—which
clearly supports the trial court's attribution of



"significant weight" to the statutory mtigators
i nvol ving Crook's di m ni shed nental capacity. 6
These circunstances, especially the testinony

I i nking the conmbi nation of Crook's brain damage
and substance abuse to his behavior at the tine
of the murder, counterbal ance the effect of the
aggravating factors. We also find it conpelling
that the unrefuted expert testinony indicated
that Crook woul d be especially uninhibited when
hi s al ready damaged brain was exposed to the
negative effects of al cohol and drugs. As our
cases denonstrate, the existence of this
mtigation, and especially that evidence
connecting the nental mtigation to the crine,
prevents us fromclassifying this case as anong
t he nost aggravated and | east nitigated.

Id. at 3509.

The trial court acknow edged that Dr. Crown opined
that brain damage caused Lawence to be under the influence
of the two statutory nental mtigators at the tinme of the
of fense, as well as brain damage influenced his behavi or at
the tinme of the offense. However, the trial court found no
causal relationship between Lawence’s nental illness and
t he of fense, because Law ence did not suffer from
hal | uci nati ons or del usions, and he was able to conformhis
actions to the | aw when he so desired.

However, in Coday v. State, SC02-1920 (Fl a.

10/ 26/ 2006), this court remanded the case to reeval uate
Coday’ s sentence. The trial court in Coday found that he
was able to conformhis conduct to the law. In response,

this court stated:



In the case now before us, the trial court stated
that the statutory mtigating circunstance of
Coday’s inability to conformhis conduct to the
requi renents of the | aw had not been established.
Initially, it appears that the trial court
confused the standard for insanity with the
mental mitigation in question. The trial court
stated that the “testinony of the nental health
experts does not convince the Court that the

Def endant is relieved of accountability for his
conduct, or otherw se, was not aware of the
consequences of his actions upon Goria Gonez.”4
The trial judge relied on evidence that Coday had
conducted hinself w thout incident since his
return from Germany and stated that because Coday
coul d conform his conduct for so nany years, he
must have had the capacity to follow and abi de by
the law at the tinme of the hom cide.

Petitioner acknow edges that the Court in Coday did
not consider proportionality because the case was being
remanded for failing to find a mtigator, which the court
expressed there was substantial evidence to prove.

Petitioner also acknow edges that in his case the
trial court did find the two statutory nmental mtigators
and gave them consi derabl e wei ght. However, petitioner
contends, like in Crook Il, the court may not have
consi dered what the weight of brain danage and | ow | Q had
on the aggravators.

Petitioner contends that the mtigation shown at his
trial places himoutside of the standard of *“ nobst
aggravated and unmtigated,” as announced in Di xon V.

State, 283 So.2d 1 (Fla. 1973). Petitioner’s mtigation my



be even greater than that found in either Cook or Coday
There certainly can be no objective value to the wei ghi ng
process when a court can subjectively give weighty
statutory mtigators “considerable weight,” and then still
pronounce a sentence of death.

Per haps Justice Quince said it best in her concurring
opi ni on in Coday:

| wite to explain that this reevaluation is
dictated by the evolution of the death penalty
jurisprudence in this State and on the federal

| evel —an evol ution that has been thirty-four
years in the making. This evolution of the | aw
has required the trial courts, trial counsel, and
review ng courts to give nore focused attention
to the defendant and to the individual

ci rcunst ances that have brought the def endant
before the court system If we allowa tria
judge to ignore the kind of mtigating evidence
presented in this case, then we are only giving
lip service to the concepts that are enbodied in
the case | aw that has energed fromthis Court
since the reinstitution of the death penalty in
this State. (enphasis added).

Petitioner contends that while appell ate counsel
presented substantial argunent to this Court, they failed
to provide sufficient guidance about how this Court was to
review the evidence by failing to cite the prevailing | aw
at the tinme. Further, this Court did not performits own de
novo review, as it did in Crook and Corday, but nerely
agreed wth the trial court that substantial, conpetent

evi dence existed to support its ruling, while ignoring



ot her substantial evidence in the record to support and
warrant a life sentence in accordance wth the standard set
out in Dixon.

Petition requests this Court find: appellate counsel
was i neffective, reevaluate its proportionally review, or
remand to the trial court for reevaluation in order to
wei ght petitioner’s brain danage and | ow I Q

As to Issue Il and Ill, Petitioner will rely upon
hi s original habeas petition.
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